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The clips we have just seen represent the in-house counsel’s worst nightmare.

We are going to talk today about our role in managing corporate misconduct and 
then give you some ideas about how you can assist your organisation avoid it.

We all know we have a paramount duty to the court, we understand  it in the 
context of our own professional conduct but how does it extend to our company’s 
conduct or officers within that company?  What are the expectations of the 
General Counsel.  Is it the same duty as external lawyers?  Or something 
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different?

What do you think

We will give you our backgrounds, we are both general counsel but operate in 
very different contexts.

I am Nick Galloway, I am Regional Counsel Australia and NZ and SEA of PPG 
Industries Australia Pty Ltd, a technical paint manufacturer which has its head 
office in the US.  I deal with the complexity of  working for commercial entity which 
is a wholly owned subsidiary of PPG INC?  I report to a lawyer who works for  
XXX who is  located in Hong Kong.  {Describe the corporate structure] 

Knowing who my client is can be a challenge as can be the different ethical 

standards encountered across the locations I am responsible for.  My day to 

day duties are focused on  providing legal advice.  ?? However, I also act as 

a director on the Board of the Australian subsidiary but this Board does not 

have a proper governance role???? I made this up  

I am Margaret Gillespie, I am Chief Legal Counsel and Executive Director of 
Legal, Risk and Compliance at Parks Victoria, a Victorian Government statutory 
corporation.  I report to the CEO and sit on the Executive Management team.  I 
undertake the Board Secretariat function in addition to looking after audit, 
insurance, risk,  compliance, information management and HSE.  In addition to my 
general counsel role I have a management role.  I am the executive support to the 
Audit Risk and Compliance Committee and I also attend each Board meeting to 
be available to provide advice.  I also work in the context of the Victorian 
Government’s integrity framework.

I was unlucky enough to be caught in  a corporate scandal last year where the 
Chief Executive was sacked for a breach of integrity. I discovered that breach and 
reported it to the Chair.  The Board then acted quickly.
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So we are going to discuss what exactly is required of In house lawyers?

The professional conduct rules state:

XXX

This is not particularly enlightening

In the Rola McCabe case, Clayton Utz were criticised for their approach to 
the case.  Their 
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Travers summarised the firm's position in heroic terms, saying some of its 
reputation was forged in hard-fought litigation.

". . . one of the legacies of adversarial litigation is that cases are often 
fought robustly with participants prepared to engage in some tough 
tactics. If you go in hard for your clients, then sometimes opposing parties 
will try and bring you down. Our obligation was to stand behind BATAS in 
the difficult times we had encountered. We could not cease to act - that 
would have been to abandon the client."
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Mr Shafron was GC and Company Secretary 

Background

In 2001 two subsidiaries of James Hardie group were exposed to major 
liabilities associated with asbestos related claims.  The Group restructured 
and set up a Foundation to deal with the claims.  In February 2001 the 
board of directors made an announcement to ASX that the foundation had 
sufficient funds to meet all anticipated asbestos compensation claims.  
That announcement was misleading because the Foundation was 
underfunded by $1.5 billion.

The High Court did not go on to say what their view would be if Mr 
Shafron had only been acting as legal adviser but 

“All of the tasks Mr Shafron performed were undertaken in fulfilment of his 
responsibilities as GC and Co SecA because of his qualifications and the 
position in which he was employed his responsibilities as GC and Co Sec 
extended to profering advice about the {ASX} disclosures should be met.  
And when he procured advice of others and put that advice before the 
Board for its use, his responsibilities could, and in this case did, extend to 
identifying the limit of the advice that the third party gave.’

Suggests that if your role is senior and you have an influence on the 
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decision-makers, then you may be an officer and you owe the duties of an officer.
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Lawyer’s Weekly, 9 October 2012
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AWB was the exclusive marketer of Australian wheat exports.  In order to 
gain market share of the lucrative Iraqi market, AWB paid a fictitious 
transport fee to a Jordanian trucking company controlled by Saddam 
Hussein.  This was in direct contravention of the UN ‘food for oil’ program 
which was part of the sanctions against that regime.

The in-house lawyers were found, in subsequent investigations(Cole 
Inquiry) to have been aware of the scheme and to have not raised the 
alarm that it was in contravention of the sanctions.

So what stopped them?

Rationalisation?

Over-identification with clients commercial point of view

Convincing themselves that their role is primarily about providing technical 
advice on commercial matters

Result in wilful or unintended ‘ethical blindness’.

Dennis Gentilin wrote a book The Origins of Ethical Failures following his 
role as whistleblower at NAB foreign exchange trading scandals

Identified four elements

Context – prevailing culture
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Relational – being part of a team- group dynamics - accept what is done

Personal – may not feel personally strong, fearful or can rationalise

Blindness – just not see it or “slippery slope” of accepting a bit of bad which leads 
to acceptance of hugely bad over time
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1. Leadership commitment – GC is not only officer with this 
responsibility- all have it but by being aware of the risks you can 
proactively champion managing them.  It is necessary to develop a 
corporate culture of compliance and ethical conduct.

2. Develop a code of conduct – the Victorian Public sector has a code of 
conduct, which deals with such things as integrity , accountabilities etc  
at Parks Victoria we have developed additional commitments which 
deal with compliance and developing public trust.

3. Understand your key risks – is it procurement?  Dealing with foreign 
transactions which could lead to bribery?

4. Develop a clear policy around accepting gifts, hospitality and dealing 
with conflicts of interest.  The Victorian Ombudsman recently identified 
these risks as ‘slippery slope’ issues or ‘from little things big things 
grow’

5. Whistleblower protections.  The Corporations Act offers limited 
protections.  Most public sectors provide a regime but at a minimum 
you need to offer a way for whistleblowers to be able to report.  The 
DET in Victoria, following an IBAC investigation into corruption set up 
an external service.  They found it was extensively used at first, but 
once staff saw management acting on their concerns they begun to 
trust management and using the hotline less often.

6. Training – run discussions with staff so they understand the code of 
conduct, the procedures,  the psychology and how to raise a 
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complaint.
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It may be that by raising the issue it will not be acted upon and you will 
find that your position is untenable.  It is helpful to ensure you have some 
savings so you are not tempted to rationalise out of fear.

Speaking to a trusted adviser – can be a range of people.  I have used the 
Victorian Government Solicitor on one occasion and most recently I used 
the Chair of the Audit Committee as a sounding board before reporting the 
conduct to the Chair.
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