I DLA PIPER

A GUIDE FOR IN-HOUSE COUNSEL

Pro Bono Legal Work
In Hong Kong



Contents

FOIBWOIT ...ttt ettt ettt et b et e bt et e bt e bt ebe b e st et et euesbe st ebesbenaesessenesbeteneenen 3
ACKNOWIEAGEMENTES ..ttt ettt sttt ettt ettt saesaesbesaesaeeate s et ensessesaesbessesnnensen 4
GlOSSAIY ettt ettt ettt et et e bbbt e b et e bt e e e bt s b en e ehe b e st ek e bbb et e h et et et e st e st eb et neee )
1 INEFOAUCTION ettt ettt sb et e s et s sae st s b e e emenen 7
2. Why establish an in-house Pro Bono program?...........ccceeveererieenenieenieneeesieneeseseenesseneenenee 9
3. What regulatory and insurance issues apply to Pro Bono services in Hong Kong?........ 11
4. How to establish a Pro Bono program Or ProjeCt? ........cceeveeeeuerieerieneeenieieenseresseseenennens 16
5. Sourcing Pro Bono opportunities in HONG KONG....cccccoeeririiiiieniienienieneeeeeieesie e see e 19
6. Partnering With @ law firmi......cccoiiiic et 21
7. CASE STUIES ...ttt ettt ettt et b e s bt s b e st ebe e st s b et e bt s et es e beseebenaeneenens 22
8. USEIUI FESOUICES ...ttt ettt ettt 27

Appendix: A Sample Pro BONO POLICY .....cceerieirieieienieieenieeniesieeeeieesie sttt nee 28




Foreword

The phrase “Pro Bono publico”, or “for the public good”, has its origins in the worthy
tradition of legal practitioners providing services to those unable to afford them.

It goes beyond the mere provision of services for free. Ultimately, law is a public
good that seeks to protect everyone's rights, both as individuals and collectively.
The philosophy of enabling access to legal services for everyone helps to promote
the overall administration of justice, to make it a fair and just community for all.

Although access to justice is constitutionally guaranteed
under Article 35 of the Basic Law of the Hong Kong Special
Administrative Region, many individuals and entities face
practical obstacles in obtaining such access. It is no secret
that litigation is an expensive exercise. Legal services outside
of litigation can similarly be unaffordable for many.

Pro Bono work benefits the community at many levels.

It may assist individuals in the resolution of run-of-the-mill
disputes in areas such as landlord and tenant or employment
law. It may assist individuals charged with crimes, who may
face punishment if convicted. It may assist non-profit
organisations in their charitable work in the community.

It may contribute to the development of jurisprudence in
Hong Kong: see, for example, the Court of Appeal’s decision
in Leung Shuk Ling v Coroner (2023) 4 HKLRD 264 at (77).

The provision of legal services Pro Bono is therefore of vital
importance. In-house and corporate counsel in Hong Kong,
no less than barristers and solicitors in private practice,
have sought to play their part in the provision of such
invaluable services to our community. Their example is to
be commended and followed.

This edition of Pro Bono Legal Work in Hong Kong - A Guide

for In-house Counsel is a timely update of the original
publication in October 2018. It serves as a useful guide to

the regulatory framework in which Pro Bono services may

be provided in Hong Kong, drawing readers’ attention to the
regulatory, insurance and practical issues which specifically
affect the provision of Pro Bono services by in-house

counsel, and providing instructive examples of successful
initiatives which have been undertaken. As the Honourable
Mr Justice Joseph Fok, PJ observed of the original edition,

the guide is practical, informative and straightforward.

[ pay tribute to the work of Candy Au and Brenda Chong

(the co-chairs of the ACC Hong Kong Pro Bono, Sustainability &
Social Advocacy Committee) and all the contributors
mentioned in the Acknowledgments, and trust that their
efforts will assist and encourage those in-house and
corporate counsel who generously volunteer their time to
share their legal expertise with the less fortunate members of
our community.

Yvonne CHENG

Judge of the Court of First Instance of the High Court
Hong Kong
November 2024
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Glossary

The Association of Corporate Counsel Hong Kong, a chapter of the
Association of Corporate Counsel

CCPL Symposium Centre for Comparative and Public Law Symposium

Circular The Law Society's Circular

Clinic Community Legal Clinic

CLIX A digital portal that connects Pro Bono lawyers with community impact
organisations (and their clients) who need legal support

Civil Society Organisations

Corporate Social Responsibility

Diversity, Equity and Inclusion

Employed Solicitor Practice Direction N defines an “employed solicitor” as a solicitor employed by a
non-solicitor employer

Environmental, Social and Governance

FLR Foreign Lawyers Registration Rules (Cap. 159S)

Foreign Lawyer A foreign-qualified lawyer

Pro Bono Legal Work in Hong Kong - A Guide for In-house Counsel

Justice Centre Justice Centre Hong Kong

KWM King & Wood Mallesons

Law Society’s Indemnity The Hong Kong Solicitors Professional Indemnity Scheme, a statutory scheme

Scheme which is managed and administered by the Hong Kong Solicitors Indemnity
Fund Limited

Legal Advice Legal advice and representation of clients



Pro Bono HK

Professional Assistance

Professional Conduct Guide
Recognition Scheme

Rule 7 Exemption

Non-governmental organization

Pro Bono HK Ltd

Legal Advice and Professional Assistance

A lawyer’s legal and professional knowledge such as providing legal information,
legal research, training on legal issues, policy and advocacy work

Professional Indemnity

The Hong Kong Solicitors Guide to Professional Conduct

Recognition Scheme for Provision of Pro Bono Legal Services

Registered Foreign Lawyer in Hong Kong as defined in Section 39A of the Legal
Practitioners Ordinance (Cap. 159)

Exemption sought by a Hong Kong-qualified Solicitor, pursuant to Rule 7
of the Solicitors (Professional Indemnity) Rules (Cap. 159M), from having to
maintain indemnity in accordance with Rule 6 of the Solicitors (Professional
Indemnity) Rules

The Society for Community Organisation

Hong Kong-qualified solicitors regulated under the Legal Practitioners
Ordinance (Cap. 159)

Unified Screening Mechanism



1. Introduction

1.1

1.2

Pro Bono plays a critical role in safeguarding equality
and access to justice in the legal system. It provides legal
services to those who cannot afford legal assistance,
usually from marginalised and underprivileged
communities as well as those who do public goods,
such as non-governmental organisations and charities.
It also supports law and policy reforms for the
betterment of all. More and more lawyers see Pro Bono
work as an integral part of their practice beyond the
moral duty to uphold access to justice and give back

to one’s local community. Engaging in Pro Bono work
offers professional development opportunities such

as strengthen skills in client and matter management,
interviewing, legal research and drafting. It also allows
lawyers to broaden their professional networks and
develop expertise in new and emerging legal areas

or a secondary specialisation. Pro Bono is no longer

a corporate social responsibility initiative within law
firms. Now it is an integral part of organisations’ social
impact strategy and measured as part of Environmental,
Social and Governance (ESG) frameworks.

While there are no definitive statistics in Hong Kong on
the total number of in-house counsel, it is a growing
sector in the legal profession. The Law Society of

Hong Kong (“the Law Society”) estimates that there
are around 4,000 solicitors with practicing certificates
working as in-house counsel in Hong Kong, constituting
about a quarter of the legal profession.! In-house counsel
are valuable but underutilised Pro Bono resources

who could offer significant support to the Hong Kong
community, including local charities and disadvantaged
and marginalised individuals who are unable to access
Legal Aid. In addition to crucial legal drafting, research,
commercial and presentation skills, many in-house

13

1.4

counsel have expertise in areas such as contract

law, employment arrangements, legal and business
structures, property and leasing, risk management,
insurance and intellectual property. These issues are
typically in-demand legal services for charities and NGOs.
Further, the core legal skills of in-house counsel could
be utilised to assist disadvantaged individuals resolve
their disputes or to run community trainings to increase
legal knowledge. If each in-house counsel in Hong Kong
were to undertake just 5 hours of Pro Bono work each
year, that would equate to 20,000 hours of valuable
legal support available to the community. And of course,
in-house counsel also personally benefit through

their own professional development that Pro Bono
work offers.

Internationally there has been significant growth

in Pro Bono work being done by in-house counsel

and it is becoming increasingly institutionalised.

For example, Australia has an annual 20 hour aspirational
Pro Bono target that in-house lawyers can sign up to.?
The Pro Bono Institute in America also runs a Corporate
Pro Bono Challenge where Chief Legal Officers commit to
supporting at least half of their legal staff to participate
in Pro Bono each year.?

This edition of Pro Bono Legal Work in Hong Kong -

A Guide for In-house Counsel (“the Guide”) is edited

by DLA Piper, Hong Kong and the members of the
Association of Corporate Counsel Hong Kong. It sets
out the business case for a company to establish a

Pro Bono program, as well as considerations and tips
for in-house legal teams when developing their own
programs. The Guide concludes with some case studies
and opportunities with NGOs for in-house counsel

to support.



What is ‘Pro Bono’?

1.1 Pro Bono comes from the Latin phrase ‘Pro Bono publico’

1.2

which means ‘for the public good'. Not all work that
lawyers do for free or at a reduced rate will qualify as
Pro Bono work. In the legal context, it generally means
the provision of free legal services to those who would
not otherwise be able to access legal assistance or
representation, or whose matter raises an issue of
public interest.

Pro Bono services can be provided in various
ways, including:

+ providing legal advice and representation to
non-governmental organisations, charities and
members of the marginalised community;

+ participating in free legal advice schemes run by
local organisations (often called legal clinics);

- conducting legal research to support law
reform campaigns;

+ writing policy papers on pertinent public interest
topics or law reform; and

organising and presenting legal training workshops
where the purpose is strengthening legal knowledge
or skills or civil society or marginalised communities.

1.3

1.4

1.5

In this Guide, a distinction is made between legal

advice and representation of clients (“Legal Advice”),
and that of a broader set of work that draws on a lawyer’s
legal and professional knowledge such as providing

legal information, legal research, training on legal issues,
policy and advocacy work (“Professional Assistance”).
This distinction is important because of Hong Kong's
regulatory regime that applies to the provision of

Legal Advice by lawyers.

In this Guide, Pro Bono Services means both Legal
Advice and Professional Assistance in a general sense,
but as discussed below, given the current Hong Kong
regulatory regime, in-house counsel cannot provide
Legal Advice directly to clients (other than their
employers) on their own account.

Fortunately, notwithstanding Hong Kong's regulatory
challenges, there are various ways that in-house counsel
can get involved in providing Professional Assistance

on a Pro Bono basis. The scope of those services and
the regulatory barriers to in-house counsel providing
Legal Advice, are addressed in detail in sections

2 to 4 of this Guide.



2. Why establish an in-house
Pro Bono program?

The business case for establishing a
Pro Bono program

2.1 Legal services for the public good has always been
actively advocated in Hong Kong by the legal professions,
professional associations, non-profit organisations
and non-governmental organisations who have been
instrumental in organising various programs, events and
activities promoting Pro Bono services. Pro Bono legal
services was further advocated by the Government of the
Hong Kong Special Administrative Region:

+ The Chief Secretary for Administration,Mr Chan Kwok-Kki,
stressed at the announcement of results of the 2020-22
Recognition Scheme for Provision of Pro Bono Legal
Services (the “Recognition Scheme”) that, “.......... with
the rule of law being the cornerstone and core value of
Hong Kong's success, the Government is committed to
promoting Pro Bono legal services to enhance access
to justice by the members of the public......."*

+ Inthe speech by the Secretary of Justice, Mr Paul Lam,
SBS, SC, JP at the Law Society’s Pro Bono and
Community Service Award Presentation Ceremony 2023,
he commented that "....... the legal profession ............
in addition to discharging your professional duties diligently
and competently, your commitment to give back to society
by performing Pro Bono legal service will certainly enhance
access to justice. When some less privileged groups in the
community need legal assistance but cannot afford to
engage lawyers on their own, Pro Bono service can fill the
gaps of these needs.....">

2.2 ltis no surprise therefore that the first reason why
in-house teams should establish Pro Bono programs is
because it is, morally, the right thing to do. Undertaking
Pro Bono work is a professional obligation of lawyers to
uphold access to justice for all.

2.3 However aside from the professional obligation,
there are other benefits for in-house teams and
companies. These benefits demonstrate the business
case for establishing a structured Pro Bono program:

* Pro Bono supports ESG strategies: ESG is commonly
known as a framework to assess an organisation’s
business practices and performance in the issues of
sustainability, social impact and good governance.
ESG is widely accepted by global corporations as a
core strategy to business operations and replaces
what was formerly known as “corporate social
responsibility”. Pro bono is a means of achieving
social impact by using the legal skills of in-house
teams to improve outcomes in local communities,
and often then, a stronger business environment.

It also provides a specialised and highly desirable
outlet for employee volunteerism and, usually,
complements the organisation’s charitable giving and
other philanthropic activities.

While there is no mandatory ESG reporting on

Pro Bono work undertaken by corporates,® Pro Bono
legal work may be considered a key element in ESG
strategies. Integrating Pro Bono legal services into
ESG strategies and indeed creating opportunities
where a company’s actions benefit both the company
and the community (known as shared value) is
considered best practice.

* Pro Bono connects with diversity initiatives:
Pro Bono legal services initiatives will certainly help
promote an organisation’s diversity, equity and
inclusion strategy. Marginalised communities are often
the under-represented minorities in the community.
Their needs and situations are often neglected.
Pro Bono projects bring lawyers to work with
marginalised communities. They are opportunities
for lawyers to have direct interaction and obtain
first-hand knowledge. For example, Pro Bono
work undertaken by in-house counsel for an NGO
supporting marriage equality can help them to learn
more about the discrimination and unfair treatment
faced by the LGBT+ community every day due to lack
of recognition of their relationships.



* Pro Bono enhances corporate branding: Pro Bono
legal services can enhance an organisation’s corporate
brand as well as promote an organisation’s culture
and values. A positive corporate reputation can help
attract high quality talents, particularly value-driven
millennials who are seeking employment at companies
making a positive social impact.

* Pro Bono helps recruiting talents: Increasingly
potential hires are assessing employers by their
employee value proposition (EVP) and corporate
culture. Being able to offer potential talent
opportunities to engage in Pro Bono work not only
demonstrates a company's - and more specifically,
a legal team’s - commitment to social impact but
it also shows an investment in the professional
development of its people. A socially minded
corporate culture will help to attract engaged
and like-minded recruits.

* Pro Bono improves employee retention and
morale: Pro Bono is one way to increase employees’
engagement, job satisfaction and general morale.

It enables legal staff to use their skills to give back,

knowing that their unique professional skills have
a direct impact on their communities. This in turn
nurtures team culture, builds loyalty and increases
job satisfaction.

Pro Bono supports professional development:

Pro Bono projects offer in-house counsel the
opportunity to build their professional skills.

This might be building their legal knowledge such as
advising a NGO in a new area of law, or strengthening
their day-to-day business skills such as presentation,
communication and time management.

Pro Bono broadens relationships and networks:
Pro Bono broadens a legal department’s external
network and builds relationships with peer
organisations. It is an effective way of generating
positive public relations and showcasing a legal
department’'s unique expertise.



3. What regulatory and
Insurance issues apply
to Pro Bono services

in Hong Kong?

3.1

3.2

There are several issues in-house counsel must consider
before engaging in Pro Bono Services in Hong Kong,
particularly around the provision of Legal Advice.

These issues must be understood and ideally addressed
in your organisational Pro Bono policy to enable
appropriate decisions to be made about which projects
or work to take on. The primary factors to consider are
the regulatory and insurance requirements applicable
in Hong Kong to legal practitioners, and the restrictions
on the giving of Legal Advice, including professional
obligations and ethics.

In-house counsel in Hong Kong are not required to

be admitted to practice as solicitors or barristers in
Hong Kong, or to hold local practicing certificates.
This also implications for the type of Pro Bono Services
which in-house counsel can offer to external clients.

Practicing certificates

3.3

The scope of Pro Bono Services an in-house counsel can
provide will differ depending on whether the in-house
counsel is a Hong Kong-qualified solicitor (“Solicitor”)
or a foreign-qualified lawyer (“Foreign Lawyer”).

3.4 Under Hong Kong law, and in broad terms, only four

groups of people can practice Hong Kong law. These are:

- Solicitors in Hong Kong law firms or private practice,
+ Barristers admitted to the Hong Kong Bar,
+ Government lawyers, and

+ employed solicitors.

3.5

3.6

In order to practice Hong Kong law, section 7 of the
Legal Practitioners Ordinance (Cap. 159) requires that
all Solicitors must be on the roll of solicitors, not be
suspended from practice, have a current practicing
certificate, and comply with or be exempted from the
indemnity rules. In-house counsel who are Solicitors are
“employed solicitors"” They are only allowed to work for
their employer and its related body.2 They are exempted
from compliance with the Law Society’s indemnity rules
with which they would otherwise have to comply like
Solicitors in law firms or in private practice. This means
that employed solicitors are not required to have and
maintain indemnity under the Law Society’'s Indemnity
Scheme. It is left to the discretion of the employer as

to whether to purchase its own Professional Indemnity
("PI") cover in respect of the employed solicitor’s

work. Given that employed solicitors can only work for
their employer and its related body, it is uncommon

for a company to extend the PI coverage to the work

its in-house counsel do for the public.

The lack of PI creates an obstacle for in-house
counsel/employed solicitors to provide Legal Advice
to the public. Rule 6 of the Saolicitors (Professional
Indemnity) Rules (Cap. 159M) states that every solicitor
who is, or is held out to the public as, a solicitor in
practice in Hong Kong shall be required to have and
maintain indemnity insurance. In-house Counsel/
employed solicitors cannot provide Legal Advice to
the public without PT unless they obtain an exemption
from the Law Society Council under Rule 7 of the
Solicitors (Professional Indemnity) Rules (Cap. 159M)
("Rule 7 Exemption”).



3.7

3.8

3.9

Aside from the restriction of who they can work for
and the Plissue above, an employed solicitor acting

in the course of their employment for their employer

is in the same position as a private practice solicitor
acting for a client in every other aspect in so far as
having to comply with their professional and ethical
obligations as Solicitors. Accordingly, Principle 2.08

of the Hong Kong Guide to Professional Conduct
("Professional Conduct Guide”) states that a

Solicitor who works for a non-solicitor employer must
comply with the Solicitor’s Practice Rules (Cap 159H),
Practice Directions and the rules and principles of
professional conduct. The general conduct ruleis a
solicitor shall not, in the course of practicing as a solicitor,
do or permit to be done on his behalf anything which
compromises or impairs or is likely to compromise or
impair (a) his independence or integrity, (b) the freedom
of any person to instruct a solicitor of his choice, (c) his
duty to act in the best interests of his client, (d) his own
reputation or the reputation of the profession, (e) a
proper standard of work, or (f) his duty to the court.®

Foreign Lawyers working as in-house counsel are unable
to offer Legal Advice to the public and only Registered
Foreign Lawyers (“RFLs") are able to do so. If a Foreign
Lawyer wishes to provide legal advice to the public

(and not their employer) as a practitioner of foreign law,
he must register with the Law Society as a RFL."® RFLs
can be employed as a foreign legal consultant by a Hong
Kong solicitor so long as the number of foreign lawyers
in the firm is not greater than the number of Hong Kong
solicitors. RFLs are prohibited from employing or joining
into partnership with Hong Kong solicitors." They cannot
offer their services to the public as a practitioner of
foreign law in a capacity other than as a practitioner in

a foreign firm or a Hong Kong firm. Foreign Lawyers
employed as in-house counsel are unable to register as
an RFL with the Law Society.

Furthermore, section 12 of the Foreign Lawyer
Registration Rules (“the FLR Rules"”), prohibits all Foreign
Lawyers, whether registered or not, from advising on
Hong Kong law.”2 This can impose limitations on the

Pro Bono Services that foreign lawyers can engage in,

as often considering or advising on Hong Kong law is
involved. However, the unregistered Foreign Lawyer can
still meaningfully engage in Pro Bono work by assisting
or partnering with Hong Kong-qualified lawyers such
that all Hong Kong law-related work is done by a

Hong Kong Solicitor (either within the in-house legal
team or by an external law firm partnering with the
corporation on Pro Bono services). Care must be taken
to ensure that the unregistered Foreign Lawyer does not
effectively offer legal services to the public as this will be
in breach of the FLR Rules.

Professional indemnity insurance

3.10 Prior to undertaking any Pro Bono services which would

3.1

be Legal Advice, in-house counsel are encouraged

to consider the potential risks of giving Professional
Assistance and ensure they have appropriate PI
coverage in place through the means described in this
section. This is important because every solicitor must
have compulsory indemnity as a matter of Hong Kong
law, and it is, therefore, a regulatory requirement.

As said in Circular 21-367(PA) published by the

Law Society, the Law Society Council adopts the view
that if a solicitor (including an in-house counsel) is held
out to the public as providing pro bono services and
does so with some degree of formality and regularity,
as opposed to an informal one-off basis, such solicitor
will be carrying on a Practice falling within the scope of
Rule 6 of the Solicitors (Professional Indemnity) Rules.
Importantly, even if in-house counsel are not providing
Legal Advice and are only providing general assistance
on a Pro Bono basis, it is strongly encouraged that

you must provide your client with comfort that you are
insured for the services being provided, whether or not
that is Legal Advice or other Professional Services.

For Solicitors, rule 6(1) of the Solicitors (Professional
Indemnity) Rules (Cap 159M), requires that every
solicitor who is, or is held out to the public as, a solicitor
in the business of practicing as a solicitor, in Hong Kong
shall be required to have and maintain indemnity,
subject to the Rule 7 Exemption. Indemnity in this
context refers to the Law Society’s Indemnity Scheme
which provides indemnity against loss arising from
claims in respect of any civil liability incurred by a
solicitor in connection with his or her practice. For all
claims first made on or after 1 October 2019 against
persons who are entitled to be provided with indemnity,
the limit of indemnity is HKD20 million in respect of

any one claim. This mandatory scheme only applies

to Solicitors and Hong Kong law firms. In-house legal
teams of corporations are not able to participate, and as
a result, they are not covered.



3.12 So while law firms in Hong Kong are required to have

Pl insurance in place for all services, including Pro Bono
services, as discussed above, the same requirement
does not apply to employed solicitors. Employers of
in-house counsel can obtain a private policy, but this
does not seem to be a common practice. Therefore,
in the majority of cases, in-house counsel do not have
Pl insurance coverage in Hong Kong. Even where an
employer of an in-house lawyer chooses to purchase
PI cover, this will generally only cover work which that
lawyer conducts on behalf of the corporation, and
generally not cover Legal Services or Professional
Assistance provided to Pro Bono clients.

3.13 This means that any in-house counsel wanting to offer

services to external clients (i.e. not their employer)
should first check their corporation’s own insurance
policy and the scope of that coverage. If it does not
cover external clients or the kind of services they

wish to provide on a Pro Bono basis, then they should
obtain a separate policy or extra coverage under their
existing policy.

3.14 In the absence of that, there are other limited options

available such as partnering with a law firm on the

Pro Bono project or matter, and request that the law
firm's PI cover extend to cover the work of in-house
counsel, and all work will be done under the supervision
of the law firm (or subject to whatever other restrictions
may apply under the firm’s policy).

3.15 In very limited circumstances, where you are providing

Professional Assistance to an NGO that has its own
insurance, you may also consider whether it is possible
to have their policy extended to the in-house legal team,
as some policies cover volunteers. Importantly, this
should be explored and documented prior to providing
any Pro Bono services.

Applying for a Rule 7 Exemption and
Circular 16-609(COM)

3.16 As noted above, Rule 6 of the Solicitors (Professional

Indemnity) Rules (Cap 159M) requires all solicitors in
practice to maintain indemnity. The Law Society Council
can however grant, on such terms as it sees fit, an
exemption to the compulsory requirement to maintain
indemnity under Rule 7 of those rules (that is, the Rule
7 Exemption). In 2016, the Law Society issued Circular
Circular 16-609(COM) introducing a new procedure for
obtaining a Rule 7 Exemption.

3.17 Circular 16-609(COM) states that if “a solicitor is held out

to the public as providing Pro Bono services and does so
with some degree of formality and regularity, as opposed
to an informal one-off basis" and "if the Pro Bono legal
services are offered in the solicitor’s personal capacity
and not as part of the practice of his or her law firm"

then this equates to the solicitor carrying on practice
within scope of Rule 6 of the Professional Indemnity
Rules. Therefore, such services cannot be provided
unless covered by the Law Society’s Indemnity Scheme.
As discussed above, this causes an issue for in-house
counsel who are generally working for organisations
who cannot participate in the Law Society’s Professional
Indemnity Scheme, and consequently they cannot meet
the requirements of Rule 6.

3.18 Accordingly, the only way for in-house counsel who

are Solicitors to provide legal advice to the public on

a Pro Bono basis on a regular and formal basis, is to
obtain an exemption from the Law Society Council.

The Rule 7 Exemption allows a Solicitor to provide

Pro Bono legal services without having to be covered by
the Law Society’s Professional Indemnity Scheme, but as
one of the conditions for obtaining the exemption,

the Solicitor will be required to have PI insurance

which is equivalent to the coverage provided by the

Law Society’s Professional Indemnity Scheme.



3.19

3.20

3.21

3.22

3.23

This provides flexibility for a Solicitor, and in particular
in-house counsel, who want to provide Pro Bono
Services. However, the reference to ‘Solicitor’ in this
context means a Hong Kong-qualified lawyer and not
a Registered Foreign Lawyer. Therefore, the exemption
will only apply to in-house counsel, who are also

Hong Kong-qualified lawyers.

The process to apply for a Rule 7 Exemption involves
the following:-'

+ The applicant must complete a prescribed application
form, available at the Law Society Registry;

+ Pay HKD1,000 per organisation that he or she does
Pro Bono work for;

- Provide a certified copy of the full set of professional
indemnity insurance policy of the organisation;

+ Provide a Statutory Declaration declaring that PI
insurance of the organisation is in a manner and to
an extent similar to that provided by the Professional
Indemnity Rules; and

+ Submit the above to the Consents Committee of the
Law Society.

According to Circular 16-609(COM), the Law Society
shall consider the following when assessing an
application for exemption:

+ Whether the Pro Bono work breaches any laws,
rules and regulations;

+ Whether the organisation has a “system” in place
which is acceptable to the Law Society. On this point
the Law Society will take into account whether the
organisation has mechanisms in place to assist
the applicant to comply with applicable professional
requirements, including policies in relation to
confidentiality, conflicts of interest and record
keeping; and

- Whether the organisation charges the public a fee
for the Pro Bono services and whether the applicant
provides his or her services for free.

To obtain the Rule 7 Exemption, a Solicitor must apply to
the Consents Committee of the Law Society, and once
granted, the exemption will be valid for one year only,

to be reassessed on a yearly basis.

The Rule 7 Exemption is a useful but it still presents
formidable challenges to in-house counsel wishing to
provide legal advice directly to the public, given the
conditions required to be fulfilled and maintained to
obtain the exemption. The exemption, if granted, only
allows the solicitor in their personal capacity to provide

Pro Bono services, but there is still a burden on the
organisation through which the in-house counsel is
providing services (eg an NGO, where the recipient of
legal services is the NGQO's “client”) to obtain Pl insurance
and put the required “systems” in place, which can be a
heavy and costly burden. It is also something which is
not entirely within the control of the in-house counsel.
Further, as noted above, only Hong Kong-qualified
lawyers are able to apply.

3.24 There are insurance providers in the Hong Kong

market who sell insurance products that could fulfil the
requirements of the Law Society. Interested parties
should contact their insurance broker or other in-house
legal teams who have established Pro Bono programs.

Competence and quality service

3.25

3.26

3.27

3.28

Delivery of Pro Bono Services should be treated the
same as any other legal work and the same professional
obligations apply. Several key issues are noted below.

All Pro Bono services must be delivered to clients at the
same quality and standard that in-house counsel would
deliver legal services to their employers. This includes
in compliance with the applicable professional rules and
regulations which apply to the in-house counsel.

Rule 6.01 of the Professional Conduct Guide imposes

a duty on solicitors to act competently. Most other
jurisdictions across the world have a similar requirement
and it forms part of a lawyer’s inherent fiduciary duty

to their client, therefore foreign qualified lawyers would
similarly be subject to this requirement. This duty
includes acting only where the lawyer has the knowledge
and skill to perform the services to the high standard

a client would expect of a competent solicitor, to only
undertake work which the lawyer has adequate time

to complete, and to keep the client informed of the
progress of the matter.

In some circumstances, in order to provide competent
advice, the in-house counsel will need to obtain
tailored training or to seek assistance from a law firm
or barrister who has specialist knowledge on the
relevant area of law. Pro Bono services should never
be undertaken where in-house counsel is (i) unfamiliar
with the area of law, (i) does not have the capacity to
do the job satisfactorily or is not sufficiently qualified or
experienced to do it, or (i) cannot be delivered to the
standard required by the applicable professional rules
and regulations.



Champerty and maintenance

3.29

3.30

3.31

3.32

Whilst Pro Bono legal advice is generally done for no
payment, there are circumstances where such work
may constitute a contingency fee arrangement or a
success fee arrangement. Such arrangements fall under
the umbrella of champerty and maintenance, which is
both a tort and a criminal offence, punishable with
imprisonment, in Hong Kong.

These types of arrangements will generally be
irrelevant for most of the Pro Bono services which
in-house counsel are able to assist with, particularly

as in-house counsel are not looking to generate fees
from the provision of legal services in the way that
private practice solicitors do. However, it is important
to understand the restrictions and to use caution, if the
partner law firm or barrister you are working with on
Pro Bono services is considering such an arrangement
with the client.

Rule 4.17 of the Professional Conduct Guide prohibits
solicitors from entering into contingency fee
agreements in contentious matters which involve
instituting legal proceedings save where permitted
under the law, eg under the Arbitration Ordinance
(Cap. 609).

A contingency fee agreement is defined in the
Professional Conduct Guide as “any arrangement
whereby a solicitor is to be rewarded only in the event
of success in litigation by the payment of any sum
(whether fixed, or calculated either as a percentage
of the proceeds or otherwise). This is so, even if the
agreement further stipulates a minimum fee in any
case, win or lose.”

DLAPIPER.COM

3.33

3.34

It is possible to enter into contingency fee
arrangements in matters which do not involve litigation.
However, the case law only refers to recovering

fees actually incurred. The Courts have not looked
favourably on solicitors who claimed a fee calculated as
a percentage of a settlement sum, seeing this as taking
advantage of a client.

In relation to Pro Bono matters, even if there are

no charges for professional fees, it is generally
accepted practice to claim disbursements from the
client. Although, the client should be made aware
of what these are at the outset of the matter and be
documented in the engagement letter.

Conflicts of interest

3.35

In-house counsel need to ensure that any Pro Bono
services they provide do not create a potential or actual
conflict of interest either with their employer or with
their own interests. Chapter 9 of the Professional
Conduct Guide outlines the requirements for

Hong Kong-qualified solicitors in relation to conflicts of
interests and foreign qualified lawyers would be subject
to similar requirements under their home jurisdiction
rules and regulations. If there is a potential for conflicts,
or an appearance of conflicts, these should be carefully
examined, discussed and steps taken to mitigate the
likely risks or depending on the circumstances, it may
be better to err on the side of caution and to find other
Pro Bono opportunities.



4. How to establish a Pro Bono
program or project?

4.1

4.2

4.3

4.4 Key steps for establishing an in-house Pro Bono program:

4.5

The key steps for establishing an in-house Pro Bono
program are outlined below, and must be prepared in
light of the regulatory issues, outlined in Section 3 above.

The time and resources invested in each step will depend
in large part on the size and culture of the organisation
and its legal team. For example, it might be a relatively
quick process to reach the stage of preparing a proposal
for the program or project if an in-house legal team is
partnering with another organisation, or if a member of
the legal team has identified a suitable project already.

Whilst it is ideal to establish a formal Pro Bono program
for the reasons above, lawyers within an organisation
can still undertake Pro Bono services independently on
an informal basis subject to compliance with applicable
organisational policies or controls on volunteer work and
the regulatory requirements in Hong Kong.

+ Establish organisational support;
+ Scope the proposed program;

- Prepare a proposal;

+ Develop a draft Pro Bono policy;

+ Obtain approval for the proposal and Pro Bono
policy; and

+ Provide Pro Bono legal assistance.

Each of these items is discussed in turn, below.

Establish organisational support

4.6

4.7

Before a Pro Bono program can be established, there
should ideally be organisational support for the initiative
from key stakeholders including the Chief Executive
Officer, General Counsel/ Head of Legal and others such
as the Head of Sustainability (or equivalent). Support at
the highest levels of an organisation is critical to ensure
there is enthusiasm for, and encouragement of, Pro Bono
work. If gaining buy-in is challenging, it may help to
identify a senior member of the team to champion the
program or link the Pro Bono program with the broader
ESG/social impact initiatives.

Organisational support is particularly important to
ensure in-house counsel can juggle priorities between
their daily work duties and Pro Bono work, especially if
the Pro Bono project means they are out of the office for
a few hours.

Scope the proposed program

4.8

4.9

To develop a program proposal, start by learning about
the Pro Bono services the in-house legal team may be
interested in, and capable of, undertaking. It is also
recommended that you review your organisation’s
sustainability strategy and seek views from relevant
stakeholders as to how Pro Bono work by the legal team
could support existing initiatives.

As a starting point, it can be useful to survey colleagues
in the legal team. Some suggested questions/areas
include:

+ Whether anyone undertakes Pro Bono work in a
personal capacity outside of work. If they do, explore
whether those lawyers might like to involve their
colleagues in that existing Pro Bono initiative;

- What social justice issues/topical areas are colleagues
interested in supporting;

+ What company’s social impact programs does the
team already participate in and whether the legal
team could add to or build on those by providing
Pro Bono services;

+ What Pro Bono programs are run by external panel law
firms, and are there opportunities to get involved in
those existing programs; and

+ The legal skills and areas of expertise that exist within
the in-house legal team and how they might be used in
a Pro Bono context.

410 This does not have to be a formal survey, but could take

the form of short discussions in a team meeting.

411 As part of the scoping, you may also wish to:

- Seek ideas from other teams within the organisation,
including the Social Impact/Sustainability team to
identify existing community relationships that might
be strengthened by the offer of legal assistance;

- Discuss opportunities for Pro Bono partnering with
Pro Bono coordinators from external panel law firms;

+ Explore partnering with legal assistance organisations,
such as Pro Bono referral bodies or established legal
clinics/programs; and

+ Speak with other in-house legal teams who have
established Pro Bono programs.



Prepare a proposal + a definition of ‘Pro Bono services’, which may include
limitations on what the organisation is comfortable

412 The next phase is to develop a proposal that will be assisting with, and accommodate the various
submitted to the General Counsel, CEO and/or the distinctions arising from the regulatory issues
Board (as appropriate). The proposal should: discussed in section 3 above;

+ explain the role of Pro Bono services in the context
of the organisation’s commercial objectives and
ESG strategy;

+ outline the benefits of an in-house Pro Bono program
for the organisation and the organisation’s lawyers;

+ describe the Pro Bono services that will be
undertaken as part of the Pro Bono program;

- include measurable objectives for the program,
such as team member participation rates or hour
targets, perhaps increasing over a period;

+ state the required resource and time commitment;

- confirm that regulatory requirements have been
considered and that a Pro Bono Policy has been drafted
to support the program (see further below); and

- reference any other issues that are relevant to the
organisation, or the industry in which it operates.
For example, there may be areas which could cause
reputational risks or conflicts of interest etc.

+ aframework for coordinating the program, eg an
internal Pro Bono coordinator;

+ the aspirational participation rate and/or hour
commitment for team members (if set);

+ an approval/rejection process for requests for
Pro Bono assistance, including identifying potential
conflicts, business and reputational risks;

+ protocols for ensuring that any regulatory
requirements are met and addressing issues of
insurance and risk mitigation;

+ record keeping and file management processes;

+ guidelines about spending time on Pro Bono services
during normal office hours;

+ any reporting and governance obligations; and

+ a mechanism for tracking and measuring the impact
(internally and externally) of the organisation’s
Pro Bono services, which may be helpful in
demonstrating the case for investing time in

Develop a draft Pro Bono policy Pro Bono activities.
413 Adraft Pro Bono Policy should be developed Obtain approval for the proposal and
in conjunction with the program proposal. Pro Bono policy

See Appendix: A Sample Pro Bono Policy for reference.
415 Once the proposal and draft Pro Bono Policy

have been prepared, they should be submitted
- an outline of why the organisation should have to the General Counsel/CEO and then the Board
a Pro Bono program, its objectives, and how (where required) for approval.
it complements the organisation’s broader
ESG strategy;

414 Anin-house Pro Bono Policy should include:

416 The Pro Bono Policy should then be formalised in line
with the organisation’s usual processes.

+ adescription of the program, including key projects, Provide Pro Bono legal assistance

priorities or focus areas;

4.17 Once the proposal and Pro Bono Policy have been
approved, necessary internal systems should be
established (eg nom