
ACC Charlotte: 

ESG Elements & Considerations



Scott Marrah
Partner
Kilpatrick Townsend

t 404.815.6609 
smarrah@kilpatricktownsend.com

Speakers

2

Adria Perez

Partner

Kilpatrick Townsend

t 404.745.2573

aperez@kilpatricktownsend.com

Todd Roessler

Partner 

Kilpatrick Townsend

t 919.420.1726

troessler@kilpatricktownsend.com



Setting the Stage:  What is ESG?
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What is ESG?

4



Environmental
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Social
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Governance
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Which area of ESG challenges your company the most?

 E

 S

 G

Poll Question
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What Considerations Should an ESG
Program Include?
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Does your company have an integrated and comprehensive ESG program?

 Yes

 No

 Working on it!

Poll Question
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 ESG is a broad term that covers a range of ever-evolving topics and issues.

 Not all ESG topics are relevant or material to a company.

 There is not a “one size fits all” approach.

 ESG is a journey and takes time.

ESG Program
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Who is Involved in Corporate ESG Efforts?
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Focusing on the “E”
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Environmental
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https://climatechange.lta.org/mitigation/

https://unfccc.int/topics/adaptation-and-resilience/the-big-picture/what-do-adaptation-to-

climate-change-and-climate-resilience-mean

Adaptation/Resilience

Mitigation



Has your company published a sustainability 

report?

 Yes

 No

 Planning or working on it!

Poll Question
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https://www.epa.gov/climateleadership/scope-1-and-scope-2-inventory-guidance
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 Aims to substantially reduce global greenhouse gas 
emissions in an effort to limit the global temperature 
increase in this century to 2°C above preindustrial 
levels, while pursuing the means to limit the increase to 
1.5°C. 

 Includes commitments from all major emitting countries 
to cut their climate pollution and to strengthen those 
commitments over time.

• NDCs

 Provides a pathway for developed nations to assist 
developing nations in their climate mitigation and 
adaptation efforts and creates a framework for the 
transparent monitoring, reporting, and ratcheting up of 
countries’ individual and collective climate goals.

 While parties are legally obligated to have an NDC, 
and to pursue measures with the aim of achieving it, 
achievement of the NDC is not a legally binding or 
enforceable commitment.

Paris Agreement
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 U.S. has committed to cut GHG by 26 to 28% below 2005 
levels by 2025 and by 50 to 52% below 2005 levels by 2030.

• Climate Change Executive Orders

• GHG Tailoring Rule - GHG emissions from the largest 
stationary sources were, for the first time, covered by 
the PSD and title V Operating Permit Programs 
beginning on January 2, 2011.

• Automotive fuel economy standards to reduce 
transportation emissions.

• Clean Power Plan/Affordable Clean Energy Rule → 
Carbon Regulatory Limbo

• Infrastructure Investment and Jobs Act

• ESG initiatives/COP26

• Carbon pricing – initiatives that put an explicit price on 
GHG emissions expressed in a monetary unit per 
tCO2e (i.e., carbon taxes, emissions trading systems 
(ETSs), offset mechanisms, and results-based climate 
finance (RBCF)).

U.S. Path to Reduce Emissions
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State of Green Business 2021 – S&G Global

State of Green Business 2021 – S&G Global
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 It’s not just about disclosures

 Quantify risks/opportunities

 Clear, defined strategy to address climate 
change

• Attain resilience

• Finance activities

• Don’t forget about opportunities

• Achieve net-zero emissions

 ESG is a journey

What Should Your Strategy Be?
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Does your company have a plan to attain net zero?

 Yes

 No

 What is net zero?

Poll Question
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 Clear, attainable plan

 Low-hanging fruit: energy conservation and renewable energy sources.

 Contractual Mechanisms

• Physical and Virtual Power Purchase Agreements

• Carbon Offsets – Emissions Reductions Purchase Agreements

Net Zero
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Focusing on the “S”
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Board of Directors Diversity Requirements
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 The SEC is in the proposed rule stage.

 The Commission’s Staff may look to the NASDAQ rules and California laws as
useful inputs.
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SEC Approves Nasdaq’s Board Diversity 
Disclosure Rule
 On August 6, 2021, the SEC approved Nasdaq’s 

Board Diversity Rule.

 The Rule requires companies listed on the 
Nasdaq U.S. exchange to:

• Publicly disclose annually board-level 
diversity statistics using a standardized 
template; and

• Have or explain why they do not have at 
least two diverse directors.

 Smaller reporting companies and foreign issuers 
can meet the objective by including two female 
directors.

 Companies with five or fewer directors can meet 
the objective by including one diverse director.
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Nasdaq

This rule is not a mandate and does not set a 

hard target that companies must adhere to 

regardless of their circumstances. If a company 

chooses to explain why it does not meet the 

diversity objectives, it would provide its 

explanation in its proxy statement, information 

statement for its annual shareholder meeting, or 

on the company’s website. Nasdaq will verify that 

the company has provided an explanation, but 

will not assess the merits of the explanation. 

There is no right or wrong reason that a 

company may give for not having at least two 

directors.



California
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• In 2018 and 2020, respectively, California passed laws 

governing board diversity for public companies.  

• The laws apply to foreign and domestic publicly-held 

corporations with principal executive offices in California. 

• By the end of 2021, covered corporations must have at least 

one diverse director.

• By the end of 2022, companies with boards of nine or more 

directors, must have at least thee diverse directors; boards 

with between four and eight directors must have at least two 

diverse directors.

• Fine of $100,000 for the first violation and $300,000 for 

subsequent violations.
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Ethical Sourcing Risks

Cotton from Xinjiang Cobalt from the DRC Managing E-Waste



Focusing on the “G”
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“You Might Not be Interested in ESG, but ESG is 
Interested in You.”

 Stakeholders will continue to demand 
corporate ESG efforts and achievements. 

 Current S&P 500 members issued 610 news 
releases referencing environmental, social 
and governance topics during the first five 
months of 2021. 

 According to Sentieo, that is double the rate 
from the same time period last year. 

 Companies, including compliance personnel, 
need to be ready to respond to this 
continuous pressure by determining a 
values-based ESG program, with accurate 
and complete disclosures, that can lead to 
competitive returns.
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The Many ESG Reporting Frameworks



Potential Legal Risks of Disclosures

36



SEC Sample Letter on Climate Change Disclosures
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Compliance Department’s Increasing ESG Role

 Compliance departments have a role by 
providing: 

• Data and metrics; 

• Insight on laws and regulations; and 

• Best practices. 

 “Some compliance executives also have 
been tapped to help manage social or 
environmental goals that go well beyond 
their role’s traditional remit, as companies 
look to put muscle behind the pledges they 
make on such issues and address legal 
risks that can be involved.”
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 Activist shareholders

 Short Sellers/Researchers

• Lordstown Motor Corporation

• Nikola Corporation and its founder

• Clover Health Investments Corporation

• Ormat Technologies Inc. 

• DraftKings

 Courts

 Whistleblowers

External Parties Can Bring About Change & Risk
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According to an August 2021 WSJ article, among other things, DWS

 Had difficulty defining and implementing an ESG strategy;

 Issued a 2020 annual report that may have painted a “rosier-than-realty picture” 
to the public on its ESG efforts;

 Referenced “ESG integration,” in its report, when possibly “only a small fraction 
of the investment platform” applies the integration; and

 Allegedly terminated the former Sustainability Chief, the day before the report’s 
issuance.

Cautionary Tale:  DWS Group
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The WSJ described how the former Sustainability Chief made an executive board 
presentation claiming: 

 There was not a clear ESG strategy; 

 The company lacked certain policies; and 

 ESG personnel were treated as “specialists” and not part of decision-making.

After the WSJ article, both the U.S. Attorney's Office for the Eastern District of 
New York and the SEC initiated an investigation of DWS. 

BaFin, a German regulator, also opened an investigation.

Cautionary Tale:  DWS Group
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What’s Next?
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DOJ SEC

44

Tougher Approach to Corporate Wrongdoing

 Last week, the DOJ announced that it 
will launch a corporate crime 
crackdown.

 John Carlin, Principal Associate 
Deputy Attorney General explained:  
“You should expect in the days, 
months, years to come an 
unprecedented focus…on corporate 
accountability.”

 The DOJ mentioned how it will reveal 
cases involving “some of the largest 
corporations” operating in the U.S.

 Although independent, SEC Chairman, 
Gary Gensler described how the DOJ’s 
approach to prosecuting corporations 
is “broadly consistent” with how to 
handle corporate offenders.

 Mr. Gensler mentioned the importance 
of corporate accountability and 
cooperation.



What Was Voluntary May Become Mandatory
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External Challenges Internal Corporate Challenges
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Waiting for Certainty Given the Current Challenges

 Lack of clarity around: 

• Voluntary standards and 
frameworks

• ESG ratings and rankings

 Rapidly changing regulatory 
landscape

 Lack of industry standards

 Pandemic’s effect

 Lack of:

• Buy-in from senior leadership or 
directors

• Quality and consistent data

• Resources

• Internal expertise

 Not knowing where to prioritize
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While Waiting For Certainty….

 Suggest that legal counsel as well 
as compliance personnel should get 
involved earlier to vet disclosures

 Begin constructing the 
interdisciplinary team that is needed  
to guide the company’s ESG journey

 Focus on material ESG risks and 
opportunities

 Map out data sources that the 
company will rely on for ESG-related 
disclosures

 Develop training and awareness 
building for the board of directors and 
executive management on ESG risks

 Start engaging or building the skills 
sets of key departments on critical 
ESG risk topics for your company

 Understand from your external 
auditors what they plan to focus on 
with regard to ESG

 Begin measuring your ESG
successes



Given what we covered in this CLE, what is your company’s biggest challenge for 
handling ESG issues?

 Budget and resources for ESG programs and disclosures

 Creating more awareness surrounding ESG risks 

 Creating an ESG interdisciplinary team 

 Creating an integrated and comprehensive ESG program

Poll Question
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Questions?


