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 Bankruptcy Venue Reform Act of 2021

• Senators Warren (D-MA) and Cornyn (R-TX)

• Bipartisan bill

• Chapter 11 filings required in home state or where the largest assets are located

 Why the call for Reform?
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BANKRUPTCY REFORM/THIRD-PARTY RELEASES



 Hearing before the Committee on the Judiciary Subcommittee on Antitrust, 
Commercial, and Administrative Law U.S. House of Representatives

Oversight of the Bankruptcy Code, Part 1: Confronting Abuses of the Chapter 11 
System

 Witnesses

• Professor Adam Levitin – Georgetown Law

• William Tong – Connecticut Attorney General (Purdue Pharma)

• Tasha Moser – Olympic Gymnast Sex Abuse Survivor (USA Gymnastics)

• Alexis Pleus – Founder Truth Pharma (Purdue Pharma)

• Douglas Baird – Professor – Chicago Law School

• David Skeel – Professor – Penn Law School
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 Levitin Testimony

• Judge Picking

• 2020 – 57% of large, public company Chapter 11 cases before 3 of the U.S.’s 
375 bankruptcy judges:

• Judge Robert Drain – Southern District of New York

• Judge David Jones – Southern District of Texas

• Judge Marvin Isgur – Southern District of Texas
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• Jones/Isgur – Texas Case Assignment Procedure

• Big Law anecdote

• Judge Drain – Purdue Pharma

• 91% of “mega clauses” assigned to Delaware, S.D.N.Y., S.D. Texas, Houston 
Division and E.D. Virginia, Richmond Division

• Third-Party Releases
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 Third-Party Releases – Chapter 11

• What is a Third-Party Release?

• Why Do you Care?

• Domtar – Appvion (DE)

• Claims against non-debtor entities

• Officers and directors

• Lender (Rexam)

• D&O insurance

• Foreign or domestic affiliate
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• Mass Tort Cases

• Channeling Injunctions

• Non-Tort Cases

• Legal issues regarding third-party releases
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• Purdue Pharma (PP)

• Amount of opioid claims - ? 

• PP - $10 billion settlement fund

• Sackler family - $4.275 billion

• Paid over 10 years

• Tax deduction

• $13 billion in dividends

• Opioid victims  estimated to receive $3,500 - $48,000 per claim

• September 17, 2021 – Judge Drain confirms Plan with Sackler releases

• December 16, 2021, District Court Judge Colleen McMahon S.D.N.Y. vacated 
Confirmation Order – for lack of any statutory authority

• January 27, 2022 – 2nd Circuit Court of Appeals accepted appeal of McMahon’s 
ruling
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 Texas 2-Step

• Precipitated by “mass tort claims” cases including Johnson & Johnson Baby 
Powder Claims

• Strategy – isolate talc claims in a newly formed SPE

• Texas law allows for “divisive mergers”

• Company with liabilities transforms to a Texas entity

• Divisive merger splits into 2 companies

• One company receives assets

• Other company receives tort liabilities

• “Torted” company files Chapter 11

• Texas statute provide divisive merger is not a transfer of assets – i.e. fraudulent conveyance
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TEXAS 2-STEP



 Texas 2-Step at Coyote Joe’s

• W.D.N.C. Bankruptcy Court is/was a hub of Texas 2-Step Cases

• Georgia Pacific asbestos claims

• Certain Teed asbestos claims

• DBMP case (asbestos claims)

• Judge Whitley criticized and questioned whether the Texas divisional 
merger statute insulated transfer from fraudulent conveyances
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• Johnson & Johnson

• Transforms to a Texas entity 

• Johnson & Johnson Consumer, Inc. divisive merger creates two companies

• Non-Debtor LLC – received J&J assets

• Debtor LLC – received J&J liabilities

• Changed name to LTL Management LLC

• Filed Chapter 11 W.D.N.C. Charlotte – Judge Craig Whitley

• February 4, 2022 Reuters Article (attached)

• J&J lost TRO motion to prevent publication
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• Challenges to Chapter 11

• Dismissal for bad faith filing

• Venue

• Fraudulent transfer

• Judge Whitley quote:

“the Texas 2-Step strategy is either brilliant or manifestly unfair”
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• Whitley transferred venue to D. N.J.

• Talc claimants filed Motions to Dismiss for bad faith filing

• Numerous Amicus Curiae briefs

• Dean Erwin Chemerinsky (UC Berkeley Law)

• Texas 2-Step is “Direct Attack” on the “Integrity” of the 
Bankruptcy System

• Fundamental Constitutional law issues: lack of due process, no 
trial by jury
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 Judge Drain

• September 28, 2021 – S.D.N.Y. announces “Drain’s retirement effective 
June 30, 2022

 Mahwah Bergen Retail Group, Inc. – Chapter 11 E.D. Va., Richmond 
Division

• A Judicial Smackdown
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RECENT NEWS



 Jay Alix v. McKinsey & Co., Inc., et al.

• Federal RICO and conspiracy claims

• Pay-to-play in Chapter 11 cases

• Allegations

• McKinsey filed false disclosure statements in Chapter 11 cases re 
conflicts and disinterestedness

• Lucrative consulting assignments

• Meetings with McKinsey clients and law firms in exchange for exclusive 
bankruptcy assignments

• McKinsey bribed Alex to drop claims for assignments
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CONSULTANTS IN CHAPTER 11



• McKinsey, FTI Consulting, Alvarez and Alix control the market

• February 4, 2022 – 2nd Circuit vacated District Court ruling dismissing 
Alix’s RICO and conspiracy claims

• 2nd Circuit:  

“…we hold that the pay-to-play allegations plausibly allege RICO 
proximate causation”
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 Chapter 11 Post-Script

• Primary tool for financially distressed companies

• Reorganize

• Going concern sales

• Add economic value

• Lehman Brothers
General Motors
Enron
MF Global
Chrysler
US Steel
American Airlines
Delta
The list goes on 
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• Key concepts 

• Automatic stay

• Efficient resolution key contracts

• Fast sale of assets

• Clear rules on priority of payment 

• Cram down dissenting creditors

• Fresh start

• Bankruptcy is both a substantial law and a uniquely efficient forum to 
resolve a myriad of business and legal issues.
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• Chapter 11 is a key U.S. Legal Export 

• EU countries adopting “Chapter 11”

• They hate to love us

• Lehman Brothers and due process

• Take away:  Chapter 11 cases are over day 1

• Suppliers with Material Involvement – engage early
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Thank you for your attendance.
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