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➢Attorney-Client Privilege for Corporations

➢Application to In-House Lawyers

➢Consultants and Former Employees

➢Practice Tips
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Elise Franklin

VP & General Counsel

Atlanta, Georgia

Kathryn Williams

Regional Manager

Illinois

Tom Mattingly

Branch Manager

Age: 60
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Franklin and Williams discuss 

Mattingly’s performance but 

also business operations 

Franklin instructs Williams 

to prepare a memorandum 

summarizing their meeting
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Mattingly later terminated

Mattingly files age 

discrimination lawsuit
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▪ Mattingly’s counsel        

deposes Williams

▪ Williams asked about 

conversation between 

Williams and Franklin

▪ Requests copy of Williams-

Franklin memo
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Privileged 

Report?
Privileged 

Conversation?
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• Attorney-Client 

Relationship

• Communication

• Confidential

• Legal Advice
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Written Oral
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Confidential when made

Intent to Remain Confidential
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Employee—Outside Counsel Employee—In-House Counsel
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Employee—Employee
In-House Counsel—

Outside Counsel
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Control 

Group 

Test

Subject 

Matter

Test
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Corporate employee who communicates with 

corporate attorney—

is in a position to take a substantial part in 

decision that corporation will make upon 

advice of counsel.
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▪ Communication made for purpose of 

rendering legal advice

▪ Made at direction of supervisor

▪ Request made to secure legal advice

▪ Subject matter of communication within 

scope of employee’s duties

▪ Communication kept confidential
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MICHIGAN

MICHIGAN

Subject Matter Control Group Undecided
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A corporation can 

protect material as 

privileged only upon a 

clear showing that in-

house counsel acted in 

a professional legal 

capacity.
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Legal Hat

or

Business 

Hat
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Subject Matter 
Test

Federal 
Question 

Jurisdiction

Supplemental 
State Law 

Claims

State Law 
Supplies Rule 

of Decision

Criminal Bankruptcy
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Diversity 
Jurisdiction

State 
Law

Law of 
Forum

Control 
Group

Subject 
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Most 
significant 

relationship

Control 
Group

Subject 
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ADEA in 
Federal Court

Subject 
Matter Test

Conversation 
Privileged

Memorandum 
Privileged

Supplemental 

State Law Claim?

Same result.
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State law age 
discrimination claim

Illinois Law

Control Group 

Conversation Not
Privileged

Memorandum Not
Privileged
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elise.franklin@centerview.com

Privileged & Confidential—Tom Mattingly

Elise—

As you requested, attached is my memorandum regarding Tom Mattingly.  I 

understand that this email and attached memorandum are confidential and should 

be kept confidential.  The email and attachment are subject to the attorney-client 

privilege and sent to you in your capacity as Centerview’s legal counsel.

Kathryn

Kathryn Williams

Regional Manager
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