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Sam Walton’s 
Deposition Notice
 Wal-Mart Stores, Inc. v. Street, 754 

S.W.2d 153 (Tex. 1988)
 Slip and fall accident
 Trial judge ordered deposition in 

Fort Worth, TX
 Texas Supreme Court held deposition 

could be taken in Walton’s county of 
residence  
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Sam Walton’s 
Deposition Notice
 Deposition scheduled in Bentonville, AR
 Sanctions – Struck pleadings, default 

judgment and deposition at the 
courthouse

 $39,000 verdict / $11.55 million in fines
 Sanctions upheld by the appellate court 
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Other Apex Deposition Examples
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History
 Mulvey v. Chrysler Corp., 

106 F.R.D. 364 (D.R.I. 1985)
 Lee Iacocca, 

Chrysler Chairman 
 Defect in a 1975 Dodge Van
 “[T]he courts have a duty to 

recognize his vulnerability.” 
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What Are 
Apex Depositions? 
 High-Level Executive 

Depositions
 No Unique Personal 

Knowledge
 Alternate Means of 

Discovery
 Hardship and Burden 
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Discovery Tactic 
for Plaintiffs
 Leverage and Pressure 

for Settlement 
 Harass, Inconvenience 

and Burden 
 Obtain Prejudicial Irrelevant 

Information
 Dangers of Forum and 

Judge Shopping
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Unique Personal 
Knowledge
 Distinguished From General 

Knowledge
 Statements Regarding 

Subject Matter
 Corporate Decisions and 

Structure

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking



15

Alternate Means 
of Discovery
 Interrogatories and Requests 

for Admission
 Lower-Level Employee 

Depositions
 Corporate Representative 

Depositions
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Hardship 
and Burden
 Potential for 

Business Disruption
 Likelihood of Harassment
 Number of Individuals 

Reporting
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Legal Landscape for Apex Depositions
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Presumption 
Against 
Apex Depositions
 1st, 5th, 6th, 7th, 10th and 

11th Circuits 
 Strong Citations for Holding 

Plaintiffs to Their Burden
 New Discoverable 

Information
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Higher Standards 
for Defendants 
 2nd, 3rd, 4th, 8th and 

9th Circuits 
 Varying Higher Thresholds 

for Executives to Avoid 
Depositions

 Balancing Harms/Benefits 
and Public/Private Interests

 Identification of 
Particularized Harm 
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Apex Doctrine 
in State Courts 
 Even more of a mixed bag, ranging from 

favorable standards to express rejections 
of the Apex Doctrine

 Need to understand local law, strategies 
and appellate options

 Texas – Example of strong apex witness 
protection

 Article – “Why Elon Musk was able to duck 
a deposition but Satya Nadella was not” 
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Jurisdictions Rejecting 
the Apex Doctrine
 At least seven states have refused to 

adopt an Apex Doctrine 
 Colorado panel predicted the Apex 

Doctrine “has reached its zenith and has 
begun to decline” 

 Washington Supreme Court – “We 
conclude that the apex rule is not widely 
followed; application is inconsistent and 
its acceptance is waning.” 
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Illinois Law
 No Illinois court of review has addressed 

the Apex Doctrine
 Supreme Court Rule 201(a), (c)

─ Enter protective order “as justice requires” 
─ Duplicative discovery should be avoided

 Analogous Federal Rules and Decisions
─ N.D. Ill. and Seventh Circuit Apex Doctrine 

decisions 
─ Annoyance, embarrassment, oppression 

or undue burden
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Illinois Law
 Rule 304(b)(5) – “Friendly Contempt”
 Motion for Supreme Court Supervisory 

Order
 Supreme Court Rule 237 – Appearance 

of “Party” at Trial

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking
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Protecting Your 
Executives
 Thorough understanding of 

applicable jurisdiction
 Identify and provide 

alternative means of 
discovery

 Well prepared corporate 
representative witnesses

 Understand appellate 
options and leverage points 
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The World of Messaging and Electronically 
Stored Information Continues to Evolve —
Here’s What You Need to Know About Those 
Slack and Teams Messages!

January 24, 2024 
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By the end of this session, you should know
what ephemeral messages are and why
your company may need to preserve them.

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking

Ephemeral Messages – What Even Are They? 1

How the 2015 Amendments to the FRCP Changed Everything2

In re Google Play Store Antitrust Decision3

The Aftermath of In re Google Play Store Antitrust Decision4
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What do we mean when we talk about
ephemeral messages?
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Ephemeral messaging refers to secure 
written communications between one or more parties 

that are generally considered 
dynamic, nonstatic and lasting a very short time.

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking



32C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking
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No Archiving
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GTM0
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Why should you care about ephemeral
messages?
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Ephemeral messages are electronically
stored information that is discoverable.

A party may request any electronically stored
information (‘ESI’) . . . stored in any medium from
which information can be obtained either directly or
indirectly, or if necessary, after translation by the
responding party into a reasonably usable form.
Fed. R. Civ. P. 34(a)(1)(A).
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The 2006 Amendments to the Federal Rules of Civil Procedure failed 
to provide guidance on how to deal with ESI that had been lost or 
destroyed.

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking

Nine years of inconsistent rulings on lost ESI

2006 2015

Amendments to FRCP 
to address failures to 

disclose ESI.

Amendments to FRCP 
to address 2006 

shortcomings re ESI.
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Amended Rule 37(e) provides for the imposition of sanctions for lost 
or destroyed ESI.
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No cases involving the duty to preserve ephemeral messages during 
a litigation hold were brought before the courts following the 2015 
amendments. 

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking

Ability to Retain the 
Ephemeral Messages

Substance of 
Messages Occurring

The Relevancy and 
Costs of Preserving 

the Messages
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In March 2023, the Northern District of
California issued an order regarding the
preservation of Google Chats.
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In re Google Play Store Antitrust
Litigation involved the failure to
preserve ephemeral chats during a
litigation hold.
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The Court specifically took note of the differences in Google’s
preservation policies for its ephemeral messages and email.

 History Off – Retained 
for 24 hours. 

 History On – Retained 
for 18 months.

Google Group Chat 
Preservation Policy

 No Litgation Hold -
Automatically Retained 
for 18 months. 

 Litigation Hold–
Retained indefinitely. 

Google Email (Gmail) 
Preservation Policy

 History Off – Retained 
for 24 hours. 

 History On – Retained 
for 30 days.

Google One-On-One 
Chats Preservation Policy
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Ethan Google

Are we talking about RSA, I have turned on history as 
per policy.

Hi Ethan, can you let me know what the policy you’re referring to?

I’d prefer to have history off.

9:21am

E

Legal/comp can confirm but anything convo regarding RSA I 
have to have history on

9:22am

I talk about RSA related things all day and I don’t have history on 
for all my chats 

9:23am

We cannot delete it. I am also on multiple legal hold
9:24am

Ok maybe I take you off this convo 

As am I……

9:25am

Sry why do you prefer to have history off? I think we 
should have record of our convo so there are no 
miscomm/understanding no?

9:26am
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Ethan Google

I can ping Marie and Michael separately.  Included you for visibility

Yes I do prefer history off.

9:26am

E

Pls keep BD team (me) included on any convo regarding 
Nothing RSA planning.

I can send an official email to confirm regarding history but 
that was the training I had received.

9:28am

Of course I’ll keep you included.  But sounds like we have to keep 
history on in this convo specifically.  But not in our 1:1 chats about 
RSAs or my 1:1 chats with Marie/Michael about RSAs

So that’s why I’d prefer to move away from this group chat.

It’s just causing more touchpoints on my end but I respect you 
following your training.

9:29am

Ty  if you feel uncomfortable with history being on 
here.  I understand. 

But even if history is off here, these are all saved on 
servers anyways.

9:30am
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The court analyzed the facts that previous courts had found relevant 
to the preservation of non-ephemeral messages.
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Ability to Retain the 
Ephemeral Messages

Substance of 
Messages Occurring

The Relevancy and 
Costs of Preserving 

the Messages
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The Court found Google had the ability to retain the Google chats.
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Ability to Retain the 
Ephemeral Messages

Substance of 
Messages Occurring

The Relevancy and 
Costs of Preserving 

the Messages
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The Court found substantive business communications were
occurring over Google Chats.
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Ability to Retain the 
Ephemeral Messages

Substance of 
Messages Occurring

The Relevancy and 
Costs of Preserving 

the Messages
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The court found the lost ESI was likely relevant and Google had not
shown what the costs associated with preserving the chats were.

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking

Ability to Retain the 
Ephemeral Messages

Substance of 
Messages Occurring

The Relevancy and 
Costs of Preserving 

the Messages
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The court ultimately held Google failed to preserve ESI and should
be subject to sanctions.
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What should you do given the In re Google
Play Store Antitrust decision?
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Ephemeral Messages – What Even Are They? 1

How the 2015 Amendments to the FRCP Changed Everything2

In re Google Play Store Antitrust Decision3

The Aftermath of In re Google Play Store Antitrust Decision4
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The In re Google decision should prompt a review and analysis of
relevant ephemeral messaging and litigation hold policies.

C-Suite Depositions, Slack/Teams Messaging in Litigation and AI in Design Thinking

Determine if any 
ephemeral 

messaging policy and 
training has been 

implemented.

Analyze whether 
litigation hold(s) 

address the retention 
of ephemeral 
messages.

Calculate the 
potential costs of 
preservation of 

ephemeral messages.
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 Introductions
 Big Data
 Artificial Intelligence
 Generative AI
 Generative AI as Museum Curator
 Risks and New World
 Workshop
 Questions and Discussion



Introducing the Faegre Drinker Design Lab

 Official Partner: Faegre Drinker is an official Legal 
Design Lab partner with Stanford University’s Legal 
Design Lab. 

 Design Thinking and Visual Advocacy: We help 
clients succeed through design thinking and visual 
advocacy. 

 Design Sprints and Training: We run design sprints for 
internal and external clients to help solve complex legal 
issues and create visual advocacy events, seminars, 
and courses to help lawyers communicate more 
effectively in all aspects of their profession.
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IN 2012
 Facebook IPO
 Superstorm Sandy
 Space Shuttle Endeavor has its Final Flight
 Somebody That I Used To Know is Most Streamed song on Spotify



DATA IN 2012
 Twitter “needed just 20 terabytes to back up every tweet that’s ever 

existed… that’s about twice the estimated size of the print collection 
of the Library of Congress.”

 “A TB, or terabyte, is about 1.05 million MB. All the data in the 
American Library of Congress amounts to 15 TB.” 

 “Every Six Hours, the NSA Gathers as Much Data as Is Stored in the 
Entire Library of Congress.”

 “There are 25 Petabytes (10^15) created every day and thrown into 
the internet.  This is 70 times larger than the Library of Congress.” 

The Library of Congress Becomes a Unit of Measure

https://blogs.loc.gov/thesignal/2012/03/how-many-libraries-of-congress-does-it-take/



What do we do with all of that data?





The Evolution 
of Curation 

and Artificial 
Intelligence

1873

1943

1956

1986

1990

1990

The Dewey Decimal 
System is Developed 
at Amherst College 

Library



The Evolution 
of Curation 

and Artificial 
Intelligence

1873

1943

1956

1986

1990

1990

1996

Alan Turing invents 
the “Turing test”

The Turing test set the bar for an intelligent 
machine: a computer that could fool someone 

into thinking they were talking to a real person



The Evolution 
of Curation 

and Artificial 
Intelligence

1873

1943

1956

1986

1990

1990

1996

1997

Artificial Intelligence
“Artificial Intelligence” is first coined by John 
McCarthy – Top-Down Rules Based Approach



The Evolution 
of Curation 

and Artificial 
Intelligence

1873

1943

1956

1986

1990

1990

1996

1997

2002

Johnny No. 5 
debuts in 

Short Circuit



The Evolution 
of Curation 

and Artificial 
Intelligence

1873

1943

1956

1986

1990

1990

1996

1997

2002

2011

Three McGill 
University Students 

Build Archie, the first 
Search Engine



The Evolution 
of Curation 

and Artificial 
Intelligence

1943

1956

1986

1990

1990

1996

1997

2002

2011

“Bottom Up”
Rodney Brooks spearheads the “bottom up” 
approach with the goal of developing neural 

networks that simulated brains cells and learned 
new behaviors



The Evolution 
of Curation 

and Artificial 
Intelligence

1956

1986

1990

1990
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2011

Ask Jeeves is Founded



The Evolution 
of Curation 

and Artificial 
Intelligence

1986

1990

1990

1996

1997

2002

2011

IBM Deep Blue

IBM develops Deep Blue and faces chess 
champion Garry Kasparov



The Evolution 
of Curation 

and Artificial 
Intelligence

1990

1990

1996

1997

2002

2011

iRobot

Roomba developed by iRobot, an autonomous 
robot



The Evolution 
of Curation 

and Artificial 
Intelligence

1990

1996

1997

2002

2011

IBM Watson

IBM develops Watson that took on and won 
Jeopardy



Artificial Intelligence
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MACHINE LEARNING DEEP LEARNING GENERATIVE AI



Artificial Intelligence

MACHINE LEARNING DEEP LEARNING GENERATIVE AI

Machine Learning
 Not your parent’s computer that required 

printing

 Machine Learning is a system that trains a 
model from input data

 The trained model can make useful 
predictions for new data based on original 
model

 With machine learning, you can do Speech 
Recognition and Visual Recognition



Artificial Intelligence

MACHINE LEARNING DEEP LEARNING GENERATIVE AI

Deep Learning
 Deep Learning is Brain Like

 Uses neural networks (just like 
the human brain) to process 
more information and process 
more complex data patterns

 Deep Learning also able to 
make predictions



Artificial Intelligence

MACHINE LEARNING DEEP LEARNING GENERATIVE AI

Generative AI
 A subset of deep learning, generative AI can 

process structured and unstructured data

 Uses neural networks

 Creates new content based on what it has 
learned from its model or existing content – in 
other words – how it is trained

 This training develops a model

 When given a prompt, generative AI uses the 
model developed through training to create 
content



Visual Recognition 



2015

2018

2019

2020

2021

OpenAI is 
Founded



2015

2018

2019

2020

2021

2023

GPT-1
• 117 Million Parameters
• Used books in training 

module
• Goal to learn next work in 

a sentence



2015

2018

2019

2020

2021

2023

GPT-2
• 1.5 Billion Parameters
• Coherent text
• Studied model and 

mitigated risks



2018

2019

2020

2021

2023

2015

GPT-3
• 175 Billion Parameters
• Model not released
• Drafts emails
• Creates Poetry



2019

2020

2021

2023

2018

GPT-3
• API Released



2020

2021

2023

2019

GPT-4 
Released



MODEL TRAINING PROMPT ENGINEERING

 Models are trained on publicly 
available information

 Books, internet, journals, 
opensource data

 Model is external

 Next word prediction

 Hallucinations

 Large language models

 Images

 Video

 Streetlights, Cats, Jibberish

 Fine tuning?

 Guard rails and bumpers?

 Creative and thoughtful 
prompts can change the content 
the model creates



Understand Models1

https://www.washingtonpost.com/technology/interactive/2023/ai-chatbot-learning/

 Google’s C4 Data Set (Note – OpenAI does not disclose its 
datasets)
 15 Million Websites

 Jounralism
 Entertainment
 Software Development
 Medicine

 Dumpster websites
 Private Voter Registrant Databases
 Western Skew
 Good News (NY Times, WSJ, Wash Post); also bad (RT)



Understand Models1

https://www.washingtonpost.com/technology/interactive/2023/ai-chatbot-learning/

 Limited Legal Data Set
 Patent heavy
 Case Law
 UK Parliament

 Opportunity for Fine Tuning
 WestAI
 Disco
 Lexis



Understand Training

 Hallucinations – Words or phrases that are 
generated by the model that are often 
nonsensical or grammatically incorrect
 Risk of incorrect or misleading information
 Risk of Incoherent information

 Causes
 Bad Data
 Noisy Data
 Lack of Data
 Model Lacks Enough Context
 Model Lacks Enough Constraint

2



Understand Prompts3
 Become a Prompt Generator

 By tailoring your request for the model, the content 
created can change

 Good and creative prompting is important
 Follow a framework for better content creation



Understand Prompts3

CREATE: Create Persona

CLARIFY: Clarify Your Goal

CLEAN: Clean Your Request

CRAFT: Craft Your Question



Understand Risks
today is for fun, but understand risks

1. Refusing to Engage: AI will not replace 
lawyers but lawyers who refuse to engage will 
be left behind.

2. Confidentiality and Ethics: Data is shared; our 
data is generally confidential or licensed.

3. Understand Bias: False or misleading 
information can be generated if model 
insufficiently or incorrectly trained.

4. Security. Everything is moving fast and 
evolving technology or platforms may have 
vulnerabilities.





CHAT GPT and Bard in Practice



summarize







Understand Prompts3

CREATE: Create Persona

CLARIFY: Clarify Your Goal

CLEAN: Clean Your Request

CRAFT: Craft Your Question



CREATE: Create Persona

CLARIFY: Clarify Your Goal

CLEAN: Clean Your Request

CRAFT: Craft Your Question
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plan



Legal Themed Centerpieces

Baby Libations – “Mom-Osa” 
“Baby on Board Punch”

Baby Legal Quiz

Bookish Baby Shower Favors

Case File Invitations
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The Future for Lawyers is Bright

documents management / 
workflow eDiscovery legal research knowledge management

• Learning from emails 
and redlines

• Creating forms
• Better search

• Better trial preparation
• Data visualization
• Text and sentiment 

analysis

• Confirm results
• With refining, better 

place to start over 
google

• Match training with 
skills

• New training for 
prompt generators



The Future for Lawyers is Bright
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