
NOTE: This is a SAMPLE agreement.  Due to the differences in how different companies operate and changing legal requirements, this document will require customization for appropriate use.  

The document is NOT intended as legal advice.
Mutual Confidential Disclosure Agreement

This Agreement, effective 


(Effective Date), is by and between _______________, a ________ corporation, and _________________________, a ___________ corporation.

WHEREAS, the parties are interested in providing and/or receiving certain confidential and proprietary information from each other to evaluate a potential business arrangement (hereinafter “Business Purpose”), and each party acknowledges that it may learn of the other’s confidential and proprietary information by disclosure, directly or indirectly, to each other; 

WHEREAS, conditional to the mutual release of each party’s respective Confidential Information to the other party for the Business Purpose, the parties each agree to treat all confidential and proprietary information as confidential so as to protect and preserve each party’s rights in such information, and not to use such information other than in accordance with this Agreement and for any purpose other than the Business Purpose; 

Therefore, in consideration of the mutual covenants contained herein, the parties agree as follows:

1.  Definitions.  The following definitions apply for purposes of this Agreement:




1.1
“Confidential Information” shall mean all trade secrets or confidential or proprietary information, of or in the possession of either party (including all affiliates), whether disclosed to the other party in writing, orally, electronically or visually, in any format relative to the Business Purpose and in connection with this Agreement.  Confidential Information may include, but is not limited to, any and all accounting and financial information and know-how, information regarding patents, products, services, patients (to the extent permitted by law), collections, pricing strategies, methods (including business methods), production volumes, sales, costs, suppliers, internal operating procedures, cost estimations, processes, marketing, inventions, finances and other information, whether disclosed orally or in the form of documents, drawings, schematics, layouts, samples, software, prototypes, information stored in electronic medium, or other form, data, and any and all intellectual property.  All such information shall be treated as confidential and subject to the restrictions set forth in this Agreement whether or not such information is marked as “Confidential.”

1.2
“Disclosing Party” shall mean the party that provides Confidential Information to the other party.

1.3
“Recipient Party” shall mean the party that receives Confidential Information from the Disclosing Party.

2.
Disclosure of Confidential Information.  

2.1
The Recipient Party shall hold in strict confidence, and shall not disclose to any person or entity, other than those described in this Agreement, any Confidential Information owned or provided by the Disclosing Party to the Recipient Party.

2.2
The Recipient Party shall use such Confidential Information only for the Business Purpose for which it was disclosed, and shall not use or exploit such Confidential Information for its own benefit or the benefit of another without the prior written consent of the Disclosing Party. The Recipient Party shall disclose Confidential Information received by it under this Agreement to only those of its employees, agents, consultants and others acting on its behalf who both (i) have a need to know such Confidential Information in the course of the performance of their duties acting on behalf of the Recipient Party (collectively, "Representatives"), and (ii) agree to be bound by and act in accordance with the terms and conditions of this Agreement to the same extent as though they were parties to this Agreement. 
2.3
The Recipient Party shall be responsible for the acts and omissions of all of its Representatives and shall provide a copy of this Agreement to all Representatives to whom Confidential Information is disclosed and ensure that the obligation of confidentiality set forth herein is agreed to by such Representatives prior to providing Confidential Information to such Representatives. Any disclosure of Confidential Information to any party who is not a Representative as that term is defined herein shall not be made without the prior written approval of the Disclosing Party. 
3.
Exceptions. Confidential Information shall not include the following:

3.1
Information already in a party’s possession prior to the execution of this Agreement which possession is documented by the Recipient Party (unless such information has been clearly labeled or defined as Confidential Information) or available to the public or became available to the public through no fault of the Recipient Party;

3.2
Information that a party legitimately receives from a third party who has a legal right to such information; 

3.3 Information in the public domain; 
3.4 Information that is independently developed by Recipient Party without access to the Disclosing Party’s Confidential Information; 
3.5
Information that Recipient Party discloses pursuant to judicial, regulatory or statutory mandate, provided that Recipient Party promptly notifies Disclosing Party of such disclosure prior to release of Confidential Information to afford Disclosing Party adequate opportunity, to the extent legally permissible, to review and if Disclosing Party deems appropriate, to contest such disclosure.

4.
Ownership of Confidential Information. The Recipient Party agrees that the Disclosing Party is and shall remain the exclusive owner of Confidential Information disclosed to the Recipient Party and all patent, copyright, trade secret, trademark and other intellectual property rights therein.  

5.
Return of Documents.  Upon completion of the Business Purpose, termination of this Agreement or earlier request of Disclosing Party, the Recipient Party shall return to the Disclosing Party or immediately destroy, all documents and other tangible manifestations in whatever form of Confidential Information received by the Recipient Party pursuant to this Agreement (and all copies and reproductions thereof), provided, however, that the Recipient Party may retain one copy in a secure location solely for the purpose of determining compliance with this Agreement and applicable law.

6. Intellectual Property Rights and Licenses. It is understood that no intellectual property rights or license is hereby granted to the Recipient Party by this Agreement and the disclosure of Confidential Information shall not result in any obligation to grant the Recipient Party any rights in or to the subject matters of the Confidential Information.

7. Use of the Disclosing Party Name.  The parties acknowledge and agree that they shall not use each other’s name, logo or trademarks, or any derivation thereof, in any manner whatsoever, or disclose the existence of this Agreement or the status of any discussions or negotiations with respect to the Business Purpose without the prior written consent of such other party, which consent may be given electronically.
8. No Contract or Claim.  The parties acknowledge and agree that this Agreement will not be construed in any manner to be an obligation to enter into a contract or to result in any claim whatsoever by either party against the other party for reimbursement of cost for any effort expended.

9. Relationship of the Parties. For purposes of this Agreement the relationship of the parties will be that of independent contractors, and nothing contained herein will be deemed to create any relationship of agency, joint venture or partnership.  Neither party hereto will have any power to commit, contract for or otherwise obligate the other to any third person.
10. Term.  This Agreement will be effective as of the Effective Date and will expire one (1) year after the Effective Date, unless earlier terminated upon written notice by one party to the other.  Early termination upon written notice will be effective thirty (30) days after receipt of said notice.  The obligations of confidentiality shall survive for a period of five (5) years from the expiration or termination of this Agreement.
11. Miscellaneous.



11.1
This Agreement supersedes all prior agreements, written or oral, between the parties relating to the subject matter of this Agreement.  



11.2
This Agreement may not be modified, altered or discharged, in whole or in part, except by an agreement in writing signed by the each of the parties hereto.



11.3
This Agreement will be binding upon and inure to the benefit of the parties hereto and their respective heirs, successors and assigns.



11.4
This Agreement shall be construed and interpreted in accordance with the laws of the State of ______________, without giving effect to conflict of laws provisions.



11.5
The provisions of this Agreement are necessary for the protection of the business and goodwill of the Disclosing Party and are considered by the parties to be reasonable for such purpose. The Recipient Party agrees that any breach of the Agreement may cause the Disclosing Party substantial and irreparable damages and, therefore, in the event of any such breach, the Disclosing Party shall have the right to seek specific performance and other injunctive and equitable relief.


IN WITNESS WHEREOF, the parties have executed this Agreement on the dates set below their names.
	
	

	By:







Name:







Title:







Date:  






	By:







Name:







Title:  







Date: :  
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