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PREFACE

present the third edition of Global Legal Insights — International
Arbitration. The book contains 33 country chapters, and is
designed to provide general counsel, government agencies and private
practice lawyers with a comprehensive insight into the realities of
international arbitration by jurisdiction, highlighting market trends
and legal developments as well as practical, policy and strategic issues.

Following the success of the second edition, we are pleased to

In producing Global Legal Insights — International Arbitration, the
publishers have collected the views and opinions of a group of leading
practitioners from around the world in a unique volume. The authors
were asked to offer personal views on the most important recent
developments in their own jurisdictions, with a free rein to decide the
focus of their own chapter. A key benefit of comparative analyses
is the possibility that developments in one jurisdiction may inform
understanding in another. | hope that this book will prove insightful
and stimulating reading.

Joe Tirado
Garrigues UK LLP



Angola

Nuno Albuquerque, Concei¢do Manita & Luisa Castro Ferreira
N-Advogados & CM Advogados

Introduction

With one of the fastest-growing economies in the world, Angola is positioned to become an
active member of the global economic community. With its privileged geographic location
on the coast of the Atlantic Ocean, its abundant natural and human resources and its economic
development policies centred on private investment, Angola is perfectly placed to provide
interested investors with financial incentives that increase potential for return on capital.

Angola has been undertaking, in the past few years, deep legal reforms aiming at modernising
its legal system in order to foster investment projects in the country.

Given the process of political and economic opening-up of Angola, it is becoming necessary
to confer more security, certainty and juridical predictability in regard to the resolution of
eventual conflicts arising from internal and external relations.

In line with the economic growth and an increase in the number of international transactions
and foreign direct investments involving Angola and/or Angolan parties, there is growing
practice of international arbitration in Angola. Nevertheless there are only a small number
of domestic arbitration cases. However, due to the reforms of the last few years, there is
an increasing tendency to use arbitration for domestic cases with a foreign element (i.e.,
where a party has foreign shareholders). Furthermore, there are an increasing number of
arbitrations relating to Angolan parties where recognition and enforcement in Angola are
important issues to consider. Moreover, an increasing number of investment arbitration
cases relating to Angola or Angolan parties can be seen.

Arbitration in Angola is currently regulated by Law no. 16/03 of 25 July 2003, entitled the
“Voluntary Arbitration Law” (VAL). The VAL was substantially inspired by the Portuguese
arbitration law from 1986. Although it cannot be said that this law strictly follows the
UNCITRAL Model Law, it includes many solutions that are common to the ones found in
that Model Law. In contrast to the Model Law, the VAL contains no provision on definitions,
does not provide for rules on interpretation, adopts the disposable rights criterion in regard
to arbitrability, does not address the issue of preliminary decisions, does not distinguish
between different types of awards, and permits appeal on the merits in domestic arbitrations,
unless the parties have agreed otherwise.

Also regarding this matter, Decree no. 4/06, of 27 February 2006, has the purpose of
promoting institutional arbitration in Angola and deals with licensing procedures for the
incorporation of arbitration centres. The Ministry of Justice is the entity empowered to
authorise the incorporation of arbitration centres in Angola.

To date, the Ministry of Justice has authorised the creation of five arbitration centres:
Harmonia — Integrated Center for Studies and Conflict Resolution; Arbitral Juris; CAAL —
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Angolan Center of Arbitration of Conflicts; Center of Mediation and Arbitration of Angola,
CEFA’s Arbitration Center; and CREL — Extrajudicial Resolution of Conflicts Center.

Arbitration is also foreseen in other legislation, such as the Private Investment Law (Law
no. 14/15, of 11 August 2015), the Mobile Values Law (Law no. 22/15, of 31 August
2015), the Petroleum Activities Law (Law no. 10/04, of 12 November 2004) and the Public
Procurement Law (Law no. 20/10, of 7 September 2010).

However, the vast majority of arbitration cases conducted in Angola are ad hoc.

The Angolan state and companies in the public sector accept, without any complaints, the
resolution of disputes with foreign investors by way of arbitration.

In 2016 another major step was taken in Angola regarding international arbitration, as
Angola signed the New York Convention on the Recognition of Foreign Arbitral Awards.

Arbitration agreement

According to article 1 of the VAL, the parties may opt to use arbitration for disputes
regarding disposable rights (those which the parties may construct and extinguish by act
of will and those which parties can renounce). Only the disputes reserved by law to the
State Courts or to some other type of proceedings cannot be submitted to arbitration. So, all
commercial disputes are capable of being subject to arbitration.

In order to resort to arbitration, the parties must establish, while celebrating a contract, an
arbitration clause (in a contract or in the form of a separate agreement for future disputes
arising from a defined legal relationship) or an arbitration agreement (signed by the parties
to resolve an immediate dispute), which states that any dispute must be resolved using
arbitration, instead of seeking judicial courts.

The arbitration agreement must, in order to be valid and effective, comply with several
requirements. In fact, the arbitration agreement must be in written form (article 3 of the
VAL) and will be void if:

* itis not made in writing;
* it goes against the provisions stated in article 1 of the Law; or
» the object of the arbitration is not specified and there is no other way to specify it.

The VAL does not include specific rules on the issues of modification and revocation of the
arbitration agreement. It only addresses the expiry of the arbitration agreement. Thus, the
Arbitration Agreement and the Arbitration Clause expire when:

» any of the arbitrators dies, is excused, becomes disabled for the exercise of the
arbitration and is not replaced,

* a majority cannot be reached in the deliberations (in cases where the arbitration is
collective; and

» the award is not rendered by the established deadlines.

However, according to section 4 of article 2 of the Law, the arbitral clause or convention is
not void when the contract where it is inserted is void, if the will of the parties is to have an
arbitral clause or convention.

Regarding the competence of the arbitral tribunal, article 31 says that the arbitral tribunal
may decide on its own jurisdiction. This decision can only be syndicated in impugnation or
opposition to the execution of the Arbitral Award.

This means that the award of the arbitral tribunal by which it rules on its own jurisdiction,
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including any objections with respect to the existence or validity of the arbitration agreement,
can only be appreciated by the judicial court after the arbitral tribunal has rendered the award.

This legal provision gives a letter of law to the fundamental principle of arbitration, the
principle of competence-competence: that the arbitral tribunal has full competence to resolve
all questions raised in the arbitral proceedings relating to it, whether of a substantive nature
relating to the merits of the case or of a procedural nature. The principle of competence-
jurisdiction enshrines the autonomy of the arbitral tribunal in relation to the jurisdiction of
the state courts.

Arbitration procedure

In line with the Model Law, the parties are free to agree on the procedural rules (directly or
by reference to an institution). In the absence of such an agreement, the tribunal will have
the power to determine the rules (article 16). The same applies to the place of arbitration
(article 17).

The arbitration proceedings begin on the date that the request for submission of that dispute
to arbitration is received by the Respondent in dispute — if nothing otherwise is stipulated
by Agreement of the parties. This request for submission of the dispute to arbitration is
generally termed as “notice to arbitration”. The notification can be made by any means, as
long as it is possible to prove its receipt by the other party.

The notification must contain:

* identification of the parties;

* indication that they wish to submit the conflict to arbitration;

* indication of the Arbitration Agreement; and

* subject of the conflict, if that isn’t already stated in the Arbitration Agreement.

Also, if the parties are to nominate the arbitrators, the notifying party must indicate the
arbitrator chosen by them, as well as an invitation to the other party to also indicate their
arbitrator. If the arbitration procedure is to be commanded by one arbitrator, the notifying
party must suggest an arbitrator, and invite the other party to accept that suggestion. If,
however, that nomination is to be made by a third party, the notifying party must also notify
that third party to appoint and communicate the appointment of the arbitrator to both parties.

According to article 16 of the Law, the parties are free to agree about the rules of the
process. However, if those rules aren’t defined until the acceptance of the first arbitrator,
the arbitrators must define the rules of the arbitration.

The seat of the arbitration is also determined by agreement of the parties in the Arbitration
Agreement or later. If the parties do not agree on the seat of arbitration until the acceptance
of the first arbitrator, the seat of arbitration must be chosen by the arbitrators.

The arbitration procedure must respect the principle of equal treatment of the parties; in
all phases of the procedure the right to response must be granted; and both parties must be
heard, orally or by writing, before the rendering of the award. These are the fundamental
principles that must be respected in any procedure, breach of which may lead to the setting-
aside of the award.

Also, the parties must be represented by a constituted lawyer — meaning one that is allowed
to practise in Angola (i.e. an Angolan lawyer).

In national arbitration, according to article 24, the arbitral court must decide in accordance
with the national law, unless the parties establish that the conflict is to be resolved by
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referring to equity. However, if the parties agree in the decision by the rules of equity, they
automatically renounce the ability to appeal the award.

In international arbitration, the parties are free to designate the applicable law, and may do
so by reference to a specific national law or state legal system. If the parties do not agree
in this matter, the arbitral court must decide what substantive law to apply, resorting to the
conflict rule which it considers applicable to the dispute.

Regarding the production of proof, in arbitration all means of proof allowed by law are
accepted. There is no specific rule in Portuguese law establishing limits to the permissible
scope of disclosure or discovery. If the proof depends on a third party and that third party
refuses to collaborate, the parties or the Arbitral Court can request the Judicial Court to
carry out the procedure so that proof is produced.

The procedure ends with the deposit of the award or after the award becomes definitive, if
a withdrawal happens. The withdrawal is free at any time of the procedure.

If the arbitral award is not rendered within the applicable time limit or if for some reason
the tribunal becomes incomplete and a new arbitrator is not appointed, the proceedings
will not be dismissed, but the arbitral agreement itself will be deemed to have lost its
validity (for that specific dispute) (article 5).

The law allows the parties to agree the time limit to render the award, but if nothing is said
until the acceptance of the first arbitrator, the said time limit will be six months and will
only be extended by agreement of the parties (article 25). Instead of agreeing on a specific
limit, the parties may refer the dispute to institutional arbitration (providing that the rules
of the institution contemplate the extension of the time limit to render the award).

After all the diligences on the process are made, the collective of arbitrators must decide
and render an award, which is to be notified to the parties and deposited in the secretariat
of the Provincial Court of the place of arbitration.

Arbitrators

The arbitral tribunal may be composed of a single arbitrator or several, but there must
always be an odd number of arbitrators (article 6/1).

Appointment

The arbitrators are appointed by the parties in the Arbitration Agreement or in posterior
writing. However, the VAL establishes supplementary criteria to be used in cases where
the parties have not established the means of designating a single or several arbitrators.
Indeed, if the parties do not agree on the designation of the arbitrators, or on the way they
are to appoint the arbitrators, each of the parties appoints one arbitrator, and the arbitrators

appoint the third arbitrator, which completes the composition of the arbitral court (article
8/1).

The LVA is silent as to the means of constituting the arbitral tribunal in the case of multiple
parties.

Requirements of the arbitrators

The arbitrators can be singular persons who are in the full enjoyment and exercise of their
civil capacity (article 9/3). Arbitrators must be independent and impartial.

The arbitrators are free to accept the designation but, once accepted, excuse of functions
is only admissible if it is justified by supervening cause that makes it impossible for the
arbitrator to exercise their functions.
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Any person invited to exercise the functions of an arbitrator has to reveal immediately
all circumstances that may cause doubts about their impartiality and independence. If
any circumstance causes a founded doubt of the impartiality and independence of the
arbitrator, they may be refused the right to arbitrate. However, the party that appoints the
arbitrator can only refuse the designation if the motive is subsequent to the appointment.

In case of failure to appoint one arbitrator, and unless the parties have agreed on another
appointing authority, the missing arbitrator will be nominated by the president of the local
State Court (article 14).

Replacement
An arbitrator can be replaced in cases of death, refusal, permanent disability for the
performance of his duties, or if the appointment becomes void.

The refusal motives are very similar to the ones established by the UNCITRAL Law. They
are contemplated in article 10 of the VAL.

The LVA addresses the matter of challenging the arbitrator when there is reasonable doubt
about his or her impartiality or independence, or when he or she manifestly does not
possess the qualifications that were previously agreed upon by the parties (article 10/2).

If the arbitrators do not step down, the decision on this is made by the Tribunal, with
appeal to the State Courts (article 10).

Interim relief

Interim relief may be granted in arbitration, unless otherwise stated by the parties. Any of
the parties may require that the court orders interim measures, related to the object of the
conflict, namely the provision of guarantees that it considers necessary. The interim relief
is stated in article 22 of the Law, which is inspired by article 17 of the UNCITRAL Model
Law. However, it does not specify what kind of measures are admitted.

This does not, however, prevent the parties requesting from the Judicial Court, in terms
of the Civil Procedure rules, any procedure they deem necessary to prevent or protect the
injury of rights.

It is essential that the petitioner alleges and proves two requirements: the periculum in
mora and the fumus bonus iuris.

Arbitration award

The law contains a number of provisions regarding the award and its preparation (articles
24 to 33).

Unless the parties agree otherwise, under article 25 of the Law, the Arbitration Award must
be rendered in the timeline of six months after the acceptance of the last arbitrator. Any
extension to that timeline must be agreed by the parties and cannot be decided unilaterally
by the arbitrators. There is also the possibility for the parties to agree that, if any instruction
measure is necessary, the timeline is suspended during that period of time for which the
instruction is in course. The decision must be rendered with the presence of all of the
arbitrators, by simple majority, except if the parties have stipulated a larger majority. The
parties can also establish that, if the arbitrators cannot reach an agreement, the decision can
be made by the president of the court.

Under article 27 of the Law, the Arbitration Award must be made in writing and contain
the following information:
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* identification of the parties;

» reference to the Arbitration Agreement;

» the object of the conflict;

» the seat of arbitration, the location and date on which the award was rendered;
» the decision and justification for the decision;

*  signature of the arbitrators; and

* indication of the expenses associated with the process and their distribution between
the parties.

However, the statement of a decision given in accordance with the rules of equity is
sufficient, with a statement of the facts that are considered proved.

If any arbitrator disagrees with the decision, the reasons for the disagreement must also be
stated in the decision.

Also, under article 23 of the Law, the fees and costs of the process and their division between
the parties must be agreed by the parties, unless this decision results from regulations of
arbitration chosen under article 16 of the Law.

The decision is to be notified to the parties, who can ask for the correction of material errors,
obscurities or clarification of doubts, within 10 days. The court has 30 days to respond to
such requests.

Throughout the process, the parties can also reach an agreement bearing the subject of the
conflict. Under article 28 of the Law, the agreement must be submitted to the court for
homologation.

The withdrawal is also admitted, as long as the other party agrees with it, according to
section 4 of article 20. The withdrawal must also be homologated by the court.

Challenge of the arbitration award

For domestic arbitrations, the Arbitration Award can be challenged in two ways:

* annulment of the award; or

» appeal of the award.

Appeal can be waived by the parties, but not their right to request the award to be set aside.
The annulment of the award can happen in the following cases:

*  when the conflict is not sought to be solved through arbitration;

*  when the award is rendered by an incompetent court;

»  when the arbitral agreement has expired;

*  when the arbitral court has been irregularly constituted,

*  when the decision doesn’t contain the justification;

»  when the decision has violated the principles of equality of response and that fact has
influenced the resolution of the conflict;

*  when the court has decided on questions that were not to be decided or when it did not
decide on questions that it should decide; or

* when the arbitral court, in cases where it decides through equity and custom, did not
comply with the public order or with the Angolan legal order.

The arguments of incompetence of the court and irregularity of the constitution of the
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court can only be invoked if, during the process, the exception of incompetence of the
court or irregularity of its constitution have been also invoked and the court declared itself
competent to resolve the conflict, or if the irregularity had influence on the final decision.
Omitting to pronounce can only be admitted if it is demonstrated that the lack of decision
on a certain question or issue was determinant to the final decision.

The annulment must be addressed to the Supreme Court and the deadline to submit the
annulment is 20 days from the date of notification of the Arbitral Award. The right to
require the annulment of the award cannot be waived.

On the other hand, the award can also be appealed in the same way that a judicial award
can be appealed.

The appeal is to be addressed to the Supreme Court and the deadline to submit the appeal is
15 days from the date of notification of the Arbitral Award.

However, there is a slight difference in the Law when it comes to international and domestic
arbitration.

When we come across international arbitration, the principle is of non-appeal (as stated
in article 44 of the Law), except when the possibility of appeal is expressly agreed by the
parties.

On the other hand, when it comes to domestic arbitration, the principle is of the
admissibility of the appeal, except if the parties expressly renounce that right (as stated in
article 36 of the Law).

Enforcement of the arbitration award

National awards

Article 33 of the Law states that the award has to be fulfilled in 30 days. If this does not
happen, the non-lacking party can coercively execute/enforce the award.

Awards rendered in Angola (i.e., awards rendered within domestic arbitrations and awards
rendered in Angola, within international arbitrations) are enforceable exactly as if they were
decisions rendered by the State Court (article 37 of the VAL).

If the deadline given by the Court to voluntarily accomplish the award is over, or if such
deadline isn’t fixed by the Court, the interested party has 30 days after the notification of the
award to enforce it before the Provincial Court, in the terms stated in the Civil Process Law.

The requirement for the enforcement must be accompanied by the arbitral award, its
rectification or clarification, and the proof of notification and deposit of the award.

The summoned party has the right to give opposition to the enforcement, with grounding on
the motives stated in articles 813 and 814 of the Civil Procedure Code:

» unenforceability of the award,

» falseness of the process or transfer or infidelity of the latter, when one or the other
influences in terms of the enforcement;

» illegality of the claimant or the defendant;
* undue accumulation of executions or unlawful coalition of claimants;

» fault or nullity of the first summons to the action, when the defendant has not intervened
in the proceedings;

*  uncertainty, illiquidity or unenforceability of the obligation;
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*  res judicata prior to the sentence that is to be enforced;

» any fact that extinguishes or modifies the obligation, provided that it is after the
close of the discussion in the declaration process, and is proved by a document. The
prescription of the right or obligation can be proven by any means; or

» any fundament that is sufficient to annul the award.

The opposition must be filed within eight days from the date the defendant is notified
of the enforcement process. The decision on the opposition to the enforcement is not
appealable.

International awards

Angola has ratified the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York 1958) via resolution no. 38/2016, which was published in the
Official Gazette of the State on 12 August 2016. The parliament’s resolution, adopted on
16 June, became effective as of 12 August 2016.

Angola made a reservation pursuant to which the Convention will only apply to the
recognition and enforcement of awards issued in the territory of another contracting state.

Among the main differences that are anticipated in relation to the old regime (in which
all foreign arbitral awards had to be subject to a process of foreign decision recognition,
before the judicial courts), we underline the future inapplicability of article 1096 of the
Angola Civil Procedure Code regarding the requirements for foreign award confirmation,
which will be replaced by articles IV and V of the New York Convention.

Investment arbitration

Investment arbitration is not specifically regulated under Angolan law. Therefore, unless
more favourable rules have been adopted in international instruments, the Voluntary
Arbitration Law applies to investment arbitration.

The New Private Investment Law of Angola prescribes, under paragraph 3 of article 46,
that conflicts and their interpretation can be resolved by arbitration. However, paragraph 4
of the same article states that that arbitration must take place in Angola, and the governing
law applicable must be Angolan Law.

This Law also has the aim to foresee the main guarantees granted to foreign investors in
the scope of public international law or established by the international jurisprudence of
the most various arbitration institutions, namely:

» the Angolan State shall ensure, irrespective of the origin of capital, fair, non-
arbitrarily discriminatory and equitable treatment of incorporated companies and
companies and the foreign investor’s assets (article 15);

+ payment of a fair compensation, prompt and effective in the case of expropriation or
requisition for weighty and justified reasons (article 16, paragraph 3);

» protection of intellectual and industrial property rights;
» protection of acquired rights over possession;

* non-interference in the management of private companies, except in cases expressly
provided for by law; and

* non-cancellation of licences without judicial or administrative proceedings.

Also, as stated above, Angola became a signatory country of the New York Convention
in 2016.
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Additionally, the Bilateral Investment Treaties provide for the authorisation or consent of the
Angolan State to arbitration in terms that allow the foreign investor immediate recourse to
international arbitration, without the need to enter into any subsequent arbitration agreement.

In these cases, the arbitral tribunal shall consist of three arbitrators, each party being
responsible for choosing an arbitrator, the third arbitrator being the arbitrator-president
chosen by agreement between the other two. In the absence of an agreement for the
choice of the third arbitrator, the latter, under the most diverse investment contracts,
shall be appointed by one of the following entities: (i) the General Secretariat of the
Paris International Chamber of Commerce (ICC); (ii) designation authority appointed by
the Secretary General of the Permanent Court of Arbitration of The Hague, under the
UNCITRAL Regulation; and (iii) the President of the Provincial Court of Luanda, at the
request of either party.

Angola has the following Bilateral Treaties with other States: the United Kingdom of
Great Britain and Northern Ireland (2000); Germany (2003); Namibia (2005); South Africa
(2005); Italy (2006); Portugal (2009); Switzerland (2009); and Russia (2009).

They all refer to the arbitration of disputes for the International Centre for the Settlement of
Investment Disputes (ICSID) and the Complementary Mechanism for the Administration
of Conciliation, Arbitration and Inquiry Procedures (CIRDI), as well as for the Arbitral
Tribunal of the International Chamber of Commerce (ICC), or even for an international
arbitrator or tribunal to be designated by special agreement or established in accordance
with the UNCITRAL Rules of Arbitration.

In summary, it can be said that Angola does indeed protect foreign investments through
arbitration, namely in the private investment sector, and has taken steps to reduce
bureaucracy and facilitate international arbitration and investment arbitration, namely and
most importantly, by ratifying one of the most important arbitration conventions that was
missing from the Angolan legal system, the New York Convention of 1958.
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Australia

Ernest van Buuren & Charles Street
Norton Rose Fulbright

Introduction

Australia has a federal system of government and international arbitration agreements in
Australia are governed by the International Arbitration Act 1974 (Cth) (the 1AA).

Section 16 of the IAA gives force to the United Nations Commission in International Trade
Law (UNCITRAL) Model Law on International Commercial Arbitration, (the Model
Law). UNCITRAL revised some of the provisions to the Model Law in 2006 and the
majority of these revisions were given effect in the IAA in 2010. The Model Law 2006 is
set out at schedule 2 of the [AA.

Section 21 of the IA A stipulates that the Model Law is to apply to all international arbitrations
with their seat in Australia. This prevents parties to an international arbitration opting out
of the Model Law, either expressly or impliedly. Pre-2010, parties could have “opted out”
of the Model Law in favour of an arbitral law governed by the relevant Australian State
or Territory arbitration legislation, which some parties would choose to do, so as to take
advantage of the limited right to appeal an arbitration award pursuant to the domestic
arbitration acts.

Although Australia has adopted the Model Law, Part III of the IAA contains a number
of additional provisions which the parties should consider whether they wish to agree to
include or exclude expressly in their arbitration agreement.

The Civil Law and Justice Omnibus Amendments Act 2015 (Cth) (the Omnibus Act),
effects a variety of Australian legislation and amends certain sections of the IAA concerning
the enforcement of foreign arbitration awards and the confidential nature of arbitrations.
The Omnibus Act will be discussed later in this chapter.

Additionally, the Civil Law and Justice Legislation Amendment Bill 2017 (Cth) (the CLJ
Bill) received its second reading speech in the Australian Senate on 22 March 2017. The
CLIJ Bill provides for a number of amendments to the IAA “to help ensure that Australian
arbitral law and practice stay on the global cutting edge, so that Australia continues to
gain ground as a competitive, arbitration friendly jurisdiction”. The CLJ Bill does not yet
have legislative force and it is not clear if or when it will come into force, but comment as
to its potential relevance to some of the matters discussed has therefore been included for
completeness.

Parties who have selected Australia as the seat of arbitration in their arbitration agreement
have a choice of the system of Courts to use in resolving their disputes. Parties may either
choose the Federal Court of Australia or State Supreme Courts who have jurisdiction to
hear matters arising under the IAA. The Federal Court of Australia, the Supreme Court of
Victoria and the New South Wales Supreme Court all have dedicated arbitration lists.
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The IAA also implements the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1958 (the New York Convention) without reservation, and the Washington
Convention on the Settlement of Investment Disputes between States and Nationals of Other
States 1965, (ICSID), both of which are annexed to the IAA at Schedules 1 and 3.

There are several well-regarded arbitration institutions within Australia, which administer
international arbitration cases, including the following:

*  The Australian Centre for International Commercial Arbitration, (ACICA). The ACICA
arbitration rules were amended in 2016, (the ACICA Rules) and, whilst the ACICA
Rules can be applied to both domestic and international arbitrations, they have been
designed for international arbitrations only.

* The Resolution Institute (previously known as the Institute of Arbitrators and
Mediators). The Resolution Institute arbitration rules were amended in August 2016.
The Resolution Institute administers domestic and international arbitrations, (see
https://www.resolution.institute/).

Arbitration agreement

Formalities for arbitration agreements

An international arbitration agreement no longer has to be in writing and signed by the
parties. It can be concluded in a variety of forms, including orally or by conduct, so long
as there is a record that an agreement has been made. There are no further formalities that
are required to be met in order for an agreement to constitute a valid arbitration agreement.

However, it is prudent for the parties to ensure that the arbitration agreement clearly stipulates
the following matters to avoid future disputes:

» the scope of the disputes that are to be referred to arbitration;

» the governing law of the arbitration agreement, as this determines the validity of the
arbitration agreement itself and will also determine questions such as who is a party to
the arbitration agreement;

» theseat of the arbitration, as this determines the procedural law that governs the arbitration;
» the arbitration rules, if any, which are to govern the arbitration;

» the number of arbitrators and, where relevant, the qualifications of the arbitrators;

» the venue/place where the arbitration is to be held;

» the language of the arbitration; and

»  exclusive jurisdiction to the Australian Courts so as to avoid other Courts intervening
in the arbitration.

Arbitration institutions, such as ACICA and the Resolution Institute, provide model
arbitration clauses for inclusion in contracts.

Arb-med
There is no statutory support for arb-med under the IAA and it is not widely used in Australia.
Multi-tiered arbitration agreements

Multi-tiered arbitration agreements are common in Australia and the Courts will give effect
to such clauses, including clauses requiring negotiation in “good faith” as a pre-condition
to arbitration, subject to the requirement that the agreement is sufficiently certain; see for
example, United Group Rail Services Ltd v Rail Corporation of New South Wales (2009) 74
NSWLR 618 per Allsop P at 641.
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Competence-competence and separability

Australia recognises the principles of competence-competence, whereby an arbitral tribunal
can rule on its own jurisdiction, as well as the existence or validity of the arbitration
agreement itself, as set out under Article 16 of the Model Law. Where the issue of the
tribunal’s jurisdiction has been decided as a preliminary issue, then, pursuant to Article
16(3) of the Model Law, either party may, within 30 days, request the Courts to determine
the issue.

Joinder/consolidation

Section 24 of the IAA allows a party to arbitration to seek the consolidation of two or more
arbitrations, on an opt-in basis. There is no possibility for Court-ordered consolidation if
the tribunal decides not to consolidate the arbitration proceedings. Rule 14 of the ACICA
Rules gives the tribunal the right to consolidate two or more arbitrations where a request is
made by one of the parties prior to the appointment of the tribunal.

Under the IAA, there is no compulsory right of joinder. Generally, the arbitral tribunal only
has jurisdiction over the parties to the arbitration agreement. Parties who wish to have the
option of joining third parties should provide for this expressly in the arbitration agreement.
Alternatively, Rule 15 of the ACICA Rules allows the parties to an arbitration, or a third
party, to request that an additional party be joined to the arbitration. A tribunal must find
that the additional party is joined to the same arbitration agreement as the other parties to
the arbitration.

The ACICA Rules on consolidation and joinder do not apply retrospectively and therefore
only apply to arbitration agreements which were entered into on or after 1 January 2016
(unless otherwise agreed).

Arbitrability

The TAA does not define the matters which may or may not be referred to arbitration. The
Australian Courts recognise that arbitration agreements are to be read and construed as
liberally as possible (see Comandate Marine Corp v Pan Australia Shipping Pty Ltd (2006)
157 FCR 45 per Allsop J at 87).

Certain disputes are not arbitrable as a matter of Australian law, for example where
specifically prohibited by statute:

* Section 11 of the Carriage of Goods by Sea Act 1991 (Cth) declares an arbitration
agreement in a ‘sea carriage document’ (such as a bill of lading), relating to the
international carriage of goods from or to Australia, to be void unless it provides that
the seat of the arbitration is in Australia. A voyage charterparties which provides for
arbitration outside of Australia is not a ‘sea carriage document’ and therefore is valid
and capable of being enforced (see Dampskibsselskabet Norden A/s v Gladstone Civil
Pty Ltd (2013) 216 FCR 469 per Rares J at 488 — 489).

»  Similarly, there is legislation which voids arbitration agreements in insurance contracts,
although parties are free to agree to arbitrate after a dispute arises.

»  Statutory claims under the Trade Practices Act 1974 (Cth) (the TPA) and the Australian
Consumer Law 2010 (Cth) (the ACL) are likely to be arbitrable (see Comandate
Marine Corp v Pan Australia Shipping Pty Ltd (2006) 157 FCR 45; Francis Travel
Marketing Pty Ltd v Virgin Atlantic Airways Ltd (1996) NSWLR 160).

Section 7(2)(b) of the IAA provides that the Courts must stay the Court proceedings if
there is a valid arbitration agreement and the dispute which has been referred to the Courts
is capable of settlement by arbitration. Section 7(5) of the IAA provides that the Courts

GLI - International Arbitration 2017, Third Edition 13 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

shall not stay its proceedings if the arbitration agreement is “null and void, inoperative or
incapable of being performed”.

Australian Courts have demonstrated a good track record of enforcing arbitration
agreements. However, there have been circumstances where the Courts have refused
to stay Court proceedings in favour of arbitration. Such circumstances generally relate
to competition, bankruptcy and insolvency matters and the reason for not staying the
proceedings was because the arbitration agreements did not extend to cover the dispute that
had been referred to the Courts as opposed to the Courts ruling that the subject of the matter
was not arbitrable.

It is unclear whether the operation of the TPA and ACL would be excluded by choosing a
foreign governing law (see Transfield Philippines Inc v Pacific Hydro Ltd [2006] VSC 175).
Much is likely to depend on the facts in any given case. It is possible that the Courts would
not stay proceedings where the ACL or TPA has been expressly excluded.

Arbitration procedure

Commencing arbitration proceedings

The procedure for commencing arbitration proceedings in Australia will depend on the
actual procedure agreed to by the parties in the arbitration agreement or, in absence of an
agreed procedure, the arbitration rules adopted by the parties. If there is no agreement
between the parties and there are no arbitration rules applicable to the arbitration, then
Article 11 of the Model Law provides that either the Courts or ACICA, being the authority
prescribed under the IAA, (see clause 4.1(2) below), shall make the appointment.

Conduct of proceedings

Parties are free to choose the procedural rules which apply to the arbitration. Pursuant to
Article 18 of the Model Law, arbitration proceedings in Australia must be conducted such
that the parties are treated equally and given a full opportunity of presenting their case. This
requirement of natural justice is also set out in the ACICA Rules.

The choice of seat as Australia does not mean that the venue for the arbitration must be
conducted in Australia. Parties are free to agree on the venue in which the arbitral hearings
are to be held.

In accordance with the Model Law, the arbitral tribunal must schedule a hearing at the
request of either party or, failing such a request, the tribunal can decide for itself whether to
hold hearings or conduct the arbitration proceedings on the “papers”.

There are no specific requirements or restrictions as to the persons who may represent a
party in Australian arbitration proceedings. Foreign lawyers may appear in arbitrations
seated in Australia.

Western Australia recently demonstrated its commitment to arbitration as the Supreme Court
(Arbitration) Rules 2016 (WA) came into operation on 3 January 2017. These rules outline
the procedures that apply to both domestic and international arbitration when applying to
the Supreme Court for matters such as stays, referring proceedings to arbitration, setting
aside and enforcing arbitration awards, subpoenaing witnesses or evidence, disclosure of
confidential information, enforcement of procedural orders and interim measures.

Confidentiality
Prior to the Omnibus Act, parties to an international arbitration were required to specifically
“opt-in” to the IAA’s confidentiality provisions. Through the enactment of the Omnibus

GLI - International Arbitration 2017, Third Edition 14 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

Act, the default position for Australian international arbitrations is that they are confidential,
unless the parties expressly opt out.

The CLJ Bill proposes a new subsection 22(3) in the IAA to provide that the opt-out
confidentiality provisions in sections 22C to 22G of the IAA do not apply where the
parties to an arbitration seated in Australia have agreed to apply the Transparency Rules,
whether those Rules apply because of the United Nations Convention of Transparency in
Treaty-based Investor-State Arbitration (2014) (Convention on Transparency) or otherwise.
Amended subsection 3(1) of the IAA will define the Convention on Transparency and the
Transparency Rules.

Australia is not presently a party to the Convention on Transparency. However, according
to the Explanatory Memorandum to the CLJ Bill, the proposed amendments will prevent
any conflict between the IAA and the Transparency Convention, broadening the scope of
arbitration work in Australia under the IAA.

Where the ACICA Rules are adopted, Article 22 of those Rules provides that parties and
the arbitral tribunal are required to treat all matters relating to the arbitration (including its
existence), the award, materials created for the purposes of the arbitration and documents
produced by the other party as confidential, subject to certain exceptions, such as when
making an application to enforce an arbitration award.

Evidence

International arbitrations seated in Australia are not bound by local rules of evidence. The
parties to the arbitration are free to agree the rules of evidence to be applied to the arbitration
(Article 19(1) of the Model Law).

Where agreement cannot be reached, the tribunal has the power to determine the
admissibility, relevance, materiality and weight of any evidence (Article 19(2) of the Model
Law). Arbitrators may have regard to the IBA Rules, which provide guidelines to the
arbitrator on these issues.

Arbitrators only have the authority to order the parties to an arbitration to produce
documents. However, pursuant to section 23 of the IAA, the Courts have been given the
power to issue subpoenas for document production or for a person to attend an examination
before the tribunal. However, the party seeking the subpoena can only make the application
to the Court with the permission of the tribunal.

Article 27 of the Model Law gives power to the Courts to assist in taking evidence in the
arbitration where either the tribunal or a party, with the approval of the tribunal, makes such
a request. When executing the request, the Courts may do so according to their rules on
taking evidence.

Arbitrators

Appointing an arbitrator

The parties are free to choose their own arbitrator(s) and the number of arbitrators suitable
for their dispute. Often, parties expressly specify the number of arbitrators, the qualifications
of the arbitrators (if any particular qualifications are required), and the process by which the
arbitrators are to be selected in the arbitration agreement. If there is no express agreement,
the arbitration rules, if chosen by the parties, provide a backup procedure to the arbitral
institution to nominate the arbitrators and the number of arbitrators. Where institutional
rules do not apply to the arbitration agreement, Articles 10 and 11 of the Model Law set out
the default procedure.

GLI - International Arbitration 2017, Third Edition 15 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

Regulation 4 of the International Arbitration Regulations 2011 (Cth) provides that where
the parties fail to appoint an arbitrator, ACICA is the prescribed appointing authority
pursuant to Article 18(1) and 18(2) of the IAA. This essentially means that where there
is an international arbitration with its seat in Australia and the parties have failed to agree
on the appointment of an arbitrator, then ACICA has the authority to appoint an arbitrator.

Challenging an arbitrator

Pursuant to Articles 12 and 13 of the Model Law, the appointment of an arbitrator can be
challenged if there are ‘justifiable doubts™ as to the arbitrator’s impartiality, independence
or if he/she is not in possession of the qualifications agreed by the parties. Such a challenge
is to be decided by the arbitral tribunal and, if the challenging party is unsuccessful, it may
request the Court to rule on the challenge. The decision of the Court is final with no right
of appeal and whilst the Court is considering its decision, the arbitral tribunal, including the
challenged arbitrator, may continue with the arbitration, including making an award.

The parties may agree the process by which the arbitrator(s) is to be challenged. Alternatively,
Article 13 of the Model Law provides the procedure by which a challenge is to be brought.
The tribunal has the power to decide the challenge but if the challenge is not successful,
then the challenging party may, within 30 days of being notified that the challenge was
unsuccessful, request the Courts to decide the challenge. There is no right of appeal from
the Court’s decision.

Section 18A of the IAA expands on the justifiable doubt test under Articles 12(1) and 12(2)
of the Model Law by stating that such a doubt only exists if there “is a real danger of bias
on the part of that person in conducting the arbitration”.

The real danger test follows the common law test applied in R v Gough [1993] AC 646 (UK
House of Laws) which is to be applied across all cases where there may be apparent bias.
This test was defined as follows:

“...the court should ask itself whether, having regard to those circumstances,
there was a real danger of bias on the part of the relevant member of the
tribunal in question, in the sense that he might unfairly regard (or have
unfairly regarded) with favour, or disfavour, the case of a party the issue under
consideration by him.”

Terminating an arbitrator’s mandate

Article 14 of the Model Law provides that where an arbitrator becomes unable to perform
his/her functions or fails to act without undue delay, his/her mandate terminates if he/she
withdraws from his/her office or if the parties agree on the termination.

If the mandate is not terminated by agreement, then any party may request the Courts to
decide on the termination. There is no right of appeal from the Court’s decision.

Immunity of arbitrators
Section 28 of the IAA provides that an arbitrator is not liable for anything done or omitted
to be done by the arbitrator in good faith in his or her capacity as arbitrator.

Emergency arbitrator

Schedule 1 of the ACICA Rules provides for the appointment of an emergency arbitrator
where an arbitration has been commenced pursuant to the ACICA Rules but where the
tribunal has not yet been appointed. The purpose of the emergency arbitrator is to allow a
party to make an urgent interim application. The party, in making its application, is required
to set out the relief sought, the reasons why this relief is urgent and why the party is entitled

GLI - International Arbitration 2017, Third Edition 16 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

to such relief. On receipt of the application, ACICA endeavours to appoint an arbitrator
within one business day of receipt of the application (so long as the emergency arbitrator
fee and the application fee have been received by ACICA). The emergency arbitrator is to
make a decision in respect of the application within five business days from receiving the
application.

Interim relief

Interim relief

Subject to the parties agreeing differently, an arbitral tribunal has the express authority to
grant any interim measure of protection (except ex parte interim orders), it deems necessary
in respect of the dispute, including measures which:

*  maintain or restore the status quo pending determination of the dispute;

» take action that would prevent, or refrain from taking action that is likely to cause,
current or imminent harm or prejudice to the arbitral process itself;,

» provide a means of preserving assets out of which a subsequent award may be satisfied;
»  preserve evidence that may be relevant and material to the resolution of the dispute; and
» award security for costs.

Interim awards are enforceable in the same manner as final awards.

Article 9 of the Model Law provides that, where it is not incompatible with the arbitration
agreement, a party can request the Courts to determine an interim measure, without waiving
any rights under the arbitration agreement.

Article 17G of the Model Law provides that a tribunal may award costs and damages caused
by an interim measure to any party if, at a later stage, the tribunal determines that the
measure should not have been granted. Such a costs award can be made at any point during
the arbitration.

The Courts’ powers

The Courts’ powers to intervene in an international arbitration are restricted under the
Model Law. Generally, the Courts have preserved and respected the exclusive jurisdiction
of the arbitral tribunal.

The Courts have the power to act as follows:

*  appoint arbitrators where the parties, or the two appointed arbitrators, fail to appoint an
arbitrator (Articles 11(3) and 11(4) of the Model Law);

»  grant preliminary or interim relief in proceedings subject to arbitration (Articles 9 and
17J of the Model Law);

» issue subpoenas (Section 23 of the [AA);
» assist in taking evidence (Article 27 of the Model Law);

» prohibit a party to arbitral proceedings from disclosing confidential information in
relation to the arbitration (Section 23F of the IAA);

» allow a party to arbitral proceedings to disclose confidential information in relation to
the arbitration (Section 23E of the IAA);

* decide on a challenge of an arbitrator (Article 13(3) of the Model Law);
»  decide upon the termination of an arbitrator’s mandate (Article 14 of the Model Law);
» decide on the jurisdiction of the tribunal (Article 16(3) of the Model Law);

GLI - International Arbitration 2017, Third Edition 17 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

» set aside an arbitral award, (Article 34(2) of the Model Law);

» refuse recognition or enforcement of an arbitral award (Article 36(1) of the Model
Law); or

» tax the costs of an arbitration (other than the fees or expenses of an arbitrator) that are
directed to be paid by an award (Section 27(3) of the [AA).

Arbitration award

The award

Article 29 of the Model Law stipulates that, where there is more than one arbitrator, the
arbitration decision is to be made by the majority of the arbitrators, unless the parties agree
otherwise. However, procedural issues may be decided by the chairperson, so long as the
parties or all the members of the tribunal agree.

The TAA has adopted the requirements in Article 31 of the Model Law as to the form and
contents of an award. An arbitration award must be written and must be signed by the
arbitrator(s) and dated. It must also state the place of the arbitration, and the arbitration will
be deemed to have been made at that place.

Unless the parties have agreed otherwise, the award must give reasons as to how the award
has been reached, and each party is to receive a copy of the signed and dated award. Under
Australian law, the required standard of the statement of reasons is not clear.

There are no timeframe requirements in which the arbitration award is to be made. The effect
of a timeframe clause inserted into the arbitration agreement is unclear but if the award is not
delivered in this timeframe, the arbitration would not be terminated (Article 32 of the Model
Law). A possible recourse for the parties would be to make an application to the Courts that
the arbitrator is unable to perform his functions pursuant to Article 14 of the Model Law.

There are no limits to the remedies that an arbitrator can award.

Costs and interest

Costs

Section 27 of the IAA gives the tribunal the authority, at its discretion, to make an award for

costs as it sees fit. In making such an award, the tribunal can:

»  direct which parties are to pay the costs and in what amounts;

*  tax or settle the amount of costs to be so paid or any part of those costs;

» award costs to be taxed or settled as between party/party or as between solicitor and
client; and

» limit the amount of costs that a party is to pay to a specified amount.

On its face, a discretion exists even where the parties have agreed in the arbitration agreement

to share the costs of the tribunal equally and to bear their own legal costs.

If the award makes no provision for costs, a party to the arbitration agreement may, within

14 days after receiving the award, apply to the arbitral tribunal for directions as to the

payment of those costs. The tribunal shall, after hearing any party who wishes to be heard,

amend the award by adding to it such directions as the tribunal thinks proper with respect to
the payment of the costs of the arbitration.

Whilst an award for costs is discretionary, the trend in Australian international arbitrations
seems to be that costs follow the event.
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The CLJ Bill proposes an amendment to section 27 (for the avoidance of any doubt, it
seems) to provide that the tribunal is not obliged to follow the scales and practices adopted
by the Court on taxation when assessing the amount of costs. It is intended that the proposed
amendment will apply to any arbitral proceedings commenced after the amendment comes
into force.

Interest

Pre-award interest: Where the tribunal determines to make an award for the payment of
money, the tribunal may include an amount for interest in the award (section 25 of the [AA).

Post-award interest: Where the tribunal has made an award for money to be paid by a due
date, then the tribunal can award that interest (set at a reasonable rate), including compound
interest, payable if the amount is not paid on or before the due date.

Challenge of the arbitration award

Under Australian law, there are limited grounds to set aside an award pursuant to Article
34(2) of the Model Law, which replicates the grounds for refusal to recognise and enforce an
award pursuant to the New York Convention. Where the seat of arbitration is in Australia,
express exclusion of error of law to appeal an award is not required.

To have an arbitral award (or interim measure) set aside, the party making the application
must show that there has either been a violation of due process or a breach of public policy.
Without limitation, section 19 of the IAA provides that an arbitral award is in breach of
Australian public policy if there is evidence of fraud, corruption or a breach of natural
justice.

A party seeking to set aside the award must make its application within three months from
the date it received the award.

Enforcement of the arbitration award

Prior to the Omnibus Act, the position in Australia was that an arbitral award made in
a country that was not a signatory to the New York Convention was not enforceable in
Australia. However, through the implementation of the Omnibus Act, this position has
changed so that any arbitral award is enforceable in Australia irrespective of where the
award was made, subject to the usual grounds for challenge. An Australian Court will
recognise foreign arbitral awards made in any country and will enforce that award as if it
was a judgment of the Australian Court according to local rules of procedure.

There are 157 signatories to the New York Convention but a number of Asia Pacific
countries in which Australian businesses operate are not, including Papua New Guinea and
East Timor. Awards made in these countries will now be enforceable in Australia.

Any award made in Australia can be enforced in any country that is a party to the New York
Convention.

The process for recognition and enforcement of an award is straightforward and there
are limited grounds on which the Courts may refuse to enforce an award. The Courts
cannot refuse enforcement of an award simply on grounds of error of fact or law. However,
through the enactment of the Omnibus Act, the previous position where a party could not
resist enforcement of an award due to the incapacity of another party to the arbitration
agreement has been changed. The IAA has been amended so that a party will be able
to resist enforcement of an award where any party to the arbitration agreement lacked
contractual capacity at the time the arbitration agreement was made.

GLI - International Arbitration 2017, Third Edition 19 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Norton Rose Fulbright Australia

Australia has a pro-enforcement bias in accordance with the New York Convention and the
IAA. Australia’s public policy is to enforce arbitral awards wherever possible, in order to:
(1) uphold contractual arrangements entered into in the course of international trade; (2)
support certainty and finality in international dispute resolution; and (3) meet other objects
specified in s 2D of the IAA: Uganda Telecom Ltd v Hi-Tech Telecom Pty Ltd (2011) 277
ALR 416 at 436. The extent to which Courts must give weight to and respect the decisions
reached by the Court at the seat of arbitration is not settled.

In Gujarat NRE Coke Limited v Coeclerici Asia (Pte) Ltd (2013) 304 ALR 468, the Full
Federal Court refused an appeal by the award debtor who had failed to resist enforcement
of the award at first instance. The Court held that it would be inappropriate for an
enforcement Court applying the New York Convention to reach a different conclusion
from the Court at the seat of arbitration. At first instance, the Federal Court refused to
allow the award debtor to resist enforcement on similar grounds to those relied upon in the
application to set aside the award.

A related question which has not yet arisen in Australia is the approach of the Courts
towards the recognition and enforcement of arbitral awards set aside in the seat of
arbitration. In such a case, whether the Australian Courts will defer to the decision of the
Courts at the seat of arbitration and refuse enforcement is not clear. To date, the Courts
have not indicated that they would be prepared to do so should exceptional circumstances
arise, unlike the approach taken by other jurisdictions such as the United States, France
and the Netherlands.

If an award is made against a party not named in the arbitration agreement, the onus of
proof for the enforcement of an award under Australian law is perhaps unclear (see IMC
Aviation Solutions Pty Ltd v Altain Khuder LLC (2011) 253 FLR 9; Dampskibsselskabet
Norden A/S v Beach Building & Civil Group Pty Ltd (2012) 292 ALR 161). The CLJ Bill
proposes an amendment to the IAA to make the foreign award binding between the “parties
to the award” (rather than binding between the “parties to the arbitration agreement in
pursuance of which it was made”). The proposed amendment will remove the opportunity
for the award debtor to add an additional procedural step in an enforcement application
(i.e. the award creditor proving that the award does bind the award debtor), improving the
efficiency of recognition and enforcement proceedings. It is intended that these proposed
amendments will apply to any arbitral proceedings, whether commenced before or after
the amendments come into effect.

Investment arbitration

Australia has entered into 21 Bilateral Investment Treaties (BITS) in the form of Investment
Protection and Promotion Agreements, including with China, Peru, India, Chile and
Indonesia. Australia has nine free trade agreements (FTAS) currently in force with New
Zealand, Singapore, Thailand, United States, Chile, New Zealand and the Association
of South East Asian Nations (ASEAN), Japan, Malaysia and Korea. Australia has also
recently concluded a FTA with its key trading partner, China and there are another eight
FTAs under negotiation, including with India and Indonesia.

A majority of the BITs and FTAs in force typically include investor-state dispute settlement
(I1SDS) provisions, typically providing investors with access to investor-state arbitration
(ISA) where there has been an alleged non-compliance with provisions of a BIT or FTA.

Not all investment treaties that Australia has entered into allow for ICSID arbitration.
ICSID arbitration is available and can be used where the host State and the State of the
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investor are both members of the Convention. For example, the Hong Kong-Australia BIT
provides for UNCITRAL Arbitration.

Australia’s current government policy is to consider ISDS provisions in FTAs on a case-
by-case basis, reversing the previous Gillard government’s policy of rejecting ISDS in
trade agreements.

However, Australian companies remain reluctant to utilise ISDS as a mechanism of
resolving disputes with host States. Since 2010, companies incorporated in Australia
have used ISDS in proceedings against other host States to protect their interests in three
disputes: against India, Pakistan and Indonesia.

Given the reciprocal nature of investment treaties, foreign investors with investments in
Australia also benefit from ISDS provisions in the event that their investments are subject
to adverse interference by the Australian Government. To date, Australia has had just one
ISDS case registered against it by Philip Morris Asia Ltd (Philip Morris), a company
incorporated in Hong Kong, under the Australia-Hong Kong BIT. Philip Morris brought a
claim against the Australian government alleging Australia’s Tobacco Plain Packaging Act
2011 (Cth) breached the terms of its BIT with Hong Kong. In December 2015, a tribunal
at the Permanent Court of Arbitration dismissed Philip Morris’ claim on the grounds that
it did not have the jurisdiction to hear the case.

To be given effect in Australia, awards under ISDS procedures require legislative support.
Section 33 of the IA A provides that an award is binding on a party to the investment dispute
to which the award relates. Section 35 of the IAA provides an award to be enforcement by
the Australian Supreme and Federal Courts, with leave of the Courts, as though the award
were a judgment or order.
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Introduction

Austria has a long-standing tradition of fostering arbitration as a method of dispute resolution
between commercial parties that goes back to the codification of arbitration law in 1895. Over
the years, the consistency of a well-established legal framework together with the arbitration-
friendly case law of the local courts have served Austria well in establishing itself as a major
arbitration hub in Europe, particularly for disputes involving parties from CEE and SEE.

Austrian arbitration law is governed by Sections 577-618 of the Austrian Code of Civil
Procedure (ACCP) which does not distinguish between national and international arbitration
proceedings. With the 2006 revision, Austrian arbitration law was aligned with international
developments and the requirements and standards of more recent international arbitral practices.
The ACCP’s provisions were brought in line with the widely recognised UNCITRAL Model
Law on International Commercial Arbitration (UNCITRAL Model Law).

With the 2013 revision of the ACCP, the Austrian Supreme Court became the first and final
instance for the majority of arbitration-related matters. As a result, challenges of arbitral
awards are now dealt with directly by a special division of the Austrian Supreme Court. This
most recent reform aimed at shortening the proceedings before state courts in annulment
matters and ensures high-quality decisions by specialised Supreme Court judges.

The Vienna International Arbitral Center (VIAC), which is attached to the Austrian Federal
Economic Chamber, was established in 1975 and has since maintained its position as one
of the leading arbitration institutions in Europe. As of today, more than 1,300 arbitral
proceedings have been administered under its rules. VIAC’s recent statistical reports show
that disputes in the finance, general trade, machinery and construction and engineering
sectors account for the largest share of its caseload. VIAC has been cautious to preserve its
traditions while also keeping pace with recent trends in international arbitration. In 2013,
it amended its arbitration rules by introducing, among others, new provisions on multi-
party arbitration, expedited proceedings and advance on costs in order to meet the demands
of the international arbitration community. Apart from VIAC, ICC Austria contributes to
promoting arbitration in Austria by, infer alia, organising seminars, nominating arbitrators
and advising on arbitration and mediation clauses.

Finally, Austria is a party to the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards 1958 (New York Convention), to which it no longer maintains
reservations and the European Convention on International Commercial Arbitration 1961
(European Convention). In addition, Austria has signed and ratified the ICSID Convention
and the Energy Charter Treaty.

GLI - International Arbitration 2017, Third Edition 23 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Konrad & Partners Austria

Arbitration agreement

The definition of an arbitration agreement contained in Section 581(1) ACCP follows Article
7(1) UNCITRAL Model Law. For an arbitration agreement to be valid, certain minimum
requirements have to be met. First, the parties thereto must be definable. In principle,
these are the parties to the main contract. It has to be noted, however, that under certain
circumstances third parties may also be bound by an arbitration agreement. Second, the
arbitration agreement has to indicate the parties’ will to have their dispute finally resolved
in arbitration proceedings, and third, the arbitration agreement has to make reference to a
“specified legal relationship”. The parties may choose to refer only a specific dispute to
arbitration or, generally, any potential dispute arising from a specified legal relationship.
However, an agreement in general terms that “all disputes that may arise between two
parties for any reason shall be submitted to arbitration” would be invalid due to insufficient
specificity.

Parties may agree to submit their dispute to arbitration before or after it has arisen. The
arbitration agreement may be concluded in the form of a separate contract, as well as in a
contractual clause.

The form that an arbitration agreement must comply with can be fulfilled in two ways. First,
it can be met by the signature of the parties on the document containing the arbitration
agreement. This arguably includes every adequate form of electronic signature. The second
means to conclude an arbitration agreement is by exchange of letters, faxes, emails or other
forms of communication exchanged by the parties that provide “proof of the existence of the
agreement”. In other words, the parties must choose a mode of transmitting the information
that evidences the text of the agreement. It is not sufficient for a letter, fax or email to be
accepted orally; on the contrary, the acceptance must also be in writing. Electronic storage,
such as on a CD-ROM or computer hard disc should, however, suffice.

Section 583(2) ACCP addresses separate arbitration agreements (as opposed to arbitration
clauses included in a contract). When an agreement which fulfils the form requirements set
forth above refers to a document which contains an arbitration agreement, it shall constitute
an arbitration agreement if the reference is such that it makes the arbitration agreement part
of the contract. This provision clarifies that the arbitration agreement does not have to be
attached physically to the signed document. This is particularly relevant for arbitration
clauses contained in general terms and conditions.

The consequences of a formally invalid arbitration agreement are severe, as they are
considered to have no legal effect and as a result the arbitral tribunal lacks jurisdiction.

Any formal defect of the arbitration agreement, however, shall be cured in the arbitration
proceedings by entering an appearance in the case, if no objection is raised at the latest with
the respective first submission on the merits. If a party fails to raise a timely objection, it is
generally barred from raising this defence at a later stage. This facilitates legal certainty and
helps to reduce dilatory tactics.

Special form requirements apply to arbitration agreements between entrepreneurs and
consumers and to certain employment matters. Such agreements with consumers are only
valid if concluded after the specific dispute has arisen. In addition, both the consumer and
the employee have to receive written legal advice on the differences between arbitration and
court proceedings. Furthermore, the arbitration agreement must be contained in a separate
document signed by the consumer or employee and such a document must only comprise
agreements relating to the arbitral proceedings. Importantly, if the arbitration agreement
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provides for a seat of arbitration that is different from the consumer’s or employee’s
domicile, residence or place of work at the time the contract was concluded or at the time
of commencement of the arbitral proceedings, such an agreement is only binding if it is
invoked by the consumer or employee. These special requirements, however, do not apply
to members of the boards of stock corporations and managing directors of limited liability
companies.

Unlike the UNCITRAL Model Law, the ACCP expressly governs objective arbitrability in
its Section 582 and provides that all pecuniary disputes may be the subject of an arbitration
agreement. Such disputes include among others corporate disputes, disputes over anti-trust
claims and competition law claims that are generally arbitrable. Non-pecuniary claims are
arbitrable if the law allows the parties to conclude a settlement on the subject matter. Claims
involving family law, as well as all claims arising out of contracts that are even only partially
subject to the Landlord and Tenant Act or the Limited Profit Housing Act, are expressly
excluded and may not be validly referred to arbitration.

The principle of competence-competence — the arbitral tribunal’s power to decide on its own
jurisdiction — is widely acknowledged and provided for under Section 592 ACCP. Austrian
arbitration law expressly stipulates that the decision on jurisdiction can be made either
jointly with the ruling on the merits or by a separate arbitral award (an arbitral tribunal may
not render its decision on jurisdiction in the form of a procedural order). If the jurisdictional
question is factually and legally detached from any decision on the merits, this often results in
a bifurcation of the proceedings and hence leads to a separate award that may be challenged
before the Supreme Court like any other award.

Unlike Article 16 UNCITRAL Model Law, the separability doctrine is not expressly enshrined
in the ACCP. This doctrine refers to the principle that an arbitration agreement is at the
outset treated as separate from the underlying contract in which it is contained, or to which it
refers. The doctrine of separability is widely accepted by Austrian scholars, although it has
only been applied on a case-by-case basis by the state courts. In most cases, the Austrian
Supreme Court has confirmed that the invalidity or voidness of the main contract does not
automatically result in the invalidity or voidness of the arbitration agreement. Austrian law
approaches the issue of separability as a matter of contract interpretation. Which disputes
are covered by an arbitration agreement must be determined on the basis of the scope of the
arbitration agreement and interpreted in accordance with the intention of the parties.

Joinder of third parties and consolidation of proceedings are not expressly governed by
statutory provisions of the Austrian arbitration law. However, where parties have agreed to
apply the Vienna Rules, Articles 14 and 15 provide a clear and comprehensive framework
in relation to these aspects. A joinder may be requested at any stage of the proceedings by
either party or by the third party to be joined. The decision on whether the request is granted
and to what extent is within the discretion of the arbitral tribunal, whereby the tribunal has to
hear the parties to the arbitration and the third party to be joined, unless the latter submitted
the request itself. Consolidation of two or more proceedings may be granted, provided
that the place of arbitration is the same for all proceedings. Moreover, unless the same
arbitrators have been appointed to serve in all relevant proceedings, all parties must consent
to the consolidation. The request for consolidation is decided upon by the VIAC Board.
The Board has to hear — by way of written submissions — all parties to the proceedings
to be consolidated as well as the arbitrators that have already been appointed considering
all relevant circumstances, as for instance, the stage of the respective proceedings and the
compatibility of the respective arbitration agreements.
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Arbitration procedure

The ACCP does not contain a list of mandatory provisions and allows the parties to deviate
from most of its provisions by agreement, for example, by reference to institutional arbitration
rules. The statute uses wording such as “unless otherwise agreed”, or “if nothing else has
been agreed upon”, and thereby clarifies that these provisions are within the disposition of
the parties, and are therefore non-mandatory. Mandatory provisions comprise, for example:
the right to be heard; the right to fair and equal treatment; the competence-competence of the
arbitral tribunal; the parties’ right to notification of the proceedings and of representation; the
uneven number of arbitrators and a party’s right to challenge an arbitrator; and provisions on
actions for setting aside the award.

Apart from such mandatory provisions, parties are allowed to freely agree on the rules of the
procedure. Where the parties have failed to determine the applicable procedural rules, the
arbitral tribunal has wide discretion in the conduct of the proceedings. Where the parties have
not agreed upon a specific substantive law, the arbitral tribunal has to apply such rules as it
considers to be appropriate.

The same interplay between the principle of party autonomy and the arbitral tribunal’s wide
discretionary powers characterises the evidentiary procedure. Parties are free to agree on
the applicability of the IBA Rules on the Taking of Evidence in International Arbitration.
However, the parties’ freedom to determine the rules of the proceedings is restricted by
mandatory law authorising the arbitral tribunal to carry out the taking of evidence, to rule
upon the admissibility of evidence and to freely evaluate its results.

Arbitral tribunals do not have any coercive powers. Where such coercive powers are
necessary, an arbitral tribunal may request judicial assistance. Notably, a request for judicial
assistance is not limited to the measures of enforcement existing under Austrian law. Rather,
an arbitral tribunal may request the enforcement of any measure which does not violate
Austrian public policy.

Thus, a court will in principle enforce a tribunal’s order against a third party to produce a
document if the third party is under a civil law obligation to do so. An arbitral tribunal’s
request for court assistance regarding document production on the part of a party to the
arbitration is, however, less likely to be granted, since it could lead to the party in question
adversely affecting its own position in the proceedings.

As there is no express statutory regulation in the ACCP, the parties are in principle free to
agree whether and to what extent an obligation exists to keep the proceedings themselves, and
the documents pertaining to it, confidential. However, party autonomy in this regard is limited
by the parties’ rights to protect and/or pursue their rights and claims. Hence, a confidentiality
agreement cannot restrict a party in relation to the initiation of enforcement proceedings, or
to commence setting-aside proceedings even if these proceedings are public, as is the case
in Austria. If the parties have not concluded an express agreement concerning the duty to
keep the proceedings confidential, it is questionable whether the conclusion of an arbitration
agreement implies such a duty. Austrian scholars are mainly of the opinion that such an
implied duty of confidentiality has no basis in Austrian law. Hence, parties are well advised
to include an explicit confidentiality agreement in their arbitration clause.

Arbitrators

Parties are in principle free to appoint whichever arbitrators they choose, and are not restricted
to necessarily selecting lawyers. Whilst there are no statutory requirements regarding the
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qualification of an arbitrator, parties may agree on specific prerequisites, skills and qualifications
which the arbitrator must meet. Active Austrian state court judges are in principle excluded
from acting as arbitrators. Violation of this prohibition, however, has only disciplinary
consequences and does not lead to the invalidity of the arbitration or the arbitral award. The
ACCP does not comprise any rules on the use of administrative secretaries to arbitral tribunals.
They are, however, frequently used to support the arbitral tribunal with administrative tasks;
of course, no decision-making power may be delegated to the administrative secretary.

Naturally, arbitrators must be independent and impartial. Whether an arbitrator meets these
criteria is decided by applying an objective third-party test. Prior to their appointment and
throughout the proceedings, arbitrators are under the obligation to disclose any circumstance
which may give rise to doubts as to their impartiality or independence (Section 588(1) ACCP).
Although the IBA Guidelines on Conflict of Interest in International Arbitration do not have
the force of law in Austria (or elsewhere), they are also taken into account in arbitration
proceedings conducted in Austria.

If a party has doubts as to the arbitrator’s impartiality or independence, it may challenge the
arbitrator. In the absence of an alternative agreement, the deadline for challenging an arbitrator
is four weeks from the constitution of the arbitral tribunal or the moment the challenging party
became aware of the circumstances giving rise to doubts as to the arbitrator’s impartiality
or independence. (Section 589(2) ACCP). Unless the arbitrator resigns from office or the
other party agrees to the challenge, the arbitral tribunal including the challenged arbitrator is
required to decide upon the challenge. If the challenge is unsuccessful, the challenging party
may, within four weeks upon receiving the decision refusing the challenge, refer the case to the
Austrian Supreme Court for its review. Only in disputes involving consumers and in labour
law disputes are courts on the Regional Court level deemed competent. Whilst the challenge
is pending with the Austrian Supreme Court, the arbitral tribunal, including the challenged
arbitrator, may continue the proceedings and render an award (Section 589 (3) ACCP).

Under Austrian law, an arbitral tribunal must consist of an uneven number of arbitrators.
Thus, where the office of a member of an arbitral tribunal is terminated before the proceedings
end, a new arbitrator must be appointed. An arbitrator’s office ends upon: (i) his or her death;
(i1) a successful challenge; (iii) a voluntary resignation; (iv) whenever the parties jointly agree
on the termination of his or her mandate; and (v) a decision of the Austrian Supreme Court
that the arbitrator is unable to fulfil his or her duties, or to do so within a reasonable period of
time (Section 590 ACCP).

Interim relief

Interim measures may only be ordered against a party to the arbitral proceedings and shall not
interfere with the rights of third parties. For a request for interim or protective measures to be
granted, such a measure must be necessary to avoid the frustration or considerable impediment
of future enforcement proceedings, or the risk of irreparable harm. Further, the party against
which the measures are directed must be heard.

The ACCP follows the UNCITRAL Model Law allowing parties to arbitral proceedings to
request a state court to issue interim measures, even where the arbitral tribunal has already
been constituted. This also applies if the seat of the arbitration is not within Austria. As this is
a matter of mandatory law, parties may not validly waive their right to turn to a state court with
a request for interim measures. As statutory provisions grant such powers also to the arbitral
tribunal, parties to arbitral proceedings are free to choose the forum for their application.

However, since arbitral tribunals have no coercive powers, once granted but not complied
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with, interim measures may only be enforced by the competent district courts. Thus, even
though arbitral tribunals have the authority to grant interim or protective measures of types
which are unknown under Austrian law, at the enforcement stage state courts may have to
adapt the interim relief granted to enforcement measures known under Austrian law which
closest reflect the measures ordered by the tribunal.

Arbitration award

Although the ACCP does not set time limits for rendering the final award, parties are free to
agree on a maximum duration. The parties may, for example, agree on an expedited procedure
under the Vienna Rules. This provides that a final award shall be rendered within six months
starting from the transfer of the file to the arbitral tribunal.

The arbitral award must be in writing and signed by the arbitral tribunal. Where an arbitrator
is prevented from signing the award, it is sufficient if the award is signed by the majority of the
members of the arbitral tribunal (a note written on the award itself must explain the reasons
for any missing signature). The award must indicate the seat of the arbitration and the date
on which it was issued. Until recently, it was the prevailing opinion among Austrian scholars
that an award that is not reasoned, although unlawful, does not permit the challenging of the
award. In a recent decision of the Austrian Supreme Court it was held, however, that an award
may be challenged if its reasoning is incomprehensible from an objective viewpoint or if it
contains phrases which are meaningless within their respective context.

Remedies possibly granted by the arbitral tribunal depend on the parties’ agreement. As a
result, arbitrators are not limited by Austrian arbitration law when choosing remedies. In
principle, arbitrators are vested with wide-reaching powers to grant any form of relief.
However, an arbitral tribunal seated in Austria arguably may not grant any form of punitive
damages as such an award may possibly violate public policy.

The decision on costs must be made in the form of a separate award or together with the
final award. Besides the outcome of the arbitral proceedings, the arbitrators may take into
account other circumstances which had an impact on the course of the proceedings. Thus,
while generally the principle “costs follow the event” applies, tribunals are free to exercise
discretion in determining to what extent either party shall bear the costs.

Although the ACCP is silent on issues regarding interest on the principle claim, it is recognised
that arbitral tribunals have the power to award interest. Under Austrian law, this aspect is a
question of substantive, not procedural law. As a result, the parties’ right to, and the amount
of, interest is governed by the law applicable to the substance of the dispute.

Challenge of the arbitration award

Section 611 ACCP allows for a very narrow scope of judicial control of arbitral awards where
the seat of arbitration is in Austria. Such control is limited to an exhaustive list of grounds.
Austrian courts are not allowed to conduct a révision au fond of an arbitral award, meaning
that courts cannot revise the legal and factual basis of the arbitral tribunal’s decision. Parties
may not validly agree to waive grounds for setting aside or to expand the scope of grounds.
The ACCP limits the extent to which an award may be challenged even further than the
UNCITRAL Model Law, by excluding mere violations of the arbitral procedure as agreed by
the parties.

The following types of grounds require party action to set aside the award:

»  grounds concerning the right to be heard;
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» grounds concerning the scope of the arbitration agreement;
»  grounds concerning the arbitral tribunal,
»  procedural ordre public; and

»  certain grounds which, in state court proceedings, are required for a revision of a court
judgment to re-open the court proceedings

Grounds based on the substantive ordre public and grounds concerning objective arbitrability
may be invoked by the parties as well as ex officio by the courts.

Since January 2014, the Austrian Supreme Court is the first and final instance to hear and
decide upon challenges of arbitral awards. Generally, an action to set aside an arbitral award
may be filed within three months starting from the day on which the award is served upon
the party acting as claimant in the annulment proceedings. A different time period must be
observed where the ground invoked for setting aside an award is based on Section 611(2)
No. 6 ACCP. This provision refers to provisions where an appeal for resumption against a
judgment of a state court can be filed. In this case, the time period within which the action for
setting aside the award must be brought has to be determined in accordance with the respective
provisions on the action for resumption. Thus, in such cases, the time period requirements
as set out by the respective provisions governing the re-opening of state court proceedings
apply to challenges based on Section 611(2) No. 6 ACCP, and not the general time period
requirement of three months.

In case an award is successfully challenged, it is set aside ex func. According to Section 584(4)
ACCEP, if an award is set aside due to the arbitral tribunal’s lack of jurisdiction, the statute
of limitations remains interrupted provided the claim is immediately brought before the
competent forum. The party challenging the award may request the postponement of the
enforcement of the award. If the setting aside procedure is successful, the enforcement must
be discontinued.

In addition to the grounds listed above, Articles 617 and 618 ACCP provide for grounds to set
aside an arbitral award which apply only to consumer arbitration and to certain employment
disputes. Such grounds concern violations of mandatory law, lack of written advice on the
differences between arbitration and litigation before consenting to arbitration on the part
of the consumer/employee, and further grounds which would justify re-opening state court
proceedings.

Enforcement of the arbitration award

Austria is a party to the New York Convention and originally made a reciprocity reservation
which it subsequently withdrew. Besides the New York Convention and the European
Convention, Austria has concluded bilateral treaties in particular with Belgium, British
Columbia, Croatia, Germany, Kosovo, Liechtenstein, Macedonia, Montenegro, the Russian
Federation, Slovenia, Switzerland and Serbia governing the recognition and enforcement of
arbitral awards.

If the seat of arbitration is in Austria, the award is “domestic” and may be enforced like any
other judgment by a state court. Ifthe seat of arbitration is outside Austria, the arbitral award
is “foreign” and subject to recognition and enforcement under the New York Convention.
The applicant for enforcement of a foreign award must first seek a declaration of enforcement
(exequatur) and thereafter an authorisation for enforcement.

The party seeking a declaration and an authorisation for enforcement must provide the court
with the arbitral award and — if so requested by the competent court — the arbitration agreement
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and certified translations thereof. The court that grants the enforcement authorisation will
not review any legal matters relating to the arbitration proceedings, but will only examine
certain form requirements with the exception that the grounds for setting aside an award due
to the lack of objective arbitrability and the violation of Austrian substantive public policy
have to be examined ex officio and might ultimately lead to the denial of enforcement.

The competence to issue a declaration of enforceability and an enforcement authorisation
rests with the district court in whose territorial jurisdiction the opposing party has its seat or
domicile, or where immovable or movable assets against which enforcement is sought are
located. The first instance district court decision is an ex parte court order, i.e. made without
holding a hearing or hearing the opposing party. In principle, the decision may be appealed
by both parties within one month.

It is important to note that even where a foreign arbitral award has been set aside at the seat
of the arbitration on grounds of public policy, Austrian courts would not automatically refuse
enforcement but would examine the grounds on their own.

Investment arbitration

Austria is a party to more than 60 bilateral investment treaties (BITs): 2015 saw the first
and, to date, only investment treaty claim brought against the Republic of Austria. In this
case, the majority shareholder of an Austrian bank seeks redress for damages allegedly
caused through state court proceedings and investigations involving the bank and some of its
executives. The proceedings are still pending before ICSID.

Austrian companies, on the other hand, have made more frequent use of the country’s BITs.
In total, 16 investor-state arbitrations have been initiated by Austrian investors, six of which
are still pending. Notably, the energy sector accounts for more than a third of these claims.
Eleven of the Austrian BITs are intra-EU BITs, i.e. investment agreements with other Member
States of the European Union. The status of these BITs is subject to considerable debate:
The European Commission has, on multiple occasions, expressed its view that such treaties
are in conflict with the EU single market, as they afford special protection to citizens of the
respective BIT signatories, excluding investors from all other EU Member States. On this
basis, the Commission has initiated infringement proceedings against five Member States,
including Austria, over the termination of their respective intra-EU BITs. These proceedings
remain pending.

In parallel, the European Court of Justice has been requested to issue a preliminary ruling
on the compatibility of intra-EU BITs and EU law. Hopefully, this preliminary ruling will
provide the necessary guidance on the future of intra-EU BITs and their relation to EU law.

In April 2016, Austria, Germany, Finland, France and the Netherlands submitted a so-called
“non-paper” to the Council of the European Union, suggesting a compromise solution in the
form of a single agreement between all EU Member States. The proposal foresees a phasing-
out of existing intra-EU BITs, followed by appropriate investment protection through other
means. Such means to protect intra-EU investment could either involve conferring jurisdiction
to hear investment disputes to the European Court of Justice or, alternatively, establishing an
entirely new system for investment protection, modelled after the Unified Patent System. As
a third alternative, the “non-paper” suggests relying on the Permanent Court of Arbitration to
administer intra-EU investor-state disputes, based on a special agreement concluded between
all EU Member States. Whether any of these proposed solutions will become reality remains
to be seen.
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Azerbaijan
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Introduction

The act which primarily governs international arbitration in the Republic of Azerbaijan is
the Law of the Republic of Azerbaijan on International Commercial Arbitration, dated 18
November 1999 (“Law on Arbitration”). The Law on Arbitration is completely based on
the UNCITRAL Model Law on International Commercial Arbitration 1985 (“Model Law”™).
Republic of Azerbaijan has ratified the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards with no reservation (“New York Convention”).
Republic of Azerbaijan has also signed and ratified the European Convention on International
Commercial Arbitration, 1961 (with no reservation). The Civil Procedure Code of the
Republic of Azerbaijan dated 1 September 2000 (“CPC”) also regulates matters related to
the recognition and enforcement of foreign arbitral awards in the Republic of Azerbaijan
and replicates provisions of the New York Convention in this respect.

Azerbaijan International Commercial Arbitration Court (“AICAC”), established on 11
November 2003, is the only arbitration institution functioning in the Republic of Azerbaijan.
As in accordance with AICAC’s Charter, AICAC is an independent and permanently
functioning arbitral institution. No public information is available with respect to the cases
considered by AICAC. No special national courts exist in the court system in the Republic
of Azerbaijan which are specifically responsible for international arbitration.

Arbitration agreement

As per Art. 7.2 of the Law on Arbitration, the arbitration agreement shall be in writing. An
agreement shall be considered to be concluded in writing if it is contained in a document
signed by the parties or in an exchange of letters, telex, telegrams or other means of
telecommunication which the counter-party has not opposed.

An arbitration agreement may be concluded either by means of inclusion of an arbitration
clause into the contract or as a separate agreement (Art. 7.1, Law on Arbitration). A
reference, in a contract, to an arbitration clause shall be deemed an arbitration agreement,
provided that the agreement is concluded in writing and such reference makes that clause
a part of the agreement (Art. 7.2, Law on Arbitration). No other specific prerequisites
exist for the arbitration agreement to be considered as valid. However, when drafting an
arbitration clause, the following matters shall be taken into account: the court before which
an action is brought in a matter in respect of which the parties have made an agreement
shall, at the request of one of the parties, refer the parties to arbitration, unless it finds that
the said agreement is null and void, inoperative or incapable of being performed. (Art. 8.1,
Law on Arbitration.) Therefore, as a rule, in case of the existence of an arbitration clause
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in the contract (or separate arbitration agreement), the court in the Republic of Azerbaijan
shall refer the parties to arbitration, unless it finds that the respective arbitration clause (or
arbitration agreement) is null and void, inoperable or incapable of being performed.

The Law on Arbitration incorporates the principle of kompetenz-kompetenz, i.e. the arbitral
tribunal may rule on its own jurisdiction, including any objections with respect to the
existence or validity of an arbitration clause (Art. 16.1, Law on Arbitration).

The principle of separability is also recognised by the Law on Arbitration. An arbitration
clause forming part of the contract shall be treated independently from other terms of the
contract. A decision by the arbitral tribunal regarding invalidity of the arbitration clause
shall not entail the invalidity of the arbitration clause (Art. 16.1, Law on Arbitration).

The legislation of the Republic of Azerbaijan does not specifically regulate matters related
to joinder/consolidation of third parties. Article 42 of the AICAC’s Charter states that
third parties may be involved in the proceedings only with the consent of the parties to
the dispute. In addition to the consent provided by the parties to the dispute, third parties
should also provide their consent. Consent shall be provided in writing.

Arbitration procedure

The arbitral proceedings concerning a particular dispute commence on the date on which
a request for that dispute to be referred to arbitration is received by the respondent, unless
otherwise has been agreed by the parties (Art. 21, Law on Arbitration). The parties can agree
on the procedure to be followed by the arbitral tribunal (Art. 19, Law on Arbitration). If
no agreement exists between the parties, the arbitral tribunal may, subject to the provisions
of Law on Arbitration, conduct the arbitration in such manner as it considers appropriate
(Art. 19.2, Law on Arbitration). The arbitral tribunal is vested with the power to determine
the admissibility, relevance, materiality and weight of any evidence (Art. 19.2, Law on
Arbitration).

The claimant shall state the facts supporting his claim, the points at issue and the relief or
remedy sought within the time agreed by the parties or determined by the arbitral tribunal
(Art. 23.1, Law on Arbitration). The respondent, in its own turn, shall state its defence in
respect of the matters raised by the claimant, unless the parties have agreed otherwise as to
the necessary prerequisites of such statements (Art. 23.1, Law on Arbitration). Moreover, the
parties are free to submit together with their statements all documents which they consider
relevant, or may provide reference to the documents or evince others to be submitted later
(Art. 23.1, Law on Arbitration). The above-mentioned statements, documents or other
information provided to the arbitral tribunal by the party shall be communicated to the other
party accordingly. The same rule also applies to the expert report or evidentiary document
on which the arbitral tribunal may rely during its decision-making process (Art. 24.3, Law
on Arbitration).

Both a party (with approval of the arbitral tribunal) and the arbitral tribunal may request
from a Supreme Court of the Republic of Azerbaijan (“Supreme Court”) support in taking
evidence (Art. 27, Law on Arbitration).

Confidentiality matters are not specifically regulated by the Law on Arbitration. However,
the parties are free to agree on the procedure to be followed by an arbitral tribunal in
conducting the proceedings (Art. 19.1, Law on Arbitration), and consequently can agree
for the proceedings to be confidential. IBA rules on the taking of evidence in international
arbitration are not taken into account in the Republic of Azerbaijan. However, the parties
are free to agree on the applicability of respective rules to their arbitral proceedings.
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No specific guidelines exist with respect to taking into account LCIA and IBA guidelines.
However, the parties are free to stipulate these matters in the arbitration agreement.

Arbitrators

As a rule, the parties are free to determine the number of arbitrators (Art. 10.1, Law on
Arbitration). A person shall not be precluded by reason of his nationality from acting
as an arbitrator, unless it has been agreed otherwise by the parties (Art. 11.1, Law on
Arbitration).

The parties can determine the procedure of arbitrators’ appointment (Art. 11, Law on
Arbitration).

If parties fail to agree on the procedure, the following rules will be applicable, as per the
Law on Arbitration (Art. 11.2, Law on Arbitration):

(a) In case of arbitration with the participation of three arbitrators, one arbitrator is
appointed by each party; afterwards, two arbitrators shall appoint the third arbitrator.
In case a party fails to appoint the arbitrator within 30 (thirty) days of receipt of the
respective request from the other party, or if the two arbitrators cannot agree on the
third arbitrator within 30 (thirty) days of their appointment, such an appointment shall
be made, upon request of a party, by the Supreme Court.

(b) In case of arbitration with the participation of a sole arbitrator, if the parties fail to
agree on the arbitrator, such appointment shall be made, upon request of a party, by
the Supreme Court.

In case, under the agreed appointment procedure, i) any party fails to act as per such
procedure, ii) either party or two arbitrators fail to reach an agreement as per such procedure,
or iii) a third party, including an institution, does not perform any function required to be
performed from a third party under such procedure, and another appointment procedure is
not stipulated by the arbitration agreement, any party may request the Supreme Court to
take the necessary action (Art. 11.4, Law on Arbitration).

Mandate of the arbitrator (Art. 14.1, Law on Arbitration) is terminated in case an arbitrator
cannot perform his/her functions, or for any other reason fails to act for a long period of
time, or if s/he withdraws from his office, or in case the parties agree on termination. In
case of controversy due to any of the above-mentioned grounds, any party may request the
Supreme Court to decide on the termination of the arbitrator’s mandate. Such a decision
shall not be subject to appeal (Art. 14.1, Law on Arbitration).

The Law on Arbitration also prescribes the arbitrators’ challenge procedure. Parties
can agree on the respective procedure (Art. 13.1, Law on Arbitration). In case such an
agreement does not exist, a party who intends to challenge an arbitrator shall, within 15
days of becoming aware of the arbitral tribunal’s composition or after becoming aware
of any circumstances referred to in Art. 12.2 (if circumstances exist that give rise to
justifiable doubts as to the impartiality or independence of the arbitrator, or if s’/he does
not have qualifications agreed by the parties), submit a written statement of the reasons
for the challenge to the arbitral tribunal. The respective arbitral tribunal shall decide on
the challenge, unless the challenged arbitrator withdraws from his office or another party
agrees to the challenge (Art. 13.2, Law on Arbitration).

The Law on Arbitration does not have any specific provision with respect to use of
secretaries. However, the Regulation of AICAC (Arts. 9, 11, 14, 16, 18-20, 24, 26, 29,
36, 47, 52) stipulates the matters related to the mandate and responsibilities of secretaries
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and the Secretariat in general. There is no public information with respect to actual use of
secretaries in the arbitral proceedings.

The IBA Guidelines on conflict of interest are not adopted in the legislation of the Republic
of Azerbaijan. However, parties are free to agree on the use of IBA Guidelines during their
arbitral proceedings. Matters related to arbitrators’ immunity are not specifically regulated
by the Law on Arbitration.

Interim relief

As per Art. 27 of the Law on Arbitration, with the approval of the arbitral tribunal a party
may request the assistance of the Supreme Court in taking evidence. The Supreme Court
may execute this request within its competence and in accordance with the rules on taking
evidence. The Law on Arbitration (Art. 9) provides for the possibility of a party to request,
before or during arbitral review, an interim measure of protection from the Supreme Court
and for a court to grant such measure. In practice, the Supreme Court considers requests for
interim relief only if arbitral proceedings have already commenced.

Arbitration award

According to the Law on Arbitration, an arbitral award must be in writing and signed by an
arbitrator (if the dispute has been heard by a sole arbitrator) or by a majority of arbitrators.
If signed by a majority of arbitrators, not all the reasons for the absence of other arbitrators’
signatures need be stated in the award.

The Law on Arbitration does not regulate fee structures. Regulation of AICAC, however,
provides for the fees. Amounts of fees under the Regulation depend on the amount of the
dispute, i.e. if the amount of dispute is up to US$ 20,000, then the arbitration fee is US$
1,000, and if above US$ 10,000,001, then the fee will be equal to US$ 32,200 plus 0.05%
of the dispute amount.

The Law on Arbitration does not regulate the way costs and expenses should be borne.
However, in accordance with the AICAC Regulation on costs, if there is no agreement
between the parties, the unsuccessful party will be required to pay the arbitration fees (A4rt.
6.1, AICAC Regulation on costs).

Challenge of the arbitration award

Arbitration law does not provide for rights of appeal. Arbitral awards may not be appealed
in the local courts of Azerbaijan. An award can be set aside by the Supreme Court, however.
This is the only recourse against an arbitral award. According to Art. 34 of the Law on
Arbitration, this is possible if the applicant proves that:

*  Aparty to the arbitration agreement was under some incapacity, or the agreement is not
valid under the law to which the parties have subjected it (or failing any choice of law,
under Azerbaijan law).

»  The applicant was not given proper notice about the appointment of an arbitrator or the
arbitral proceedings, or was otherwise unable to present his case.

*  The award deals with a dispute not contemplated by or not falling within the terms of
the arbitration, or contains decisions on matters beyond the scope of the arbitration
(provided that, if decisions on matters submitted to arbitration can be separated from
those not submitted, only that part of the award relating to decisions not submitted to
arbitration can be set aside).
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*  The composition of the arbitral tribunal or the arbitral procedure did not accord with
the parties’ agreement, unless the agreement was in conflict with a provision of the
Arbitration Law from which the parties cannot derogate (or, failing such agreement,
was not in accordance with the Arbitration Law).

An award can also be set aside if the court finds that:
» the dispute is not subject to settlement by arbitration under Azerbaijani law; or

» the award violates the Constitution of Azerbaijan.

Enforcement of the arbitration award

Republic of Azerbaijan has signed and ratified the New York Convention. Therefore, the
provisions of the New York Convention with respect to enforcement of foreign arbitral
awards are incorporated into the legislation of the Republic of Azerbaijan. As a rule, the
arbitral award shall be recognised as binding and shall be enforced accordingly (Art. 35,
Law on Arbitration). The Supreme Court is the body responsible for review of petitions in
respect of enforcement and recognition of arbitral awards. The party seeking enforcement
shall supply the duly authenticated original award or a duly certified copy accordingly,
as well as the arbitration original of the arbitration agreement or its certified copy. If the
arbitration agreement is not made in the Azerbaijani language, a duly certified translation of
the arbitration agreement shall be supplied (Art. 35.2, Law on Arbitration).

Enforcement of a foreign arbitral award may be refused by the Supreme Court based on the
below grounds (Art. 476 of CPC):

(a) if the party against whom the award has been made presents to the court evidence that:

i) one of the parties to the arbitration agreement did not have a capacity to this or
other extent, or that the arbitration agreement was invalid in accordance with the
legislation to which the parties made such agreement subject or, in the absence of
reference to such legislation, with the legislation of the State where the award was
rendered; or

ii) the party against whom the award was made was not duly notified about the
appointment of the arbitrator or the arbitration process, or that such party was not
able to present his case; or

iii) the award deals with a dispute not contemplated by or not falling within the terms
of submission to arbitration, or it contains decisions on matters beyond the scope
of the submission to arbitration, or it contains decisions on matters beyond the
scope of the submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to arbitration may be
recognised and enforced; or

iv) the composition of the arbitration tribunal or the arbitration procedures were not in
compliance with the arbitration agreement signed between the parties or, where the
parties have not concluded any such agreement, with the Law of the State where
the arbitration was held; or

v) the decision is not final for the parties or has been cancelled or suspended by the
court in accordance with the legislation of the State where such decision was
adopted; or

(b) if the court determines:
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i) that the object of the dispute may not be the subject of an arbitration process
according to the legislation of the Republic of Azerbaijan; or

ii) if the recognition or enforcement of the arbitral award contradicts the main
principles of the legislation and sovereignty of the Republic of Azerbaijan.

It should be also noted that the following matters relate to exclusive jurisdiction of the
courts of Republic of Azerbaijan (Art. 444 of CPC):

court proceedings related to property rights, rent or mortgage where the case is related
to real estate and is located in Republic of Azerbaijan;

cases related to legal status of entities: dissolution or de-registration of legal entities if
such legal entities have a legal address in Republic of Azerbaijan;

cases relating to claims in respect of recognition of validity of patents, marks or other
rights where registration or application for registration of these rights has been carried
out in the Republic of Azerbaijan;

if the decision on mandatory enforcement measures, taken in the course of court
proceedings, has been implemented in the Republic of Azerbaijan; or

cases related to claims against cargo shippers, deriving from contracts on transportation

services.

As a matter of practice, arbitral awards are enforced in the Republic of Azerbaijan, if the

above-mentioned preconditions are met.

Investment arbitration

Republic of Azerbaijan has concluded the following bilateral investment treaties:'

Country Date (Signed) Status (Ratified)
Albania 09/02/2012 22/05/2012
Austria 04/07/2000 28/05/2001
Belarus 03/06/2010 30/09/2012
Bulgaria 07/10/2004 01/03/2005
BLEU (Belgium-Luxembourg Economic Union) | 18/05/2004 27/05/2009
China 08/03/1994 01/04/1995
Croatia 02/10/2007 30/05/2008
Czech Republic 17/05/2011 09/02/2012
Egypt 24/10/2002 13/05/2003
Estonia 07/04/2010 08/06/2010
Finland 26/02/2003 10/12/2004
France 01/09/1998 24/08/2000
Georgia 08/03/1996 10/07/1996
Germany 22/12/1995 29/07/1998
Greece 21/06/2004 03/09/2006
Hungary 18/05/2007 26/02/2008
Islamic Republic of Iran 28/10/1996 20/06/2002
Israel 20/02/2007 16/01/2009
Italy 25/09/1997 04/02/2000
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Country Date (Signed) Status (Ratified)
Jordan 05/05/2008 25/12/2008
Kazakhstan 16/09/1996 30/04/1998
Korea 23/04/2007 25/01/2008
Kyrgyzstan 28/08/1997 28/08/1997
Latvia 03/10/2005 10/05/2006
Lebanon 11/02/1998 04/12/1998
Lithuania 08/06/2006 01/07/2007
Macedonia 19/04/2013 21/06/2013
Moldova 27/11/1997 28/01/1999
Montenegro 16/09/2011 02/11/2012
Norway 25/09/1996 n/a
Pakistan 09/10/1995 12/03/2006
Poland 26/08/1997 10/02/1999
Qatar 28/08/2007 19/10/2007
Romania 29/10/2002 29/01/2004
Russian Federation 29/09/2014 16/11/2015
San Marino 25/09/2015 18/12/2015
Saudi Arabia 09/03/2005 10/05/2005
Serbia 08/06/2011 14/12/2011
Switzerland 23/02/2006 25/06/2007
Syrian Arab Republic 08/07/2009 04/01/2010
Tajikistan 17/03/2007 26/02/2008
Turkey 25/10/2011 02/05/2013
Ukraine 21/03/1997 09/12/1997
United Arab Emirates 01/11/2006 24/08/2007
United Kingdom 04/01/1996 11/12/1996
United States of America 01/08/1997 02/08/2001
Uzbekistan 27/05/1996 02/11/1996

The Republic of Azerbaijan has also signed and ratified the Agreement on protection and

promotion of investment with the OPEC Fund for International Development?® (dated 19

November 2002).

The Republic of Azerbaijan has signed and ratified with no reservation the following

multilateral conventions:

*  Washington Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (entered into force on 14 October 1965); and

*  Energy Charter Treaty.
Only three cases have been raised against Republic of Azerbaijan before the International
Centre for Settlement of Investment Disputes (“ICSID”):

*  AZPETROLINTERNATIONAL HOLDINGS B.V. AZPETROL GROUP B.V.AZPETROL
OIL SERVICES GROUP B.V. v. Republic of Azerbaijan (hereinafter, “Azpetrol case”);
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*  Barmek Holding A.S. v. Republic of Azerbaijan, ICSID Case No. ARB/06/16 (hereinafter
“Barmek case”); and

»  Fondel Metal Participations B.V. v. Republic of Azerbaijan, ICSID Case No. ARB/07/1
(hereinafter “Fondel case”).

In the Azpetrol case, the Respondent lodged a preliminary objection in which it contested
the jurisdiction of the Tribunal.® The parties notified the Tribunal that they had reached “an
in-principle settlement of the case”. However, the Claimants subsequently denied that a
binding agreement to settle the case was concluded. In this respect the Respondent disagreed
and applied for an order dismissing the proceedings by reason of binding settlement.* The
Tribunal concluded that the parties concluded a binding settlement agreement in the form
of an exchange of emails. Accordingly, the Tribunal held that it had no jurisdiction to hear
the claim under the Energy Charter Treaty and the Convention on Settlement of Investment
Disputes between States and National of other States (“ICSID Convention”).?

In the Barmek case, the award was not published. However, as per available information,
the Tribunal rendered an award, embodying the parties’ settlement as per ICSID Arbitration
Rules 43(2).6

In the Fondel case, the details of the award were not made public. However, as per available
information, the Respondent filed a request for the discontinuance of the proceedings
pursuant to ICSID Arbitration Rule 43(1). The Claimant has informed the Tribunal that
it does not object to the Respondent’s request for the discontinuance of the proceedings.
As a result, the Tribunal issued a procedural order for discontinuance of the proceedings,
pursuant to ICSID Arbitration Rule 43(1).”

Since no award was issued by ICSID with respect to compensation to investors, there is no
track record per se with respect to enforcement of such awards in Republic of Azerbaijan.

* % *

Endnotes

1. http://investmentpolicyhub.unctad.org/IIA/CountryBits/13 (last visited 12 April
2017).

Republic of Azerbaijan ratified the Agreement on 9 December 2003.

3. Para. 1 of the Award. available at http://www.italaw.com/sites/default/files/case-
documents/ita0059.pdf (last visited 12 April 2017).

. Ibid.
5. Ibid. para. 2.

https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/06/16 (last
visited 12 April 2017).

7. https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/07/1 (last
visited 12 April 2017).
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Introduction

Belgium, a small country at the crossroads of international commerce, has always been
dependent on international trade. An important part of the Belgian economy is in the hands
of foreign corporations. In addition, the presence in Brussels of the headquarters of the
European Union, NATO and many other institutions, has helped transform the country into
an international, multilingual and multi-cultural hub for business and the service industry.

One of the consequences of this is that Belgium has always been amongst the first jurisdictions
to adopt treaties, laws and regulations favouring international business.

It has long been allowed in Belgium to settle most international and national business
disputes through arbitration, and Belgian courts show little reluctance to enforce arbitration
agreements and arbitral awards.

Arbitration is the predominant alternative mode for settling disputes in M&A transactions,
industrial joint ventures and international construction agreements. It is also often chosen in
international commercial disputes. By contrast, agreements between two Belgian entities to
be performed in Belgium most often remain subject to State courts’ adjudication.

Under the impetus of the main Belgian arbitration centre CEPANI, a new generation of
multilingual, sophisticated practitioners have successfully lobbied the government to
modernise the law and are actively promoting Belgium as a hub for arbitration.

In 2013, Part VI of the Belgian Code of Civil Procedure was entirely replaced in order to
bring the rules in line with recent changes in international practice and the UNCITRAL
model, and to encourage and facilitate arbitration under Belgian law. Since then, other
measures and laws have been adopted, with the objective of increasing the attractiveness of
Brussels as a place for arbitration'.

Part VI of the Code of Civil Procedure and relevant conventions

Part VI of the Code of Civil Procedure governs both national and international arbitration.
It is applicable whenever the seat of the arbitration is located in Belgium?. The Parties may,
however, choose to apply it even though the seat of the arbitration is not located in Belgium?. In
any event, Art. 1676.8 provides that a certain number of provisions of the Code are applicable
irrespective of both the seat of arbitration and the will of the parties. This is notably the case
with the provisions on the recognition and enforcement of foreign arbitral awards.

Part VI of the Code of Civil Procedure was modified by the Belgian Arbitration Act of 24 June
20134 The reform carried out by this 2013 Act made some significant changes to Belgian
law on arbitration and was designed to closely reflect the rules of the 1985 UNCITRAL
Model Law on International Commercial Arbitration with amendments as adopted in 2006
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(‘UNCITRAL Model Law’). However, it should be noted that Part VI of the Code of Civil
Procedure applies to several areas of law whereas the UNICITRAL Model Law was drafted
to apply only to commercial disputes.

The 2013 Act modernised the arbitration rules and made them more flexible so as to render
the proceedings more efficient. Court control has also been limited for the same purpose. In
addition, competence to deal with most disputes regarding arbitration has been conferred to
only six courts of first instance, so as to foster specialisation’.

The new rules apply to arbitral proceedings that were started after 1 September 2013.
Part VI of the Code of Civil Procedure is divided into nine chapters:

*  General provisions (Art. 1676-1680).

»  Arbitration agreement (Art. 1681-1683).

*  Composition of the arbitral tribunal (Art. 1684-1689).

»  Jurisdiction of the arbitral tribunal (Art. 1690-1698).

*  Conduct of the arbitration (Art. 1699-1709).

*  Arbitral award and closing of the proceedings (Art. 1710-1715).

*  Challenge of the arbitration award (Art. 1716-1718).

*  Recognition and enforcement of arbitral awards (Art. 1719-1721).
*  Time limitations (Art. 1722).

On 22 December 2016, the Parliament adopted the fourth potpourri bill (the ‘2016 Act’),
containing provisions on various aspects of the justice system®. This law, which gives further
form to the implementation of Minister Koen Geens’ Justice Plan and aims, in particular, to
make minor corrections and simplifications to the 2013 Act, entered into force (for the most
part) on 9 January 2017.

Beyond its national legislation, Belgium has adhered to various international conventions on
the recognition and enforcement of foreign arbitral awards:
» the Geneva Convention of 26 September 1927 on the Execution of Foreign Awards;

» the New York Convention of 10 June 1958 on the Recognition and Enforcement of
Foreign Arbitral Awards. However, Belgium has declared that it would apply the
Convention subject to reciprocity. Ratification of the New York Convention was not
restricted to commercial matters; and

»  the European Convention of 21 April 1961 on International Commercial Arbitration and
Appendices’.

Belgium has also ratified bilateral conventions concerning the recognition and enforcement
of arbitral awards with France, the Netherlands, Germany, Switzerland and Austria.

When those conventions are applicable, the rules contained therein are applied instead of
those provided by the Code of Civil Procedure.

Arbitration institutions — international institutions and ad hoc arbitration

While most arbitration proceedings in Belgium are institutional, there is still a fair amount of
ad hoc arbitration (mainly, but not exclusively in small disputes).

The ICC Rules are probably the rules that are most often adopted in large international
disputes involving a Belgian Party. There are occasional instances of arbitrations being held
in Belgium under the auspices of the LCIA, the Netherlands Arbitration Institute or other
foreign organisations.
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The main Belgian arbitration institution is the Belgian Centre for Arbitration and
Mediation (CEPANI)®. CEPANI was founded in 1969, under the auspices of the Belgian
National Committee of the International Chamber of Commerce (ICC) and the Federation
of Belgian Enterprises (VBO/FEB). Today, it is the leading arbitration institution in
Belgium, although there are also a handful of sectorial or regional arbitration centres. Ad
hoc arbitration still occurs regularly.

CEPANI arbitrations are governed by the CEPANI Arbitration Rules, which are inspired
by the ICC Rules and refer to some extent to Part VI of the Code of Civil Procedure®.

Arbitration agreement

Art. 1681 of the Code of Civil Procedure defines an arbitration agreement as ‘an agreement
by the parties to submit to arbitration all or certain disputes which have arisen or which
may arise between them in respect of a defined legal relationship, whether contractual or
not’. This definition is lifted verbatim from Art. 7 of the UNCITRAL Model Law.

Arbitrability

In accordance with Art. 1676.1 of the Code of Civil Procedure, an arbitration agreement
is only enforceable in relation to a dispute that is arbitrable. Parliament has made it clear
that it expects the courts to construe this requirement in favour of arbitration'.

Pursuant to Art. 1676.4 of the Code of Civil Procedure, this general rule of arbitrability
applies without prejudice to the exceptions provided by specific laws.

In certain areas, Belgian law provides that a dispute can only be arbitrated if the arbitration
agreement was entered into after the dispute has arisen, or provided that the arbitrators
have the obligation to apply Belgian law. One such restriction is to be found in the law
governing the termination of distributorship agreements. Art. 1676.4 also provides that
an arbitration agreement entered into prior to any dispute falling under the jurisdiction of
labour courts will be null and void.

In addition, pursuant to Art. 1676.3 of the Code of Civil Procedure, public authorities
may only enter into an arbitration agreement when the aim of that agreement is to resolve
disputes either arising from a contract or concerning certain subject matters provided by
law or by royal decree. In the latter event, the law or royal decree is to state the conditions
(if any) under which an arbitration agreement may be entered into. An example of such a
law or royal decree is Art. 14 of the Act of 21 March 1991 on the reform of certain State
enterprises!!. This article provides that an autonomous State enterprise may conclude an
arbitration agreement after a dispute has arisen.

Joinder of third parties and consolidation of proceedings

Art. 1709 of the Code of Civil Procedure provides that any third party showing an interest
may file a request before the arbitral tribunal to join the proceedings. Such a request must
be made in writing and forwarded by the tribunal to the parties. A party to the proceedings
may also call upon a third party to join the proceedings. However, the admissibility
of any joinder is subject to both the unanimous consent of the arbitral tribunal and the
existence of an arbitration agreement between the third party and the parties involved in
the arbitration.

Part VI of the Code of Civil Procedure does not provide for any rules regarding the
consolidation of proceedings. Unless the parties have agreed otherwise, the arbitral
tribunal thus does not have the power to consolidate proceedings without the parties’
consent'?. Of course, this is without prejudice to the provisions on consolidation that can

GLI - International Arbitration 2017, Third Edition 43 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Liedekerke Wolters Waelbroeck Kirkpatrick Belgium

be found in the rules of most arbitration organisations. In this regard, Art. 13.1 of the
CEPANI Arbitration Rules provides for a consolidation mechanism.

Competence-Competence

In accordance with the ‘competence-competence’ principle, Art. 1690 of the Code of Civil
Procedure provides that an arbitral tribunal has jurisdiction to rule on a party’s challenge to
the tribunal’s own jurisdiction. A claim that the tribunal does not have jurisdiction must be
raised by a party no later than the communication of its first written submission.

When a case that allegedly falls under an arbitration agreement is brought before State
courts, the courts may not raise an objection based on the arbitration agreement ex officio®.
They must decline jurisdiction only if it is disputed by a party on the grounds of the
arbitration agreement before any other defence, i.e. in that party’s first written submission.
If no party disputes the State court’s jurisdiction before any other defence, the parties are
considered to have agreed to it.

Severabilit

In accordance with Art. 1690.1 of the Code of Civil Procedure, an arbitral clause contained
in a contract is considered to be an agreement distinct from the other clauses of the contract.
The arbitration clause can thus be considered valid when the rest of the contract in which it
is contained is declared null and void.

Arbitration procedure

The Code of Civil Procedure sets out the procedural rules to be applied in arbitration
proceedings. However, those rules only apply if the parties have not agreed otherwise'?,
with the exception of the provisions on the impartiality and independence of arbitrators and
on the adversarial nature of the procedure, which are mandatory!®.

Commencing an arbitration
Pursuant to Art. 1702 of the Code of Civil Procedure, the arbitral procedure starts on the

date on which the request for arbitration is communicated in accordance with Art. 1678.1.
From that moment, the limitation period is interrupted.

Seat of arbitration

Art. 1701.1 of the Code of Civil Procedure provides that absent an agreement between
the parties, the arbitral tribunal may determine the place of arbitration. In doing so, the
tribunal must take into account the factual circumstances of the case, such as the parties’
preferences. If the arbitral tribunal does not determine the seat of arbitration, this place is
located where the award is rendered.

Unless otherwise agreed by the parties, the location of the seat of arbitration does not
prevent the arbitral tribunal from holding hearings and meetings in other places'®. For
instance, witnesses can be heard at their place of business. When the place of hearing or
meeting differs from the place of arbitration, this place must be mentioned in the minutes,
the award or the order'”.

The place of arbitration is of great importance as it determines the law applicable to
arbitration proceedings (see below).

Applicable law
Pursuant to Art. 1710.1 of the Code of Civil Procedure, the arbitral tribunal shall decide on

the dispute based on the law chosen by the parties as the law applicable to the merits of the
case. The parties may also allow the arbitral tribunal to decide on the case ex aequo et bono
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or as amiable compositeur'®. In any event, the arbitral tribunal shall decide in accordance
with the terms of the contract in cases of contractual disputes. The tribunal must also take
into account the usages of trade when the parties are involved in a commercial dispute'.

As for the law applicable to the procedure, Part VI of the Belgian Code of Civil Procedure
is applicable to arbitration proceedings when the seat of arbitration is located in Belgium.
The Parties may, however, choose to apply it even though the seat of the arbitration is not
located in Belgium®. However, some provisions of Part VI of the Code are applicable
irrespective of both the seat of arbitration and the will of the parties*'. This is notably the
case of the provisions on the recognition and enforcement of awards.

Rules on evidence

As in the UNCITRAL Model Law, Art. 1700.3 of the Code of Civil Procedure provides that
absent an agreement between the parties, the arbitral tribunal determines at its own discretion
the rules of evidence it will apply. In that regard, the International Bar Association (IBA)
Rules of Evidence and other similar rules have become the standard practice in Belgium.
However, while exercising its discretionary power, the arbitral tribunal is bound by the
principle provided at Art. 1699 that the parties must have equal opportunity to present their
case.

Privilege

A party may refuse to produce a piece of evidence for the reason that it contains confidential
information if such reason appears legitimate pursuant to Art. 882 of the Code of Civil
Procedure. Obviously, privileged lawyer-to-client or lawyer-to-lawyer communication
must not be disclosed.

Disclosure

There is no pre-trial discovery procedure in Belgium, whether before State courts or before
arbitral tribunals. Belgium is a civil-law country, where the procedure is adversarial and the
legal culture is not favourable to US or English-style discovery proceedings.

Before the civil courts, Art. 877 of the Code of Civil Procedure allows a party to ask the
court to order the disclosure of one or several documents, provided these documents are
clearly identified, their existence is proven and these documents are relevant and appear
prima facie useful for proving a fact that is decisive to the dispute.

In arbitration, Art. 1700.4 of the Code of Civil Procedure allows the arbitral tribunal to
compel a party to disclose a piece of evidence, but does not refer to the standards and
requirements of Art. 877 of the Code of Judicial Procedure. The arbitrators thus appear to
have broader discretion than the courts to order the disclosure of documents®*. The IBA
Rules would generally serve as the guideline under which the arbitrators will order a party
to disclose one or several documents.

With regard to the language of documentary evidence, the arbitral tribunal enjoys broad
discretion in allowing the submission of documents in foreign languages and in ordering
their translation, unless the parties have agreed otherwise or due process requires a
translation®. Indeed, the flexibility of arbitration (as opposed to litigation before the State
courts) on language issues is one of the factors that contribute to the success of arbitration.

Witness deposition

While they very seldom take place before the civil courts, witness depositions are becoming
the norm in arbitration. The international model based on affidavits, direct examination,
and cross-examination, has become standard practice, with each party bringing its witnesses
to the hearing or summoning the other party to bring designated witnesses.
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However, the arbitral tribunal cannot coerce a person to appear as a witness?. If a witness
refuses to appear before the arbitrators, Art. 1708 of the Code of Civil Procedure provides
that a party can request the presiding chair of the court of first instance (in fast-track
proceedings) to order all necessary measures for the taking of evidence®. For instance,
the presiding chair of the court of first instance may order a witness to appear before the
arbitral tribunal, subject to a non-compliance penalty and damages?.

Expert evidence

In the Belgian legal tradition, the parties seldom bring their experts to the proceedings.
They may do so, but the courts and also the arbitrators will be less inclined to listen to a
party-expert than to a neutral, court-appointed expert.

Art. 1707.1 of the Code of Civil Procedure provides that the tribunal arbitral may appoint
one or more experts to report on specific issues. As under the former arbitration regime,
an expert may only be appointed to report on questions of fact and not on legal questions
submitted to the arbitral tribunal®’.

The tribunal may appoint an expert either proprio motu or at a party’s request?®. However,
the parties may exclude the tribunal’s authority to appoint an expert either in the arbitration
agreement or during the arbitration proceedings®. Pursuant to Art. 1707.3 of the Code of
Civil Procedure, the parties themselves may also jointly appoint technical experts.

At the request of a party or when the tribunal deems it necessary, the expert shall participate
in a hearing where the tribunal and the parties may interrogate them?.

The arbitral tribunal is not bound by the expert’s findings. Those findings only amount
to an advisory opinion®. Nonetheless, in practice, tribunals often do rely on the expert
evidence.

Confidentiality

Although the Code of Civil Procedure does not expressly so provide, arbitral proceedings
in Belgium are considered to be entirely confidential. Art. 25 of the CEPANI Arbitration
Rules provides that the proceedings are confidential, unless otherwise agreed by the parties
or unless there is a legal requirement of publicity. In practice, where no arbitral institution
rules provide for the confidentiality of the arbitration, a clause is often inserted to that
effect in the terms of reference®.

Moreover, it is generally considered that arbitrators under Belgian law are bound by an
obligation of professional secrecy with respect to the facts of which they have become
aware as a result of their role as an arbitrator, an obligation that is not limited in time.
However, in the current context of the intensifying fight against tax fraud and money-
laundering, there is a prevalent tendency to consider that arbitrators have a duty to disclose
criminal offences of which they have become aware during the course of proceedings.

Arbitrators

Appointments in general

Pursuant to Art. 1684 of the Code of Civil Procedure, as long as the arbitral tribunal
is composed of an odd number of arbitrators, the parties may agree on the number of
arbitrators and may choose to appoint a sole arbitrator. Absent any agreement of the
parties, an arbitral tribunal is composed of three arbitrators.

Procedure
As provided by Art. 1685.2 of the Code of Civil Procedure, the parties may agree on
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a procedure for the setting-up of the arbitral tribunal as long as they fulfil the general
requirements of independence and impartiality of the arbitrator(s).

Absent such an agreement between the parties, in the case of an arbitral tribunal composed
of three arbitrators, the procedure is as follows. The claimant must notify the respondent
of their intention to start an arbitration, appoint the arbitrator of their choice and invite the
respondent to appoint their arbitrator. If the respondent fails to appoint an arbitrator within
one month of the notification sent by the claimant, the latter may request the presiding chair
of the court of first instance to appoint the respondent’s arbitrator. Both party-appointed
arbitrators must then appoint the presiding chair of the arbitral tribunal. If they fail to
do so within one month of the appointment of the second party-appointed arbitrator, the
presiding chair of the court of first instance may be requested to make the appointment.

When the arbitral tribunal is to be composed of a sole arbitrator or of more than three
arbitrators, if the parties cannot agree on the choice of the arbitrator or on the composition
of the arbitral tribunal, the presiding chair of the court of first instance may be requested to
make the necessary appointments.

Challenging an arbitrator

Arbitrators may be removed on the following grounds: if they lack the legal capacity to act
as an arbitrator; if they do not meet the requirements set in the arbitration agreement; or if
justifiable doubts exist as to their impartiality or independence®. However, a party cannot
challenge the appointment of an arbitrator after he/she has been appointed, on grounds of
which that party was aware at the time of the appointment®,

The parties may agree on a procedure for removing arbitrators’’. Absent such an
agreement, the party wishing to challenge the appointment of an arbitrator must first
notify its objections to all of the arbitrators and to the other party. The arbitrator facing
such challenge then has 10 days to withdraw. If he/she does not withdraw, a motion for
their dismissal can be filed before the presiding chair of the court of first instance, whose
decision is not subject to any recourse®®.

The parties may also agree to terminate the mandate of an arbitrator when that arbitrator
cannot or does not fulfil his/her mission within a reasonable time*. Absent such an
agreement, a party may seize the presiding chair of the court of first instance, whose
decision is not subject to any recourse*.

Impartiality of arbitrators

A general requirement of independence and impartiality of the arbitrators appears from
several provisions of Part VI of the Code of Civil Procedure. In addition, a person who
is approached in order to be appointed as an arbitrator must declare any circumstance that
could raise justifiable doubts as to his/her impartiality or independence. The occurrence of
any such circumstance during the proceedings must also be communicated to the parties*.

Immunity of arbitrators

The concept of ‘immunity’ of an arbitrator does not exist as such under Belgian law. An
arbitrator may be sued based on the rules of contractual and extra-contractual liability
under Belgian law. However, an arbitrator cannot be held liable for having erred in law.

Secretaries to the arbitral tribunal

There are no rules under Belgian law governing the position of secretaries to the arbitral
tribunal. In practice, many arbitrators use one of their assistants as informal secretary, with
the parties’ consent.
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Interim relief

The provisions of the Code of Civil Procedure concerning interim and conservatory measures
provide for parallel jurisdiction of both State courts and arbitral tribunals, although the
parties may agree otherwise®.

Articles 1691 to 1697 deal with the power of arbitral tribunals to grant interim and
conservatory measures. Those articles are based on Art. 17 of the UNICITRAL Model Law,
but depart from it to a certain extent. For instance, under Belgian law the arbitral tribunal
is not allowed to order ex parte interim measures®*. However, the 2013 Belgian Act grants
more power to the arbitral tribunal than the UNICITRAL Model Law does, as it does not
restrict the arbitral tribunal’s discretion to grant interim measures whereas the Model Law
provides a list of conditions that must be met in order to grant such measures (see below).

Powers to grant interim relief

Pursuant to Art. 1691.1 of the Code of Civil Procedure, an arbitral tribunal may order any
interim or conservatory measure that it deems appropriate. The arbitral tribunal has full
discretion to decide which measures are necessary and when. The arbitral tribunal may
also amend, suspend or terminate an interim or conservatory measure, not only when the
tribunal itself has granted such a measure but also when that measure results from a State
court decision*.

In addition, new Art. 1697 of the Code of Civil Procedure provides that an arbitral award
granting interim measures is binding and can therefore be declared enforceable by a state
court. Unless stated otherwise by the arbitral tribunal, the court shall enforce such award,
irrespective of the country where that award was rendered. Thus, even if arbitral awards
granting interim relief are not enforceable per se, they should be automatically declared
enforceable by State courts. Belgian law thus recognises a great legal force to such awards.

However, arbitral tribunals may not grant attachment orders®*. These fall under the
exclusive jurisdiction of State courts. Moreover, as mentioned above, Belgian law does not
allow arbitral tribunals to order ex parte interim measures®. The possibility for the parties
to seek interim relief from State courts, when not excluded by agreement, is therefore of
great importance.

In accordance with Art. 1698 of the Code of Civil Procedure, the presiding chair of the court
of first instance, when seized of a claim for interim relief in relation to arbitration proceedings,
has the same power as when seized of such a claim in relation to court proceedings.
Consequently, interim or conservatory measures may be granted by the presiding chair of the
court of first instance only if urgency so requires*’. Where there is an arbitration agreement,
this condition of urgency is often interpreted as meaning that the presiding chair of the
court of first instance can only grant interim or conservatory measures when it would not be
possible to obtain such measures in due time from the arbitral tribunal.

Security for costs
Both State courts and arbitral tribunals may grant an order to provide security for costs, as

this is a conservatory measure that falls under the broad terms of articles 1691 and 1698 of
the Code of Civil Procedure.

Arbitration award

Formal requirements

The arbitral award must be made in writing and must be signed by the arbitrator(s), or by
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a majority of them if the reason for any omitted signature is stated®. This does not mean
that a dissenting opinion must be filed but merely that the award must mention whether
an arbitrator has refused to sign or was incapable of signing.

The award must state the decision of the arbitral tribunal®, including as to which of the
parties must bear the costs of the arbitration and in what proportion®'. The award must also
state the reasons on which it is based*?. Contrary to the UNCITRAL Model Law, Belgian
law does not allow the parties to exempt the arbitral tribunal from stating reasons™.

The award must contain the following information: the names and domiciles of the parties
and of the arbitrators; the subject matter of the dispute; the date of the award; and the place
of arbitration®*.

The sole arbitrator or the president of the arbitral tribunal must ensure that the award is
received by each party in accordance with Art. 1678, and that each party receives an original®.

Costs for the parties

The parties may recover the costs of the arbitration which, unless otherwise agreed,
include the fees and expenses of the arbitrators, the fees and expenses of the counsel and
representatives of the parties, the administrative costs of the arbitral institution and all the
other costs resulting from the arbitral proceedings®. Regarding the shifting of costs, the
general practice is to apply the principle that costs follow the outcome, though many arbitral
tribunals also take into account the attitude of each party in the arbitration.

Interest

The question of whether the parties to an arbitration are entitled to recover interest is not
determined by Belgian law as it depends on the law applicable to the merits of the case. When
applicable, Belgian substantive law itself allows parties to recover interest, either as of the
deadline for payment or as of the date of the summons when such deadline does not exist or
cannot be precisely determined”’. Consequently, issuing an order to pay interest pursuant to a
foreign law applicable to the merits of the case is allowed in Belgian arbitration proceedings,
and in practice, arbitrators in Belgium show no reluctance to order the payment of interest.

Challenging an arbitration award

Under Belgian law, an arbitral award may be challenged in three ways.

Firstly, within one month of the communication of the award and unless another period
of time has been agreed upon, the parties may request the arbitral tribunal to rectify any
material error in the award or, if so agreed by the parties, to give an interpretation of a
specific part of the award.

Secondly, the parties may lodge an appeal against an arbitral award, which is a challenge
of the arbitral award on the merits, but only if such a possibility is provided for in the
arbitration agreement®.

An appeal against an arbitral award cannot be brought before State courts and so must
be lodged before an arbitral tribunal composed of different arbitrators. Unless agreed
otherwise, such an appeal must be lodged within one month of the communication of the
first award. A new arbitration procedure then begins before the new arbitral tribunal.

However, most arbitration agreements do not provide for an appeal and, instead, provide
that the award shall be final, i.e. the parties cannot request an arbitral tribunal to determine
the merits of the case for a second time. Appeals against arbitral awards in Belgium are thus
extremely rare.
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Thirdly, in accordance with Art. 1717 of the Code of Civil Procedure, the parties may
request the court of first instance to set aside the award (i.e. to file a claim for annulment)®,

Under Art. 1717, an award may only be set aside on the following grounds:

i.  thereis no valid arbitration agreement. This ground may not be invoked by a party who
was aware of it during the arbitral proceedings and failed to raise it;

ii. the party making the claim for annulment was not given proper notice of the arbitral
proceedings or was otherwise unable to present its case, unless this irregularity had no
impact on the award. This ground may not be invoked by a party who was aware of it
during the arbitral proceedings and failed to raise it;

iii. the award deals with a dispute that does not fall within the arbitration agreement or
contains decisions on matters beyond the scope of the arbitration agreement (and in
that case, only those parts of the award may be annulled if they can be separated from
the decisions on matters that do fall under the arbitration agreement). This ground
may not be invoked by a party who was aware of it during the arbitral proceedings and
failed to raise it;

iv. the award does not state reasons;

v. the arbitral tribunal was not set up according to the applicable rules. This ground may
not be invoked by a party who was aware of it during the arbitral proceedings and
failed to raise it;

vi. the arbitral tribunal has exceeded its powers;

vii. the subject matter of the dispute is not arbitrable;

viii. the award is contrary to Belgian rules of international public policy; or
ix. the award was obtained by fraud.

Pursuant to Art. 1718 of the Code of Civil Procedure, parties who are neither Belgian nor

Belgian residents may agree to exclude the possibility to seek annulment of the award. Such

agreement must be express and unambiguous. Reference to arbitration rules excluding

annulment is not sufficient®!. The European Court of Human Rights has confirmed that

the similar provision in Swiss law was not contrary to the right of access to a tribunal
62

guaranteed by Art. 6 of the Convention®.

It is uncertain whether the parties may agree to expand the grounds for setting aside the
award®®. In any event, the parties may only do so after the award was rendered. The
arbitration agreement may also impose strict duties on the arbitrators, the violation of
which constitutes a violation of the arbitral agreement, giving rise to a possible claim for
annulment.

Procedure for challenging awards through a claim for annulment

A claim for annulment may only be filed when the award can no longer be challenged
before the arbitrators®. It must be filed before the court of first instance, by means of a
writ of summons and within three months of the communication of the award to the party
requesting the award to be set aside®.

Both a decision on jurisdiction and an award on the merits may be challenged through
a claim for annulment. In accordance with Art. 1690.4 of the Code of Civil Procedure,
however, an award confirming jurisdiction may only be challenged together with the award
on the merits.

When asked to set aside an arbitral award, the court of first instance may suspend the
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proceedings for a specific period of time in order to enable the arbitral tribunal to resume
the arbitral proceedings or to eliminate the grounds for annulment®.

In order to prevent an appeal against an enforcement order and a claim for annulment from
being brought before different courts, Art. 1717.7 now provides that in case of appeal against
an enforcement order, the party against whom the enforcement is sought must file its claim
for annulment during the same proceedings. The judgment on the annulment claim cannot
be appealed®” but can form the object of recourse before the Belgian Court of cassation®,
The 2013 Act eliminated the possibility of lodging an appeal against such judgment as it was
an obstacle to Belgium being chosen as a seat for international arbitrations®.

Enforcement of arbitral awards

In accordance with Articles 1719 to 1721 of the Code of Civil Procedure, authorisation to
enforce an arbitral award, either Belgian or foreign, may be requested before the court of
first instance by means of an ex parte application. An original or a certified copy of the
award must be filed. The recognition and enforcement of ICSID arbitral awards is governed
by a distinct regime (see below).

Since the entry into force of the 2016 Act, Art. 1680.6 provides that any application for
leave to enforce an award rendered in Belgium shall be made to the court of first instance
whose seat is that of the court of appeal in whose jurisdiction the place of arbitration is
fixed. Territorial jurisdiction to file a claim for leave to enforce an award rendered abroad
will, however, still have to be determined under Art. 1720.2 (i.e. the claim will have to be
filed before the court of the place where the party against whom enforcement is sought has
its domicile or residence in Belgium or, in the absence of such domicile or residence, the
place where the applicant wishes to enforce the arbitral award). An original or a certified
copy of both the award and the arbitration agreement is no longer required.

Art. 1721(3) of the Code of Civil Procedure provides that a treaty concluded between
Belgium and the country where the arbitral award was rendered takes precedence over
domestic rules. In this respect, it should be recalled that Belgium has signed five bilateral
treaties on recognition and enforcement of arbitral awards with Austria, France, Germany, the
Netherlands and Switzerland. This provision must be read together with the ‘more favourable
law’ provision of the New York Convention, which provides that the Convention does not
take precedence over legislation that is more favourable to recognition and enforcement.

Art. 1721 of the Code of Civil Procedure provides several grounds for refusing recognition
and enforcement that are inspired by Art. 35 of the UNCITRAL Model Law and are to
a large extent similar to the ones provided under Art. V of the New York Convention.
Enforcement of the award may thus be denied only on the following grounds:

i.  the arbitration agreement on which the arbitral award is based is not valid;

ii. the party against whom the claim for leave to enforce is made was not given proper
notice of the arbitral proceedings or was otherwise unable to present their case, unless
this irregularity had no impact on the award. This ground for denial of enforcement is
another illustration of the Belgian legislature’s will to safeguard the rights of defence
and equality between the parties;

iii. the award deals with a dispute that does not fall within the arbitration agreement or
contains decisions on matters beyond the scope of the arbitration agreement (and in that
case, only those parts of the award may be annulled if they can be separated from the
decisions on matters that do fall under the arbitration agreement);
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iv. the award does not state reasons where it is required to do so by the law applicable to
the arbitral proceedings;

v. the arbitral tribunal was not set up according to the applicable rules or if the procedure
did not comply with the applicable rules, unless, in the latter case, the irregularity had
no impact on the award,

vi. the award has not yet become compulsory for the parties or has been annulled or
suspended by a court in the State where it was rendered;

vii. the arbitral tribunal has exceeded its powers;
viii. the subject matter of the dispute is not arbitrable; or

ix. the recognition or the enforcement of the award would be contrary to rules of Belgian
international public policy.

As the judgment on the claim for leave to enforce the award is an ex parte judgment, it can

be appealed by the party against whom enforcement is sought before the same court (the

court of first instance) (i.e. a third-party opposition may be filed before the same judge).

The judgment cannot, however, be appealed before the court of appeal™. It can, however,
be contested before the Belgian Court of Cassation’'.

Belgian courts ensure a wide enforcement of both national and foreign arbitral awards
in accordance with the regime provided in Articles 1719 to 1721 of the Code of Civil
Procedure™. They do not apply the grounds for non-enforcement extensively and have not
given a wide scope to the public policy ground for non-enforcement. When Belgian courts
do refuse the enforcement of an award on public policy grounds, it is often due to major
procedural failures.

Investment arbitration

Belgium is a party to the ICSID Convention and to more than 60 bilateral investment
treaties (BITs), which it negotiates and concludes also on behalf of Luxembourg as the
‘Belgo-Luxembourg Economic Union’. Belgium does not have a published model BIT
but certain tendencies are followed in the treaty negotiations, such as the wish to include
environment and social clauses.

The Act of 17 July 1970 implementing the ICSID Convention in Belgium sets out a specific
regime applicable to the recognition and enforcement of ICSID arbitral awards (see question
1). Art. 3 of the Act of 1970 provides that the Ministry for Foreign Affairs is entitled to
validate the authenticity of the awards for recognition and enforcement purposes. The
certified documents are then transmitted by the Ministry of Justice to the Chief Clerk of the
Court of Appeal of Brussels to grant the ‘exequatur’ to the arbitral awards.

There are no other domestic rules that specifically govern recognition and enforcement or
arbitral awards against foreign states. If the award is not an ICSID award, the general rules
apply.

Belgium is also a party to the Energy Charter Treaty.

In its recent judgment of 9 December 20167, the Brussels court of first instance dismissed
Russia’s attempt to block Yukos Universal Ltd (YUL)’s enforcement proceedings in
Belgium. This case dates back to three arbitral awards which cumulatively ordered Russia
to pay US$ 50 billion to the benefit of former shareholders of the Russian oil company
Yukos for violation of the Energy Charter Treaty. On 24 June 2015, the Brussels court of
first instance granted exequatur of the award rendered in favour of YUL (one of the three
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former shareholders of Yukos). Russia subsequently filed third-party oppositions contesting
both (i) the legality of the seizures conducted by YUL against assets belonging to Russia
and two of its affiliated news agencies, and (ii) the 2015 exequatur order rendered by the
court of first instance. In its novel judgment of 9 December 2016, the Brussels court of
first instance found in favour of YUL, and declared Russia’s third-party opposition against
the order granting exequatur inadmissible. During the hearing, YUL argued that Russia’s
third-party opposition was inadmissible since the applicable convention (the Belgium-
Netherlands bilateral Convention of 1925) did not provide for third-party proceedings but
only for the possibility to appeal an exequatur order.

Decisions against Belgium

There has not been any arbitral award rendered against Belgium made public so far. An
investment arbitration has been started against Belgium under ICSID by the Chinese
company Ping An, but the tribunal decided in 2015 that it was entirely without jurisdiction.
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Introduction

Canada is a federal state, made up of 10 provinces and three territories. Under the Canadian
Constitution, the administration of justice falls within the jurisdiction of the provinces.
Accordingly, each province has enacted its own legislation governing arbitrations. In
addition, the federal government has enacted legislation which governs arbitrations involving
a department of the federal government, a Crown corporation, or raising issues of maritime
or admiralty law.!

With one exception, each province has enacted two arbitration statutes: one that governs
international commercial arbitrations, and one that governs all other arbitrations.> Thus,
for example, the province of Ontario has enacted the Arbitration Act, 1991, which governs
domestic arbitrations,’ and the International Commercial Arbitration Act, 2017, governing
international commercial arbitrations.*

Virtually all of the provinces (except Quebec) have incorporated the UNCITRAL 1985
Model Law into their respective statutes. For example, in British Columbia, the International
Commercial Arbitration Act® largely replicates the provisions of the 1985 Model Law.
And recently, Ontario became the first jurisdiction in Canada to amend its international
commercial arbitration legislation to reflect the changes made to the Model Law in 2006.
The International Commercial Arbitration Act, 2017 provides that the Model Law has force
of law in Ontario, albeit subject to certain exceptions and modifications as set out in the Act.®

For ease of reference, this chapter will focus on the law governing international arbitrations
in Ontario and British Columbia. To the extent that arbitration is being considered in other
provinces or under the federal statute, the relevant legislation should be consulted.

There are a number of local arbitration bodies, including ADR Chambers International
(in Ontario), the ADR Institute of Canada (in Ontario), the British Columbia International
Commercial Arbitration Centre and the Canadian Commercial Arbitration Centre (in
Quebec). Each of these institutions has its own set of procedural rules.

And, if parties so desire, they can also avail themselves of the services of international arbitral
institutions, such as the International Court of Arbitration of the International Chamber of
Commerce or the London Court of International Arbitration, for international arbitrations
conducted in Canada.

Arbitration agreements

Formalities

Both the Ontario and the British Columbia statutes governing international arbitration
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expressly require arbitration agreements to be in writing, although the writing requirement
can be established by an exchange of letters or emails.” This is a departure from the
statutes governing domestic arbitrations, which do not require an arbitration agreement
to be in writing.® Because the domestic statutes generally apply to all arbitrations not
governed by the international statutes,’ it may be possible to have an oral agreement to
arbitrate an international dispute which would be governed by a domestic statute.

The arbitration agreement may be entered into either before or after the dispute arises.
Most commonly, the arbitration agreement is set out in the commercial document which
establishes the relationship between the parties (for example, purchase and sale agreement,
joint venture agreement, licence agreement, etc.).

Scope and arbitrability

The international arbitration statutes apply only to “commercial” arbitrations.!® Within
the scope of “commercial” activity, the arbitration agreement can be as narrow or broad as
the parties wish. The broadest arbitration agreement can provide that all disputes between
the parties be resolved by arbitration. More commonly, however, disputes arising out of,
or in connection with, the particular agreement in which the arbitration agreement is
contained are submitted to arbitration. Alternatively, parties can agree to arbitrate only
very specific disputes — for example, purchase price adjustment disputes arising out of a
purchase and sale agreement.

The availability of arbitration may be limited by legislation. For example, certain
provincial consumer protection statutes have been held to oust the jurisdiction of an
arbitrator, at least in connection with that aspect of the parties’ dispute that is addressed
by the statute."

Separability and the tribunal’s competence to determine its own jurisdiction

Both the British Columbia statute and the Ontario statute provide that the arbitral
tribunal is competent to determine its own jurisdiction, including determinations as to the
existence or validity of the arbitration agreement.'> That principle has been consistently
enforced by Canadian courts.!*> A decision by the arbitral tribunal as to its jurisdiction
may be appealed to the court within 30 days." At first instance, a court must limit itself
to a prima facie analysis of the application of the arbitration clause, and must defer all
other jurisdictional issues to the arbitration tribunal.'®

The statutes also provide that an arbitration clause that forms part of a larger contract shall
be treated as independent and separable.' Again, the Canadian courts have interpreted
and applied those statutory provisions in a consistent and predictable manner.!’

Consolidation or joinder of parties or claims

The Model Law does not provide for consolidation of arbitration proceedings. However,
both the Ontario and the British Columbia statutes provide that the court may order
consolidation of proceedings, if all parties consent.!® (Such a consolidation order can be
made upon application of all parties.) These provisions are useful in circumstances where
the parties have agreed in the arbitration agreement (or subsequently) to consolidation,
but cannot agree on the process to be followed, as it provides a mechanism for the court to
grant directions. The statutes also provide that parties can agree to consolidate arbitration
proceedings without a court order."”

Neither an arbitral tribunal nor a court can compel a third party who is not subject to the
arbitration agreement to join in the arbitral proceedings. A court also cannot consolidate or
join arbitral proceedings unless all parties consent or unless provided for in the arbitration
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agreement.”® For this reason, parties are well-advised to ensure that the arbitration
agreement requires all subcontracts or related agreements to contain a consolidated
arbitration clause.

Arbitration procedure

Commencement of arbitration

Both the British Columbia and Ontario statutes provide that, unless otherwise agreed by
the parties, arbitral proceedings are deemed to commence on the date on which a request
for that dispute to be referred to arbitration is received by the respondent.?!

The statutes do not impose any particular requirements with respect to the form of the
request or with respect to the manner of delivery, beyond stating that the request can be
delivered personally or to the respondent’s place of business, habitual residence or mailing
address.?

However, if the arbitration agreement provides that the initiating request for arbitration
is to take a particular form or is to be delivered in a particular manner, or that certain
procedural steps must be completed to commence the arbitration, then those requirements
must be satisfied. Thus, the Ontario Court of Appeal found that an arbitration had not been
commenced within the required 12-month period specified in the contract because the
notice of arbitration, despite having been served on the other party, had not been filed with
the relevant institution as required by the arbitration agreement.?

Following the requirements set out in the arbitration agreement for commencing the
arbitration is particularly important in the context of contractual limitation periods (such
as the 12-month period in the above-noted case), as well as statutory limitation periods.
Canada generally has fairly short limitation periods for properly initiating claims as
compared to other countries. (For example, the general limitation period in Ontario and
BC is two years from discovery of the claim.?)

Place of arbitration

The seat or place of the arbitration will determine the procedural law (lex arbitri) governing
the arbitration (which may be different from the substantive law governing the dispute).?

Ordinarily, the hearing will be held in the seat of the arbitration, although the parties can
agree otherwise. For example, if an arbitration agreement provides for the arbitration
to take place in Toronto, Ontario, the parties could agree for the hearings to be held in
Vancouver, British Columbia and be deemed to be taking place in Toronto. In such
circumstances, the Ontario statute would still govern the procedure of the arbitration and,
if the parties were in need of court assistance (for example, in appointing an arbitrator),
they would have to apply to the Ontario courts.?

Procedural rules and evidence

With certain minor exceptions,”’ the choice of procedural rules is left up to the parties
to decide. Thus, for example, an arbitration agreement can provide that the governing
rules shall be those of a particular arbitration institution, for example, the rules of the
International Chamber of Commerce (ICC), ADR Institute of Canada, Canadian
Commercial Arbitration Centre, British Columbia International Commercial Arbitration
Centre, or the London Court of International Arbitration (LCIA), among others.

If, however, the arbitration agreement is silent on the question, then the various statutes

generally defer the choice of procedures to the arbitral tribunal.?® This includes the power
to determine the admissibility, relevance, materiality and weight of any evidence.”® In
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that regard, arbitrators in Canada often refer to the IBA Rules on the Taking of Evidence
in International Arbitration when making decisions about the production and exchange of
documents and the admissibility of evidence.

For those arbitrations that may involve the use of expert evidence, the typical practice in
Canada is for the parties to exchange expert reports prior to the hearing. It should also be
noted that the statutes governing international arbitrations provide that the arbitral tribunal may
appoint its own expert to report to it on specific issues, unless otherwise agreed by the parties.*

Privacy and confidentiality

It is recommended that parties address confidentiality obligations expressly in the arbitration
agreement (including any applicable exceptions, for example, public company disclosure
obligations). Alternatively, the parties can incorporate the rules of an institution that
satisfactorily address confidentiality obligations.

Both the Ontario and British Columbia statutes are silent on confidentiality, and the
Canadian courts have not determined whether an arbitration will be subject to an implied
obligation of confidentiality absent an express confidentiality provision in the arbitration
agreement. Therefore, if confidentiality is desired and if it is not addressed in the arbitration
agreement, it is important that the parties enter into a confidentiality agreement or have the
arbitral tribunal issue a confidentiality order.

Arbitrators

The arbitration agreement can specify the number of arbitrators and the method of
appointment or can refer to the rules of an institution which will determine the number of
arbitrators. Where the arbitration agreement is silent, the Ontario and British Columbia
statutes both provide that the arbitral tribunal shall be composed of three arbitrators (this is
contrasted with their respective domestic acts which default to a single arbitrator), with one
arbitrator being appointed by each of the parties and the third being appointed by agreement
of the two appointees.’! Where there is a failure to comply with the appointment procedure
(either the one agreed to by the parties or the one imposed by statute, as applicable), a party
may apply to the court for assistance in appointing the tribunal >

Under both the Ontario and the British Columbia statutes, an arbitrator may be challenged
only if circumstances exist that give rise to justifiable doubts as to his or her impartiality or
independence, or if he or she does not possess qualifications agreed to by the parties.** Any
challenge to an arbitrator must be advanced within 15 days of the party becoming aware
of the issue,* and shall be made initially to the arbitral tribunal (or in accordance with the
procedure agreed upon by the parties) and, if not successful, to the court.*®

In determining whether there are justifiable doubts as to the arbitrator’s impartiality or
independence, Canadian courts have recently begun referring to the 2014 IBA Guidelines
Jor Conflict of Interest as an authoritative source.’® The Guidelines are, to a large degree,
consistent with the already-developed jurisprudence.

Both the Ontario and the British Columbia statutes provide that an arbitrator’s mandate
terminates if he or she becomes de jure or de facto unable to perform his functions or for
other reasons fails to act without undue delay, and he or she withdraws from office or the
parties agree on the termination.’” If a dispute remains concerning the arbitrator continuing
to act (for example, if only one party alleges that the arbitrator has become unable to act or
has unduly delayed), a party may ask the court to decide on the termination of the mandate.*®

Arbitrators who are acting in a “judicial or quasi-judicial capacity” are generally immune from
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civil liability in Canada absent fraud or bad faith.* The requirement for acting in a judicial or
quasi-judicial capacity means that an arbitrator who is performing a valuation function may
not enjoy the benefits of immunity.*® The factors that must be present for immunity are:

1. there must be an existing dispute which the parties have submitted to the arbitrator;

2. the arbitrator must be acting in a judicial or quasi-judicial manner; that is, he or she
receives evidence and hears argument in coming to his or her decision; and

3. thearbitrator must be fulfilling his or her function as an independent party, in compliance
with the mandatory provisions of the applicable legislation.*!

Interim relief

Depending on the terms of the arbitration agreement and the applicable procedural rules,
parties to an international arbitration may have access to a broad range of interim relief in
Canada. That interim relief may be sought either from the arbitral tribunal or from the courts.*

In British Columbia, section 17 of the International Commercial Arbitration Act provides
that an arbitral tribunal may order interim relief, unless otherwise agreed by the parties.®

In Ontario, the powers to award interim relief have been expanded by the coming into force of
the International Commercial Arbitration Act, 2017. The jurisdiction to award interim relief
is granted by Article 17 of the Model Law, which permits an arbitral tribunal, at the request
of a party, and absent an agreement to the contrary, to “grant interim measures” in order to:

(a) maintain or restore the status quo pending determination of the dispute;

(b) take action that would prevent, or refrain from taking action that is likely to cause,
current or imminent harm or prejudice to the arbitral process;

(c) provide a means of preserving assets out of which a subsequent award may be satisfied; or

(d) preserve evidence that may be relevant and material to the resolution of the dispute.*

Such interim relief may be granted only if the moving party proves that:

(a) irreparable harm is likely to result without the interim relief;

(b) the irreparable harm “substantially outweighs” the harm that is likely to be caused by
the granting of the interim relief;

(c) there is a “reasonable possibility” that the moving party will succeed on the merits for
the claim;* and

(d) the harm is not adequately reparable and order the detention, preservation or inspection
of property and/or documents related to the arbitration or maintain or restore the status
quo pending a determination of a dispute.*

The party seeking interim relief shall be liable for any costs and/or damages caused thereby,
if the arbitral tribunal later determines that the relief should not have been granted. Such
costs or damages may be awarded at any point during the proceedings.*’

An interim order (other than one granted ex parte, discussed below) can be enforced upon
application to the Superior Court, unless the tribunal provides otherwise.* Enforcement
may only be refused in limited circumstances (e.g., incapacity of the responding party, lack
of notice, contrary to public policy).*

The tribunal may grant interim relief without notice to the other party (unless otherwise
agreed to by the parties), provided that the tribunal considers that notice would risk
frustrating the purpose of the relief sought.®® A party seeking such an ex parte order must
make full disclosure to the tribunal of “all circumstances that are likely to be relevant” to
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the request for relief, with that disclosure obligation continuing until the opposing party has
had an opportunity to present its case.’’ Ifreliefis granted on an ex parte basis, notice shall
be given immediately afterwards to the other party,”? and an opportunity shall be given “at
the earliest practicable time” for that party to present its objection to the interim relief.> Tt
should be noted, however, that such an order, made without notice, is not enforceable by the
court and does not constitute an award.>

If the parties have agreed to arbitrate their dispute through an arbitration institution, that
institution’s procedures regarding interim relief will govern. The ICC International Court
of Arbitration has special emergency procedures whereby the ICC can appoint an arbitrator
on an urgent basis, where required.”® Similarly, Article 6 of the International Centre
for Dispute Resolution’s International Dispute Resolution Procedures provides for the
appointment of an emergency arbitrator to grant interim relief.*

However, parties may be better off seeking interim measures from the courts rather than
arbitral tribunals because, unlike arbitrators, courts can make certain orders binding on
third parties (e.g., Mareva injunctions). Moreover, seeking relief from the courts may be
more practical if the matter is urgent and an ad hoc arbitral tribunal is still being established
without the benefit of a set of rules from an arbitral institution that specifically provide for
a process and timetable to seek and be awarded urgent interim relief.”’

The arbitral award

Both the Ontario and the British Columbia statutes require that the award be in writing and
signed by the arbitrator(s).*® The award must state the date and place of the arbitration, and
must set out the reasons for the decision (unless the parties have agreed that no reasons are
to be given).”® The award, once signed by the tribunal, must be delivered to each party.®
No time limits are imposed for the delivery of the award.

If the matter settles prior to delivery of the arbitral award, the parties can ask the arbitral
tribunal to prepare an award reflecting the settlement.®’ Such an award is binding and is of
the same force and effect as an award reflecting the arbitral tribunal’s decision on the merits.®

The Ontario statute is silent with respect to the arbitral tribunal’s ability to award costs and
interest. As a result, the tribunal’s power to award costs and/or interest is determined by
the arbitration agreement or by the procedural rules adopted for the arbitration, which may
contain specific provisions as to costs.®> British Columbia’s legislation provides that, unless
otherwise agreed to by the parties, costs of the arbitration are at the discretion of the arbitral
tribunal. It also provides that the costs of the arbitration may include fees and expenses
of arbitrators and expert witnesses, legal fees, administration fees and any other expenses
incurred in connection with the arbitral proceedings.®

The mandate of the arbitral tribunal, along with the arbitral proceedings themselves, are
terminated by the tribunal’s final award.®® Alternatively, the arbitral tribunal may terminate
the proceedings before giving a final award, if:

1. the claimant withdraws his claim and the respondent does not object;
2. the parties agree on the termination of proceedings; or

3. the arbitral tribunal determines that the continuation of the proceedings is either
unnecessary or impossible.®

Challenging the arbitral award

Neither the Ontario statute nor the British Columbia statute provide a right of appeal on the
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merits of an award.®’ It is not clear whether such a right can be granted by agreement of
the parties.®®

However, a party may apply to the courts to set aside the award.® Article 34(2) of the
Model Law (adopted as part of the law of Ontario) provides the following grounds upon
which an award may be set aside:

34(2)  An arbitral award may be set aside by the court specified in article 6 only if:
(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under some
incapacity, or the said arbitration agreement is not valid under the law to
which the parties have subjected it, or failing any indication thereon, under
the Law of this State; or

(ii) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise
unable to present his case; or

(iii) the award deals with a dispute not contemplated by, or not falling within the
terms of the submission to arbitration, or contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on the
matter submitted to arbitration can be separated from those not so submitted,
only that part of the award which contains a decision on matters not submitted
to arbitration may be set aside (which decisions can be separated from matters
within the submission to arbitration); or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties, unless such agreement was in
conflict with a provision of this Law from which the parties cannot derogate,
or, failing such agreement, was not in accordance with this Law; or

(b) the court finds that:

(i) the subject matter of the dispute submitted to arbitration is not capable of
settlement by arbitration under the law of this State; or

(i1) the award is in conflict with the public policy of this State.

Applications to set aside an award must be made within three months of the receipt of the
award to the courts of the province constituting the seat of the arbitration.” The Court may,
when asked to set aside an award, where appropriate and if requested by a party, suspend
the proceedings to set aside the award for a period of time to allow the arbitral tribunal an
opportunity to resume the arbitral proceedings or take other actions, which, in the tribunal’s
opinion, will eliminate the grounds to set aside the award.”

A party may seek to have the arbitral tribunal correct any clerical, typographic or
computation errors in an award, or may request the arbitral tribunal to interpret a specific
point in the award. Such a request must be made within 30 days of receiving the award.”™
The arbitral tribunal may also correct any clerical, typographic or computation errors on its
own initiative within 30 days of the date of the award.” The formalities of the award, as set
out above, apply equally to any corrections or interpretations made.”

Enforcement of the arbitral award

All Canadian provinces and territories, with the exception of Quebec, have adopted and
ratified the New York Convention allowing for the recognition and enforcement of arbitral
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awards from its signatory states. Among the adopting provinces, most have appended
the New York Convention as schedules to their respective international commercial
arbitration statutes, while the remainder have enacted legislation incorporating the New
York Convention.” In Quebec, the Civil Code of Procedure provides that foreign arbitral
awards will be recognised and enforced, if the matter in dispute is one that may be settled
by arbitration in Quebec and if the award is not contrary to public policy. It also provides
that the New York Convention should be “taken into account” when determining the scope
of a party’s right to have an award recognised and enforced.”

For those provinces that adopted or incorporated the New York Convention, it should be
noted that Canada made two reservations to the Convention: first, the Convention will
apply only to the recognition and enforcement of awards made in the territory of another
contracting state which has signed, ratified or acceded to the New York Convention;”’ and
second, the Convention will apply only to awards that are made in arbitrations that are
considered “commercial” under the laws of Canada.”™

Common to all jurisdictions (other than Quebec) is the requirement that a party seeking to
enforce an award must supply an authenticated original award (or a certified copy), and a
copy of the arbitration agreement (or a certified copy).” If the language of the award is not
in English, the party seeking to enforce the award must supply a certified translation of the
award.%

There are certain limited grounds upon which the court may refuse to enforce an arbitral
award. These grounds, as set out in the Model Law,*! are the same as the grounds noted
above for setting aside an award, with the addition that an award may not be enforced if
the party against whom the award is invoked furnishes proof that “[ TThe award has not yet
become binding on the parties or has been set aside or suspended by a court of the country
in which or under the law of which the award was made.”®2

The most commonly cited basis for a refusal to enforce a foreign arbitral award is a failure
by the arbitral tribunal to adhere to the norms of procedural fairness. Although the courts
also have the power to refuse enforcement on the ground of public policy, they have been
much more reluctant to invoke that ground for refusing to enforce an award.®® Thus, for
example, in Corporacion Transnacional de Inversiones S.A. de C.V. v. Stet International
S.p.A, it was held that the court will only refuse to enforce an award in circumstances where
the award offends the most basic and explicit principles of justice and fairness, or if it
“evidences intolerable ignorance or corruption on the part of the arbitral tribunal”.** Among
the (admittedly rare) situations where the court will refuse enforcement based on public
policy are situations where enforcement of the award would result in the plaintiff enjoying
double recovery.®

The Ontario Court of Appeal in Popack v. Lipszyc recently held that reviewing courts have
a residual discretion to refuse to set aside an award, or enforce an award, even if the court
finds that one of the enumerated grounds in articles 34 or 36 has been breached. The
court found that this residual discretion is “significantly affected” by the enumerated ground
which has been breached.* Courts in other Canadian jurisdictions have similarly held that
the courts retain a residual discretion to enforce or refuse to set aside an award depending
on the effect of the breach.®’

It should be noted that for most provinces, when a party seeks to enforce a foreign arbitral
award, provincial limitation periods apply. For those provinces that have adopted the
New York Convention, the provincial limitation periods are applicable by virtue of article
III of the Convention, which provides that each contracting state must recognise arbitral
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awards in accordance with the rules of procedure of that territory. The Supreme Court of
Canada recently held that “rules of procedure” was broad enough to encompass provincial
limitation periods.®® Accordingly, in most jurisdictions, an arbitral award should be subject
to the general limitation period applicable to most causes of action, which in most provinces
is two years.

In Ontario and Quebec, however, the situation is slightly different. Ontario’s legislation
incorporates a ten-year limitation period to commence an application to recognise or
enforce an arbitral award. This limitation period commences from the date the award was
made or, if proceedings at the place of the arbitration were commenced, the date on which
those proceedings concluded.® Quebec’s statutory provision states that an arbitral award
(once recognised by the court) is enforceable in the same manner as a judgment or order of
the court.” In such circumstances, at least one author has suggested that an argument could
be made that the enforcement of arbitral awards should be treated, for limitations purposes,
the same as court orders. The limitation period in this respect is 10 years.’!

Investment arbitration

Investment treaties

Inrecent years, Canada has emerged as a leading state in international investment arbitration.
AsofMarch 1,2017, Canada has ratified 30 bilateral investment treaties, which are known in
Canada as Foreign Investment Promotion and Protection Agreements (“FIPAs”). Notably,
Canada has ratified FIPAs with over 30 trading partners, including China and Russia.”? In
addition, Canada has concluded negotiations on (but has not ratified) a further nine FIPAs*
and is in the process of negotiating nine more.**

Canada has also ratified 11 free trade agreements (“FTAs”), including the North American
Free Trade Agreement (“NAFTA”).”> And it is a signatory to (but has yet to ratify) the
Comprehensive Economic and Trade Agreement with the European Union. That agreement
was recently approved by the European Parliament® and is now being considered by the
national parliaments of EU Member States.”” Finally, Canada is a signatory to the Trans-
Pacific Partnership (“TPP”).”® However, given the United States’ recent withdrawal from
the TPP, the future of that agreement is in serious doubt.

The FIPAs and FTAs to which Canada is a signatory generally provide that investors may
submit a claim to arbitration under:

1. the International Centre for Settlement of Investment Dispute (“ICSID”) rules — which
are appropriate for matters arbitrated under the ICSID Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States,

2. the ICSID Additional Facility Rules — which are appropriate if one (but not both) of
the parties to the dispute is a contracting member state or a national of a contracting
member state under the ICSID Convention;

3. the UNCITRAL Arbitration Rules; or

another body of rules approved by the parties to the agreement (e.g., the London Court
of International Arbitration Rules).”

In addition, Canada has ratified the ICSID Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States. Pursuant to the ICSID Convention,
Canadians who invest in other ICSID member states'® and who find themselves in a dispute
relating to that investment may rely upon an arbitration under the ICSID Convention to
resolve their disputes.'” However, unless the investor has the consent of the other parties
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to the dispute, it is open to a contracting state to ask the investor first to exhaust local
administrative or judicial remedies before having recourse to the ICSID process.!*? Foreign
investors who are nationals of ICSID member states also have reciprocal rights under the
ICSID Convention in Canada.'®

According to the information made public by the Canadian Government, as at March 1,2017,
Canada is a party to 11 active investment arbitration disputes. Ten of those disputes were
brought under Chapter 11 of NAFTA.' The remaining dispute, which was commenced
within the last year, was brought by Global Telecom Holding S.A.E., an Egyptian-based
telecommunications services company, under the Canada-Egypt FIPA and claims damages
of “at least $1.32 billion CAD”.!®

Canada’s Model FIPA

The Canadian government introduced its “Model FIPA” in 2004.' Although the FIPAs that
Canada has entered into with major trading partners, such as China and Russia, typically
provide for their own customised procedures for arbitration claims, the FIPAs that Canada
has entered into with many smaller countries adopt the procedures set out in the Model FIPA.
Such agreements provide for, among other things, fair and equitable treatment in accordance
with international law, public access to hearings and a procedure to be followed in accordance
with the ICSID Rules, the UNCITRAL Arbitration Rules or another body of rules approved
by the parties to the agreement (e.g., the London Court of International Arbitration Rules).

Canada’s enforcement of investment arbitration awards

Canada is generally an enforcement-friendly jurisdiction. For example, in United Mexican
States v. Cargill Inc.,'""” Mexico sought to set aside part of a US$77m arbitral award for
losses that Cargill and its Mexican subsidiary sustained when Mexico imposed additional
duties and permit requirements on the importation of high fructose corn syrup into Mexico.
The arbitral tribunal, which was seated in Toronto, determined that Mexico had breached
Chapter 11 of NAFTA when it imposed restrictions on the importation of the corn syrup.
The tribunal awarded damages for “downstream losses” that Cargill’s Mexican subsidiary
suffered, as well as for “upstream losses” that the U.S. parent company suffered when it
could no longer sell the corn syrup to its Mexican subsidiary.

Mexico applied to the Ontario Superior Court to set aside the US$41m portion of the arbitral
award that related to upstream losses, on the basis that these damages were sustained by
a U.S. producer and were therefore unrelated to an “investment” in Mexico as defined in
article 1139 of NAFTA. The application judge dismissed Mexico’s application on the basis
that Mexico’s objection went to the merits of the decision, which was beyond the scope of
review for the court.'%®

Mexico’s subsequent appeal to the Ontario Court of Appeal was dismissed. The Court of
Appeal determined that the proper standard of review was “correctness”, but held that the
arbitral tribunal was correct in holding that it had jurisdiction to decide the scope of damages
suffered by Cargill and that NAFTA imposes no territorial limit on those damages.!® The
Supreme Court of Canada subsequently rejected Mexico’s application for leave to appeal.'®
The decision in Cargill is consistent with the long-standing approach of Canadian courts,
which is to proceed on the basis “that an expert international arbitral tribunal acted within
its authority”, and that judicial interference should be limited to extraordinary cases.!!! As
is the case with international arbitration awards generally, the Canadian courts are loath to
interfere with investment treaty arbitration awards, and deference is afforded to the arbitral
decision provided that the arbitration has followed the correct procedures and conducted a
fair hearing.!'
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Appleby (Cayman) Ltd.

Introduction

The primary sources of arbitration law in the Cayman Islands are the Arbitration Law, 2012
(the Law) and the Foreign Arbitral Awards Enforcement Law (1997 Revision) (the FAAEL),
which gives effect to the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958) (the New York Convention). The Cayman Islands has been a party
to the New York Convention since 1981. The Law, which came into force on 2 July 2012 and
applies to all Cayman-seat arbitrations commenced after that date, completely overhauled the
arbitration regime in the Cayman Islands and brought it in line with the UNCITRAL Model
Law; it also draws on the arbitration laws of other common law jurisdictions, including the
English Arbitration Act 1996 (the English Act). The Law is expressly founded on the following
principles, which are considered a hallmark of modern arbitration: the fair resolution of disputes
by an impartial tribunal without undue delay or expense; maximum party autonomy, subject
only to such safeguards as are necessary in the public interest; and limited judicial intervention.

Arbitration agreement

An arbitration agreement may be in the form of an arbitration clause in a contract or a
separate agreement. The Law stipulates that the arbitration agreement must be in writing
and contained in: (i) a document signed by the parties; or (ii) an exchange of correspondence
or other means of communication that provides a record of the agreement, although there
are also a number of exceptional circumstances in which an arbitration agreement will be
deemed to exist. A Schedule to the Law contains a model arbitration clause, which parties
are encouraged to adopt or adapt.

There are no legal impediments to arbitrating any type of dispute which the parties have
agreed to submit to arbitration, unless the arbitration agreement is contrary to public policy
or such dispute is not capable of determination by arbitration by virtue of any other law of
the Cayman Islands.

The Cayman Islands recognise the principle of competence-competence, a principle central
to international commercial arbitration, by expressly providing in the Law that the tribunal
has the power to rule on its own jurisdiction, including objections as to the existence or
validity of the arbitration agreement. Therefore, any jurisdictional objections must first be
raised with the tribunal itself. The tribunal may choose to rule on jurisdictional objections
either as a preliminary question or as part of its final award on the merits.

The Cayman Islands also recognise the doctrine of separability, by providing in the Law
that for the purposes of allowing the tribunal to rule on its own jurisdiction, an arbitration
clause that forms part of a contract shall be treated as an agreement independent of the other
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terms of the contract. This ensures that the arbitral proceedings may continue, regardless of
any arguments regarding the invalidity of the underlying agreement.

Arbitration procedure

In conducting the arbitration proceedings, the tribunal is required to: (i) act fairly and
impartially; (ii) allow each party a reasonable opportunity to present its case; (iii) conduct
the arbitration without unnecessary details; and (iv) conduct the arbitration without
incurring unnecessary expense. Subject to these rules, the parties are largely free to agree
the procedure to be followed by the tribunal. In practice, the parties will usually select a set
of procedural rules in the arbitration agreement, either by reference to and incorporation of
a recognised body of institutional rules or by devising tailor-made rules. If the parties fail
to agree on the procedural rules to be followed, the tribunal may conduct the arbitration in
such a manner as it considers appropriate, subject to relevant provisions of the Law.

Pursuant to the Law, unless agreed otherwise, an arbitration commences when: (i) one party
gives notice of an intention to submit a dispute to arbitration; (ii) one party serves on the
other party a notice requiring him to appoint or concur in appointing an arbitrator; or (iii)
the arbitrator is named in the agreement and one party serves a notice to the other requiring
him to submit the matter to the named arbitrator. The parties may agree the deadlines by
which the statement of claim and defence shall be presented to the tribunal (failing which,
the deadlines will be determined by the tribunal) and the parties must submit all documents
which they consider to be relevant with their statements. Subject to any contrary agreement
by the parties, the tribunal will decide if the proceedings are to be conducted by oral
hearing for the presentation of evidence; on the production of documents; and on the use
of telecommunications technology. Unless the parties have agreed that no hearings shall
take place, the tribunal must hold hearings at appropriate stages, upon the request of a party.

The tribunal may make procedural orders or give directions for security for costs; the
discovery of documents and interrogatories; the giving of evidence by affidavit; requiring
a party or witness to be examined on oath or affirmation; and for the purposes of asset
preservation. The tribunal may also appoint one or more experts to report to it on specific
issues, and may require a party to provide any relevant information or documents to the
expert.

Tribunals in Cayman seat arbitrations usually take the following approach to the taking of
evidence:

(i) parties or party officers will tender sworn affidavits or witness statements and may be
cross-examined upon request by the other party;

(i1) party-appointed experts are preferred to tribunal-appointed experts, whose evidence
will be admitted similarly to party witnesses;

(iii) the tribunal will not insist on inspection of documents; and

(iv) the tribunal will be inclined towards reducing the scope and extent of discovery
generally at the request of a party.

The parties may also agree what powers may be exercised by the tribunal in the event that
one party fails to take a required step. For example, unless otherwise agreed, where the
claimant fails to provide its statement of case by the agreed time or the deadline provided
by the tribunal, the tribunal may terminate the proceedings; where the respondent fails to
provide its defence within the required deadline, the tribunal may continue the proceedings
without treating the failure as an admission of the claim.
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The assistance of the Cayman court can be sought in certain circumstances during the
arbitration process, including to compel disclosure from third parties or to order a person
to attend before the court to produce certain documents. The court may also exercise
general powers in support of arbitral proceedings, but the court will only act in the event
that the tribunal has no power or is unable for the time being to act effectively.

The tribunal is required to conduct arbitral proceedings in private and confidentially, and
disclosure by the tribunal or a party of confidential information relating to the arbitration
shall be actionable as a breach of an obligation of confidence unless disclosure is provided
with a number of limited exceptions. Where an application is made to the Cayman court,
a party may apply for that application to be heard privately and may also seek directions
as to whether any, and if so what, information relating to the arbitration proceedings may
be published. The court will only publish information if all of the parties agree that such
information may be published or the court is satisfied the publication of the information
would not reveal any matter that any party reasonably wishes to remain confidential. If a
judgment is given in respect of arbitration proceedings which the court considers to be of
major legal interest, the court may direct that reports of the judgment be published in law
reports or professional publications but that certain information be concealed, or that the
reports be published only after the end of an appropriate period of time.

Arbitrators

The parties to an arbitration agreement may choose any number of arbitrators they wish;
in the absence of agreement, the Law provides for the appointment of a single arbitrator.
There are no restrictions on who may act as an arbitrator and the Law does not impose
any limits on the parties’ freedom to select arbitrators. The writers would expect any
contractually stipulated requirement for arbitrators based on nationality, religion or gender
to be recognised in the Cayman Islands, following the English Supreme Court decision
in Jivraj v Hashwani [2011] UKSC 40. While that decision is not strictly binding on the
Cayman court, its reasoning would be highly persuasive and we would expect the Cayman
court to follow the same approach.

The parties to an arbitration agreement may agree a procedure for the appointment of
arbitrators. In the absence of such agreement, the Law provides that in the case of a single
arbitrator, the arbitrator will be appointed by the “appointing authority” (such appointing
authority to be chosen by the parties or otherwise chosen by the court). In the case of two
or more arbitrators, each party will appoint an arbitrator and agree to the appointment of a
subsequent arbitrator or alternatively, two or more parties will agree to the appointment of
the required number of arbitrators.

Where a person is approached in connection with his possible appointment as an arbitrator,
he must disclose any circumstances which might reasonably compromise his impartiality
or independence. This obligation continues from the time of the arbitrator’s appointment
and throughout the arbitration proceedings.

The authority of an arbitrator appointed by or by virtue of an arbitration agreement is (unless
stated otherwise in the arbitration agreement) irrevocable except by leave of the court. An
arbitrator’s authority may therefore only be challenged in limited circumstances, namely
where: (i) circumstances exist that give rise to justifiable doubts about his impartiality or
independence; or (ii) he does not possess the qualifications agreed to between the parties.
A party may also apply to the court for the removal of an arbitrator: (i) who is physically
or mentally incapable of conducting the proceedings or where there are justifiable doubts
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as to his capacity to do so; or (ii) who has failed or refused to properly conduct the
proceedings or to use all reasonable despatch in conducting the proceedings or making an
award; and where substantial justice has been, or will be, caused to the party. If, however,
the parties have vested the power to remove an arbitrator in a specific person, the court will
only exercise its power of removal if it is satisfied that the applicant has exhausted every
recourse to that person.

An arbitrator will not be liable for any consequences or costs resulting from: (i) negligent
acts or omissions in his capacity as arbitrator; or (ii) any mistake of law, fact or procedure
made by him in the course of arbitration proceedings or in the making of an arbitral award.
Notwithstanding this, an arbitrator may be liable for an act or omission shown to be in bad
faith.

Interim relief

Unless otherwise agreed by the parties, the tribunal has the power to grant any interim
measure ordering a party to:

(1) maintain or restore the original position of the other party pending determination of
the dispute;

(i1) take action that would prevent, or refrain from taking action that is likely to cause,
current or imminent harm or prejudice to the arbitral process;

(ii1) provide a means of preserving assets out of which a subsequent award may be satisfied;
or

(iv) preserve evidence that may be relevant and material to the resolution of the dispute.

The tribunal does not need to seek assistance from the court before granting interim relief,
however, the tribunal must be satisfied that: (i) the harm which would likely result if
the relief was not ordered would not be adequately remedied by damages; (ii) that harm
substantially outweighs the harm that it is likely to result to the party against whom the
relief is ordered; and (iii) there is a reasonable possibility that the requesting party will
succeed on the merits of the claim. Where a request is made for an interim measure in
order to preserve evidence or assets, these conditions will only apply to the extent that the
tribunal considers appropriate. At the same time as applying for interim relief, a party may
also seek from the tribunal a preliminary order directing the other party not to frustrate
the purpose of the interim measure. Any interim measure granted by a tribunal will be
recognised as binding, and will therefore be enforceable upon application to the court
(subject only to the limited grounds on which the court may refuse enforcement of any
arbitral award).

The tribunal may make orders and directions in support of the arbitral process, including
for asset preservation orders; the discovery of documents and interrogatories; the giving
of evidence by affidavit; and security for costs. The power to grant security will not be
exercisable merely due to the fact that the claimant is: (i) an individual ordinarily resident
outside the Cayman Islands; or (ii) a foreign corporation or association (or whose central
management and control is exercised outside of the Cayman Islands).

The Cayman court has broad powers which may be exercised in support of arbitral
proceedings, which includes the granting of an interim injunction or any other interim
measure. However, the Law expressly provides that if the case is one of urgency, the
court may make such orders as it thinks necessary for preserving evidence or assets; if
the case is not one of urgency, the court can only act with the permission of the tribunal,
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or the agreement in writing of the other parties. In any event, the Cayman court will act
only if the tribunal has no power to act or is unable to act effectively for the time being.
By this, the Cayman Islands seeks to maintain the balance between the court intervening
where necessary in order to provide sufficient support to the arbitral process, and the court
intervening too much, such that the arbitral process is undermined.

Section 54 of the Law further provides that the Cayman court has the same power to issue
interim measures in relation to arbitration proceedings (irrespective of whether the seat of
the arbitration is the Cayman Islands) as it has in relation to court proceedings. The Law
provides that the court must exercise those powers “in accordance with its own procedures
and in consideration of the specific principles of international arbitration”. By virtue of
section 43(5) of the Law, the Cayman court will only act where a tribunal vested by the
parties with power to issue interim measures is unable to do so (for example, where it has
not yet been appointed).

The Law does not provide for the appointment of an emergency arbitrator prior to the
constitution of the tribunal. However, as discussed above, the Cayman court has the power
to issue interim measures in urgent circumstances such as where the tribunal has not yet
been appointed.

Pursuant to section 9 of the Law, if court proceedings are initiated despite an existing
arbitration agreement, the Cayman court must grant a stay of the legal proceedings
commenced in breach of that agreement, unless it is satisfied that the arbitration agreement
is null and void, inoperative or incapable of being performed. The application must be made
to the court after the party has acknowledged service and before the party has delivered any
pleading or taken any step in the proceedings to answer the substantive claim.

In recent years, there has been a question mark over the application of the mandatory stay
provisions in the Law to winding up proceedings, where a creditor petitions to wind up a
company for non-payment of a contractual debt, but that debt is disputed and arises out
of a contract containing an arbitration agreement. Until recently, the trend in the Cayman
Islands was for the court of first instance to retain its jurisdiction to assess the merits of
the dispute in relation to the debt: Re Duet Real Estate Partners 1 LP (unreported, 7 June
2011); In The Matter of Ebullio Commodity Master Fund L.P. (unreported, 24 May 2013).
A stay in favour of arbitration would only be ordered once the court had determined that
there was no “genuine and substantial dispute” in relation to the debt; this required the
court, in the first instance, to undertake a merits-based assessment of the dispute, which
runs counter to the policy of giving absolute primacy to arbitration agreements.

In February 2016, the Cayman Islands Court of Appeal considered this issue in the
decision of Re SphinX Group of Companies (Cause CICA 06/2015). The Court of Appeal
applied and indorsed the reasoning in the English Court of Appeal decision of Salford
Estates (No.2) Limited v. Altomart Limited [2015] Ch. 589 that whilst petitions to wind up
a company for non-payment of a debt do not fall within the statutory provisions mandating
a stay in favour of arbitration, the court’s power to make a winding-up order is itself
discretionary. Therefore, where a debt is disputed and subject to an arbitration clause,
unless there are “exceptional circumstances”, the court should exercise its discretion to stay
or dismiss the petition in order to compel the parties to resolve the dispute by arbitration.
In the writers’ views, this provides welcome clarification: this pro-arbitration approach
will ensure that the primacy of the agreement to arbitrate is recognised and upheld by the
Cayman court, whilst allowing the court to retain its discretion to wind up a company in
wholly exceptional circumstances.
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The Cayman court may also grant an anti-suit injunction to restrain foreign proceedings in
appropriate circumstances, where the party acting in breach of the arbitration agreement is
subject to its jurisdiction.

Arbitration award

The Law stipulates that an award must be made in writing and shall be signed: (i) by the
arbitrator (in the case of a sole arbitrator); or (ii) by all arbitrators or the majority of the
arbitrators if the reason for any omitted signature is stated in the award (in the case of two
or more arbitrators). The award must state the reasons upon which it is based, unless the
parties have agreed otherwise or the award is simply made for recording settlement. The
award must also state the date of the award and the seat of the arbitration; the award will be
deemed to have been made at the place of the arbitration. The tribunal may make more than
one award at different points during the proceedings.

If the tribunal consists of more than one arbitrator, a decision of the tribunal shall be made by
all or a majority of the tribunal. If no majority decision can be agreed, the parties may agree
on a process to arrive at a final and binding decision; this could be appointing an arbitrator to
act as chairman with a casting vote. No specific provision is made in the Law dealing with
dissenting opinions.

There is no time limit within which an award must be rendered, unless specified in the
arbitration agreement (and any such time limit may be extended by the court, whether that
time has expired or not). An application to the court for an extension of time cannot be made
unless all available tribunal processes for an extension of time have been exhausted and the
court will not make an order unless it is satisfied that substantial justice would not otherwise
be done.

The Law provides that the tribunal may award interest on the whole or any part of: (i) the
amount which the award orders to be paid, up to the date of the award; (ii) the amount
claimed in the arbitration and outstanding when the arbitration began or paid before the
tribunal made its award; or (iii) any outstanding amount of any amounts awarded, including
any award of arbitration expenses. An award ordering payment of interest may specify the
interest rate and the period for which interest is payable. Unless the award states otherwise,
an award will carry interest from the date of the award at the same rate as a judgment debt
(currently at the rate of 2.375% for judgments in US dollars).

Unless a contrary intention is expressed, every arbitration agreement is deemed to include a
provision that the costs of the arbitration will be in the discretion of the tribunal. If the award
does not deal with costs, a party may apply to the tribunal for a direction regarding costs
within 14 days. The Law does not specify how the tribunal should deal with the issue of
costs, but in practice awards as to costs tend to follow the traditional costs rules for litigation.

In the recent English decision of Essar Oilfields Services v Norscot Rig Management Pvt
[2016] EWHC 2361, the court upheld the decision of the arbitrator to award the successful
party its costs of third party litigation funding which it had obtained in order to bring the
arbitration, in addition to the award of costs and damages. The arbitrator had concluded that
the funding costs fell within the ambit of section 59(c) of the English Act (and the relevant
ICC Rules) which defines “costs of the arbitration” as including “legal and other costs”.
The English court considered the correct test in determining what costs fell within the ambit
of “other costs” to be whether those costs were incurred in bringing or defending a claim,

and commented that the expression “other costs”, “should not be confined by some legal
straightjacket imposed by reason of what a court might or might not be permitted to order”.
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This decision is potentially very significant, since, following the English court’s reasoning,
it appears open to a tribunal to award recovery of other categories of costs (including, for
example, a party’s uplift in a conditional fee arrangement and/or an after the event insurance
premium). The decision of Essar v Norscot would be treated as highly persuasive in the
Cayman Islands and, in the writers’ views, would likely be followed by the Cayman court.

Challenge of the arbitration award

The Law provides that an award is “made” when it is signed and delivered to the parties. An
award is final and binding on the parties; once made, it cannot therefore be varied, amended,
corrected or added to by the tribunal. The exception to this is that the tribunal has the power
to correct any error in computation, any clerical or typographical error or error of a similar
nature in the award and/or to give an interpretation of a specific point or part of the award.
This may be done upon the request of a party or by the tribunal on its own initiative.

There are only two limited mechanisms by which an award may be challenged or appealed.

First, a party may apply to the court to set aside the award on one of the limited grounds
stated in the Law. These grounds include that: (i) a party to the arbitration agreement was
under an incapacity or placed under duress to enter into the arbitration agreement; (ii) the
arbitration agreement is not valid under the law to which the parties have subjected it, or
failing any indication thereof, under the laws of the Cayman Islands; and (iii) the party
making the application was not given proper notice of the appointment of an arbitrator or
of the arbitration proceedings. The court may also set aside the award if it finds that the
subject matter of the dispute is not capable of settlement by arbitration under the Law or the
award is contrary to public policy.

Second, unless the parties have agreed to exclude this right of appeal, a party to the
arbitration agreement may, with the leave of the court, and upon notice to the other parties
and the tribunal, apply to the court on a question of law arising out of an award. Leave to
appeal to the court will only be given if the court is satisfied that: (i) the determination of the
question will substantially affect the rights of one/more parties; (ii) the question is one that
the tribunal was asked to determine; (iii) on the basis of the findings of fact in the award, the
decision of the tribunal on the question is obviously wrong or the question is one of general
public importance and the decision of the tribunal is at least open to serious doubt; and (iv)
despite the agreement of the parties to resolve the matter by arbitration, it is just and proper
in the circumstances for the court to determine the question.

If leave is granted, and the appeal proceeds, the court may: (i) confirm the award; (ii) vary
the award; (iii) remit the award to the tribunal for reconsideration; or (iv) set aside the
award in whole or part (although it will not do the latter unless it is satisfied that it would
be inappropriate to remit the matters to the tribunal for reconsideration). Where a party has
appealed to the court on a question of law arising out of an award, an application for leave
to appeal against the court’s decision must be made to the Cayman Islands Court of Appeal.
The Court of Appeal will only give leave to appeal if the question of law before it is one
of general importance, or is one that for some other special reason should be considered.

A party may only appeal to the court on a question of law, or make an application to set
aside an award, if it has first exhausted every available arbitral process of appeal or review
and, as detailed above, a challenge may only be brought in limited circumstances. The
court may require the party to provide security for the costs of the application or appeal and/
or may order that the amount payable under the award be brought into court or otherwise
secured pending determination of the application or appeal.
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Enforcement of the arbitration award

The Cayman Islands is favourably disposed to supporting the arbitration process by
upholding and enforcing arbitral awards, subject only to limited exceptions. The FAAEL
gives domestic effect to the New York Convention: an award made under an arbitration
agreement in the territory of a state that is party to the New York Convention will be
recognised and enforced according to its principles, on production of the original arbitration
agreement and award or certified copies. Domestic awards may be enforced pursuant to
section 72 of the Law with the leave of the court.

Importantly, the Law goes further than this, by providing that an arbitral award irrespective
of the country in which it was made shall be recognised as binding and, upon application to
the court, will be enforced subject to the provisions of the FAAEL regardless of whether it is
a New York Convention award or not. Therefore, awards from any foreign state (regardless
of whether the state is a contracting party to the New York Convention) may now be easily
and swiftly enforced in the Cayman Islands.

The Cayman court may only refuse the enforcement of domestic arbitral awards in
circumstances where it is shown that the arbitral tribunal lacked jurisdiction to make the
award and, in the case of foreign arbitral awards, on the extremely limited grounds listed
in Article V of the New York Convention. Enforcement of a Convention award may also
be refused if the award is in respect of a matter which is not capable of settlement by
arbitration, or if it would be contrary to public policy to enforce the award.

In terms of procedure, an application for leave to enforce an arbitral award is a straightforward
and inexpensive process in the Cayman Islands. Once leave has been obtained, judgment
will be entered in the terms of the award and can be enforced in the same way as a judgment
or court order to the same effect. All of the common enforcement mechanisms will then be
available, including garnishee orders, charging orders, the appointment of receivers by way
of equitable execution, and winding up.

Investment treaty arbitration

Certain multilateral investment treaties have been extended to the Cayman Islands by the
government of the United Kingdom, including the Washington Convention of the Settlement
of Investment Disputes between States and Nationals of Other States (1965) (ICSID) and
the Convention Establishing the Multilateral Investment Guarantee Agency (MIGA).

No bilateral investment treaties exist directly between the Cayman Islands and any other
countries. Certain bilateral investment treaties, between the United Kingdom and other
countries, have been extended to the Cayman Islands by the government of the United
Kingdom. These include bilateral treaties for the promotion and protection of investments
between the United Kingdom and Panama, Belize and St Lucia respectively.

The Cayman Islands is also an associate member of the Caribbean Community
(CARICOM), which aims to promote economic integration and cooperation among its
members. CARICOM in turn has signed individual trade agreements with Columbia, Costa
Rica, Cuba, Dominican Republic and Venezuela.
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Introduction

Over the decades, Africa has emerged as a leading centre of economic growth, driven both
by African and foreign businesses. The increase in international commerce that goes with
it has resulted in the development of arbitration.

As from 1993, when the Organisation for the Harmonisation of Business Law in Africa
(‘OHADA’) was created by a treaty signed in Port-Louis (Mauritius), arbitration has
been considered of great importance in reinforcing legal and judicial security in order to
guarantee a climate of trust that will contribute to making Africa a centre of development.
Both the preamble and Article 1 of the founding treaty clearly state the need to ‘promote
arbitration as an instrument to settle contractual disputes’.

To this end, the Council of Ministers adopted the Uniform Act on Arbitration' on 11 March
1999. OHADA Uniform Acts apply in all OHADA Member States, where they replace
pre-existing national standards. But more importantly, the OHADA Treaty itself provides
for institutional arbitration under the auspices of the Common Court of Justice and
Arbitration. One must therefore be vigilant when envisaging arbitration under OHADA
law, as OHADA has created two different sets of legislation applicable to arbitration.

The Democratic Republic of Congo (‘DRC’) ratified the OHADA Treaty in June 2012 and
OHADA law has been enforceable as part of DRC law since 12 September 2012.

Consequently, both the OHADA Uniform Act on Arbitration and the OHADA Treaty
have been governing arbitration proceedings in the DRC since September 20122, Some
provisions of the existing national law on arbitration® may also remain applicable, since
the Uniform Act on Arbitration must be interpreted as superseding the existing national
laws on arbitration, but subject to any provisions of such national laws that do not conflict
with the Uniform Act*.

Several Belgian lawyers have been actively involved in arbitration proceedings relating to
the DRC, considering the proximity of both legal systems and the historical relationship
between Belgium and the DRC. They thus have a great insight into DRC arbitration law
and are involved in the development of international arbitration in the DRC.

OHADA Uniform Act on Arbitration and relevant conventions

The 1999 Uniform Act on Arbitration (‘UAA”), which is largely based on the UNCITRAL
Model Law, governs both national and international ad hoc arbitration. It applies as soon
as the place of arbitration is located within the OHADA territory (i.e. in one of the OHADA
Member States)’, though only to arbitration proceedings that were initiated after its entry
into force® (i.e., as regards the DRC, after 12 September 2012).
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The UAA is divided into seven chapters:

*  Scope of Application.

»  Constitution of the Arbitral Tribunal.

»  The Arbitral Procedure.

»  The Arbitral Award.

*  Recourse Against the Arbitral Award.

*  Recognition and Enforcement of Arbitral Awards.

*  Final Provisions.

The DRC has recently ratified the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, which applies in the DRC since 2 February 2015. However,
the DRC has declared that it would apply the New York Convention on the condition of
reciprocity, and only in commercial litigation. The DRC has also restricted the application
of the Convention to arbitral awards rendered after 2 February 2015. Finally, arbitral awards
that concern belongings of the DRC will not be enforced.

OHADA and DRC international dispute resolution institutions

The Common Court of Justice and Arbitration (‘CCJA’) was instituted by the 1993 OHADA
Treaty, and is notably the OHADA dispute resolution institution. CCJA arbitration is
governed by the 1999 CCJA Arbitration Rules’. One of the particularities of this arbitration
institution is that, in accordance with Article 2.1 of the CCJA Arbitration Rules, it is only
available for contractual disputes, and only where a party has its domicile or residence in an
OHADA Member State or where the contract is to be performed at least partly in the OHADA
territory®.

The CCJA also plays a role in ad hoc arbitration governed by the UAA, as a Supreme Court
ruling on State courts’ decisions on the annulment of arbitral awards (see below).

Other arbitration institutions in the DRC are the Congo Arbitration Centre (‘CAC’) and the
National Centre for Arbitration, Conciliation and Mediation (‘\CENACOM’). Arbitrations
under the CAC are governed by the CAC Arbitration Rules® and CENACOM arbitrations
are governed by the CENACOM Arbitration Rules!®, which are inspired by both the
CEPANI and ICC Arbitration Rules. Nowadays, the number of pending CAC arbitration
proceedings is very limited. With respect to the CENACOM, some DRC authorities and the
FEC, the local Federation of Enterprises, encourage resorting to arbitration under the aegis
of the CENACOM. In practice, however, the number of arbitration proceedings currently
pending also remains on the low side!!. Moreover, although most contracts signed between a
Congolese party and a foreign party include an arbitration clause, disputes are then generally
referred to foreign arbitration institutions such as the ICC, the Swiss Chamber of Arbitration,
the CEPANI, etc.

Pursuant to Article 10.1 UAA, ‘except where the parties expressly exclude the application
of certain provisions of the arbitration rules of an institution, submission to this arbitration
institution shall bind them to apply the arbitration rules of such institution’.

Arbitration agreement

There is no definition of an arbitration agreement in the UAA. However, it is well established
that, as in Belgium, France and most French-speaking African countries'?, an arbitration
agreement may be contained in a contractual clause, or constitute a contract as such.

The UAA states the conditions for the validity of an arbitration agreement. To be formally
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valid, the arbitration agreement does not have to be in writing. Arbitration agreements by
reference are also allowed. For instance, a contract may merely refer to general terms and
conditions of one of the parties that contain an arbitration clause'. The arbitration agreement
may be concluded between the parties even after proceedings have been initiated before State
courts'.

In terms of substantive conditions for the validity of the arbitration agreement, the subject-
matter of the agreement must be arbitrable (see below). The nature of the parties involved
cannot impact the validity of the arbitration agreement. As expressly stated in Article 2.2
UAA: ‘States and other territorial public bodies as well as public establishments may equally
be parties to an arbitration without having the possibility to invoke their own law to contest
the arbitrability of the claim, their authority to sign arbitration agreements or the validity of
the arbitration agreement’. This is of great importance for foreign investors who are willing
to enter into a joint venture with a public authority or State-owned company'®.

Arbitrability

In accordance with Article 2 UAA, an arbitration agreement is only enforceable in relation to
a dispute that is arbitrable, i.e. a dispute that concerns matters on which the parties are entitled
to conclude a settlement. This definition may however vary depending on the law of each
OHADA Member State. Under DRC law, that covers mainly commercial contracts.

Joinder of third parties and consolidation of proceedings

The possibility for persons who did not enter into the arbitration agreement to take part in
the arbitration proceedings relating thereto is said to be very limited'®, but there is no rule
on the topic under the UAA or under the CCJA Arbitration Rules. However, third parties to
arbitration proceedings may oppose any arbitral award that infringes their rights (see below).
Neither the UAA nor the CCJA Arbitration Rules provide for the consolidation of proceedings.
Thus it should not be possible without all parties’ consent. Article 3.1 in fine of the Rules
provides, however, that “Where several parties [...] have to submit to the Court joint proposals
for the appointment of an arbitrator and they do not agree within the prescribed time limit, the
Court may appoint all the members of the arbitral tribunal’.

Competence-competence

In accordance with the ‘competence-competence’ principle, Article 11.1 UAA! provides that
an arbitral tribunal has jurisdiction to rule on its own jurisdiction, including any question with
respect to the existence or validity of the arbitration agreement. A claim that the tribunal does
not have jurisdiction must be raised by a party no later than the time of submission of the
statement of defence on the substance, except where the facts on which the argument of lack
of jurisdiction is based are discovered later.

When a case that allegedly falls under an arbitration agreement is brought before State
courts and no arbitration proceedings have been initiated, the State court is required to deny
jurisdiction unless the agreement is manifestly void'®. When a party brings a dispute before
State courts despite arbitration proceedings having already been initiated, the State court
must deny jurisdiction if so requested by a party'®. In any event, when a case that allegedly
falls under an arbitration agreement is brought before State courts, the latter cannot raise an
exception based on the arbitration agreement ex officio: this exception must be raised by a

partyZO.
Separability

In accordance with Article 4 UAA and 10.4 of the CCJA Arbitration Rules, an arbitration
agreement contained in another agreement exists independently from the latter agreement.
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The arbitration agreement can thus be considered valid even if the rest of the agreement is
invalid, provided that the grounds for which the agreement has been found invalid do not
also apply to the arbitration agreement (e.g. incapacity or duress). Article 4.2 UAA goes
even further in stating that the validity of the arbitration agreement is assessed according to
the intention of both parties, without reference to the law of a particular State.

Arbitration procedure

Pursuant to Article 14.1 UAA, the parties may either agree on procedural rules or refer to
institutional arbitration rules, or to the procedural law of any country.

Failing such an agreement of the parties, Article 14.2 UAA allows the arbitrators to
conduct the arbitration proceedings as they consider it appropriate. This is the case in most
arbitrations in practice?'.

Either way, the procedural rules chosen by the parties or the arbitrator(s) must respect the
principle of due process?.

Commencing an arbitration

The UAA does not provide for any rule regarding the commencing of an arbitration but,
pursuant to Article 14.1, allows the parties to decide when and how the arbitration proceedings
are to be initiated. Absent such an agreement, although this is not expressly provided by the
UAA, it should logically be for the arbitral tribunal, once constituted, to determine whether
the arbitration was validly commenced.

Article 5 CCJA Arbitration Rules provides that a request for arbitration containing several
compulsory indications must be sent to the CCJA Secretariat, which will transfer the request
for arbitration to the respondent(s). The CCJA Secretariat indicates the date of receipt of the
request for arbitration, which constitutes the date of commencement of the proceedings.

Seat of arbitration

The location of the place of arbitration is of great importance, as the UAA only applies if the
seat of arbitration is located in an OHADA Member State®.

The UAA does not state what is meant by ‘seat of the arbitration’. It seems that under the
UAA, the seat of arbitration is the place where the award is rendered, while a part of the
proceedings may occur elsewhere?.

Applicable law

Applicable procedural rules are those contained in the UAA or the CCJA Arbitration Rules.
In the event that the rules are silent, the applicable rules are those agreed by the parties,
failing such agreement, by the tribunal®.

Pursuant to Article 15 UAA, the arbitral tribunal must rule upon the merits of the case in
accordance with the substantive law chosen by the parties or, failing such an agreement, the
law that the arbitrators find the most appropriate. In that event, the tribunal must take into
account the usages of international trade if the parties are involved in a commercial dispute.
The parties may also allow the arbitral tribunal to decide on the case as amiable compositeur
(i.e. to rule on equity).

Rather than making a direct determination of the most appropriate /aw, the arbitral tribunal is
required, under Article 17 of the CCJA Arbitration Rules, to determine and to apply the rules
of conflict that it considers to be the most appropriate.

Rules on evidence

Pursuant to Article 14.3 UAA, the parties must prove the facts in support of their claims.
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Arbitrators may also invite the parties to provide them with factual explanations, and to
bring evidence which they believe will provide a solution to the claim, by any means which
are legally admissible®*. Moreover, any explanations or documents invoked or produced
by the parties and retained as evidence by the arbitrator(s) must have been subject to an
adversarial procedure?’. Arbitrators cannot ground their ruling on evidence that the parties
have not been able to discuss?®. This rule on evidence is an application of the principle of
the adversarial procedure, according to which the parties must have an equal opportunity to
present their case®. Finally, the arbitral tribunal may, proprio motu or at a party’s request,
require the assistance of State courts if this appears necessary to the production of evidence
(if the arbitral tribunal has no jurisdiction to coerce a person into taking particular action). In
the DRC, the court of first instance has jurisdiction over such matters, pursuant to Article 177
of the Code of Civil Procedure.

Privilege

The notion of privilege does not exist under DRC law. The conditions under which a party
could otherwise potentially refuse to produce a piece of evidence for the reason that it contains
confidential information are not stated by the law.

Disclosure

There is no pre-trial discovery in DRC, whether before State courts or before arbitrators.
DRC is a civil law country, where the procedure is adversarial and the legal culture is not
favourable to US or English-style discovery proceedings. Thus, it is for the parties to produce
evidence to support their claim or defence.

Nevertheless, State courts have the power to order the production of evidence, in accordance
with Article 14 UAA. In practice, this possibility is very rarely used.

Expert evidence
In ad hoc arbitration proceedings, it is for the parties or the arbitrator(s) to decide on the need
for expert evidence and, where relevant, its status.

Under CCJA arbitration, arbitrator(s) may designate one or several experts, state their
mission, request a written report, and request the expert’s presence at a hearing®.

Confidentiality
In principle, arbitration proceedings under the UAA are confidential. Pursuant to Article 18
UAA, the deliberations of the arbitral tribunal are secret.

Under CCJA arbitration, unless agreed otherwise by the parties, both the arbitration
proceedings (any document or information produced in the course thereof) and the arbitration
award are to remain confidential®'.

Arbitrators

Appointments in general

Both the UAA and the CCJA Arbitration Rules provide for either a sole arbitrator or a three-
arbitrator tribunal. Under CCJA Arbitration, failing such agreement, the CCJA will appoint
a sole arbitrator, unless the circumstances of the case appear to warrant the appointment of
three arbitrators. The rules governing the appointment of arbitrators are otherwise similar to
the UAA®.

Article 5.1 UAA allows the parties to agree on the way arbitrator(s) shall be appointed.
Failing such an agreement, or if the agreement is not sufficient, the procedure provided for
under Article 5.2 UAA applies.
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However, the freedom of the parties is limited in that arbitrators may only be natural people
who enjoy their civic rights, and arbitrators must remain independent and impartial vis-a-vis
the parties®.

Procedure

Pursuant to Article 5.2 UAA, in an arbitration with three arbitrators, each party is to appoint
one arbitrator, and the two arbitrators thus appointed are to appoint the third arbitrator. If a
party fails to appoint the arbitrator within 30 days from receipt of a request to do so from the
other party, or if the two arbitrators fail to agree on the third arbitrator within 30 days from
their appointment, the appointment is to be made upon request of a party by the court having
jurisdiction in the Member State party where the place of arbitration is located. In the DRC,
the court having jurisdiction is the court of first instance, in accordance with Articles 161.2
and 166 of the Code of Civil Procedure.

In an arbitration with a sole arbitrator, if the parties are unable to agree on the arbitrator, he or
she is to be appointed upon request of a party by the court having jurisdiction in the Member
State where the seat of the arbitration is located.

Where the parties designate the arbitrators in even numbers, the arbitral tribunal is to be
completed by one arbitrator, chosen either in accordance with the agreement of the parties
or, in the absence of such agreement, by the arbitrators appointed or, where they are unable
to agree on the arbitrator, by the court having jurisdiction in the Member State where the seat
of arbitration is located*.

These rules only apply in the absence of a specific agreement of the parties or where the parties
have not submitted the arbitration to the arbitration rules of a specific arbitration institution.

Challenging an arbitrator

The parties may agree upon a procedure for removing arbitrators®. If they have not done
so, the court having jurisdiction in the Member State where the seat of arbitration is located
is to decide on the challenge®. In the DRC, the court having jurisdiction is the court of first
instance, in accordance with Articles 177 and 166 of the Code of Civil Procedure. This
court’s decision is not subject to any appeal®’.

Any grounds for challenging an arbitrator must be disclosed without delay by the party who
intends to challenge the arbitrator®®, and the challenge is only admissible for reasons that
became known after the arbitrator’s appointment.

As the UAA does not contain a list of reasons for the removal of an arbitrator, various grounds
can be invoked®. The lack of impartiality of the arbitrator is, in any event, a valid reason for
challenge (see below).

Impartiality of arbitrators

Pursuant to Article 6.1 UAA, an arbitrator must remain independent and impartial throughout
his or her mission.

According to Georges-Albert Dal and Frangois Tchekemian, while it is conceivable that the
parties agree on the appointment of an arbitrator who is not independent, the arbitrator must
in any event remain impartial®.

Pursuant to Article 7 UAA, an arbitrator is to inform the parties of any potential ground for
his or her removal, and may only accept to act as an arbitrator if all parties have given their
written consent to that effect.

CCJA challenges

The CCJA Arbitration Rules do not list grounds for challenging an arbitrator either. Various
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grounds may thus be invoked. However, Article 4.2 of the CCJA Arbitration Rules mentions
the arbitrator’s lack of independence as a possible ground.

The procedure for challenging an arbitrator is provided for under Article 4.2 of the Rules.
A challenge must be communicated to the Secretariat of the CCJA in writing and must
describe the facts and circumstances on which it is based. Such challenge must also be
communicated by a party either within 30 days from receipt by that party of the notification
of the arbitrator’s appointment, or within 30 days of the date on which that party was
informed of the facts and circumstances which it invokes in support of its challenge. The
Secretariat then invites the arbitrator in question, the other parties and the other arbitrators
(if any) to present their written observations. The file is then transferred to the CCJA. The
CCIJA decides on the challenge of an arbitrator, without any appeal possible, in accordance
with Article 4.6 of the CCJA Arbitration Rules.

Immunity of arbitrators

The concept of ‘immunity’ of arbitrators does not exist as such under DRC law. However,
under CENACOM arbitration, Article 35 excludes any liability of arbitrators, bodies of the
CENACOM and the CENACOM itself for any act or omission relating to a CENACOM
arbitration.

Secretaries to the arbitral tribunal

Neither the UAA nor the CCJA Arbitration Rules provide for any rule governing the
existence or the conduct of secretaries to the arbitral tribunal. However, the CCJA plays an
important role in the procedure of CCJA arbitrations.

Interim relief

Powers to grant interim relief

Both the UAA and the CCJA Arbitration Rules provide for parallel jurisdiction of both
arbitral tribunals and State courts*'.

Pursuant to Article 13.4 UAA, the principle is that the arbitral tribunal has jurisdiction to
grant interim measures®”. However, the existence of an arbitration agreement is not an
obstacle to the State courts’ power to grant interim measures requested by a party if this
does not involve any review of the merits of the case, and only in cases where urgency is
demonstrated or in cases where the interim measures are to be enforced in a non-OHADA
State.

Under the CCJA Arbitration Rules, the arbitral tribunal itself is also empowered to order
interim measures, unless agreed otherwise by the parties®. If an exequatur is necessary for
the enforcement of such measures, it may be requested immediately before the CCJA*,
State courts only have jurisdiction to grant interim measures before the file has been handed
to the arbitral tribunal or, after that, where urgency is so that the arbitral tribunal would not
be able to issue a decision in due time, or if the parties have so agreed®.

Arbitration award

Formal requirements

In accordance with Article 21 UAA, the arbitral award must be rendered in writing and must
be signed by the arbitrator(s). However, in arbitral proceedings with several arbitrators, the
award may be signed by only a majority of the members of the arbitral tribunal, if the award
mentions the refusal of the other arbitrator(s) to sign the award.
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The award must state the decision of the arbitral tribunal and the reasons on which it is based*.

The award must contain the following details: the full name of the arbitrator or arbitrators;
the date of the award; the seat of the arbitral tribunal; the full names of the parties, as well as
their residence or registered office; where necessary, the full names of counsels or any person
having represented or assisted the parties; and the statement of the respective claims of the
parties, their arguments as well as the stages of the procedure?’.

Under the CCJA Arbitration Rules, pursuant to Article 22, the award must state the reasons
on which it is based. It must result from the decision of the majority of the arbitral tribunal.
If no majority can be found, the chairperson of the arbitral tribunal is to decide alone, and
then sign the award alone. Otherwise, the award is to be signed by all arbitrators, or at least
by the arbitrators who agree with the award. The other arbitrators may issue a dissenting
opinion which will be attached to the award.

Moreover, pursuant to Article 23 of the CCJA Arbitration Rules, draft awards on jurisdiction,
draft final awards and draft partial awards that decide on any claim in a definitive manner
are subject to the CCJA’s review before signature®®. The CCJA may only comment on the
formal aspects of the draft award and indicate the costs of arbitration (such as the amount of
the arbitrators’ fees).

Costs for the parties

The UAA does not provide for any rule on the shifting of the costs of the arbitration.

Under the CCJA Arbitration Rules, the parties may recover the costs of the arbitration.
Pursuant to Article 24.1 of the CCJA Arbitration Rules, the final award must determine the
costs of arbitration and decide which parties are to bear those costs, and in what proportion.
Pursuant to Article 24.2, the costs of the arbitration include the fees and expenses of the
arbitrators, the fees and expenses of the counsels and representatives of the parties (to the
extent that the arbitral tribunal finds them reasonable), the administrative costs of the arbitral
institution and all other costs resulting from the arbitral proceedings. The arbitrators’ fees are
those stated in the CCJA pay scale, unless otherwise justified by exceptional circumstances®.

Interest

The question of whether the parties to an arbitration are entitled to recover interest is not
determined by the UAA, as it depends on the law applicable to the merits of the case.

Challenge of the arbitration award

Under the UAA, arbitral awards may not be appealed, but the parties may request State
courts to annul an award, pursuant to Article 25.2 UAA. The parties cannot agree to exclude
the possibility to file a claim for annulment®.

An award may be annulled (i.e. to be set aside) only on the following grounds®':

» there is no (valid) arbitration agreement. The inexistence of an arbitration agreement
is rare. More often, though, it may be that the arbitration agreement is not valid. This
includes situations where the validity of the arbitration agreement was limited in time
and has become outdated, or where the deadline for rendering the award has expired®?;

» the arbitral tribunal was not set up according to the applicable rules or the sole
arbitrator was irregularly appointed, whether in terms of quality of the arbitrator(s) or
of the appointment procedure (which must, above all, respect the equality between the
parties);

» the arbitral tribunal has decided on the case without conforming to its mission;
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» the arbitration did not comply with the principle of adversarial procedure, according to
which the parties must have an equal opportunity to present their case;

» the award is contrary to the international public policy of the OHADA Member States.
When the dispute is national, it is the national public policy of the relevant Member
State that is taken into account instead™; or

* the award does not state reasons. This ground includes reasons which are so
contradictory or so insufficient that this amounts to an absence of reasons>.

An award may also be challenged by any third party that has not been called to arbitration
proceedings if the award affects its rights. Such challenge is brought before the arbitral
tribunal itself>. It is unclear whether this action is available to any person who was not a
party to the arbitration agreement or only to parties to the arbitration agreement who did not
take part in the arbitration proceedings®®.

Finally, the arbitral award may be subject to an application for review before the arbitral
tribunal itself, when new facts are discovered that may have a decisive influence and that
were unknown to both the arbitral tribunal and the party applying for review before the
award was rendered”.

Under the CCJA Arbitration Rules, failing another agreement of the parties, they can request
the annulment of an award before the CCJA on the following grounds (which are the same
as those justifying a refusal of exequatur under the CCJA Arbitration Rules — see below):

» there is no (valid) arbitration agreement;

» the arbitral tribunal has decided on the case without conforming to its mission;

» the arbitration did not comply with the principle of adversarial procedure, according to
which the parties must have equal opportunity to present their case; or

» the award is contrary to international public policy®.

In a much criticised 2015 decision, the CCJA annulled an award on the grounds that the
arbitrators, by entering into a separate fee agreement with the parties to the arbitration, had
exceeded their mandate®.

CCJA awards may also be subject to third-party opposition and review®.

Proceedings for challenging awards through a request for annulment

A claim for annulment is to be filed with the court having jurisdiction in the Member State
where the seat of arbitration was located. In the DRC, the court of appeal has jurisdiction
over such claims, pursuant to Article 192 of the DRC Code of Civil Procedure.

In accordance with Article 27 UAA, a claim for annulment is admissible as soon as the
award is rendered. It ceases to be admissible if it has not been made within one month after
notification of the award.

Except where the provisional enforcement of the award has been ordered by the arbitral
tribunal, a claim for annulment suspends any enforcement of the award until the court has
ruled on said claim®!. In that regard, the court having jurisdiction over a claim for annulment
also has jurisdiction over a dispute concerning provisional enforcement®2,

If the award is annulled, it is up to the party that so wishes to initiate other arbitration
proceedings in accordance with the UAA®,

The only remedy available against the decision of the State court having jurisdiction on a
claim for annulment is a cassation appeal before the CCJA%.
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Under CCJA arbitration and as stated under Article 29 of the CCJA Arbitration Rules,
a claim for annulment is admissible as soon as the award is rendered, and provided that
the parties did not agree to exclude the possibility of claiming an annulment. It ceases to
be admissible if it has not been made within two months from notification of the award.

The CCJA decides on the claim for annulment according to its rules of procedure®.

If the CCJA decides to annul the award, the parties may request the CCJA to rule on the
case itself. Arbitration proceedings are otherwise meant to resume their course at one
party’s request, starting over at the last procedural act that was validly taken®.

Enforcement of the arbitration award

Pursuant to Article 30 UAA, the award can only be subject to compulsory enforcement
in an OHADA Member State by virtue of an exequatur awarded by the State court
having jurisdiction. In the DRC, pursuant to Article 184 of the Code of Civil Procedure,
the request for exequatur is to be brought before ‘the president of the tribunal having
jurisdiction’, i.e. the court of first instance chosen by the parties, in accordance with
Article 166.

The party requesting an exequatur must file an original copy of the award and of the
arbitration agreement, or copies of these documents satisfying the conditions required
for their authenticity®’. Where the documents are not written in French, the party must
produce a translation certified by a translator registered on the list of experts established
by the courts having jurisdiction®.

The sole ground for refusal of recognition provided for in the UAA concerns the case
where the award is manifestly contrary to the international public policy of OHADA
Member States®. However, it is also generally accepted that an award may not be
enforced in a Member State if the same award has previously been annulled in another
Member State.

The only appeal against a judgment refusing to grant an exequatur of the award is a
cassation appeal before the CCJA. No appeal is possible against a judgment granting an
exequatur. However, a claim for annulment of the award automatically entails an appeal
against the court decision allowing the exequatur’', while the rejection of a claim for
annulment confirms the decision granting the exequatur’.

Pursuant to Article 34 UAA, awards rendered on the basis of rules different from those
provided for by the UAA are recognised as binding within the OHADA Member States
under the conditions set out in applicable international conventions. The conditions
contained within the UAA apply in the absence of applicable conventions on the subject-
matter.

Under the CCJA Arbitration Rules, an award can only be subject to compulsory
enforcement in an OHADA Member State by virtue of an exequatur awarded by the
chairperson of the CCJA, following unilateral proceedings™.

Whether the exequatur is granted or denied, the parties may appeal such decision before
the CCJA, which will decide based on an adversarial procedure, in accordance with
Article 30.4 of the CCJA Arbitration Rules.

The exequatur may be denied based on the reasons justifying invalidity of the award
pursuant to Article 30.6 of the CCJA Arbitration Rules, i.e.:

» there is no (valid) arbitration agreement;
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» the arbitral tribunal has decided on the case without conforming to its mission;

» the arbitration proceedings did not comply with the principle of adversarial procedure,
according to which the parties must have equal opportunity to present their case; or

» the award is contrary to international public policy.
The exequatur may also be denied if the proceedings have been started with a view to
challenging the validity of the award, in accordance with Article 30.3 of the CCJA

Arbitration Rules. In such an event, the proceedings are consolidated and the resulting
decision cannot be challenged™.

Investment arbitration

The DRC is a party to the ICSID Convention and to five bilateral investment treaties
(‘BITs’) concluded notably with the United States, France and Belgium™.

The DRC does not have a model BIT, but the Southern African Development Community,
of which it is a member, does’.

The DRC has also adopted an Investment Code”’, which applies to both national and foreign
direct investments, but not to certain areas such as the mining industry and the insurance
sector. That Code provides for a procedure for the admission of investments in the DRC,
contains certain rules for the protection of investors such as a non-discrimination rule except
in tax matters and a fair and equitable treatment rule, and institutes a National Agency for
the Promotion of Investments, the ‘Anapi’, which is working to attract new investments
notably through administrative simplification. The Code also contains an arbitration clause,
stating that disputes between the DRC and investors on the application of the Code are
subject to ICC or ICSID arbitration. The Abou Lahoud v. DRC case was started on the
grounds of that arbitration clause.

The DRC has been a respondent in nine ICSID arbitrations. It lost three of them’, but one
of those three awards was annulled”. The tribunal found that it had no jurisdiction in two
cases®, and the four other cases were discontinued®'.

Decisions against the DRC

Two ICSID awards were rendered against the DRC, in the cases AMT v. Zaire®? and Antoine
Abou Lahoud v. the DRC®.

* % %
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Cyprus

Soteris Flourentzos & Evita Lambrou
Soteris Flourentzos & Associates LLC

Introduction

There has been a large increase in the use of arbitration as a commercial dispute resolution
method in Cyprus because of its development as an international business centre, but
Cyprus has not yet succeeded in becoming a popular venue for international arbitrations.
However, an increase in the initiation of litigation proceedings seeking interim relief of
foreign arbitration procedures can also be identified.

Domestic arbitration in Cyprus is governed by the 1944 Arbitration Law, Cap. 4 (the
“Arbitration Law”). The International Arbitration in Commercial Matters Law 101/1987
(the “IACM”) applies exclusively to international commercial disputes and it can be argued
that it is similar, if not identical, to the UNCITRAL Model Law of 1985 (the “UNCITRAL
Model Law™). According to section 3(1) of the IACM Law, the IACM Law applies solely
to arbitrations that are of both an international and commercial nature. Furthermore,
section 2 of the IACM Law sets out an exhaustive list of definitions and examples which
clarify when a dispute is considered as international and/or commercial. Specifically, a
dispute is considered as ‘international’ if the parties had their place of business or relevant
commercial relations in different countries when they entered into the contract and a dispute
is considered ‘commercial’ if it relates to matters that arise from relationships of commercial
nature, whether contractual or not.

In Lucan Invest Ltd v. Alverstone Trade & Invest Ltd (decision of the District Court of
Nicosia, dated 28 August 2012), it was held that a shareholders’ dispute is of a commercial
nature.

It must be stated that Cyprus is also a party to the Convention on Recognition and
Enforcement of Foreign Arbitral Awards of 1958 (the “New York Convention”) which has
been ratified and implemented in Cyprus with the Law on the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (Ratification) 84/1979 (the “Ratification
Law”). It should be noted, however, that the TACM Law mirrors the New York Conversion.

In addition, Cyprus is party to the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States.

There is neither a statutory international arbitration body in Cyprus, nor a special Court
on arbitration. However, the most prominent alternative dispute resolution mechanisms
established to administer arbitration proceedings in Cyprus are the Cyprus Chamber of
Commerce and Industry (the “CCCI”), the Cyprus Eurasia Dispute Resolution and
Arbitration Centre (the “CEDRAC?”) and the Cyprus Arbitration and Mediation Centre (the
“CAMC”). However, the focus in Cyprus remains on Cypriot Courts’ assistance by way
of interim reliefs in aid of foreign arbitrations, and on enforcement of foreign arbitration
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awards. The reason for this is that shareholders’ and other agreements in relation to Cyprus
Holdings Companies often contain an arbitration clause in favour of foreign arbitration
venues, the London Court of International Arbitration being the most common one.

Arbitration agreement

An arbitration agreement is a written agreement which submits present or future disputes
to arbitration and, under common law principles, an arbitration agreement has to be clear
and certain.

According to section 2(1) of the Arbitration Law, an arbitration agreement is a written
agreement which submits present or future disputes to arbitration. Similarly, section 7 of
the IACM Law states that in order for an arbitration agreement to be valid it must be in
writing. Also, the same requirement for a written arbitration clause can be found in section
2(2) of the New York Convention which, as stated above, was ratified in Cyprus by the
Ratification Law. Pursuant to section 2(2) of the Ratification Law:

“[T]he term agreement in writing shall include an arbitral clause in a contract of an

arbitration agreement, signed by the parties or contained in an exchange of letters or

telegrams.”

However, it can be argued that, according to the common law principles, in order for an
arbitration agreement to be valid, its terms must be clear and certain since an arbitration
agreement will be void if its terms are uncertain. Furthermore, the parties can select the
seat and language of the arbitration, the number and powers of the arbitrators as well as their
appointment procedure, the applicable law and regulations.

An agreement is considered to be in writing if it is contained in a document signed by the
parties, or in exchange of letters, telex, telegrams or other means of telecommunication
which provide a record of the agreement, or in an exchange of statements of claim and
defence in which the existence of an agreement is alleged by one party and not denied by the
other. In Finnegan v Sheffield City Council (1988) 43 B.L.R. 124, the Court held that when
it is not clear whether the dispute under a contract is referred to arbitration, the arbitration
clause cannot be deemed as valid.

The Cypriot Courts respect the parties’ choice to enter into arbitration agreements and if
they are satisfied of the intention of the parties to resolve their disputes through arbitration,
the Cypriot Courts will try to interpret the arbitration clause in the most suitable manner in
order to be valid and enforceable. An example of the willingness of the Courts to meet the
need of the parties to arbitrate is the ‘doctrine of separability’, with which the Courts can
uphold an agreement to arbitrate even when there is a clause which one of the parties is in
breach of. In this case, the arbitration clause will survive, but the remaining contracts will
be deemed as invalid. Hence, an arbitration agreement may be in the form of an arbitration
clause which is duly incorporated in the agreement or stands alone as a separate agreement.

According to section 16 of the IACM Law, the arbitrators appointed can determine their
own competence, thus they are able to determine their own jurisdiction. This is known as
the ‘doctrine of competence-competence’.

Furthermore, there are particular statutory issues as to the content of an arbitration clause
apart from evidencing the intention of the parties to submit all or any present or future
differences or disputes to arbitration. It is advisable, however, to include specific details
as to the procedure to be followed in the proposed arbitration, such as the specific arbitral
rules under which the proceedings will take place, the appointment, number and powers of
arbitrators, and the seat and language of the arbitration.
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Cypriot Courts generally take an approach to the construction of arbitration clauses that is
friendly to arbitration and there is no particular wording that must be used, but the more
specific the terminology used the better, in order to include, for example, torts.

The formalities of international arbitration are based on an agreement between the parties
which will clarify that, when a dispute arises on any matter under a contract, those parties (1)
will submit their dispute to an arbitral tribunal instead of going to Court; (2) the arbitrator(s)
will resolve the dispute based on the relevant laws; and (3) the decision of the arbitrator(s)
will be final and binding on both sides.

Any matter concerning criminal law, matrimonial and family law or which may have public
policy implications is considered to be non-arbitrable. In addition, a Tribunal will have
limited powers to make orders which affect the status of a Cyprus Company such as a
winding up order or rectification of a company’s register of members, though the substantive
dispute may be arbitrable. Further, the Arbitration Law provides that when a question of
fraud of one of the parties is raised, Courts have the competence to decide the question and
to cease the effects of any arbitration agreement.

A third party cannot be bound by arbitration proceedings to which he has not consented or by
an arbitration clause in a contract to which he is not party, since for a contract to be valid and
legally binding, the free consent of parties competent to contract is required under section 10(1)
of Contracts Law, Cap. 149. However, a third party may voluntarily join and/or participate in
the arbitration process, provided that the other parties consent to their participation.

Arbitration procedure

Pursuant to section 24(3) of the Arbitration Law, arbitral proceedings are deemed to be
commenced when one of the parties to the arbitration agreement serves the other party
or parties with a notice of dispute. This will also depend on the particular arbitral rules
provided for in the contract.

There are no specific procedural rules which apply in international commercial arbitrations,
hence the parties are free to select the rules which will be followed.

In the absence of an agreement between the parties, the Tribunal can decide the admissibility
and relevance of any evidence brought in front of it or may request the assistance of the
Court. The Tribunal may also order disclosure of any documents which may be relevant to
the dispute.

It must be stated that arbitrations are confidential since they are conducted in private.
Also, the professional privilege imposes the rule that all communications are deemed as
confidential. Such privilege can only be waived upon the consent of the party concerned
or where it will be illegal to act otherwise. Consequently, the duty of confidentiality is
not absolute since disclosure is permitted: (1) where it is reasonably necessary for the
protection of the parties; (2) for the purposes of invoking the supervisory roles of the Court
over arbitration awards for the purpose of enforcing the award itself; (3) where the public
interest or the interests of justice require such disclosure; and (4) where there is an express
or implied consent of the parties concerned.

Furthermore, the IBA Rules are considered as useful guidance to documents and evidence

and may be taken into account, at the discretion of the arbitral tribunal or if so agreed
between the parties.

As far as expert evidence is concerned, article 26 of IACM empowers the arbitral tribunal,
unless otherwise agreed by the parties, to appoint experts to report on specific issues and to
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require a party to provide the expert with any relevant information or to produce or provide
access to any relevant documents, goods or other property for his inspection.

Arbitrators

There are no provisions in the domestic legislation limiting the freedom of the parties to
arbitration proceedings to select arbitrators. As well as domestic legislation, the parties in
international commercial disputes can select anyone as an arbitrator. The parties shall have
equal rights in arbitration proceedings.

Section 11(3) of the IACM Law provides that, in an arbitration with three arbitrators,
each party shall appoint one arbitrator, and the remaining arbitrator will be selected by the
appointed arbitrators. If a party fails to appoint the arbitrator within 30 days of the receipt
of a request to do so from the other party, or in the event that the two arbitrators fail to agree
on the third arbitrator within 30 days of their appointment, the appointment shall be made
by the Court upon the request of either party. However, in an arbitration with one arbitrator,
in the case of a disagreement between the parties, the arbitrator shall be appointed by the
Court upon request of either party. Similarly, according to section 11(4) of the JACM Law
and section 10 of the Arbitration Law, the Cypriot Courts have the power to intervene in the
appointment of an arbitrator if a party fails to act according to the arbitration agreement, if
the parties or the two appointed arbitrators are unable to proceed as agreed, or where a third
person, natural or legal, fails to act according to procedure.

Furthermore, as section 12 of the IJACM Law states, an arbitrator shall possess the
necessary skills and knowledge and shall remain impartial and independent at all times,
otherwise a party can seek his removal and, according to section 13 of the IACM Law, a
party which intends to challenge an arbitrator, shall, within 15 days after becoming aware
of any circumstances that give rise to justifiable doubts to the above, make a proposal for
challenging the arbitrator to the arbitral tribunal. Then the arbitral tribunal will reach a
decision which will be final.

If there is no agreement between the parties, the Tribunal has the power to issue interim
protective measures.

The IACM Law expressly provides that an arbitrator may be challenged if circumstances
exist that give rise to justifiable doubts as to his or her impartiality or independence, and also
requires a Court or other authority to have due regard to any qualifications required of an
arbitrator by the agreement of the parties and to such considerations as are likely to secure
the appointment of an independent and impartial arbitrator, when appointing an arbitrator.
Further, the IACM Law transposes the disclosure requirement of the UNCITRAL Model
Law and imposes an obligation on a person who is approached in connection with his
possible appointment as an arbitrator to disclose any circumstances that are likely to give
rise to justifiable doubts as to his impartiality or independence. While the IBA Guidelines
are not binding, they may be taken into account as relevant guidance.

Interim relief

It is relatively common for Cyprus Courts to be requested to provide assistance in aid of
foreign arbitrations in the form of interim relief just before or pending foreign arbitration
proceedings. Such an interim relief may take the form of injunctions restraining a Cyprus
Company involved in foreign arbitration proceedings from disposing of assets, so as to
ensure that a successful party will not be frustrated in its attempt to enforce a possible
arbitration award in its favour. The legal basis for an application for such interim relief
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in the context of an international arbitration is section 9 of the IACM Law, which reads as
follows:
“It is not incompatible with an arbitration agreement for a party to request, before or
during arbitral proceedings, from a Court an interim measure of protection and for a
Court to grant such measure.”

The requirements for granting interim relief in the context of an international arbitration
are found in section 32 of the Courts of Justice Law, N.14/1960 (the “CJL”), which reads
as follows:
“(1) In the application of any procedural rule, every court, in the exercise of its civil
Jjurisdiction, may issue a prohibitive ovder interim, permanent or prohibitive or to
appoint a receiver in all cases where the court may deem this to be just or beneficial,
even if no damages or other remedy are sought or awarded with the same.
1t is provided that an interim prohibitive order shall not be issued unless the court is
satisfied:
(1) that there is a serious issue to be tried during the hearing process,
(2) that there is a possibility that the applying party is entitled to the remedy,
(3) that unless an interim prohibitive order is issued it shall be difficult or impossible to
disseminate full justice at a later stage, and
(4) that in all circumstances the balance of convenience lies in favour of the granting of
the injunction.”

Procedurally, an application for interim relief in aid of foreign arbitration is made under
Order 48 Rule 2 of the Civil Procedure Rules and section 4 of the Civil Procedure Law,
and such an application must be supported by an affidavit stating the facts of the case and
showing that the application satisfies the requirements set out in section 32 of the CLJ, as
described above.

Provided that the applicant satisfies the Court that there is an element of urgency, the Cyprus
Courts have jurisdiction to grant interim relief in aid of foreign arbitration proceedings, as
provided in section 9 of the IACM Law, even on an ex parte basis and without notice to the
Respondent.

In case the Applicant applies ex parte for interim relief in aid of foreign arbitration
proceedings, the Applicant is under a duty to disclose at the ex parte hearing, fully and
frankly, all material facts and documents of the case to the Court. Any failure or omission
to comply with this duty will inevitably result in the automatic cancellation of the ex parte
obtained interim orders by the Court. What constitutes material facts, and documents,
depends on the decision of the Court and not what the Applicant or his lawyers consider as
such.

It is an absolute requirement of Cyprus law that the Applicant files a counter-security in
order to cover all losses to be caused to the Respondent, due to the issue of the injunctions
or the interim orders, in the event that the same is found by the Court at a later stage than
they were issued, without any reasonable cause or mala fides. The amount, as well as the
form of such counter-security, is at the discretion of the Court (a counter-security may take
the form of a cash deposit with the Court Registrar, or of a letter of bank guarantees to be
issued by a Cyprus bank, or a written undertaking of the Applicant). For Applicants outside
Cyprus or the EU, the counter-security usually takes the form of a letter of bank guarantee.
A Respondent has the right to apply for the increase of the amount of the counter-security,
or its form, provided that there is supporting evidence for such a request, but again, any
decision for the increase or the form of the counter-security is at the discretion of the Court.
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Among others, the following types of interim orders can be issued by Cyprus Courts in aid

of foreign arbitration proceedings:

(a) Freezing injunctions of assets: Such injunctions can be issued in relation to assets
situated within Cyprus or in relation to assets situated outside Cyprus, but under
the control of persons residing in Cyprus, and they are subject to the in personam
jurisdiction of the Cyprus Courts.

(b) Prohibiting orders: Interim orders prohibiting the exercise of certain acts or the
implementation of certain steps. The Court may grand such interim orders prohibiting,
for example, the convention of a General Meeting of a Cyprus Company, the
implementation of corporate decisions of a Cyprus Company, etc.

(c) Appointment of Interim Receiver: In appropriate circumstances, Cyprus Courts have
jurisdiction to appoint an interim receiver over the assets of a Respondent, as an
ancillary relief in order to support the protective regime imposed by a freezing order
or any other interim order, including in relation to a Cyprus Company, by granting to
the interim receiver the right to exercise the voting rights of holding companies in their
subsidiaries in order to protect their assets, etc.

(d) Chabra Orders or Garnishee Orders: The Cyprus Courts have jurisdiction to issue
Chabra Orders, where there are grounds to believe that a co-respondent is in possession
or control of assets to which the principal Respondent is beneficially entitled, although
the co-respondent may be no party to the foreign arbitration proceedings.

Under the IACM Law, a Tribunal, without the assistance of the Court, has the power to
order interim protection for any of the parties if an agreement does not exist and can also
request guarantees from any of the parties regarding such relief.

For the protection of arbitration proceedings, the Court has, in international arbitrations, the
power to issue such related measures at any time and during the arbitration proceedings.
Regarding domestic arbitrations, the Court has the power to issue different types of
preliminary or interim relief during the arbitration proceedings (security costs, discovery
of documents, securing the amount of the dispute, etc.). The Courts will issue such interim
reliefs when and if the requirements provided by the applicable laws are satisfied. These
interim reliefs are not final.

Arbitration award

An arbitral award must be in writing and signed by the arbitrator, shall state the reasons
upon which it is based, unless the parties agree that no reasons are to be given or the award
is a consent award, and shall be dated and state the place where it was made. A copy of
the award has to be sent to each party and the Tribunal has authority to award costs. A
costs order requires the losing party to pay part or all of the successful party’s legal and
arbitration expenses. The Tribunal has the power to make an award of simple or compound
interest if the rules do not provide for this.

A Court application to set aside an arbitral award has to be made within three months of the
notification of the award, otherwise it is inadmissible. In the case that an application for a
corrective/supplementary award is made, the three-month deadline starts from the day that
the arbitral tribunal decides upon the application.

In accordance with Arbitration Law, any provision in an arbitration agreement as to costs
of the reference or award shall be void. As such, the costs of the reference and award shall
be at the discretion of the arbitrators who shall direct to whom and in what manner such
costs shall be paid. If no provision is made by an award with respect to the costs of the
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reference, any party to the reference may, within 14 days of the publication of the award
(or such further time as a Court may direct), apply to the arbitrator for an order directing by
and to whom such costs shall be paid, and thereupon the arbitrator shall amend the award
by adding thereto such directions as he may think proper with respect to the payment of
the costs of the reference to arbitration. There are no similar provisions to this effect in the
IACM Law. Regardless, the “loser pays” or “costs follow events” rule is a usual practice in
Cyprus; however, the losing party may be reimbursed a fraction of the fees and costs if the
prevailing party is deemed to be contributorily liable.

Challenge of the arbitration award

Even if the arbitration agreement provides that the decision of the arbitrator is final, the
UNCITRAL Model Law sets out the basis for challenging an arbitral award. Hence, an
arbitration award may only be set aside only on proof that: (1) a party to the arbitration
agreement was under a legal incapacity; (2) the agreement is invalid; (3) the party was not
given notice of the arbitration; (4) the party was not permitted to present its case; (5) the
decision is outside the arbitrator’s jurisdiction under the agreement; (6) the subject matter of
the dispute cannot be settled by arbitration; and (7) the award is in conflict with public policy.

In domestic arbitrations, the parties are entitled to appeal the arbitral award: (1) in the case
of misconduct by the arbitrator; (2) if the arbitration was conducted irregularly; and (3) if
the arbitral award was issued irregularly.

The deadline for an application for the annulment of an award is three months after the
award is issued by the Tribunal. The Court can order for any payment until the final
issuance of a judgment.

Enforcement of the arbitration award

The Cyprus Courts have shown a supportive approach to the enforcement of foreign arbitral
awards, as the vast majority of challenges to a foreign arbitration award are rejected, and the
strong presumption in favour of registering and enforcing a foreign arbitration award has
been reiterated in a number of cases, the most notable being the decision of the Supreme
Court in The Attorney General of the Republic of Kenya v. Brauw Bank of Austria [1999]
1 CLR 585. In this case, the Supreme Court stated that the only reasons under which
an application for the recognition and enforcement of an award may be refused are those
provided in Article V. 1 (a) to (¢) of the New York Convention.

The Cyprus Court will only enquire as to whether the correct procedure has been followed,
meaning that the pre-requisites to enforcement set out in the New York Convention have
been complied with. In Re Beogradska Banka D.D. (1995) 1 CLR 737 at p.756, it was held
that:
“Judicial examination of the arbitral award which is made in accordance with articles
1V and V of the Convention is in my view supervisory, it has a procedural character and
it does not encroach upon the decision of the arbitrators. Some departure may be said
to exist in respect of the provisions of para 2(b) of article V of the Convention which
relates to matters of public order, which is examined ex proprio motu by the court. But
again this is procedural and although the court examines the content of the decision of
the arbitrators it limits itself only to the issue of determining whether the arbitral award
is contrary to public policy and it does not embark upon a diagnosis of the substance
of the award ... the court does not enter into the substance of the case or the wisdom of
the arbitral award. The court does not determine the rights of the parties and no rights
of action arise out of the recognition and enforcement.”

GLI - International Arbitration 2017, Third Edition 105 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Soteris Flourentzos & Associates LLC Cyprus

The Ratification Law contains two sections which aid the enforcement of international
arbitration awards in Cyprus.

Section 6 of the said Law, which is restrictive in nature, states:
“In matters governed by this Law, no Court shall intervene except where so provided in
this Law.”

Section 34 of the said Law sets out in detail the specific instances in which a national Court

may intervene and refuse the recognition of an international arbitral award as follows:
“(1) Recourse to a Court against an arbitral award may be made only by an application
for setting aside in accordance with the following provisions of this section.
(2) An arbitral award may be set aside by the Court only if: (a) the party making the
application furnishes proof that: (i) a party to the arbitration agreement referred to
in section 7 was under some incapacity; or the said agreement is not valid under the
law to which the parties have subjected it or, failing any indication thereon, under
the law of the Republic of Cyprus, or (ii) the party making the application was not
given proper notice of the appointment of an arbitration or of the arbitral proceedings
or was otherwise unable to present his case; or (iii) the award deals with a dispute
not contemplated by or not falling within the terms of the submission to arbitration,
or contains decisions on matters beyond the scope of the submission to arbitration,
provided that, if the decision on matters submitted to arbitration can be separated from
those not submitted, only that part of the award which contains decisions on matters
not submitted to arbitration may be set aside; or (iv) the composition of the arbitral
tribunal or the arbitral procedure was not in accordance with the agreement of the
parties, unless such agreement was in conflict with a provision of this Law, or, failing
such agreement, was not in accordance with this Law, or (b) the Court finds that: (i)
the subject-matter of the dispute is not capable of settlement by arbitration under the
law of the Republic of Cyprus, or (ii) the award is in conflict with provisions relating to
public order of the Republic of Cyprus.
(3) An application for setting aside may not be made after three months have elapsed
from the date on which the party making that application had received the award or if a
request had been made under section 33, from the date on which that request had been
disposed of by the arbitral tribunal.
(4) The Court, when asked to set aside an award, may, where appropriate and
so requested by a party, suspend the setting aside proceedings for a period of time
determined by it in order to give the arbitral tribunal an opportunity to resume the
arbitral proceedings or to take such other action as in the arbitral tribunal’s opinion
will eliminate the grounds for setting aside.”

The JACM Law is subservient to the New York Convention, in accordance with both Article
169 of the Constitution of Cyprus, which gives precedence to international convention and
treaty obligations over local law, and in accordance with section 3 (1) of the IACM Law
itself.

Although Cyprus Courts greatly facilitate the enforcement of international arbitral awards
and do not deny enforcement and recognition on substantive grounds, an Applicant should
comply with the enforcement and the technicalities.

Cyprus Courts have interpreted strictly and narrowly the provisions of Article I'V of the New
York Convention and consequently debtors, under foreign arbitral awards, have several
possibilities to raise objections against recognition and enforcement.

Article IV, paragraph 1, provides that the party applying for recognition and enforcement of
a foreign arbitral award shall produce:
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(a) the original duly authenticated arbitral award or a duly certified copy thereof; and
(b) the original or a duly certified copy of the arbitration agreement.

For enforcement purposes, “authenticated” means that the award must be signed by all the
arbitrators and that their signatures must be legalised by the competent authority. A certified
copy of the arbitration agreement shall also be legalised.

Pursuant to paragraph 2 of Article IV of the New York Convention, the applicant shall
produce translations into Greek of the arbitral award and the arbitration agreement which
shall be certified by an official or sworn translator or by a diplomatic or consular agent.
Certified translations can be done in Cyprus only by the Press and Information Office which
has been designated by the Cyprus Council of Ministers as the competent authority to effect
official translations. Translations effected by lawyers or professional translators have been
declared by Cyprus Courts as insufficient to meet the requirements of Article [V of the New
York Convention.

A dismissal of such enforcement application, on the ground that the applicant has not
presented all the required documents under Article IV of the Convention, does not engage
the res judicata rule, and the applicant may file a new request for recognition or enforcement
of such foreign arbitral award.

Since Cyprus has accepted the New York Convention with a specific reservation of reciprocity,
Cyprus Courts will enforce foreign arbitral awards originating from a signatory country to the
New York Convention. Otherwise, foreign arbitral awards issued in countries which are not
signatories to the Convention can only be enforced in Cyprus either by an action based on the
award or on the original cause of action, the procedure of which is more lengthy and costly.

Investment arbitration

It must be stated that Cyprus is also a party to bilateral agreements related to arbitration.
Such agreements include, among others, Armenia 1996, Bulgaria 1997, Egypt 1999,
Czech Republic 2002, Lebanon 2003, Israel 2003 and India 2004. Also, Cyprus has
signed multilateral treaties which provide resolution of disputes by arbitration through
appropriation of foreign investments.

Conclusion

Cyprus is trying to move forward in order to become a suitable arbitration venue, since
arbitration proceedings can be considered a fair process for resolving disputes.
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Introduction

Arbitration proceedings seated in Egypt are governed by the Egyptian Act on Arbitration
in Civil and Commercial Matters (Law No. 27 of 1994) (“Arbitration Act”). Apart from
domestic arbitrations, the Arbitration Act further governs arbitration proceedings not seated
in Egypt, where the parties have agreed to conduct the arbitration according to its provisions.

The Arbitration Act is based on the UNCITRAL Model Law on International Commercial
Arbitration of 1985 (“UNCITRAL Model Law”). The Arbitration Act departs from the
UNCITRAL Model Law in some respects, such as the stipulation that the arbitral tribunal
may only grant interim relief if it is expressly empowered by the parties to do so, and that
an award may be annulled if the arbitrators failed to apply the law agreed on by the parties
to govern the merits the dispute.

Egypt is a signatory to the United Nations Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 (“New York Convention”) without reservations. Egypt
is also a party to the Convention of the Arab League on the Enforcement of Judgments
and Arbitral Awards (“Arab League Convention™). In addition, Egypt is a party to several
bilateral treaties on judicial cooperation in civil and commercial matters.

The Cairo Regional Centre for International Commercial Arbitration (“CRCICA”),
established in 1979, is the main arbitration institution in Egypt. CRCICA adopted the
UNCITRAL Arbitration Rules with minor modifications. The present CRCICA Arbitration
Rules, which entered into force in 2011, are based on the new UNCITRAL Arbitration Rules
as revised in 2010. CRCICA administers institutional arbitrations and provides assistance
in ad hoc arbitral proceedings upon the request of the parties.

While there are no special courts for arbitration in Egypt, the Arbitration Act provides that
the Cairo Court of Appeal shall have jurisdiction over certain arbitration matters, including
matters arising in the context of institutional arbitrations located in or outside Egypt and
arbitrations seated outside Egypt where the parties have agreed to conduct the arbitration
according to the Arbitration Act.

Arbitration agreement

The Arbitration Act defines an arbitration agreement as “an agreement between the parties
to resort to arbitration to settle all or certain disputes that have arisen or that may arise
between them in relation to a contractual or non-contractual legal relationship”.

Arbitration agreements must be concluded by natural or juristic persons having legal
capacity, and must be in writing. An agreement is considered to be in writing if it is
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included in a document signed by the parties or in correspondence exchanged between
them. Furthermore, the parties may conclude an arbitration agreement by referring in their
contract to a document containing an arbitration clause and by stipulating expressly that
the arbitration clause shall apply. The parties may also conclude an arbitration agreement
by adopting a model contract, international convention or other documents including an
arbitration clause.

The Arbitration Act stipulates that matters which cannot be settled by compromise are
not arbitrable. Under Egyptian law, matters that cannot be settled by compromise are, in
particular, those relating to personal status or public policy.

The Arbitration Act is silent on the joinder or consolidation of third parties in arbitral
proceedings. In this regard, the Egyptian Court of Cassation has decided that a parent
company may be joined to an arbitration agreement concluded by its subsidiary only in
certain cases. In particular, the parent company may be joined if it is party to the arbitration
agreement, if it agrees to the application of the arbitration agreement, if it has interfered in
the conclusion, performance or termination of the contract, or if there is confusion as to the
intentions of the parent company and its subsidiary in concluding the contract.

The separability of the arbitration agreement is recognised by the Arbitration Act.
Accordingly, the nullity, rescission or termination of the main contract does not affect the
arbitration clause contained in it, provided that the arbitration clause itself is valid.

Arbitration procedure

The arbitration proceedings commence on the day that the respondent receives the notice of
arbitration, unless the parties agree otherwise.

The parties may agree on the seat of the arbitration, which may be in Egypt or abroad.
Absent an agreement between the parties, the arbitral tribunal may determine the seat of
the arbitration, taking into consideration the circumstances of the case and the convenience
of the seat for the parties. Notwithstanding the seat of the arbitration, the proceedings,
including hearings, may be conducted at any location decided by the arbitral tribunal.

The Arbitration Act affords the parties the power to agree on the procedure governing
the conduct of the arbitration, including the selection of procedural rules applied by an
arbitration institution located in or outside Egypt. The parties’ agreement must, however,
respect the mandatory rules of the Arbitration Act, particularly the rule that the parties must
be treated equally and given an adequate and full opportunity to present their case.

Absent an agreement between the parties on procedure, the rules of the Egyptian Code of
Civil Procedure and the Egyptian Law of Evidence do not apply by default to the arbitration
proceedings. Rather, the Arbitration Act empowers the arbitral tribunal to determine the
procedural rules of the arbitration as it sees fit, while taking into consideration the provisions
of the Arbitration Act.

The Arbitration Act includes, for example, the following procedural rules:

* Regarding documentary evidence, the Arbitration Act stipulates that the parties may
rely on copies of documents, subject to the arbitral tribunal’s right to require the
submission of the originals.

*  Witnesses and experts are not heard under oath, which is a departure from the rules of
evidence applied in court proceedings.

» If a witness fails to appear before the arbitral tribunal or refuses to answer questions,
the tribunal may request the court to impose a fine on the witness.
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* A party may request the arbitral tribunal to order the other party to disclose documents
in its possession. Absent an agreement between the parties, however, it is unclear
whether the arbitral tribunal may order the disclosure of documents at its own initiative.
The Arbitration Act only regulates the case where a party fails to disclose documents
when so requested. It states, in this regard, that the arbitral tribunal may continue the
proceedings and render an award based on the evidence submitted. It is uncertain
whether this provision recognises the arbitral tribunal’s general power to order the
disclosure of documents, or whether it only applies in case of an agreement by the
parties empowering the tribunal to do so.

* As regards expert evidence, the Arbitration Act empowers the arbitral tribunal to
appoint experts to provide oral or written reports on any issue in the arbitration. The
arbitral tribunal is required to submit to the parties a copy of its decision setting out the
scope of the expert’s mission. The parties must provide the expert with any requested
information and allow the expert to examine the documents, goods or assets related
to the dispute. The parties are entitled to receive a copy of the expert’s report, make
comments and examine the documents relied on by the expert. A hearing to take
the expert’s testimony may also be held upon the request of a party or at the arbitral
tribunal’s own initiative. Unless agreed otherwise, the parties may examine the witness
or present their own expert to opine on the issues dealt with in the tribunal-appointed
expert’s report.

* Regarding confidentiality, the Arbitration Act stipulates that an award or any part
of it may only be published with the consent of both parties. The documents of the
arbitration, including the award, may, however, become public if they were submitted
before the court in arbitration-related proceedings. The Arbitration Act does not contain
any provisions on the arbitral tribunal’s power to protect confidential information, or
on privilege.

Arbitrators

The parties may agree on the number of arbitrators. If the parties agree that the arbitral
tribunal shall comprise more than one arbitrator, the number of arbitrators must be an odd
number. This rule is stipulated in the Arbitration Act and is mandatory. Absent an agreement
between the parties, the default rule is the appointment of a three-member arbitral tribunal.

Similarly, the parties may agree on the appointment of the arbitrators. They may also
delegate to a third party, such as an arbitration institution, to make the appointment. If the
parties fail to agree on the appointment of arbitrators, the provisions of the Arbitration Act
would apply. In case a sole arbitrator is to be appointed, the competent court shall appoint
the arbitrator upon the request of a party. When the arbitral tribunal is to be constituted
of three or more members, each party nominates an arbitrator and the party-nominated
arbitrators appoint the chairperson. If, however, a party fails to nominate an arbitrator, or
if the arbitrators fail to appoint the chairperson, either party may request the competent
court to appoint the arbitrator or chairperson. The court is required to proceed with the
appointment promptly.

Arbitrators must accept their appointment in writing and must disclose any circumstances
which may give rise to doubts regarding their impartiality or independence. If an arbitrator
fails to disclose any such circumstances, which remained unknown to the parties until the
rendering of the award, the parties may start annulment proceedings on the grounds that the
arbitrator’s appointment was unlawful.
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An arbitrator may be challenged if there are circumstances giving rise to serious doubts as
to their impartiality or independence. A party may only challenge an arbitrator it appointed
for reasons that arose after the appointment. The courts have held that to be independent,
arbitrators must not be employed by one of the parties, have financial interests in relation to
any of the parties, be influenced by or dependent on any of the parties.

To challenge an arbitrator, a party must submit a written, reasoned application to the arbitral
tribunal within 15 days from the date that the tribunal was constituted or when the applicant
became aware of the reasons giving rise to the challenge. The challenged arbitrator may
withdraw within 15 days, failing which the application is to be referred to the competent
court. The decision of the court is not subject to appeal. Furthermore, a party may not
challenge the same arbitrator more than once in the same proceedings. An application
challenging an arbitrator does not cause the suspension of the proceedings. However, if the
challenge is accepted and the arbitrator is removed, all actions undertaken by the arbitral
tribunal before the removal, including any award rendered, will be void.

An arbitrator’s mandate is terminated upon his resignation following a challenge by one of
the parties. Furthermore, the parties may agree to terminate the arbitrator’s mandate. Any
of the parties may also apply to the competent court to terminate the arbitrator’s mandate
in other cases where the arbitrator is unable or fails to perform his duties, leading to an
unjustifiable delay in the proceedings.

The Arbitration Act is silent on the liability of arbitrators, and there are no rules or guidelines
in Egypt governing the use of secretaries to the arbitral tribunal.

Interim relief

According to the Arbitration Act, the parties can apply to the competent court to issue interim
relief either before or during the arbitration. An arbitral tribunal may also order interim
relief, if the parties agree to empower the tribunal to do so. The selection of arbitration rules
providing for the power of the arbitral tribunal to order interim relief incorporates such an
agreement.

The arbitral tribunal may order security of the costs of the interim relief.

If the party against whom an order for interim relief is issued fails to comply therewith, the
arbitral tribunal may, if so requested, allow the other party to take the necessary measures to
enforce the order. This party may also apply to the competent court to issue an enforcement
order.

The Arbitration Act is silent on the types of interim relief available to the parties in
arbitration.

A court seized with a case filed in violation of an arbitration agreement is required to dismiss
the claim as inadmissible if so requested by a party. The plea for inadmissibility must be
raised before the party submits any request or defence in the court proceedings. When an
arbitration agreement is in place, bringing an action before court does not prevent the other
party from commencing or continuing an arbitration and does not preclude the rendering
of an award.

Arbitration award

In arbitrations involving an arbitral tribunal with more than one arbitrator, the award must be
rendered by a majority of votes after deliberations, unless the parties agree that a unanimous
vote is required. The award must be in writing and signed by the arbitrators or by a majority
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of them. The award must further be reasoned, unless the parties have agreed otherwise, or
if the law applicable to the proceedings does not require that the reasons of the award are
stated therein. In addition, the following information must be included in the award: (i) the
names and contact details of the parties; (ii) the names, contact details and nationality of the
arbitrators; (iii) the arbitration agreement; (iv) a summary of the parties’ claims, statements
and documents; (v) the order of the arbitral tribunal and its underlying reasons, if required;
and (vi) the date and place of issuance of the award.

Regarding the timeframe for the award, the Arbitration Act stipulates that the award must
be rendered within the period agreed by the parties. Absent an agreement, the award is to
be rendered within a period of 12 months from the commencement of the arbitration. The
arbitral tribunal may, at its discretion, extend this period by a further six months, unless the
parties have agreed on a longer period. If the award is not rendered within the timeframe
prescribed by the Arbitration Act, either of the parties may request the competent court to
issue an order to extend the timeline of the award or to terminate the arbitration proceedings.
The Egyptian Court of Cassation has decided that these provisions are not mandatory, and
that the parties are at liberty to determine the timeframe for the award. The 12-month
period stipulated in the Arbitration Act applies only in the absence of an agreement between
the parties in this regard.

The Arbitration Act does not regulate the allocation of costs. Arbitral tribunals sometimes
refer to the rules on cost allocation contained in the Egyptian Code of Civil Procedure. The
general rule is that the losing party bears the costs of the proceedings. The court may, however,
make an order of costs against the successful party, if its actions have produced unnecessary
costs or if it failed to inform the other party of a decisive document in its possession. If a
party succeeds only in relation to some of its claims, the court may order that each party
carries its own costs or may apportion the costs between the parties at its discretion.

Pursuant to the Arbitration Act, if the arbitral tribunal fails to issue an order for costs as
requested by the parties during the proceedings, the parties may request the tribunal to issue
a supplementary award on costs.

As for awards on interest, the arbitral tribunal’s power to order interest depends on the law
applicable to the merits, subject to the rules of Egyptian public policy. In arbitrations seated
in Egypt, the courts may annul an arbitral award ex officio if the award violates Egyptian
public policy. Furthermore, the courts may decline to enforce a domestic or foreign award
in Egypt, if a violation of public policy is involved.

Public policy is violated according to some case law, if the mandatory restrictions on
interest collection under the Egyptian Civil Code are not complied with. These restrictions
reflect the Islamic law influences on the drafting of the Civil Code. Under the Civil Code,
contractual parties may agree on interest, provided that the interest rate agreed on does
not exceed 7%. A party may, however, collect compensation for damage exceeding 7%
interest if the debtor caused the additional damage in bad faith. The Civil Code further
prohibits the collection of compound interest or interest exceeding the principal amount.
These restrictions do not apply in case contrary commercial customs or practices are in
place (e.g. banking operations).

Challenge of the arbitration award

Arbitration awards cannot be appealed or challenged on the merits in Egypt. The Arbitration
Act expressly excludes the means of recourse provided for in the Egyptian Code of Civil
Procedure.
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According to the Arbitration Act, an action to annul an arbitration award may be brought
before court within 90 days from notifying the award to the losing party. An award may be
annulled on limited grounds, which are provided for in the Arbitration Act on an exclusive
basis.

These grounds are as follows:

» Ifthere is no arbitration agreement, or if the agreement is void, voidable or its duration
has expired.

» If one of the parties was incapacitated at the time of concluding the arbitration
agreement, according to the law governing its legal capacity.

» If one of the parties was unable to present its case because it was not properly notified
of the appointment of an arbitrator or of the arbitration proceedings or for any other
reason outside that party’s control.

»  If the arbitration award failed to apply the law that the parties agreed on to govern the
merits of the dispute.

» If the arbitral tribunal was constituted or the arbitrators appointed in violation of the
law or the parties’ agreement.

»  If the arbitral award decides issues outside the scope of the arbitration agreement or if
it exceeds the limits of the arbitration agreement. But if the parts of the arbitral award
containing the violation can be separated from the remainder of the award, then the
award may only be annulled in part.

» If the arbitral award or the arbitration proceedings affecting the award contain a
violation that causes nullity.

The court may also, at its own initiative, annul an arbitration award that is contrary to
Egyptian public policy.

The arbitral tribunal may correct typographical errors in its award, including calculation or
clerical errors, at its own initiative or upon the request of a party. The tribunal may decide
to correct the award, without holding a hearing, within a period of 30 days from the issuance
of the award or the submission of a request for correction. This time limit may be extended
by a further period of 30 days, if the tribunal deems the extension appropriate. The arbitral
tribunal’s decision must be in writing and must be notified to the parties within 30 days. If
the tribunal exceeds its powers in correcting the award, its decision may be challenged in
annulment proceedings under the Arbitration Act.

A study of 200 annulment proceedings, which was published in the Journal of Arab
Arbitration, found that the arbitral award was annulled in 35% of cases, while 65% of
the attempted challenges were unsuccessful. Among the successful challenges, 90% of
the cases concerned awards rendered in domestic proceedings, while 10% concerned
awards rendered in international proceedings, i.e. proceedings involving parties of different
nationalities. The most important grounds on which the awards were annulled were as
follows:

* nullity of the arbitral award or a violation in the arbitral proceedings causing nullity of
the award;

*  constitution of the arbitral tribunal or appointment of arbitrators in violation of the law
or the parties’ agreement;

»  violation of public policy in Egypt;

» absence, nullity or expiry of the arbitration agreement;
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» failure to apply the law agreed on by the parties to govern the merits of the dispute; and

* ruling on issues outside the scope of the arbitration agreement or exceeding the limits
of the arbitration agreement.

Regarding the unsuccessful challenges, 75% of the cases concerned awards rendered in
domestic proceedings, while 25% concerned awards rendered in international proceedings.
In these cases, the court rejected the annulment claim for different reasons including the
following:

*  The annulment claim was not based on one of the grounds listed under the Arbitration
Act.

*  The claimant continued the arbitration proceedings without making a timely objection
to a violation of the arbitration agreement or the Arbitration Act, which is considered a
waiver of the right to object.

* The arbitration proceedings did not contain any violation because the parties were
properly notified, and the claimant was given the opportunity to present its case and
documents.

*  The award was adequately reasoned.

* The parties agreed to apply the procedural rules of an arbitration institution which
do not specify a time limit for the award and thereby excluded the application of the
Arbitration Act provisions, stating that the award must be rendered within 12 months
from the commencement of the arbitration.

»  The award did not violate public policy principles by granting interest exceeding the
maximum limit provided for in the law because the arbitral tribunal was authorised to
decide as amiable compositeur.

»  The objection to the jurisdiction of the arbitral tribunal was rejected because the claimant
acknowledged the arbitral tribunal’s jurisdiction by presenting its case to the tribunal and
proceeding with the arbitration without raising any objections regarding jurisdiction.

*  The annulment proceedings were not timely started within 90 days from the date of
notifying the award to the losing party, as stipulated in the Arbitration Act.

* The court was not competent to hear the case because the award was rendered in
arbitration proceedings seated outside Egypt and not governed by the Arbitration Act.

*  The annulment action concerns an interim or partial award and not a final award as
required by the Arbitration Act.

Enforcement of the arbitration award

Foreign arbitration awards can be enforced in Egypt under the New York Convention,
which applies to the enforcement of awards rendered in signatory states thereof, or
under the Arab League Convention, which applies to the enforcement of arbitral awards
rendered in member states of the Arab League. In addition, Egypt concluded a number of
bilateral treaties on judicial cooperation in civil and commercial matters, which enable the
enforcement of arbitration awards rendered in the signatory states.

Regarding the requirements of enforcement, the Arbitration Act provides for the enforcement
of awards rendered in arbitration proceedings seated in Egypt or where the parties agree
to conduct the arbitration according to the Arbitration Act. The Egyptian Code of Civil
Procedure, on the other hand, includes provisions on the enforcement of foreign arbitration
awards.
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It has been long debated in Egypt whether the provisions of the Arbitration Act or those
of the Egyptian Code of Civil Procedure apply to the enforcement of foreign arbitration
awards. The New York Convention, which applies in Egypt, stipulates that arbitral awards
shall be enforced in accordance with the rules of procedure of the territory where the award
is relied upon, provided that the enforcement in this case is not subject to substantially
more onerous conditions than the enforcement of domestic awards. On this basis, the
Egyptian Court of Cassation held that foreign arbitration awards are to be enforced
under the Arbitration Act because its provisions on enforcement are less onerous than the
provisions of the Egyptian Code of Civil Procedure. Therefore, the Arbitration Act applies
to the enforcement of foreign arbitration awards rendered in the signatory states of the
New York Convention.

Pursuant to the Arbitration Act, the recognition and enforcement of arbitration awards
follows in three steps: (i) deposit of the award with the court; (ii) submission of a petition
for an order of execution; and (iii) issuance of a writ of execution.

First, the award must be deposited with the court. If the award was rendered in a language
other than Arabic, a certified Arabic translation of the award must be deposited. The
Arbitration Act does not provide for a specific period during which an award must be
deposited with the court. The award may, therefore, be deposited at any time within the
general prescription period under Egyptian law, which is 15 years.

Second, an application must be made by a party to the presiding judge of the court to
issue an order of execution. The application must be submitted in the form of a petition
describing the circumstances and grounds for the application for enforcement.

To rule on the petition, the judge decides on the court’s jurisdiction to issue an order of
execution. As a second step, the judge examines whether the requirements of issuing an
order of execution are fulfilled. Pursuant to the Arbitration Act, these requirements are as
follows:

» the deadline to bring an annulment action, namely 90 days from the notification of the
award to the losing party, has expired;

» the award does not contradict any previous decision rendered by the Egyptian courts
in the same matter;

» the award does not violate public policy in Egypt; and
» the award was properly notified to the losing party.

If these requirements are fulfilled, an order or execution will be issued. It is, however,
within the discretion of the judge reviewing the petition to decline to issue an order of
execution, even if the requirements are fulfilled, if a reason for annulment is discernible on
the face of the award. The order of execution can be appealed in all cases.

Third, after the order of execution is issued, a writ of execution is granted within 30 days.
A writ of execution will be granted notwithstanding that the order of execution is subject
to appeal or that it was, in fact, appealed.

By applying the New York Convention, which is in force in Egypt, an arbitral award cannot
be enforced in Egypt if it has been set aside by the courts at the seat of the arbitration.

Egyptian courts will generally grant an application for enforcing a foreign arbitration award,
if the above-mentioned requirements are fulfilled. In practice, however, enforcement
can be a long and burdensome process, given the multitude of avenues for procedural
challenges of enforcement that the losing party may use.
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Investment arbitration

Egypt has concluded 114 bilateral investment treaties. Of these treaties, 27 treaties are,
however, not in force and 14 treaties are terminated.

In addition, Egypt is a signatory to several multilateral investment treaties including,
most notably, the Convention on the Settlement of Investment Disputes between States
and Nationals of Other States of 1966 (ICSID Convention), the Unified Agreement for the
Investment of Arab Capital in the Arab States of 1980 and the Convention on the Settlement
of Investment Disputes Between Host States of Arab Investments and Nationals of Other
Arab States of 1974. Egypt is not a signatory of the Energy Charter Treaty.

To date, Egypt has been involved in a large number of investment arbitrations, with a total
of 29 cases against Egypt registered with the ICSID Centre, including 17 cases registered
since 2011. There are currently seven cases pending, while six cases were settled and
three cases were discontinued. Furthermore, in one case, which was concluded, the arbitral
tribunal held that the tribunal and the ICSID Centre lacked jurisdiction over the claim.
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Introduction

London continues to be a major hub for the resolution of commercial disputes, particularly
by way of arbitration. As a result, the English courts are frequently faced with issues that
are both central and ancillary to international arbitral proceedings. In such matters, the
English courts have a long tradition of seeking to support arbitration and enforcing arbitral
agreements and awards.

Underpinning the courts’ approach is the Arbitration Act 1996 (the “1996 Act”), which still
provides a sound framework for arbitration users and the courts. In addition, the United
Kingdom has a suite of legislation in place to assist with the enforcement of arbitral awards.

England (in particular, London) remains one of the leading international arbitration centres
of the world and is frequently selected as a seat of arbitration.!

The 1996 Act and relevant conventions

While not structurally based upon the UNCITRAL Model Law on International Commercial
Arbitration (1985) (the “1985 Model Law”), the 1996 Act shares many of the main features
of the 1985 Model Law. The 1996 Act is split into three parts:

» Part I (sections 1-84) sets out the structure to support anticipated or on-going arbitral
proceedings, including provisions as to appointment of a tribunal and the powers of the
English court to support on-going arbitral proceedings;

*  Part II (sections 85-98) primarily concerns domestic arbitration, including consumer
arbitration agreements and statutory arbitrations; and

»  Part III (sections 99-104) concerns the recognition and enforcement of foreign arbitral
awards.

The United Kingdom (which includes the jurisdiction of England & Wales) signed and
ratified the New York Convention in 1975. The United Kingdom has also signed and
ratified the Geneva Convention on the Execution of Foreign Arbitral Awards 1927.

With regard to other reciprocal arrangements, the Foreign Judgments (Reciprocal
Enforcement) Act 1933 provides for the enforcement of arbitral awards from certain former
Commonwealth countries. The Arbitration (International Investment Disputes) Act 1966
makes provision for the recognition and enforcement of ICSID awards. Under section 99 of
the 1996 Act, the Arbitration Act 1950 (the predecessor to the 1996 Act) remains in effect with
regard to the enforcement of certain awards that do not fall under the New York Convention.

London-based international dispute resolution institutions

London has emerged as a key seat for arbitration, and a number of leading institutions are
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based in London. The London Court of International Arbitration (“LCIA”) is a renowned
international arbitration institution with an impressive history and, as of 1 October 2014,
a newly revised set of arbitration rules. The Chartered Institute of Arbitrators (“CIArb”)
administers arbitrations under its own rules and acts as an appointing authority. The Centre
for Effective Dispute Resolution (“CEDR”) is a London-based mediation and alternative
dispute resolution body which administers arbitration under UNCITRAL Rules.

There are also a number of institutions catering for disputes arising in a particular trade
area or industry. The London Maritime Arbitrators Association (“LMAA”) has been the
longstanding leading arbitral institution with respect to maritime disputes, with its own set
of procedural rules. Commodity disputes are regularly conducted under the rules applicable
to that commodity, for example, the London Metal Exchange (“LME”).

Arbitration agreement

The formalities surrounding an arbitration agreement are similar under English law as to
other jurisdictions. Section 5 of the 1996 Act requires an arbitration agreement to be in
writing or evidenced in writing. This requirement reflects section 7 of the 1985 Model
Act (and the 2006 version of the UNCITRAL model act, the “2006 Model Act”). Section
5 of the 1996 Act allows for unsigned agreements, an exchange of communications, or an
agreement “evidenced in writing”. The English courts have interpreted “writing” to mean a
record kept by any means, including electronic records or communications including email.

Arbitrability
The arbitration agreement is defined in section 6 of the 1996 Act as “an agreement to submit
to arbitration present or future disputes (whether they are contractual or not)”.

The parties may decide to include all disputes arising between them to be decided by
arbitration, or they may limit the recourse to arbitration strictly to one type of dispute or to
disputes concerning the breach of one contract.

However, some types of dispute cannot be referred to arbitration by reason of mandatory
law and/or public policy. The English Court of Appeal observed in the case of Fulham
Football Club Ltd v Richards & Anr’ that arbitrability will be determined by considering
whether:

“...the matters in dispute... engage third party rights or represent an attempt to delegate
to the arbitrators what is a matter of public interest which cannot be determined within the
limitations of a private contractual process”.*

Joinder of third parties and consolidation of proceedings

Section 35 of the 1996 Act provides that arbitral tribunals shall not have the power to
consolidate proceedings unless the parties agree to confer such power on the tribunal.
Selection of the arbitration rules of an arbitral institution, where such arbitration rules allow
for consolidation, can be seen to be an indirect conferral of such powers by the parties
on the arbitral tribunal. Powers of consolidation can be found in many arbitration rules
maintained by leading arbitral institutions. For example, the updated arbitration rules of the
LCIA (which entered into force from 1 October 2014) provide at Article 22 for joinder and
consolidation in particular circumstances.

Competence-Competence

Section 30 of the 1996 Act clearly sets out that, unless otherwise agreed by the parties, the
arbitral tribunal has the power to rule on its own substantive jurisdiction, including deciding:
(a) whether there is a valid arbitration agreement; (b) whether the tribunal is properly
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constituted; and/or (c) what matters have been submitted to arbitration in accordance with
the arbitration agreement. Alternatively, if the arbitral tribunal gives its permission (or if
the parties agree), the English court can determine a preliminary issue of jurisdiction. This
latter power of the English courts is set out in section 32 of the 1996 Act.

Separability

Separability of the arbitration agreement is preserved by section 7 of the 1996 Act, together
with the approach of the English courts in associated case law. Section 7 of the 1996 Act
states:

“Unless otherwise agreed by the parties, an arbitration agreement which forms or was
intended to form part of another agreement (whether or not in writing) shall not be regarded
as invalid, non-existent or ineffective because that other agreement is invalid, or did not
come into existence or has become ineffective, and it shall for that purpose be treated as a
distinct agreement.”

The English courts have upheld the approach reflected in this wording in cases such as
the case of Beijing Jianlong Heavy Industry Group v Golden Ocean Group Limited &
Ors,’ where it was held that the arbitration agreement was valid even where the underlying
guarantee agreement was illegal as a matter of Chinese law (China being the place of
performance of the underlying agreement).

Arbitration procedure

Commencing an arbitration

Section 14 of the 1996 Act provides that arbitral proceedings are commenced by a written
notice to the other party/parties or the appointing authority. This is the default procedure
unless the parties agree otherwise. Institutional rules can add further requirements as to the
content of such notice and payment of any initial institutional fees.

Seat of arbitration

For international arbitrations seated in England & Wales, the typical seat of arbitration
selected by the parties or the court is London. There is no requirement under English law
that procedural and evidential hearings physically take place at the seat of arbitration.

Applicable law

The arbitral tribunal will apply the substantive law chosen by the parties to the merits of the
dispute.’ Further, if the parties agree, the tribunal may determine the dispute in accordance
with other considerations such as rules UNIDROIT, etc. Where the parties have not chosen
or agreed to the substantive law, section 46 requires that the tribunal apply the substantive
law identified by the conflict of laws which are applicable.

Following the decisions of Sulamérica Cia Nacional De Seguros S.A. and others v Enesa
Engenharia S.A” and Arsanovia Ltd v Cruz City 1 Mauritius Holdings,® the English
commercial court in Habas Sinai Ve Tibbi Gazlar Istihsal Andustrisi AS and VSC Steel
Company Ltd® held the proper law of the arbitration agreements to be determined by
undertaking a three-stage enquiry into: (i) express choice; (ii) implied choice; and (iii) the
law with which the arbitration agreement has the closest and most real connection.

Rules on evidence

Section 34 of the 1996 Act sets out the evidential matters over which the tribunal has
authority, including: the form of written statements of case and submissions; the location
and timing (and form) of hearings; the extent of document production; all issues as to

GLI - International Arbitration 2017, Third Edition 122 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Garrigues UK LLP England & Wales

admissibility and weight of evidence; the manner in which evidence shall be tendered or
exchanged; and the extent to which the arbitrators should take the initiative in ascertaining
the facts and the law.'

Arbitration rules chosen by the parties along with procedural guidelines such as the IBA
Rules on the Taking of Evidence in International Arbitration (2010) (the “IBA Rules”) will
guide the arbitral tribunal on the rules of procedure and evidence. The arbitral tribunal
will set down the procedural timetable along with additional rules on evidence (if any) that
would be adopted.

Privilege

English law recognises the existence of legal privilege, a right which enables a person to
resist compulsory disclosure of certain categories of information. However, the 1996 Act
is silent on the existence and treatment of issues of privilege. Most often, the question as
to which rules of privilege to apply to a given set of communications will be determined by
the tribunal."! If the parties so agree, the tribunal might also be guided by the IBA Rules.

Disclosure

The English Civil Procedural Rules (CPR Rule 31.16) provide that the court may order
disclosure by a party prior to the commencement of proceedings, with the aim of encouraging
early resolution of the dispute, assisting procedural fairness and saving costs. However,
these rules do not apply to arbitration proceedings.'? As stated above, it is ultimately for the
tribunal to decide on the scope of document production.

Generally an arbitral tribunal would take into account that the scope of document production
will differ according to the legal and cultural backgrounds of the parties and the seat of
arbitration. The approach of tribunals in England is generally conservative and “fishing
expeditions” are not welcome and, indeed, are positively discouraged.'*

Expert evidence

Section 37 of the 1996 Act gives the power to the tribunal to appoint its own expert(s), but
each party shall be given a reasonable opportunity to comment on any information, opinion
or advice offered by the expert. Section 37 is not a mandatory section.

As with many other matters of procedure, it is at the tribunal’s discretion which rules to
follow regarding expert evidence. Arbitral institutional rules such as those of the LCIA or
the ICC may guide the tribunal, or similarly other rules agreed by the parties such as the
IBA Rules.

There is an increasing trend among arbitrations seated in England & Wales (as with
international arbitrations seated elsewhere) towards attempting to get opposing expert
witnesses to find common ground. This can lead to methods proposed or imposed by
the arbitral tribunal such as “hot tubbing” and expert witness conferencing, under which
experts are questioned simultaneously with a view towards identifying any common ground
together with, generally, getting results from the two experts which are directly comparable
and based on the same set of parameters and assumptions.

Confidentiality

The 1996 Act has no provision relating to confidentiality. Under English common law
there is an implied term of the arbitration agreement that the arbitration is private and the
evidence, along with the pleadings, are considered to be confidential.'* There are certain
exceptions to the implied term. The details of arbitral proceedings may become public
due to a court order for disclosure or if it is necessary for the protection of the legitimate
interests of one of the parties, or where there is public interest in disclosure.'
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In an LCIA arbitration, arbitration proceedings are considered to be private unless the parties
consent or the arbitral tribunal directs.'® Further, Article 30 of the LCIA rules provides that
parties as a general rule must undertake to keep all awards, along with materials in the
proceeding created for the arbitration, as confidential.

Guidelines for counsel

All English solicitors are bound by ethical rules under English law. However, in international
arbitration in any jurisdiction there are difficulties, as lawyers from different jurisdictions
operate under different ethical codes and boundaries.

The new guidelines under the 2014 LCIA Rules (General Guidelines for the Parties’
Legal Representatives, Annex to the LCIA Rules) seek to level this playing field. Those
guidelines state that counsel should not: (1) engage in activities intended unfairly to obstruct
the arbitration or jeopardise the finality of the award (for example, by repeated challenges
which the legal representative knows are unfounded); (2) make false statements; (3) rely
upon false evidence; (4) conceal any document ordered to be produced by the tribunal; or
(5) make unilateral undisclosed contact with any member of the arbitral tribunal."”

The LCIA guidelines are mandatory and apply to any counsel acting in any LCIA arbitration
proceedings commenced under the new rules.

In case of misconduct, the LCIA Rules provide at Article 18.6 for the following sanctions:
(1) a written reprimand; (2) a written caution as to future conduct; and (3) a reference to the
legal representative’s regulatory and/or professional body.

The IBA Guidelines on Party Representation 2013 is another set of guidelines which seek to
apply a uniform standard to counsel in international arbitrations. However, such guidelines
are only applicable if the parties specifically agree to them for a given dispute.

Arbitrators

Appointments in general

Parties to an arbitration in England & Wales are free to agree on the number of arbitrators,
the appointment of arbitrators and whether a chairman or umpire is to be appointed to
the tribunal.’® Parties may also impose restrictive qualifications on the appointment of
arbitrators. The UK Supreme Court case of Jivraj v Hashwani, exemplifies the notion that
parties are free to impose (by virtue of agreement) a criteria or necessary qualification on
the appointment of arbitrators."

Procedure

Article 16 of the 1996 Act states that the default position is that an arbitral tribunal will
generally consist of a sole arbitrator unless the parties to the arbitration request otherwise,
or else if it is determined that a three-member tribunal is appropriate for the matter at hand.?
In case of sole arbitrator, the parties must jointly appoint the arbitrator within 28 days of
service and in case of three arbitrators, each party shall appoint one arbitrator within 14
days. The two appointed arbitrators shall appoint a third arbitrator as the chairman of the
tribunal.*!

Challenging an arbitrator

Parties to a proceeding may challenge the appointment of an arbitrator if that arbitrator has
not acted fairly and impartially in his treatment of the parties. The Arbitration Act imposes
a duty upon arbitrators to treat the parties fairly and equally.?

Under the LCIA Rules, prior to appointment, the prospective arbitrator candidate has to
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sign a declaration that no circumstances known to him are likely to give rise to any justified
doubts as to his impartiality or independence, other than those disclosed by him.? This
duty is a continuing duty as arbitrators appointed to proceedings must also disclose any
circumstances that arise after the date of declaration and prior to the arbitration conclusion,
which may affect their impartiality.

Section 24 of the 1996 Act allows the party to an arbitral proceedings to apply to the court to
remove an arbitrator on the grounds that the arbitrator is not impartial or independent; does
not possess the qualifications; has failed to conduct the proceedings in a proper manner; and
mental or physical incapacity. The court will not exercise this power if the arbitral tribunal
or the institution has the power to remove arbitrators, unless it is satisfied that the parties
have exhausted any recourse to that institution or person.

Common law on impartiality and IBA Guidelines on conflicts of interest

The English common law provides for a general test for impartiality. In R v Gough it was
that there should exist a real danger of bias.>* The later judgment of Locabail v Bayfield®
serves to provide practical guidance on the timing and level of disclosure.

The IBA Guidelines on Conflicts of Interest in International Arbitration, provides a number
of provisions which directly address the issue of how and when impartiality may exist and
what are the requirements imposed on the arbitrators. The IBA guidelines are considered
a reflection of actual practice incorporated into the arbitration by the parties. Usually,
arbitral tribunals in England & Wales, especially the LCIA, will on occasion refer to the
IBA guidelines to provide clarity, but it is not bound by the guidelines.

LCIA challenges

The Arbitration International Journal in its special ‘Challenges’ issue,?® has published
digests of reasoned arbitral challenge decisions of the LCIA court. A challenge of an
arbitrator is most often resolved by the president or vice president of the LCIA court or
by means of a division of the court consisting of three or five members, appointed by the
president or the vice president. In practice, challenges are most commonly resolved by a
division of the court. The usual practice for submission and resolution of a challenge is for
written submissions and supporting documents to be submitted by the challenging party,
the challenged arbitrator and the other party or parties. Challenges are usually resolved on
paper as oral submissions are a rare alternative taken by the court.”

Immunity of arbitrators

Section 29 of the 1996 Act grants immunity to the arbitrator unless bad faith is proven. The
LCIA and the ICC Rules similarly exclude liabilities where fraud, misconduct or bad faith
have not been proven. This is most often seen as a consequence of the consensual nature of
arbitral proceedings and the trust placed in tribunals to resolve disputes. Immunity as such
helps to provide a degree of finality to the proceedings by preventing parties from holding
the arbitrators liable where they disagree with the result of proceedings.

Secretaries to the arbitral tribunal

There are no rules governing the conduct of the secretaries to the arbitral tribunal. In
practice, there are instances of arbitrators appointing arbitral secretaries under the LCIA
Rules. The LCIA in the FAQ section of the website lays down the function of administrative
secretaries by confining: “their activities to such matters as organising papers for the
Tribunal, highlighting relevant legal authorities, maintaining factual chronologies, keeping
the Tribunal’s time sheets and so forth” >

A survey conducted by White & Case and Queen Mary University,* held that the use of
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tribunal secretaries is most common in arbitrations of Latin American respondents (62%),
while least common in arbitrations of respondents from North America (23%) and Asia
(26%).3!

Interim relief

Interim relief is available from both the English courts and London-seated arbitral tribunals.

The English courts have broad powers under section 44 of the 1996 Act as to interim relief
in support of arbitral proceedings. These powers are typically invoked on an urgent basis
before an arbitral tribunal has been composed and, once an arbitral tribunal is constituted,
the court will only act where the tribunal has no power or is unable to act effectively (section
44(5)). The court’s powers under section 44 can be exercised in support of foreign-seated
arbitrations if the court considers that it is appropriate to do so (section 2(3)).

Similarly, section 38 of the 1996 Act specifies that arbitral tribunals have broad powers as
to interim relief (including the power to order security for costs), although such powers can
face limitations due to practical considerations, such as the ability to enforce an interim
order such as an asset-freezing injunction against third parties which are not party to the
arbitral proceedings. An arbitral tribunal might also choose to issue an interim award
against one party for the payment of sums, pursuant to section 39 of the 1996 Act.

Broad powers to grant interim relief

The English courts have interpreted their powers under section 44 broadly. For example,
section 44(3) states that the court may make orders in cases of urgency for the purposes of
preserving “evidence or assets”. The courts have interpreted “assets” to include contractual
rights.

English courts also allow an injunction against court proceedings (“anti-suit injunctions”)
by which the contractual rights of the parties that include the right to have disputes referred
to and resolved by arbitration are protected.

Following the ECJ decision in Allianz SpA and Others v West Tankers Inc,”? the English
courts may not grant an anti-suit injunction to restrain proceedings commenced in the court
of another EU member state. However, anti-suit injunctions remain available in respect of
proceedings brought outside the EU.* If no arbitration proceedings have commenced and
none are intended (thereby precluding an application under section 44 of the 1996 Act),
but a party nonetheless seeks to protect its rights under an arbitration agreement, the courts
have jurisdiction to award a final anti-suit injunction under section 37 of the Senior Courts
Act 1981.%

English courts can order anti-arbitration injunctions in aid of domestic litigation, but rarely
do so. Excalibur v Texas Keystone Inc,” is one of the rare examples of the Commercial
Court intervening in an arbitration that was subject to oversight by the New York, not
English, courts.*

The powers of the court do not extend to ICSID arbitrations, where any relief should be
sought from the tribunal.’’

Although the 1996 Act applies mainly to arbitrations seated in England and Wales, there
are some provisions which apply even if the seat is elsewhere or has not been determined.
These powers mainly relate to applications to stay court proceedings brought in breach of
an arbitration agreement (section 9) or in order to exercise the English court’s powers to
secure the attendance of witnesses (section 43) or to grant injunctive relief in support of the
arbitration (section 44).
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The rules of a number of arbitral institutions, such as the LCIA and the ICC, now also
provide for the appointment of an emergency arbitrator to grant interim relief in situations
where the arbitral tribunal has yet to be appointed.

Security for costs
Under section 38(3) of the 1996 Act, the arbitral tribunal can pass an order for security
of costs of the arbitration. There are no grounds given under section 38(3), but they

usually relate to the claimant’s inability to pay, and classic examples include the claimant’s
insolvency or likely refusal to pay, and the consequent difficulties of enforcement.

Section 68(3) only allows the tribunal to order the claimant to provide the security for costs.
The LCIA Rules under Article 25, however, allow the tribunal to ask for security for costs
of the arbitration and legal fees, as well as security for all or part of the dispute.

Arbitration award

Formal requirements

The parties are free to agree on the form of the award.?® In the absence of any agreement,
the award must be in writing and signed by all the arbitrators (or all those assenting to it).
Further, unless it is an agreed award or the parties have agreed to the contrary, the award
must contain reasons and state the seat of the arbitration and the date on which it is made.*
The award will take effect from the date on which all the above conditions are met.

The tribunal is not subject to a time limit in rendering its award. If the arbitration agreement
imposes such a time limit, upon application by the tribunal or by any party to the proceedings,
the court may extend such time limit if it is satisfied that a “substantial injustice” would
otherwise result.*

Costs for the parties

Unless otherwise agreed by the parties, the tribunal may make an award allocating the
costs of the arbitration between the parties.*! Under the 1996 Act, costs of the arbitration
include the arbitrators’ fees and expenses, those of any arbitral institution used during the
proceedings, and the legal or other costs of the parties; for example, translators, venue hire,
travel expenses.*

Unless the parties otherwise agree, the tribunal will award costs of the arbitration on the
basis of the general principle that costs should “follow the event”, i.e. that the unsuccessful
party should pay the successful party’s recoverable costs.*

Interest

The parties are free to agree on the tribunal’s power to award interest under section 49 of the
1996 Act. The default position is that the tribunal may award simple or compound interest
at such rates and with such rests as it considers appropriate, up to the date of the award
and from the date of the award to the date of payment, on: the whole or part of any amount
awarded in respect of the principal claim; and any award as to costs.** No mandatory or
customary rate of interest is applicable.

Challenge of the arbitration award
The English courts have generally followed a policy of non-interference in the arbitral
process with respect to challenges to arbitral awards. Such challenges are rarely successful.

There are three grounds on which a party may appeal (or challenge) an award made under
the 1996 Act:
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*  The tribunal lacked substantive jurisdiction under section 67.

* A party may challenge an award on the grounds of serious irregularity under section
68.

*  An appeal to the court under section 69 on a question of law arising out of an award
made in the proceedings.

Section 67: Substantive jurisdiction

Under section 67, an award can be challenged on the basis that it was made without
jurisdiction. The award could be the substantive award on the merits of the claims, or may
be a separate preliminary award containing the tribunal’s ruling on its own jurisdiction.

Section 67 is mandatory and parties cannot contract out of the right to challenge an award
on the basis of substantive jurisdiction.* The phrase “substantive jurisdiction” is defined
in section 30(1) and section 82 of the 1996 Act. Thus a challenge can be made on:

» existence or validity of the arbitration agreement;
e constitution of the tribunal; and
»  scope of the arbitration agreement.

The validity of the arbitration agreement can be called into question under section 67. It
may be argued that the arbitration agreement is invalid due to some flaw with the contract
in which it is contained. The principle of separability, however, would generally mean that
the invalidity of the contract does not affect the arbitration agreement, unless the basis of
invalidity may be such as to render both the contract and the arbitration agreement invalid
— for example, lack of capacity.*

In B v A,% the court held that an error by a tribunal in the application of the chosen law does
not lead to a lack of substantive jurisdiction. The House of Lords in Fiona Trust & Holding
Corp v Privalov*® held that the parties to an arbitration agreement, as rational businessmen,
should be assumed to have intended that any dispute arising out of the relationship into which
they had entered, or purported to have entered, should be decided by the same tribunal. This
assumption can only be departed from in case the arbitration agreement makes it clear that
the parties intended to exclude certain questions from the arbitral jurisdiction.

The hearing under section 67 is a full one. Each party has the right to put to the court all
arguments and evidence (and evidence not presented to the tribunal). The process is not a
judicial review but a complete retrial.*

Section 68: Serious irregularity

Section 68 is also a mandatory section and the parties cannot contract out of it. The serious
irregularity could be related to the award or proceedings or to the tribunal. The irregularity
should cause or would cause “substantial injustice”. It requires a high threshold for the
courts to set aside the award under section 68.

Section 68(2) lists a few of the following kinds of irregularities, which is exhaustive in

nature:

»  Failure by the tribunal to comply with section 33 of the 1996 Act (which sets out the
tribunal’s general duties, such as the duty to give each party a reasonable opportunity
to put its case).

*  The tribunal exceeding its powers (other than in relation to its substantive jurisdiction).

»  Failure by the tribunal to deal with all the issues that were put to it.

*  The award being obtained by fraud or in a manner contrary to public policy.
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In Fidelity Management SA v Myriad International Holdings BV,*® Morrison J held that
section 68 was a “long stop” to deal with “extreme cases where ... something ... went

seriously wrong with the arbitral process”.>!

In a recent case of Lorand Shipping v Davof Trading (Africa) B.V. (MV “Ocean Glory”),*
there was a rare example of a successful application under section 68.

Section 69: Appeal on a point of law

Section 69 of the 1996 Act allows the parties to arbitral proceedings to appeal to the court on
a question of law. This is one of the most controversial sections with respect to international
arbitration. This section is not mandatory and can be excluded by agreement between the
parties. Arbitral rules like the LCIA and the ICC Rules exclude any appeal on a question
of law.»

The reported decisions under section 69 tend to be in the field of shipping/maritime,
commodities, construction and rent review cases.™® The appeal can be only against English
law and not a foreign law. Thus appeal under section 69 is not available if it has been
determined according to the law of another jurisdiction or another system.*> There will also
be no appeal on questions of fact.

An appeal under section 69 can be brought with the agreement of all the other parties to the
arbitration or with the leave of the court. Pursuant to section 69(3), permission to appeal
will only be granted if all of the following requirements are satisfied:

»  That the determination of the question will substantially affect the rights of one or more
of the parties.

»  That the question of law is one which the tribunal was asked to determine.

*  The decision of the tribunal is obviously wrong; or the question is one of general public
importance and the tribunal’s decision is open to serious doubt.

» That, despite the agreement of the parties to resolve the matter by arbitration, it is just
and proper for the court to determine the question.

Procedure for challenging awards

Any application to challenge an award or appeal must be brought within 28 days of the date
of the award or, if there has been any arbitral process of appeal or review, of the date when
the applicant or appellant was notified of the result of that process.*

Further, no application or appeal under sections 67, 68 or 69 may be brought unless the
applicant or appellant has first exhausted any available arbitration process of appeal or
review and any available recourse for correction of the award under section 57.%

The court may order, on any application under section 67, 68 or 69, security for costs of the
application or appeal. The application may even be dismissed if such an order is made and
not complied with.*®

Section 70(6) provides that on any application under sections 67, 68 or 69, the court may
order the applicant or appellant to provide security for the costs of the application or appeal.
The application or appeal may be dismissed if such an order is made and then not complied
with.

Enforcement of the arbitration award

Most international arbitration awards in the United Kingdom will be enforced under the
1975 New York Convention. Further, as noted above, the UK is also party to the 1927
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Geneva Convention on the Execution of Foreign Arbitral Awards. However, very few states
are signatories to the Geneva Convention and not to the New York Convention.

Other reciprocal arrangements under which international arbitration awards may be enforced
exist, such as the 1933 Foreign Judgments (Reciprocal Enforcement) Act, which provides for
the enforcement of arbitral awards from certain former Commonwealth countries.

The enforcement of awards delivered by ICSID Tribunals will be take place pursuant to the
1996 Act.

The 1996 Actincorporates into English law the provisions for the recognition and enforcement
of awards which are found in the New York Convention.® In particular, pursuant to section
102, a party seeking the recognition or enforcement of a New York Convention award must
produce: (i) the duly authenticated original award or a duly certified copy of it; and (ii) the
original arbitration agreement or a duly certified copy of it.

Further, if the award or agreement is in a foreign language, the party must also produce a
certified translation of it.

As a practical note, assuming the enforcement proceedings are not contested, enforcement
should be a matter of weeks and the costs should be relatively minimal. The courts retain
the discretion to enforce an award that has been set aside or suspended by the courts in the
seat of arbitration,® but in practice this is quite rare.

In England & Wales the courts generally adopt a pro-arbitration approach and are in favour
of the enforcement of international arbitration awards. The courts very rarely refuse to
enforce awards on public policy grounds.®!

One particular case in which the enforcement of an ICC award was refused is the case
Dallah Estate and Tourism Holding Company v Ministry of Religious Affairs, Government
of Pakistan.” 1In this case the award was refused enforcement on the grounds, inter alia,
that the Government of Pakistan had not been a party to the operative arbitration agreement.
The Supreme Court applied French law as the governing law, concluding that there was no
evidence of a common intention on the part of Dallah and the Government of Pakistan to
make the Government a party to the arbitration agreement.

Investment arbitration

The United Kingdom drafted its first Model Agreement for the Promotion and Protection
of Investments (“IPPA”) in 1971, which led to negotiating IPPAs with various developing
countries.®® The first IPPA was with Egypt in 1976.% At the moment, UK has signed 110
IPPAs or Bilateral Investment Treaties (“BITs”).%

The UK government is generally favourable to investment treaty arbitration. It ratified the
ICSID convention on 23 December 1981 and implemented the Washington Convention
by the Arbitration (International Investment Disputes) Act 1966.

The only multilateral investment protection treaty to which the United Kingdom is a party
is the Energy Charter Treaty (“ECT”), which entered into force in 1998.

Features of the Bilateral Investment Treaties

e Investor

As regards companies, most of the UK’s BITs define “Investor” as a company incorporated
or constituted under the laws of a Contracting Party. This even includes companies
incorporated or constituted in territories to which the BIT is extended; for example, Jersey,
Guernsey, the Isle of Man expressly.
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*  Definition of investment
The Model UK IPPA defines the term “investments” broadly:

“Every kind of asset and in particular, though not exclusively ... (i) movable and immovable
property and any other property rights such as mortgages, liens, or pledges, (ii) shares in
and stock and debentures of a company and any other form of participation in a company;
(iii) claims to money and to any performance under contract having a financial value, (iv)
intellectual property rights, goodwill, technical processes and know-how; and (v) business
concessions conferred by law or under contract, including concessions to search for,
cultivate, extract or exploit natural resources.”*®

All UK BITs refer to a non-exhaustive list of eligible assets under the definition, but make
no reference to indirectly controlled assets. The ECT, on the other hand, refers to indirectly

controlled assets: “every kind of asset, owned or controlled directly or indirectly”.?’

*  Fair and equitable treatment

The majority of the UK’s BITs, (and the ECT) provide that each Contracting Party shall
accord fair and equitable treatment to investment. Article 2(2) of the UK Model BIT states:

“Investments of nationals or companies of each Contracting Party shall at all times be
accorded fair and equitable treatment ...”

The fair and equitable treatment standard in the UK BIT is not linked with international law
or customary law.

*  Umbrella clause
Most UK BITs consists of an umbrella clause. Article 2(2) of the UK Model BIT states:

“Each Contracting Party shall observe any obligation it may have entered into with regard
to investments of nationals or companies of the other Contracting Party.”

»  Expropriation
Article 5(1) of the UK Model BIT covers expropriation:

“Investments of nationals or companies of either Contracting Party shall not be nationalised,
expropriated or subjected to measures having effect equivalent to nationalisation or
expropriation (hereinafter referred to as ‘expropriation’) in the territory of the other
Contracting Party except for a public purpose related to the internal needs of that Party on
a non-discriminatory basis and against prompt, adequate and effective compensation. Such
compensation shall amount to the genuine value of the investment expropriated immediately
before the expropriation or before the impending expropriation became public knowledge,
whichever is the earlier, shall include interest at a normal commercial rate until the date of
payment, shall be made without delay, be effectively realizable and be freely transferable.
The national or company affected shall have a right, under the law of the Contracting Party
making the expropriation, to prompt review, by a judicial or other independent authority of
that Party, of his or its case and of the valuation of his or its investment in accordance with
the principles set out in this paragraph.”

That expropriation should be for a public purpose related to the internal needs of the Contracting
Party is common to UK BITs. Some of the BITs lay down more specific conditions in which
expropriations may be carried out; for example, the UK-India BIT permits expropriations
“related to the internal requirements for regulating economic activity”. In the UK-China BIT,
the term “market value” has not been included to define compensation for expropriation.®

Another feature of the expropriation clauses under some UK BITs is that they also protect
the minority shareholders.®
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National treatment and most-favoured nation

All UK BITs include national treatment and most-favoured nation (MFN) clauses.
Article 3(1) of the Model UK BIT is the national treatment clause:

“Neither Contracting Party shall in its territory subject investments or returns of nationals
or companies of the other Contracting Party to treatment less favourable than that which
it accords to investments or returns of its own nationals or companies or to investments or
returns of nationals or companies of any third State.”

Article 3(2) of the Model UK BIT provides:

“Neither Contracting Party shall in its territory subject nationals or companies of the other
Contracting Party, as regards their management, maintenance, use, enjoyment or disposal
of their investments, to treatment less favourable than that which it accords to its own
nationals or companies or to nationals or companies of any third State.”

These provisions do not extend to the benefits of membership of a customs union, a
monetary union or a free trade area, nor to taxation agreements.” Further, Article 3(2)
clarifies that these provisions will not extend on account of the UK’s membership to the
European Union.

Procedural rights under the BIT

Article 8 of the Model UK BIT contains two versions. The first provides resolution of disputes
under the ICSID Convention where both states have signed the ICSID Convention. The
investor shall bring the claim to the ICSID if the claim is not resolved in three months’ time.

The second version provides that after three months, the investor can submit to investment
arbitration. The parties may agree to any of the three institutions: ICSID, the ICC
International Court of Arbitration, or an ad hoc tribunal constituted under the UNCITRAL
Rules. If parties fail to agree within three months, the investor can refer the dispute to
arbitration under the UNCITRAL Rules.

Decisions against UK

There has been no publicly available award against UK. There has been only one case,
Ashok Sancheti v United Kingdom,” where an English court addressed issues relating to
a UK BIT where the claimant sought to stay proceedings as he had filed a request for
arbitration under the UK-India BIT. The English Court refused to grant the stay on the
grounds that the Corporation of London (which was the defendant in the court proceedings)
was not a party to the arbitration agreement under section 9 of the BIT.

There have been other instances where an English court has ruled on issues related to
investment arbitration but a UK bilateral treaty was not involved.”

* % %

Endnotes

1. In the 2015 International Arbitration Survey: Improvements and Innovations in
International Arbitration prepared by the School of International Arbitration, Queen
Mary, University of London, in partnership with White & Case, London was listed as
the most used (45%) and most preferred (47%) seat of arbitration.

2.  Bernuth Lines Ltd v High Seas Shipping Ltd [2006] 1 Lloyd’s Rep 537.
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A Contracting Party which expropriates a company incorporated or constituted in
accordance with its own laws, and in which nationals of the other Contracting Party
own shares, shall ensure that the expropriation provision of the BIT is applied to the
extent necessary to guarantee prompt, adequate and effective compensation in respect
of such shares.

Further See Article 7 of Model UK BIT: “The provisions of this Agreement relative to the
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grant of treatment not less favourable than that accorded to the nationals or companies
of either Contracting Party or of any third State shall not be construed so as to preclude
the adoption or enforcement by a Contracting Party of measures which are necessary
to protect national security, public security or public order, nor shall these provisions
be construed to oblige one Contracting Party to extend to the nationals or companies
of the other the benefit of any treatment, preference or privilege resulting from: (a)
any existing or future customs, economic or monetary union, a common market or a
free trade area or similar international agreement to which either of the Contracting
Parties is or may become a party, and includes the benefit of any treatment, preference
or privilege resulting from obligations arising out of an international agreement or
reciprocity arrangement of that customs, economic or monetary union, common market
or free trade area; or (b) any international agreement or arrangement relating wholly
or mainly to taxation or any domestic legislation relating wholly or mainly to taxation;
or (c) any requirements resulting from the United Kingdoms membership of the
European Union including measures prohibiting, restricting or limiting the movement
of capital to or from any third country.”

71. [2008] EWCA 1283.

72. See Occidental Exploration & Production Co. v Ecuador [2005] EWCA Civ. 1116;
Czech Republic v European Media Ventures SA [2007] EWCA 2851; ETI Euro Telecom
International NV v (1) Bolivia (2) Empresa Nacional de Telecommunicaciones Entel
SA [2008] EWCA Civ 880.

GLI - International Arbitration 2017, Third Edition 136 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Garrigues UK LLP

England & Wales

Joe Tirado

Tel: +44 207 796 1940 / Email: joe.tirado@garrigues.com

Joe Tirado is the Co-Head of International Arbitration and ADR at leading
Spanish and Latin American firm, Garrigues UK LLP, and is based in London.
He has over 25 years of dispute resolution experience and has handled
hundreds of cases as counsel, arbitrator, mediator, and expert determiner in
both English and Spanish.

Joe is recognised as a ranked individual for international arbitration and ADR
in leading legal directories, where he is described as “first class” and “best
known for his work on energy-related disputes, but is also recognised for his
financial services and public international law expertise” and work in Latin
America, the CIS and India.

Joe is a solicitor-advocate with full rights of audience before all civil courts,
an accredited mediator and panel member of a number of leading arbitration
and mediation panels. He has extensive experience of both commercial and
investment arbitration.

Joe has been involved in a wide variety of contested matters in the UK and over
50 other countries. He has handled high-value cases in a number of sectors,
including banking and finance; commodities; construction and engineering;
energy (oil & gas, renewable and power generation); food and beverage;
information, communication and technology (ICT); mining; petrochemical;
pharmaceutical; professional services; sport; transport (automobile and
aviation); and travel.

He has also conducted and advised on international commercial and
investment arbitrations under all the major international arbitration rules
before the leading international arbitration institutions, including the ICC,
LCIA, SCC, ICDR/AAA, SIAC, CCIG, DIAC, and VIAC as well as “pure”
ad hoc and UNCITRAL arbitrations.

Garrigues UK LLP

100 Cheapside, London EC2V 6DT, United Kingdom
Tel: +44 20 7398 5820 / Fax: +44 20 7398 5839 / URL: www.garrigues.com

GLI - International Arbitration 2017, Third Edition 137 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Finland

Markus Kokko & Niki ]J. Welling
Borenius Attorneys Ltd.

Introduction

Arbitration in Finland is governed by the Arbitration Act of 1992 (967/1992 as amended).
The Act was ‘inspired’ by the UNCITRAL Model Law in place at the time, but did not
correspond to it word for word. Nevertheless, it did not conflict with the Model Law, nor
has its interpretation been considered to conflict with how arbitration practice has evolved
since then, either domestically or internationally. The Arbitration Act contains a few
sections applicable to foreign arbitral proceedings and awards. Only minor amendments
have been made since its enactment.

As a general rule, if a civil law case may be settled outside of court, the case is arbitrable.
The exception is that consumers are not bound by arbitration agreements concluded before
the dispute has arisen. Arbitration is not applicable to non-discretionary (indispositive)
matters. The arbitral award may not be appealed, although it can be set aside based on the
set of grounds elaborated below.

The judiciary’s attitude towards arbitration is quite positive, and attorneys also tend to
recommend arbitration in business-to-business disputes due to the advantages afforded by
arbitration. The fact that state courts often have limited knowledge of industry realities,
despite otherwise being competent, also plays a role in attorneys’ positive attitude towards
arbitration. Finland is party to, and has ratified, the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards.

The main centre for domestic or international arbitration is the Arbitration Institute of the
Finnish Chambers of Commerce. The present Arbitration Rules of Finnish Chambers of
Commerce (the “New Arbitration Rules”) entered into force as of 1st June 2013. The
key objective of the New Arbitration Rules was to address issues such as expediency and
cost-efficiency, multi-party administration, arbitrator-ordered interim relief and increased
confidentiality.

The New Arbitration Rules now stipulate a sole arbitrator to be the default number of arbitrators,
unless the parties agree otherwise. If the board of the Institute considers it appropriate, the
number of arbitrators may nevertheless be three. The challenge and replacement regimes
concerning the arbitrators have also been conformed to the UNCITRAL Rules.

The reduction of the time and cost of proceedings has been addressed by stipulating that
a preparatory conference shall be held (Art. 29), a procedural timetable shall be set up
(Art. 30), a cut-off date prior to the hearing shall be set (Art. 33), the proceedings shall
be officially closed, barring additional statements or claims (Art. 39), and the main rule is
now that the award shall be given within nine months from the time at which the tribunal
received the case file from the Institute (Art. 42).
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The New Arbitration Rules also contain provisions on arbitrator-ordered interim relief. The
Arbitral Tribunal may grant “any interim measures” it deems appropriate. What standards
should be applied to the evaluation of whether an interim relief measure is appropriate
have deliberately been left out in order to allow for flexibility in this respect. According
to the New Arbitration Rules, a party may seek a court-ordered interim measure only in
appropriate circumstances.

In addition to the above, the Arbitration Institute has also revised the rules for expedited
arbitration, although the expedition procedure is quite seldom used.

Arbitration agreement

For an arbitration agreement to be valid, it must be in writing. Arbitration agreements
concluded by way of correspondence are also acceptable. Arbitration clauses in wills,
deeds of gift, bills of lading or similar documents, in the bylaws of an association, of a
foundation, of a limited liability company or of another type of company or corporate entity,
and by which the parties or the person against whom a claim is made are bound, shall have
the same effect as separately concluded arbitration agreements.

The wording of the arbitration agreement is obviously subject to the normal rules of contract
law, and can be interpreted or dismissed entirely if it is found lacking in clarity or enforceability.
It is therefore recommended that due care be taken when drafting an arbitration clause.
Consumers are not bound by an arbitration agreement made before a dispute has arisen, but
are equally bound to an arbitration agreement concluded once a dispute has actualised.

The separability doctrine is applied in Finland. As a result, arbitrators may rule on the
validity of a contract which includes an arbitration clause. The invalidity of the contract will
therefore not automatically lead to the invalidity of the arbitration agreement. Arbitrators
may also rule on their own competency (kompetenz-kompetenz).

Although it has not been stated expressis verbis in the Arbitration Act, arbitrators are
generally considered to have the power to estimate damages when a party is unable to
bear its burden of proof to the full extent (even if these powers haven’t been granted to the
arbitrator in the arbitration agreement). Guidance on the powers of the arbitrators may to
this extent be found in the Code of Judicial Procedure.

The New Arbitration Rules include detailed provisions on the constitution of an arbitral
tribunal in multi-party cases, joinder of additional parties to pending arbitration proceedings,
claims between multiple parties, claims under multiple contracts (including multiple
arbitration agreements) and on the consolidation of two or more arbitrations into a single
arbitration proceeding.

Arbitration procedure

The Arbitration Act does not contain very many provisions on the procedure of the
proceedings. According to the Act, the parties may agree on the procedure to be applied
and, in the absence of such an agreement, the arbitrators are empowered to decide on
the procedure, taking into account the requirements of impartiality and expediency. The
arbitrators may not impose fines or undertake other coercive measures to enforce their
procedural orders. The proceedings may physically take place outside the seat of arbitration.

The proceedings are not confidential as such. The arbitrators have a duty of confidentiality,
but a corresponding duty concerning the parties must be based on an agreement or applicable
arbitration rules.
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A party to an arbitration may, if the arbitral tribunal considers it appropriate, petition a court
to order the production of documents for the purpose of the arbitration, in which case the
court will apply the Code of Judicial Procedure on the matter.

Finland does not have extensive discovery or disclosure proceedings concerning evidence
in civil law disputes. The court may nevertheless order a party to present a document or
another piece of evidence which may be relevant as evidence in the dispute when petitioned
by a party. Refusal may be sanctioned with a fine, and the court may order an executive
officer (bailiff) to execute the order.

As the main rule is that a party must be able to present its own evidence in support of its
claims, the Code of Judicial Procedure is based on the notion that the requested evidence
must be specified and relevant as evidence in the case. Usually the requirement of specificity
is quite strictly interpreted. A petition concerning a narrow category of documents may
nevertheless be successful, as courts have been somewhat more flexible during the last
decade. However, as a rule of thumb it may be stated that the petition, and the subsequent
order to produce, should be specific enough for an executive officer to be able to enforce
the order by executing it himself. The court may order a third party to produce the evidence
as well.

The rules on privilege in the production of documents are for the most part similar to the
exemptions of giving testimony in the main hearing. Some information and documentation
(such as business and trade secrets) is protected by law and can therefore not be subject to
a production order.

Apublic official, a healthcare professional, an attorney or counsel, a court-appointed mediator
or auxiliary mediator may not present a document if it can be assumed that the document
contains something on which he or she may not be heard as a witness. In addition, a witness
may refuse to give a statement which would reveal a business or professional secret, unless
very important reasons require that the witness be heard on the subject matter. Similarly,
a party may refuse to provide a document containing this kind of information. The court
will examine the grounds for refusal prior to deciding on the issue. Partial production of a
document may also be ordered.

There is an exception to the confidentiality obligation and right of an attorney. An attorney
might be ordered to testify and produce documents if he has not acted for the client in court
proceedings (i.e. only acted in an advisory role) and the testimony relates to investigating
an aggravated offence. In-house counsels are considered normal employees of a company
and as such, do not enjoy any special confidentiality rights or obligations.

The IBA Rules on the taking of evidence in international arbitration are frequently invoked,
especially in disputes involving foreign parties (international arbitration). Even though
Finland traditionally has had a rather dismissive stance concerning, for instance, disclosure,
the stance on document production has nevertheless loosened up in domestic arbitration
as well, and the apprehensive attitude found in the Code of Judicial Procedure no longer
corresponds to the attitudes of seasoned arbitrators. An arbitral tribunal is not bound by the
Code of Judicial Procedure and is consequently not obligated to apply the principles found
in it, even when both parties are domestic.

Adverse inferences may be drawn by the arbitral tribunal if a party refuses to produce the
requested evidence (drawing adverse inferences is naturally beset by its own set of problems
concerning the conclusions one might be able to draw based on a refusal). Parties are
nevertheless quite prone to adhere to orders issued by tribunals, and refusal rarely becomes
an issue in proceedings.
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Electronic production of documents has not surfaced as a real problem, due to a restrictive
view on document production in general. Atthe moment, no steps are being taken to prepare
for possible problems concerning electronic production that might surface in the future.

A party may petition a state court to appoint one or more arbitrators to the tribunal.
Correspondingly, a court may relieve an arbitrator when requested to do so by the parties.
A court may also enforce the production of evidence (including witness testimony) if it is
considered necessary by the arbitral tribunal.

Notwithstanding the /is pendens rule applicable to the relationship between the arbitration
proceedings and court proceedings, a state court may grant interim relief when petitioned to
do so by a party. The Code of Judicial Procedure is applicable to the application for interim
relief.

Arbitrators

Unless the parties have agreed otherwise (or applicable institutional arbitration rules
provide for rules on the arbitrators), three arbitrators shall be appointed. Foreign nationals
are expressis verbis allowed. An arbitrator shall be impartial and independent of the parties.
Arbitrators have not been afforded immunity and are, as a starting point, liable for their
actions.

The arbitration tribunal may rule on an arbitrator challenge. A challenge shall be presented
within 15 days from the time at which a party became aware of the grounds for the challenge.
Based on the New Arbitration Rules, the Board of the Arbitration Institute may release an
arbitrator, if it accepts a challenge made by a party due to e.g. partiality. Where an arbitrator
has been replaced, the reconstituted arbitral tribunal shall, after consulting with the parties,
decide if and to what extent prior proceedings will be repeated before the reconstituted
arbitral tribunal.

National courts will examine the matter only after an award has been rendered.

The IBA Guidelines on conflict of interest are not binding on tribunals or courts. The
guidelines are nevertheless invoked quite frequently in challenge cases, and it can be said
that the guidelines are taken into account when deciding on a challenge.

Based on the New Arbitration Rules, the arbitral tribunal may, after consulting with the
parties, appoint a secretary when deemed appropriate. A secretary shall meet the same
requirements of impartiality and independence as any arbitrator. Secretaries for arbitral
tribunals are utilised to a certain degree and are more common in complex, high-value
disputes involving an abundance of factual issues.

Interim relief

Under the Arbitration Rules of the Arbitration Board of the Finnish Chambers of Commerce,
Article 36.5, a party in need of urgent interim measures that cannot await the constitution of
an arbitral tribunal may apply for the appointment of an emergency arbitrator in accordance
with Appendix III of the Arbitration Rules (“Appendix III”), unless the parties have
exercised their right to opt out of the application of the provisions contained in Appendix III,
i.e. specifically excluded the possibility of emergency arbitration in the relevant underlying
agreement.

If the emergency arbitrator proceedings have not been ruled out, parties normally have
the freedom to choose between applying for interim measures from the court from the
emergency arbitrator, or even from the arbitral tribunal or arbitrator.
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The purpose of emergency arbitrator proceedings is to get access to interim measures
where the client’s need for interim relief is so urgent that it cannot wait for the constitution
of the arbitral tribunal. Where the urgency requirement is not fulfilled, the emergency
arbitrator shall dismiss the Applicant’s request for interim measures of protection.

The emergency arbitrator shall have the same power to grant any interim measures of
protection as the arbitral tribunal. The scope of interim measures available under the New
Arbitration Rules is wide, since the arbitral tribunal may, at the request of a party, grant any
interim measures it deems appropriate.

The practicability of arbitrator-ordered interim measures is limited by the fact that under
the New Arbitration Rules, the arbitral tribunal, and also the emergency arbitrator, shall
give the party against which the request is directed an opportunity to submit comments
before deciding whether to grant any interim measure. The right to comment on interim
measures before they have been ordered may defeat the element of surprise sometimes
needed to make full use of such protective measures.

Even if the provisions of the Appendix concerning emergency arbitrator proceedings are
applied, the parties are not prevented from seeking urgent interim measures of protection
from a competent judicial authority such as the local courts, at any time prior to making
an application for the appointment of an emergency arbitrator, and in appropriate
circumstances even thereafter.

Interim measures are regulated under Finnish law in the Code of Judicial Procedure, when
measures are applied from general courts. Under the Code of Judicial Procedure, the court
may order “precautionary measures” in situations set out in Chapter 7 of the Procedural
Code. Usually the party petitioning for interim relief must post security for the potential
damage an injunction may cause the other party.

The court may order the seizure of property if the petitioner establishes its receivable to
be likely, and there is a danger that the other party hides or otherwise acts in a manner that
endangers the receivable.

If the petitioner establishes the likelihood of him having some other enforceable right, and
there is a danger that the other party, by doing or neglecting to do something, endangers or
otherwise diminishes the right from being realised, the court may: (i) under the threat of a
fine, order the other party to refrain from doing something; (ii) under the threat of a fine,
order the other party to do something; (iii) entitle the petitioner to do something or have
something done; (iv) order the property of the other party to be set into the custody of an
agent (trustee); or (v) order any other measure which is necessary to safeguard the right
which needs to be protected.

The order must be proportional to the right which is to be safeguarded, and may not cause
unreasonable harm to the other party. The system for interim relief is quite flexible in that
it recognises different kinds of rights and the need to protect them, and has, for instance,
successfully been used to prevent a strike by a labour union, although that decision was
initially criticised by academics.

Arbitration award

The arbitration award must be made in writing and must be signed by the arbitrators. If
an arbitrator refuses to sign the award, an explanation as to the refusal shall be provided.
Unless the parties explicitly agree that the arbitrators shall base their award on equity (ex
aequo et bono), the arbitrators must base their award on the law.
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The arbitral tribunal’s final decision on the merits of the case constitutes the final award
rendered by the tribunal. In addition to final awards, the tribunal may issue separate
awards during the course of the proceedings. The tribunal may also render consent awards
and additional awards if requested by the parties.

The arbitral tribunal may, by way of a separate award, decide an independent claim presented
to the tribunal. A separate award may also be given concerning a part of a claim which has
been admitted by the respondent. A separate award may also be rendered, with the consent
of the parties, concerning an issue which determines how the rest of the dispute shall be
resolved. The tribunal may, for instance, rule on a time-bar issue or divide a damages case
by first ruling on the grounds of liability, and only after that rule on the amount of damages.

Additional awards are also possible if the arbitral tribunal neglects to rule on a claim in its
actual award. In addition, the arbitral tribunal may correct clerical errors in the award at
the behest of a party. The tribunal may also, on its own initiative, correct the clerical error
after having heard the parties on the issue.

Based on the New Arbitration Rules, the award shall be rendered within nine months of the
tribunal having received the case file from the Arbitration Institute.

Enforcement and challenge of the arbitration award

The enforcement of arbitral awards is decided on by the state courts. As a rule, the state
court will apply the in favorem pro validitate rule on its deliberation, and the threshold
for setting the award aside is quite high. Very many of arbitral proceedings take place
in Helsinki, and other district courts may not be as familiar with arbitral law. Thus, it
is recommended to seat the arbitration in Helsinki. Finland has ratified the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, and foreign
arbitral awards are therefore enforceable in Finland. Arbitral awards are challenged every
now and then, but challenges are quite seldom accepted by the courts. In principle, an
award can be enforced even though it has been successfully challenged in the place of
arbitration.

An arbitral award can be set aside by the court on the basis of either invalidity or nullity.
The award is considered invalid if: (i) the case was inarbitrable; (ii) the award contradicts
the foundations of the judicial system (ordre public); (iii) the award is so unclear and
incoherent it cannot serve as a basis for enforcement; or (iv) the award has not been signed
by the arbitrators (majority suffices, but an explanation must be provided for why the
minority has not signed the award). The award is considered null if: (i) the arbitrators have
exceeded their powers; (ii) the arbitrators have been appointed in the wrong manner; (iii)
an arbitrator has been incompetent due to bias; or (iv) the arbitral tribunal has not afforded
a party sufficient opportunity to present its case.

Enforcement of a foreign arbitral award can be denied by the court if: (i) the arbitration
agreement has been invalid (due to certain grounds); (ii) a party has not been informed
of the proceedings or has otherwise been inhibited or unable to present its case; (iii) the
arbitral tribunal has exceeded its powers; (iv) the composition of the arbitral tribunal or
the arbitration itself has significantly deviated from the arbitration agreement; or (v) the
arbitral award has not yet become binding in the country in which it was given, or if it has
been set aside in that country. The arbitral award may not be enforced to the extent that
the arbitral award contradicts the foundations of the Finnish legal system (ordre public).

The party enforcing the award or the judgment always bears the risk for the other party’s
insolvency. If the execution is unsuccessful due to lack of assets, the party enforcing the
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award will have to pay its own legal costs, in addition to not being able to retrieve the
claimed amount.

Investment arbitration

Finland has signed the Convention on the Settlement of Investment Disputes between
States and National of other States (also known as the ICSID Convention or the Washington
Convention) on 14 July 1967 and deposited its instrument of ratification on 9 January 1969.
Finland attained status as a Contracting State to the ICSID Convention on 8 February 1969.
There is only one case on ICSID record involving parties of Finnish nationality (claimants).
The case was largely successful for the claimants.

Finland has signed Bilateral Investment Treaties (BITs) with over 60 countries. Most of
these BITs have entered into force and allow recourse to arbitration as a means of dispute
resolution.

Finland has also signed the Energy Charter Treaty and ratified it on 16 December 1997.
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The purpose of this paper is to briefly set forth the main features of French arbitration law,
a modern legislation which, together with a pro-arbitration case law and the presence of
the International Chamber of Commerce, explains why Paris remains at the forefront of
international arbitration places.

In the introduction we shall examine why Paris is and remains an attractive place as seat
of the arbitration and the main features of French arbitration law that aim at increasing the
efficiency of arbitration. The following sections shall address the salient points regarding
the arbitration agreement, the arbitration procedure, the arbitrators, interim relief, the
arbitral award, the challenge and enforcement of the arbitral award and, finally, investment
arbitration.

Unless otherwise provided, references made below to “Articles” are references to articles of
the French Code of Civil Procedure as modified by the Decree of 13" January 2011. Quotations
of articles of this decree are based on the English version that can be accessed at http:/www.
parisarbitration.com/wp-content/uploads/2014/02/French-Law-on-Arbitration.pdf.

Introduction

The selection of Paris as the seat of the arbitration

International arbitration is the preferred mechanism for the resolution of commercial or
investment international disputes. In order to ensure efficient arbitration proceedings and
enforcement of the award, private parties and State entities very often elect for Paris as the
seat of their arbitration. Many reasons explain the choice of Paris among all international
arbitration places.

1. The drafting of the arbitration clause: the importance of selecting the seat of arbitration

When they opt for arbitration for the resolution of disputes that might occur in connection
with their contract, parties are concerned that their case does not end up before a State court
that they did not intend to choose in the first place.

This is the reason why they must take particular care when drafting the arbitration clause of
their contract. When they opt for institutional arbitration, it is wise to reproduce the standard
clause generally proposed by the chosen institution. This will ensure that arbitration will be
administered by the proper institution chosen by the parties.

It is also useful to consider supplementing the clause in order to specify the place of arbitration.

This is a point that parties often tend not to address ab initio, when they agree on the terms
of their contract. In such an event they bear the risk that difficulties arise at the stage of
introduction of the arbitration proceedings, at a time when the parties are not likely to agree
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on anything. Increased costs and additional delays might result from the selection process of
the seat by the institution or by the arbitral tribunal, not to mention a possible intervention of
State courts, with the risk that the seat so selected ends up being different from the one that the
parties would have otherwise chosen. Careful drafting of the arbitration clause could easily
have avoided unnecessary debates and uncertainties that disrupt the arbitral proceedings.

2. What is the seat of arbitration? What are the consequences attached to the seat of
arbitration?

The seat of arbitration is the place where the award will be deemed to have been made,
and not the place where hearings are actually held (whatever the seat of the arbitration, the
arbitrators and the parties are at liberty to select any place(s) they deem convenient to hold
their meetings).

The legal consequences attached to the place where the seat is located, is that the lex loci
arbitri will come into play before and after the award is made by the arbitral tribunal.

Before the award is rendered, the choice of the seat carries the determination of the competence
of the State courts in the event of difficulties as early as at the stage of the constitution of the
arbitral tribunal, or to order provisional or conservatory measures before the arbitral tribunal
is in place; the courts of the seat of arbitration may also be requested to resolve any other
difficulties in the conduct of the proceedings (as far as these issues cannot be resolved by the
arbitral tribunal or the institution administering the proceedings).

Once the award is rendered and the arbitral tribunal is functus officio, proceedings for
annulment of the award shall be heard before the State courts of the seat and for the grounds
determined pursuant to the law of the seat. Depending on the location selected, and resulting
applicable law, these reasons may be very limited or instead allow a full review of the merits
of the case. It is thus of the utmost importance to select a seat that authorises the annulment
of the award for a limited number of reasons only.

The selection of the seat is thus important for several reasons: when opting for arbitration the
parties want a flexible, neutral, fast and efficient procedure. It follows that the intervention of
State courts should be as limited as possible and with the aim to promote the smooth conduct
of the arbitration proceedings, not to hinder them.

In addition, the parties’ intent is to have a binding arbitration award that is enforceable in
all countries. As a result, a seat that authorises the annulment of the award for a limited and
predetermined number of grounds must be given preference.

3. What are the criteria to be considered for the selection of the seat of arbitration? How to

choose a seat of arbitration?

In sum, an arbitration seat that meets the needs of the parties must be located in a State:

 thatis a signatory to the New York Convention of 10" June 1958 on the Recognition and
Enforcement of Foreign Arbitral Awards;

*  whose laws are favourable to arbitration; and

» the courts of which intervene positively in support of arbitral proceedings and do not
interfere to derail the arbitration proceedings.

While not the only one, Paris meets all these criteria with the benefit of specialised judges,
institutions and arbitration professionals that provide a secure legal environment allowing
for the smooth conduct of arbitral proceedings, also meeting the objectives of speed and
efficiency. In addition, Paris provides all the logistic advantages that are necessary for the
conduct of arbitration proceedings.
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To choose Paris as the seat of arbitration, it suffices to add to your arbitration clause: “The seat
of the arbitration shall be Paris, France.”

French arbitration law aims at increasing the efficiency of arbitration

1. The recent modernisation of French arbitration law

French international arbitration legislation (that is not based on the UNCITRAL Model Law)
was introduced in the French Code of Civil Procedure by a Decree N°81-500 enacted on 12
May 1981. This was already a very liberal and pro-arbitration regime that was interpreted
by the Paris Court of Appeals (which is the competent judicial court for all applications for
the recognition and enforcement of international arbitration awards in France) and by the
Cour de Cassation in order to favour the recourse to international arbitration.

This regime was recently reformed by Decree N°2011-48 of 13" January 2011 (which
entered into force on 1% May 2011) in order to further modernise the legal framework and
incorporate the jurisprudence developed by French courts.

As a result, there is no drastic change in the regime applicable to international arbitration
but rather a consolidation of recognised principles of case law such as the recognition of
arbitration agreements “by reference” to another document that contains the arbitration
clause (Article 1443), and the autonomy of the arbitration clause (Article 1447). It also
incorporates both positive (Article 1465) and negative (Article 1448) effects of the well-
known (and of French origin) principle of “compétence-compétence”: it is for the arbitrators
to rule on their own jurisdiction and national courts must decline jurisdiction when there
is an arbitration agreement (with the exception of cases where the arbitration is manifestly
void or inapplicable). It is worth noting in this respect that French courts strictly comply
with the negative effect of the principle of compétence-compétence.

A number of innovations aiming at increasing efficiency of arbitration proceedings also
result from the recent Decree.

2. Some innovations to increase efficiency

The major innovation regarding domestic arbitration is that the appeal of the award is no
longer available as of right: it cannot be appealed unless expressly provided otherwise by the
parties (Article 1489). This change is in line with the rules of many legal systems and Article
34 of the UNCITRAL Model Law that serves as a basis for arbitration law in many countries.

In international arbitration, the Decree confirms the position of the case law that the
“arbitration agreement shall not be subject to any requirement as to its form” (Article 1507)
and aligns the position of French law to the one of the most modern laws (and competitors
in terms of place of arbitration ...) such as Swiss law: an application to set aside an award
or an appeal against an enforcement order no longer suspends the enforcement of the award
(Article 1526), which appears to be the most efficient (and sometimes criticised) measure to
achieve greater efficiency of the arbitration process. In the same vein, the Decree provides
for the possibility for the parties to an international arbitration to agree at any time to waive
their right to set aside an award (Article 1522).

All these provisions contribute to greater efficiency in international arbitration and illustrate
the confidence of French arbitration law in the arbitral institution.

There is a very clear line of French case-law establishing that the French courts can
recognise and enforce awards which have been set aside elsewhere, including by courts of
the seat of the arbitration (see, Norsolor, Cour de Cassation 9" October 1984; Hilmarton,
Cour de Cassation 23" March 1994 and 10" June 1997; Chromalloy, Paris Court of Appeals
14" January 1997; and Putrabali, Cour de Cassation, two decisions of 29 June 2007).
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The analysis made by French courts is that the law of the seat of the arbitration is not the
source of validity of an arbitral award, and that the law of the country where enforcement
is sought is applicable to determine if an award must be recognised and enforced.

French law will thus determine the conditions for the recognition of the arbitral award as
part of the French legal order, without regard to the grounds for which the award was set
aside by other courts in any other jurisdiction. The rule established by French case law
is that an international award is not part of any national legal order, but rather a decision
of an autonomous arbitral legal order and must be recognised in France even if it was set
aside at the seat of the arbitration.

3. When is arbitration international?

Although the regime applicable to domestic and to international arbitration tends to be fairly
similar, the distinction between domestic and international arbitration is maintained. The
French Code of Civil Procedure remains divided in two sections dealing respectively with
domestic arbitration (Articles 1442 to 1503) and international arbitration (Articles 1504 to
1527). Itis specifically provided (Article 1506) that a number of provisions set forth under
the section governing domestic arbitration also apply to international arbitration; these
provisions are mainly general principles governing any arbitration with a seat in France.

113

The criterion to characterise international arbitration is of an economic nature: “an
arbitration is international when international trade interests are at stake” (Article 1504).
This is another illustration of the existence of an autonomous legal arbitral order, since it is
not for the parties to determine the international character of their arbitration but rather the
existence of objective economic criteria resulting from the existence of a flux of services,
goods or funds across national frontiers and this irrespective of the nationality of the
parties, the law applicable to the merits or to the procedure, or the seat of the arbitration.

In sum, French law appears to offer a regime that is more favourable than the one provided
for by the UNCITRAL Model Law as well as the one resulting from the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June
1958, which France signed on 25" November 1958 and ratified on 26" June 1959.

Arbitration agreement

What are the formalities needed for the arbitration agreement and the drafting of the arbitration
clause?

A written arbitration agreement is mandatory for domestic arbitration (Article 1443) but
not for international arbitration (Article 1507). The same rules apply to the arbitration
clause (i.e. the arbitration agreement agreed upon by the parties at the time they enter
into a contract and that shall apply to all disputes that might arise in connection with
the contract) and the submission agreement (i.e. the agreement of the parties to submit a
specific dispute to arbitration, agreed upon by the parties at the time there is a dispute for
which no arbitration clause was concluded) (Article 1442).

In any event, the consent to arbitration must be established and, as a result, it is preferable
to provide for arbitration in writing (in the contract at stake, or on invoices, or by reference
to another document that includes the arbitration agreement) since this is the best evidence
that will be available both before courts or arbitrators (if one party challenges the
jurisdiction of the arbitral tribunal) and at the time of recognition and enforcement of the
award (since the proof of the existence of an arbitration agreement shall be required along
with the award).
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French courts will determine the existence of the parties’ consent to arbitrate their dispute.
In doing so, the assessment of the existence, validity and scope of the conventional power
to engage a party to the arbitration is conducted without reference to any national law: “by
virtue of a substantive rule of law in international arbitration, the existence and validity of
an arbitration clause shall be assessed without reference to national law, but only under the
control of the parties to resort to arbitration in terms of the circumstances of the case” (see,
Shackleton, Cour de Cassation, 16" March 2016, confirming the decision of the Paris Court
of Appeals of 24™ June 2014).

As outlined above (see Introduction) a specific and detailed agreement agreed upon at
the outset will allow the parties to avoid uncertainties, waste of time and money at the
time a dispute arises. Such an agreement need not be very long but must clearly record
the parties’ intent to resort to arbitration and, as a minimum, indicate if the arbitration is
institutional (with the exact name of the institution) or ad hoc, and in both cases the rules
that are applicable, the number of arbitrators, the language of the arbitration and the seat of
the arbitration. Finally one might consider adding whether or not the arbitration shall be
confidential, since this is not to be taken for granted (and some institutions such as the ICC
do not provide for confidentiality in their rules).

What disputes are arbitrable?

Pursuant to Article 2059 of the French Civil Code, parties can opt for arbitration for disputes
relating to private patrimonial rights (excluded are, for example, family law, criminal law,
succession law, for which the rights cannot be freely disposed of by a party; see Article 2060
of the French Civil Code). Arbitration is not available to public entities in connection with
domestic disputes (Article 2060 of the French Civil Code); however, such restriction does
not apply to international arbitration.

In its earlier version, Article 2061 of the French Civil Code expressly provided for the
validity of an arbitration clause inserted in a contract concluded in connection with
professional activities. Pursuant to Article 11 of the Law of “Modernization of Justice in
the 21st Century” dated 18th November 2106, this Article 2061 was modified, extending
the scope of the arbitration clause. As now drafted, this Article 2061 of the French Civil
Code provides that: “The arbitration clause must have been accepted by the party against
whom it is opposed, unless the latter has succeeded to the rights and obligations of the
party which originally accepted it. When one of the parties has not contracted in the course
of his professional activity, the clause cannot be opposed to him.” The innovation lies in
the fact that this article does not refer to the validity of the arbitration clause but rather its
effects (the “opposability”’) and that as now drafted, consumer disputes can be referred to
arbitration, and arbitration proceedings can be commenced so long as the party that “has
not contracted in the course of its professional activity” does not object (in which case,
the dispute shall be referred to competent courts). This very recent change should not
affect international arbitration and its exact consequences remain to be determined by case
law. (On this modification, see Charles Jarosson and Jean-Baptiste Racine, Les dispositions
relatives a [’arbitrage dans la loi de modernisation de la justice du XXle siecle, Rev. Arb.
2016, pp.1007 et seq.).

What rules exist for the joinder/consolidation of third parties?

As a matter of principle, the arbitration agreement is binding on parties to the contract that
contains the arbitration clause.

This does not mean that non-signatories cannot be parties to arbitration proceedings. French
courts take into account the behaviour of the parties from which acceptance to be bound by
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the arbitration clause can be inferred; for example, the non-signatory’s involvement in the
negotiation, execution or performance of the contract (See, for example, Etat libyen, Paris
Court of Appeals, 28™ October 2014).

Do the principles of compétence-compétence and separability apply?

1. The principle of compétence-compétence

As already indicated above (see Introduction), the principle of “compétence-compétence”
is enshrined in the French Code of Civil Procedure in two articles that relate to the positive
and negative aspects of this principle and that apply to both domestic and international
arbitration.

Article 1465 relates to the positive aspect, pursuant to which it is for the arbitral tribunal
to rule on its own jurisdiction (“the arbitral tribunal has exclusive jurisdiction to rule
on objections to its jurisdiction™) and Article 1448 relates to the negative aspect of the
principle, according to which judicial courts shall decline jurisdiction in the presence of
an arbitration agreement (“when a dispute subject to an arbitration agreement is brought
before a court, such court shall decline jurisdiction™).

There is very little room left for French courts when parties have provided for arbitration,
since the only exception allowing a court to retain its jurisdiction if requested to do so by a
party (“A court may not decline jurisdiction of its own motion.”) is subject to two cumulative
conditions: there is no arbitral tribunal seized as yet and the “arbitration agreement is
manifestly void or manifestly not applicable” (Article 1448).

Asamatter of example, the presence of multiple arbitration clauses under various agreements
shall not per se render the arbitration clause inapplicable.

In a recent decision of 30" March 2016, Inthemix, the Paris Court of Appeals held that the
Paris Commercial Court had validly declined its jurisdiction since “under the terms of Article
1448 of the Code of Civil Procedure, when a dispute subject to an arbitration agreement is
brought before a court of the State, it declares itself incompetent unless the arbitral tribunal is
not yet seized and if the arbitration agreement is manifestly void or manifestly inapplicable”.

The Court of Appeals held that “manifest inapplicability of the arbitration clause” which
must be established by the applicant, does not result from “the interdependence of the three
contracts at stake that form a unified economic undertaking according to the will of the
parties” nor from the fact that they are “signed by different persons, have different objects,
relate to different obligations and are subject to distinct disputes”. The Court of Appeals
notes that the arbitration clauses at stake “are not inconsistent with each other to make
inapplicable the arbitration clause in the franchise agreement”.

Obviously, the principle of compétence-compétence is not designed to deprive the parties
of the possibility to obtain interim or conservatory measures from judicial courts, although
preference is given to the arbitral tribunal, once constituted.

As long as the arbitral tribunal is not in place, Article 1449 expressly provides for the
jurisdiction of courts: “The existence of an arbitration agreement, insofar as the arbitral
tribunal has not yet been constituted, shall not preclude a party from applying to a court for
measures relating to the taking of evidence or provisional or conservatory measures. Subject
to the provisions governing conservatory attachments and judicial security, application shall
be made to the President of the Tribunal de Grande Instance or of the Tribunal de Commerce
who shall rule on the measures relating to the taking of evidence in accordance with the
provisions of Article 1452 and, where the matter is urgent, on the provisional or conservatory
measures requested by the parties to the arbitration agreement.”
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2. The separability of the arbitration agreement: the principle of autonomy

French courts have long established that the validity of the arbitration agreement is not
affected by the invalidity of the contract in which it is inserted; the arbitration clause is
independent from the contract.

The so-called autonomy of the arbitration agreement is now expressly set forth in Article
1447 (applicable to both domestic and international arbitration): “The arbitration clause is
independent from the contract to which it refers. The validity of the former is not affected by
the nullity of the latter.”

French case law applies this principle of autonomy in a very pro-arbitration fashion, since
the arbitration agreement is also considered to be independent from the law governing the
contract, and its validity must be assessed “subject to the prior application of the mandatory
rules of French law and public international order, according to the shared will of the parties,
without the need to refer to State Law” (Dalico, Cour de Cassation, 20" December 1993).
Recent case law accepts the “survival” of the arbitration agreement even if the contract is
inexistent or never existed (see, for example, So Good International Ltd, Cour de Cassation,
28" November 2006).

Arbitration procedure

How are the arbitration proceedings commenced?

There is no specific requirement to start an arbitration procedure, which usually results from
the filing of a request for arbitration with the respondent or the institution referred to in the
arbitration clause.

Can hearings take place outside the seat of the arbitration?

As already mentioned in the Introduction above, the seat of the arbitration bears no relevance
to the determination of the place where the arbitrators and the parties meet, which can be the
same place as the one of the seat, but can also be any place that the parties and the arbitrators
deem more convenient.

Procedural rules

The parties, the arbitrators and counsels may have to deal with many procedural matters
which, if not properly addressed in due course, can lead to numerous procedural incidents
that will entail increased costs and delays.

As part of these questions are:

*  What are the rules on evidence?

*  What rules are applicable regarding privilege and disclosure?

*  Are the IBA Rules on the taking of evidence taken into account?
*  Are there any rules regarding expert evidence?

*  Are there any guidelines for Counsel to take into account any guidelines such as the
LCIA or IBA?

»  Are arbitration proceedings confidential?
»  Can the evidence and pleadings be kept confidential?
1. The procedural rules shall be fixed by the parties and/or the arbitral tribunal

The answer to these questions and any other issue of procedural or organisational nature
is that it is for the parties, failing which the arbitral tribunal, to decide what they deem
appropriate.
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Article 1464, paragraph 1 and 2 applicable to domestic arbitration provide that: “Unless
otherwise agreed by the parties, the arbitral tribunal shall define the procedure to be
followed in the arbitration. It is under no obligation to abide by the rules governing court
proceedings. However, the fundamental principles governing court proceedings set forth in
Articles 4, 10, Article 11, paragraph 1, Article 12, paragraphs 2 and 3, Articles 13 through
21, 23 and 23-1 shall apply.”

The same principle is in fact applied in international arbitration where, unless the parties
have agreed upon specific rules, the arbitral tribunal determines (in consultation with the
parties) the procedural rules applicable.

In any event, a few procedural questions are specifically dealt with in the French Code of
Civil Procedure: due process, the taking of evidence, confidentiality and the obligation to
act diligently and in good faith.

2. Due process

An arbitral tribunal with a seat in France will have to ensure that due process is observed
since the award might not otherwise be enforceable.

This requirement states the obvious for every one familiar with international arbitration. It
stems from the provisions of Article 1510, which states that: “Irrespective of the procedure
adopted, the arbitral tribunal shall ensure that the parties are treated equally and shall
uphold the principle of due process.”

Should this not be the case, the award might be set aside on two grounds (due process,
international public policy) that can be found at Article 1520 pursuant to which, “An award
may only be set aside where: (...) (4) due process was violated; or (5) recognition or
enforcement of the award is contrary to international public policy.”

3. Evidence

The parties and the arbitral tribunal can freely devise the rules that they consider fit for the
arbitration proceedings. They can thus decide that the arbitral tribunal shall apply, or be
allowed to make reference to, rules such as the IBA Rules on the Taking of Evidence in
International Arbitration (which, as a practical matter, are often used by arbitral tribunals
with a seat in France).

As part of the elements introduced by the Decree of May 2011 is the possibility for a party
to request the arbitral tribunal, once it is constituted, to summon a third party to appear
before the President of the Tribunal de Grande Instance for the purpose of obtaining the
evidentiary document that the party to the arbitration intends to rely upon.

Article 1469 paragraph 1 (applicable to both domestic and international arbitration) provides
as follows: “If one of the parties to arbitral proceedings intends to rely on an official (acte
authentique) or private (acte sous seing privé) deed to which it was not a party, or on
evidence held by a third party, it may, upon leave of the arbitral tribunal, have that third
party summoned before the President of the Tribunal de Grande Instance for the purpose
of obtaining a copy thereof (expédition) or the production of the deed or item of evidence).”

This is another illustration of the primacy given to arbitral tribunals and of the support that
French courts must provide to facilitate the conduct of arbitration.

4. Confidentiality

With respect to domestic arbitration, Article 1464, fourth paragraph provides that: “Subject

to legal requirements, and unless otherwise agreed by the parties, arbitral proceedings shall
be confidential.” This applies to both the parties and the arbitral tribunal. This provision
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is not detailed. (Is the existence of the arbitration confidential? Is the award confidential?)
and it does not apply to international arbitration. In both types of arbitrations, however,
the deliberations of the arbitral tribunal are confidential (Article 1479).

As a result, international arbitration is not confidential as of right under French law.

This does not mean that international arbitration cannot be confidential, but this is an issue
that needs to be addressed either before the arbitration is commenced (in the arbitration
agreement), or at any point in the course of the proceedings (in the procedural rules
discussed at the outset by the parties and the arbitral tribunal, or by means of a specific
request made before the arbitral tribunal).

The first place where confidentiality provisions may be found are the rules of arbitration of
the institution selected by the parties. However, the rules selected by the parties to govern
the arbitration proceedings may contain confidentiality provisions or not. For example, the
ICC Rules do not contain confidentiality provisions (other than the confidential character
of the work of the International Court of Arbitration); the Swiss Rules contain a detailed
provision (article 44). Even if they exist, the confidentiality provisions of the rules might
not be as detailed or specific as might be required by the parties.

Parties should therefore consider drafting specific confidentiality provisions in their
arbitration clause (both for domestic and international arbitration) in order to cover, when
appropriate, the existence of the arbitration and the documents and materials used in the
proceedings (written submissions, exhibits, witness statements, expert reports, procedural
orders and other communications with the arbitral tribunal, transcripts of hearings ...) as
well as oral exchanges made during the arbitration proceedings.

If not found in the applicable rules of arbitration of the institution chosen by the parties
or in the arbitration clause, such detailed provisions on confidentiality can also be dealt
with at the stage of establishing the terms of reference (which might also prove useful to
supplement the procedural rules that result from the set of rules applicable to the dispute).

In any event, Parties can also request the arbitral tribunal to rule on certain matters by way
of procedural orders to preserve the confidentiality of the proceedings, or of some pieces
of information. This is often the case for the confidentiality of trade secrets or know-how
that might need to be disclosed in the course of the arbitration proceedings, and that are not
the subject of a patent or a confidentiality agreement (although a partial award would seem
preferable, since it would be enforceable as an order is not). The ICC rules, Article 22(3),
contemplate such a possibility: “Upon the request of any party, the arbitral tribunal may
make orders concerning the confidentiality of the arbitration proceedings or of any other
matters in connection with the arbitration and may take measures for protecting trade
secrets and confidential information.”

5. The obligation of diligence and good faith

One major innovation, applicable to both domestic and international arbitration, lies in the
provisions of the third paragraph of Article 1464 which provide that: “Both parties and
arbitrators shall act diligently and in good faith in the conduct of the proceedings.”

This innovation is in line with recent development in international arbitration in order to
tackle with the criticism that arbitration proceedings are exceedingly costly and take too
much time.

Arbitral Institutions such as the ICC or the LCIA have recently introduced the same
obligation of diligence. (See, ICC Rules 2012, Article 22(1): “Article 22 Conduct of the
Arbitration 1 — The arbitral tribunal and the parties shall make every effort to conduct the
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arbitration in an expeditious and cost-effective manner, having regard to the complexity
and value of the dispute”; LCIA Rules 2014, Article 14.4 (ii): “Under the Arbitration
Agreement, the Arbitral Tribunal's general duties at all times during the arbitration shall
include: (...) (ii) a duty to adopt procedures suitable to the circumstances of the arbitration,
avoiding unnecessary delay and expense, so as to provide a fair, efficient and expeditious
means for the final resolution of the parties’ dispute.”)

In sum, it is for the parties and the arbitral tribunal to design the procedural rules, which
is usually done at the time the terms of reference are signed or in the first procedural order
issued simultaneously by the arbitral tribunal (and any subsequent procedural order issued
by the arbitral tribunal to rule upon any such issue).

Arbitrators

Appointment of arbitrators

The constitution of the arbitral tribunal is dealt with in great detail by French law (Articles
1450 to 1461).

* An arbitrator must be a natural person and a legal person can only administer the
arbitration. This provision of Article 1450 is not applicable to international arbitration.
As noted by a commentator (see Thomas Clay, Code de [’arbitrage commenté,
Lexis Nexis, 2015, p. 57), this entails that French courts will grant exequatur to an
international award with a seat outside of France that is “signed” by an institution, and
that an arbitration agreement that would designate a legal person as the arbitrator would
be deemed valid (in such a case such legal person would be considered as administering
the procedure).

*  An arbitral tribunal shall comprise a sole arbitrator or an uneven number of arbitrators
(Article 1451).

»  Each party is granted the right to nominate an arbitrator (Article 1452).

»  The agreement of the parties regarding the appointment of the arbitrator(s) must be
followed.

Judicial courts play a specific role in the event of difficulties in connection with the

constitution of the arbitral tribunal: Articles 1451, 1452, 1453, 1454, 1455, 1456, 1459 and

1460 refer to the “judge acting in support of the arbitration” (the “juge d’appui’) which

is the President of the Tribunal de Grande Instance (Article 1459) who has exclusive

jurisdiction to finalise the constitution of the arbitral tribunal.

Duty of disclosure: Are the IBA guidelines on conflict of interest taken into account?

Pursuant to the second paragraph of Article 1456, before accepting a mandate, arbitrators
must disclose “any circumstance that may affect his or her independence or impartiality”,
and this obligation to be independent and impartial is of a permanent nature, since the
arbitrator “shall disclose any such circumstance that may arise after accepting the
mandate”.

Notorious facts or participation in arbitration academic or social events need not be
disclosed and the IBA Guidelines on Conflicts of Interests in International Arbitration are
frequently referred to.

The scope of such disclosure encompasses objective circumstances (such as a flow
of business with a party or a counsel involved in the arbitration) as well as subjective
circumstances (for example, friendly relationship) that, in the mind of the parties, can cast
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a reasonable doubt as to the arbitrator’s independence or impartiality. There appears to be
a significant flow of judicial decisions on this topic, that reflects the tendency of parties to
challenge awards rather than the lack of impartiality or independence of arbitrators.

Removal and challenge of arbitrators

An arbitrator may only be removed by unanimous consent of the parties (Article 1458)
or in the event the parties cannot agree, by the person responsible for administering the
arbitration (i.e. institutional arbitration or ad hoc arbitration with an appointing authority
vested with the power to administer the proceedings) or where there is no such person, by
the judge acting in support of the arbitration (Article 1456, final paragraph).

Regarding the challenge of arbitrators, the provisions of Article 1466 might serve as a
guardrail. Article 1466 imposes on parties a duty to raise “in a timely manner” before
the arbitral any irregularity in the conduct of the proceedings that such party is aware of,
failing which “without a legitimate reason” such party “shall be deemed to have waived
its right to avail itself of such irregularity”. The knowledge of any irregularity, which
encompasses any element regarding the constitution of the arbitral tribunal, that is not
raised in due course by a party, will prevent such party from challenging the arbitrator, and
ultimately from challenging the award on such ground.

Immunity of arbitrators?

French law does not provide for the immunity of the arbitrators which can be held liable
(including on criminal grounds) as a result of the performance of their mission in the event
of wilful misconduct, gross negligence or denial of justice (see, Thomas Clay, op. cit. p.58;
Cour de Cassation, 15" January 2014).

Secretary to the arbitral tribunal

It is fairly common that arbitral tribunals with a seat in France are assisted by an
administrative secretary. This function is not the subject of specific provisions of the French
Decree on arbitration; however, such a person acts under the directives and responsibility
of the arbitral tribunal and it is certain that its lack of partiality or independence would taint
that of the arbitral tribunal and could give rise to the same consequences as for an arbitrator
that did not meet the requirements of Article 1456.

As a practical matter, the presence of a secretary is subject to the agreement of the parties
and this person is also required to provide a statement of independence and impartiality.
(See, for example, the Note to Parties and Arbitral Tribunals on the Conduct of the
Arbitration under the 2012 ICC Rules of Arbitration that contains an entire section devoted
to the appointment, duties and remuneration of administrative secretaries, and provides
in particular that “Administrative Secretaries must satisfy the same independence and
impartiality requirements as those which apply to arbitrators under the Rules. ICC staff
members are not permitted to serve as Administrative Secretaries.”)

Interim relief

What types of interim relief are available to the parties? Can the parties apply to both courts
and arbitral tribunals for such interim relief?

As already indicated (see above, ‘Arbitration agreement, 1. The principle of competence-
competence’), Article 1449 expressly provides for the possibility to obtain interim relief
from the arbitral tribunal, once constituted, of from judicial courts prior to the constitution
of the arbitral tribunal: “The existence of an arbitration agreement, insofar as the arbitral
tribunal has not yet been constituted, shall not preclude a party from applying to a court for
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measures relating to the taking of evidence or provisional or conservatory measures. Subject
to the provisions governing conservatory attachments and judicial security, application
shall be made to the President of the Tribunal de Grande Instance or of the Tribunal de
Commerce who shall rule on the measures relating to the taking of evidence in accordance
with the provisions of Article 1452 and, where the matter is urgent, on the provisional or
conservatory measures requested by the parties to the arbitration agreement.”

This provision is consistently applied by French courts. (See, for example, Paris Court
of Appeals, 29" March 2016: “However, according to Article 1449 of the Code of Civil
Procedure, applicable to international arbitration under Article 1506 1 of the code, the
existence of an arbitration agreement does not preclude, in case of emergency, the referral
to the national judge so long as the arbitral tribunal is not constituted to obtain an interim
measure, such request to be brought before the presiding judge of the Tribunal de Grande
Instance or the commercial court.”)

Any kind of interim relief can be obtained from an arbitral tribunal, save for attachments
and judicial security for which judicial courts retain exclusive jurisdiction.

These powers are vested in arbitral tribunals by virtue of Article 1468: “The arbitral
tribunal may order upon the parties any conservatory or provisional measures that it deems
appropriate, set conditions for such measures and, if necessary, attach penalties to such
order. However, only courts may order conservatory attachments and judicial security. The
arbitral tribunal has the power to amend or add to any provisional or conservatory measure
that it has granted.”

Anti-suit injunctions

1. What are anti-suit injunctions?

Anti-suit injunctions are orders obtained from a judicial court by a party in order to restrain
another party from bringing or continuing an arbitration. The judicial court is requested
to protect its own jurisdiction or the jurisdiction of the appropriate forum other than the
arbitration that is requested to order a party to refrain from bringing, or to withdraw or
suspend an arbitration.

Anti-suit injunctions raise the issue of which national courts and arbitral tribunals have
jurisdiction to decide on the validity, scope and effectiveness of an arbitration agreement and
in which order (see on this topic, Anti-Suit Injunctions in International Arbitration, 2003,
IAI Series on International Arbitration N°2, Emmanuel Gaillard Ed., Juris Publishing, Inc.).

2. Can French courts order anti-arbitration injunctions in aid of domestic litigation?

Such injunctions are, in essence, anti-arbitration measures designed to derail an arbitration
or resist enforcement of an award.

As such, they are unlikely to be obtained from French courts, unless — when reviewing an
award for recognition or enforcement purposes — French courts disagree on the decision of
the arbitrators regarding their own jurisdiction and set aside the award. In such an event it
is however doubtful that French courts would issue an anti-arbitration injunction. French
courts might retain their jurisdiction, in the event that an action is brought before them and
they determine that there is no arbitration clause, or that such clause is invalid and that they
are the court of competent jurisdiction as a result of applicable rules of conflict.

3. Can French courts order anti-suit injunctions in aid of international arbitration?

In the event that a judicial court is seized of a dispute that is either pending before an arbitral
tribunal or that is the subject of an arbitration clause, it will have to decline its jurisdiction
by virtue of the negative effect of the principle of compétence-compétence (Article 1448).
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French arbitration law contains many provisions regarding the role of the “juge d’appui”,
whose function is to act in support of the arbitration process in connection with difficulties
in the constitution of the arbitral tribunal but is not defined in the law so as to encompass
the equivalent of the anti-suit injunctions. French court would thus not issue pro-
arbitration injunctions.

This does not mean that French courts would not give effect to anti-suit injunctions issued
by foreign courts.

4. Would French courts give effect to a foreign anti-suit injunction?

There is at least one decision of the French Cour de Cassation giving effect to a foreign
anti-suit injunction issued in the context of litigation proceedings (and not arbitration)
that can serve as an indication of the rule that would apply should enforcement of an anti-
arbitration injunction be sought in France.

In the In Zone Brands International INC decision of 14% October 2009, the Cour
de Cassation decided that in its decision of 17" April 2009, the Court of Appeals of
Versailles held exactly first, that “having regard to the jurisdiction clause freely accepted
by the parties, no fraud could result from the seizure by the American Company of the
courts designated by the jurisdiction clause”; second that “there cannot be denial of
Justice, since the purpose of the decision of the Georgian judge is precisely to rule on
its own jurisdiction and to give effect to the agreement on jurisdiction entered into by
the parties”; and finally that “is not contrary to international public policy the ‘anti-
suit injunction’ the sole purpose of which (...) is, as in the present case, to sanction the
violation of a pre-existing contractual obligation”.

In sum, the issuance of an anti-suit injunction against a French company does not
contravene French international public policy and should therefore be given effect by
French courts.

Arbitral award

Making of the award

The award is the decision reached by the majority of the arbitrators, unless the arbitration
agreement provides otherwise, and it must be signed by all the arbitrators (Article 1513,
applicable to international arbitration).

In order to ensure efficiency and avoid deadlock situations, French law expressly provides
that if there is no majority the chairman of the arbitral shall rule alone and that should an
arbitrator refuse to sign, the chairman shall make a mention thereof in the award that it
shall sign alone (Article 1513, third paragraph). Finally, the same Article 1513 confirms
that an award made in such circumstances shall have the same effect as if signed by all
arbitrators or made by majority decision.

As to the content of the award, Article 1481 (applicable to both domestic and international
arbitration) lists the elements that an award must contain (name and details of the parties
and their counsels, names of the arbitrators, date when and place where the award was
made). In addition, an award must state “succinctly” the respective claims and arguments
of the parties and the reasons upon which it is based (Article 1482).

Pursuant to Article 1483 which is not applicable to international arbitration, an award that
does not comply with these requirements is void. As a result, French courts have ruled
that an international award cannot be set aside on the ground of a lack of motivation,
which is not in itself contrary to French international public policy.

GLI - International Arbitration 2017, Third Edition 158 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Christophe Dugué, Avocat au Barreau de Paris France

Effects of the award

As soon as made, the arbitral award is res judicata with respect to the claims adjudicated
in that award (Article 1484), and the powers vested in the arbitrators cease with respect
to such claims (Article 1485). As a practical matter, in the event of an interim award the
powers vested with the arbitrators remain on all claims, and in the case of a partial award
their powers remain to adjudicate the remainder of the dispute not decided by such award.

An interesting feature introduced by the Decree of 13" January 2001 is that “the award may
be declared provisionally enforceable” (Article 1484, second paragraph, applicable to both
domestic and international arbitration).

This provision is to be read in conjunction with Article 1496 (domestic arbitration) pursuant
to which, unless declared provisionally enforceable, enforcement of the award shall be
stayed until the expiry of the time limit for the appeal or action to set aside or, if such
action is filed, until it is decided. In sum it is highly advisable in connection with domestic
arbitration to require that the award be declared provisionally enforceable in order to
expedite enforcement of the award.

Regarding international arbitration, Article 1526 goes further since it expressly provides
that “neither an action to set aside an award nor an appeal against an enforcement order
shall suspend enforcement of an award”. This is perhaps the most important innovation
(that is inspired from Swiss law) introduced by the Decree of 13® January 2011 and is a
complete upturn of the previous rule.

In the matter of international arbitration, provisional enforcement need not to be requested,
it exists as of right.

The only limitation of provisional enforcement might occur when it could “severely
prejudice the rights of one party” (Article 1526, international arbitration), in which case
a stay might be requested from the first president of the Court of Appeals of Paris ruling
in expedited proceedings (“référé”). The same recourse (although in slightly different
terms) is provided for domestic arbitration, when enforcement of the award could “/ead to
manifestly excessive consequences” (Article 1497).

Challenge of the arbitral award

The set of rules to challenge an arbitral award vary for domestic and international arbitration,
which is a further demonstration that the determination of the domestic or international
character of the arbitration is essential (this was in particular a crucial point in the so-called
“Tapie case”). All recourses are centralised before the Court of Appeals of the place where
the award was made (domestic arbitration: Article 1494, and international arbitration:
Article 1519).

Appeal

An international award cannot be appealed (Article 1518). The principle in domestic
arbitration is now that the award cannot be appealed unless the parties have provided
otherwise (Article 1489).

It must be noted that an application for revision of the award can be filed in the event of
fraud (Article 1502).

Action to set aside

The only recourse against an international award is an action to set aside (Article 1518).
The possibility for the parties to waive their right to any recourse against the award in
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international arbitration was introduced by the Decree of 13% January 2011 (see, Article
1522).

The five grounds to set aside an award are listed, exhaustively, at Article 1520: “An award
may only be set aside where: (1) the arbitral tribunal wrongly upheld or declined jurisdiction;
or (2) the arbitral tribunal was not properly constituted; or (3) the arbitral tribunal ruled
without complying with the mandate conferred upon it; or (4) due process was violated;
or (5) recognition or enforcement of the award is contrary to international public policy.”
With respect to domestic arbitration, there is a sixth ground set forth at Article 1491 that
relates to the lack of reasons upon which the award is based, or when one of the elements
detailed above (see above, ‘Arbitral award — Making of the award”) is missing.

These conditions apply both to the recognition and enforcement of arbitral awards made
abroad or in international arbitration. There is thus no review on the merits and it must be
noted regarding the international public policy that it is construed very narrowly by French
courts.

Both the law and French case law are pro-arbitration and as a result it is very rare that an
award is successfully challenged in France.

Enforcement of the arbitral award

In the case of awards rendered outside of France, applications for enforcement are centralised
and can only be filed before the Tribunal de Grande Instance of Paris which enforces the
award by rendering an enforcement (“exequatur”) order. This is an ex parte procedure that
requires the filing by the requesting party of an original copy of the award together with
evidence of the arbitration agreement, which serves as a basis for the jurisdiction of the
arbitral tribunal that made the award (Article 1516) together with a translation in French
when such documents are in a foreign language (Article 1515).

The order shall be served to the other party, after which an appeal against the order can be
filed before the Paris Court of Appeals (Article 1525) on the same grounds as the ones set
forth to set aside an award by Article 1520.

As detailed above (Introduction, ‘Some innovations to increase efficiency’), French courts
do enforce arbitral awards that are annulled by courts of the seat of the arbitration. This is
consistent with the pro-arbitration stance that prevails in France.

To conclude, the arbitration regime provided by French law is more favourable than the one
resulting from Article V(1) of the New York Convention of 10 June 1958 on the Recognition
and Enforcement of Foreign Arbitral Awards, which is a possibility contemplated at Article
VIII of this convention. Since courts in certain jurisdictions would deny recognition of
awards that would have been annulled at the seat of arbitrations, parties willing to secure
the enforcement and circulation of their award should not hesitate and opt for Paris as the
seat of their (next) arbitration. In so doing they would ensure that their award can hardly be
annulled at the seat in France, which will in turn facilitate its recognition elsewhere.

Regarding the New York Convention and its application, UNCITRAL provides very
useful and freely accessible tools intended to “assist judges, arbitrators, practitioners,
academics and Government officials to use resources relating to the New York Convention
more efficiently”. It has very recently published its Secretariat Guide on the Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 (New York) in
order to “promote the uniform and effective interpretation and application of the New York
Convention with a view to limit the risk that State practice might diverge from its spirit”.
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This Guide is supplemented by an online platform, making available case law implementing
the New York Convention from multiple common law and civil law jurisdictions (cases are
reported in the form of summaries highlighting the interpretation and application of specific
provisions of the New York Convention by States, and the full text of the original language
decisions is also available), as well as other useful resources relating to the New York
Convention. (See: http:/newyorkconvention1958.org/.)

Investment arbitration

Investments made by nationals of certain countries on the territory of another foreign host
country are the subject of various multinational or bilateral investment treaties (known as
“BITs”) concluded to protect investments and enhance international commercial relationship.

France is a party to many such BITs as well as international treaties such as the Energy
Charter Treaty (which it signed on 17th December 1994, see http://www.energycharter.org/
who-we-are/members-observers/countries/france/). France is also one of the Contracting
States of the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (submitted to States for signature on 18th March 1965 and which
entered into force on 14th October 1966), also known as the ICSID Convention. The ICSID
Convention established the International Centre for Settlement of Investment Disputes
(“ICSID”) which is designed to offer institutional and procedural support to tribunals or
parties in arbitrations among investors and states.

There is one ICSID arbitration currently pending against France (Erbil Serter v. French
Republic, ICSID Case No. ARB/13/22) which is the first case ever registered against France
before ICSID.

According to (limited) information made publicly available on the ICSID website
(see Case Details, available at https://icsid.worldbank.org/en/Pages/cases/casedetail.
aspx?CaseNo=ARB/13/22), the case relates to ship hull design and is based on the
Turkey—France BIT of 2006. ICSID Convention Arbitration Rules apply and French is the
language of the arbitration. The Claimant, Mr. Erbil Serter, is of Turkish nationality and the
Respondent is the French Republic. The case was registered on 10" September 2013, the
arbitrator appointed by the Claimant accepted his appointment on 3™ February 2014, and
the arbitrator appointed by the Respondent accepted his appointment on 14" February 2014.
This case is currently still pending.
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Introduction

Germany — Arbitration-friendly civil law jurisdiction

The use of arbitration as a dispute-resolution mechanism in Germany has a long-standing
tradition. In most areas of business and commerce, institutional and ad hoc arbitration is
commonly and successfully used.

German arbitration law is part of the German code of civil procedure (Zivilprozessordnung
(“ZP0”)) and is contained in Sections 1025 to 1066 thereof.

The ZPO is based on the UNCITRAL Model Law on International Commercial Arbitration
of 1985 (“ML”). Therefore, users will find it particularly easy and predictable to apply.

Under the principle of territoriality, the ZPO is applicable to all arbitrations with a place
of arbitration in Germany (Section 1025(1)). Further, the ZPO applies to all arbitrations,
whether ad hoc or institutional. German lawmakers opted for a unified system: the ZPO
provides a single set of rules for national and international arbitration. Lastly, unlike the
ML (Article 1(1)), the ZPO is not restricted to “commercial” arbitration.

Currently, a working group of the Federal Ministry of Justice is analysing if the ZPO needs
to be revised.

Germany is a signatory state of the United Nations Convention on Recognition and
Enforcement of Foreign Arbitral Awards of 1958 (New York Convention or “NYC”).
Germany has not declared a commercial or reciprocity reservation (Article 1(3) NYC).
Pursuant to Section 1061(1), recognition and enforcement of foreign arbitral awards is
governed by the NYC. Germany has also ratified, inter alia, the European Convention on
International Commercial Arbitration of 1961 (“European Convention”).

German lawmakers decided to grant the functional competence for arbitration-related
matters to the regional higher courts (Oberlandesgericht (“OLG”) (Section 1062)) (e.g.
appointment and challenge of arbitrators; setting aside and enforcement of (foreign) awards
and orders for interim measures; declaring arbitration proceedings admissible). This ensures
usually consistent, quick and arbitration-friendly decisions. An appeal against orders of
the OLG is limited to complaints on a point of law (Rechtsbeschwerde) with the German
Federal Court of Justice (Bundesgerichtshof (“BGH”)) (Sections 1065(1), 1062(1) Nos. 2
and 4).

The most well-known arbitration institution in Germany is the German Institution of
Arbitration (Deutsche Institution fiir Schiedsgerichtsbarkeit (“DIS”)). The DIS administers
national and international arbitration proceedings under the DIS arbitration rules of 1998
(“DIS Rules). The DIS Rules and model arbitration clause are available in the six official
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languages of the United Nations, as well as in German and Turkish. The DIS Rules are
currently being revised. Unlike other international arbitration institutions, the DIS has
already introduced “Supplementary Rules for Expedited Proceedings” (DIS-Ergdnzende
Regeln fiir beschleunigte Verfahren) in 2008.

A number of industry-focused arbitration institutions exist in Germany (e.g. German
Maritime Arbitration Association (GMAA), Waren-Verein der Hamburger Borse, arbitration
institutions with stock and commodity exchanges). The Chinese European Arbitration
Centre (CEAC) administers international Asia-related arbitration proceedings.

Arbitration agreement

Does the principle of competence-competence apply?

According to the Kompetenz-Kompetenz principle, an arbitral tribunal can decide on its
own jurisdiction (Section 1040(1) sentence 1). An arbitral tribunal’s decision assuming
jurisdiction is not binding or final for a court. Any agreement by parties to confer the final
and binding decision to an arbitral tribunal is not valid, but in principle, will not invalidate
the arbitration agreement as a whole.

Jurisdiction and preliminary rulings of arbitral tribunals

If a party raises objections regarding the jurisdiction of the arbitral tribunal
(Section 1040(2)), the arbitral tribunal can assume jurisdiction by way of a preliminary
ruling (Section 1040(3)). A preliminary ruling is not an award for the purposes of setting
aside proceedings (Section 1059). The ZPO provides a special procedure to have the
ruling overturned (Section 1040(3)). The opposing party must file an application with the
court within one month after its receipt. Otherwise, the opposing party is precluded from
invoking the invalidity of an arbitration agreement in any post-award proceedings. An
arbitral tribunal can render an award, although the proceedings under Section 1040(3) are
still pending. Reversing its own case law, the BGH recently held that the issuance of an
award does not render the application (Section 1040(3)) inadmissible. Further, the three-
month deadline for the award debtor to file a setting-aside application against the award
will only start to run after the service of the court’s decision (Section 1040(3)) denying
the jurisdiction of the arbitral tribunal (by way of analogy of Section 1059(3) sentence 2)
(BGH, 9.8.2016, NJW 2017, 488).

Does the principle of separability apply?

The arbitration agreement is an agreement independent of the existence, validity or
termination of the main contract (Section 1040(1) sentence 2).

What are the substantive mandatory requirements of an arbitration agreement?

According to Section 1029(1), an arbitration agreement is an agreement by the parties to
submit to arbitration all or certain disputes which have arisen or which may arise between
them in respect of a defined legal relationship, whether contractual or not.

The first requirement of a “defined legal relationship” only precludes the validity of
arbitration agreements providing that all future disputes between the parties, without any
reference to a specific relationship (e.g. a specific contract or framework agreement) will be
resolved by arbitration.

The fulfilment of the second requirement often raises problems: the parties’ agreement
to submit all or certain disputes to arbitration. It is essential that it can be clearly and
unambiguously derived from the arbitration agreement that the parties’ intention was to
exclude the state courts as a dispute resolution forum and to have any disputes resolved
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by arbitration. If this requirement is fulfilled, courts enforce arbitration agreements even
if the arbitration institution is not unambiguously designated (e.g. KG Berlin, 3.9.2012,
SchiedsVZ 2012, 337). Likewise, the parties should clearly use the term arbitration and
avoid terms such as conciliation, mediation, expert determination, or any other form of
alternative dispute resolution. The parties can still agree on multi-tier arbitration agreements.

What are the non-mandatory requirements?

It is highly recommended for parties to agree on non-mandatory issues in the arbitration
agreement:

» set of arbitration (institutional or ad hoc) rules (e.g. of the DIS, ICC, VIAC, SIAC);

* place of arbitration (e.g. Diisseldorf, Germany);

* number of arbitrators and/or procedure for the constitution of the arbitral tribunal; and
» language of the arbitration.

If the parties wish to apply institutional arbitration rules, it is highly advisable to use the
model arbitration clauses of the various arbitration institutions. The latter publish their
model clauses on their official websites in various languages.

Emergency arbitrator and fast track rules — opt in or opt out?

Parties need to carefully check whether emergency arbitrator or fast-track rules apply
automatically by agreeing on a set of institutional rules (“opt-out system” (e.g. Article 29(6)
b) ICC Rules)) or whether they have to explicitly agree to the application of these rules in
the arbitration agreement (“opt-in system”, e.g. Article 45(1) VIAC Rules).

The parties should also agree on the rules of law governing the dispute in their choice-of-
law clause (Section 1051).

(International) mandatory rules and arbitration agreements

Counsel and in-house lawyers need to be particularly considerate of (internationally)
mandatory rules when drafting an arbitration agreement and a choice-of-law clause in an
agency agreement. The rights of an agent to claim indemnity or compensation — after the
principal’s termination of an agency agreement — is enshrined in the national laws of the
member states of the EU based on Articles 17-19 of Council Directive 86/653/EEC. Articles
17-19 are qualified as internationally mandatory rules, if an agent operates its principal
activity and has its seat in the EU (ECJ, Ingmar, C-381/98, EuZW 2001, 50). An arbitration
agreement providing for a place of arbitration outside of the EU in tandem with a choice-of-
law clause for the governing law of a non-EU country was refused enforcement by a court
in Germany (OLG Miinchen, 17.5.2006, WM 2006, 1556). The court held that this tandem
would pose a “reasonable threat” that an arbitral tribunal (e.g. seated in California) would
not apply an agent’s mandatory claim for compensation.

In 2016, the BGH overturned the highly disputed decision of the OLG Miinchen in causa
Pechstein (OLG Miinchen, 15.1.2015, SchiedsVZ 2015, 40). The BGH held that the
arbitration agreement between the ice speed skater Claudia Pechstein and the ISU was
valid (BGH, 7.6.2016, SchiedsVZ 2016, 268). It ruled, in particular, that it would not
violate (i) the German antitrust law prohibition on abuse of a market dominant position
(Section 19(1) GWB (German competition law)), (ii) the fundamental right to free exercise
of profession (Article 12(1)GG (German constitution)), or (iii) the right to fair proceedings
under Article 6 of the European Convention of Human Rights. Claudia Pechstein has filed
a constitutional appeal (Verfassungsbeschwerde) against the decision of the BGH with the
German Constitutional Court (Bundesverfassungsgericht).
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Form requirements of an arbitration agreement

Section 1031 requires an arbitration agreement to fulfil the “writing” requirement. Only
arbitration agreements between businessmen (Section 14 of the German civil code
(Biirgerliches Gesetzbuch (“BGB”)) not involving consumers, will be addressed herein.

An orally concluded arbitration agreement does not suffice. The writing requirement is
fulfilled if the agreement is signed by the parties or if it is contained in an exchange of
letters, telefaxes or other means of telecommunication (e.g. emails), which provide a record
of the agreement. The list of means of communication in Section 1031(1) is not exhaustive.

Unlike the ML, Section 1031(2) also provides a more lenient writing requirement. An
arbitration agreement is deemed to be in writing if it is contained in a document transmitted
from one party to the other party. Unless the receiving party raises objections without
undue delay, the contents of the document, and thus the arbitration agreement, become
part of the contract in accordance with common usage. Thus, an exchange of means of
telecommunications containing the arbitration agreement is not required. Section 1031(2)
is of high practical importance in business transactions. Often contracts are concluded
orally and one party confirms the content of the agreement by a commercial letter of
confirmation (kaufmdnnisches Bestitigungsschreiben). If such a letter reflects the result of
the negotiations without significant deviations, the recipient will be deemed to be bound by
the contract, unless the recipient objects without undue delay.

A contract, complying with the form requirements of subsections 1 or 2 of Section 1031
(signature, exchange of means of communications, failure to raise objections), can also
contain a reference to a separate document containing an arbitration agreement. Often
arbitration agreements are included in separate standard terms and conditions (“STC”). As
long as the reference is such as to make the arbitration agreement part of the contract, the
form requirements are fulfilled (Section 1031(3)).

Two questions need to be assessed:

*  First: Under German law, an arbitration agreement will be validly incorporated into
the contract, if the reference is unambiguous and the recipient had the opportunity to
review the arbitration agreement (actual review is not required). In recent decisions,
courts confirmed that the threshold for a valid incorporation is low. It is sufficient to
send the STC containing the arbitration agreement to the other party. It is not necessary
to send the institutional rules (referred to in the arbitration agreement) to the other party
as long as they are publicly available (e.g. on the website of the arbitration institution)
(KG Berlin, 13.06.2016, 20 SchH 1/16).

*  Second: If German law governs this question, the validity of the STC, and thus of
the arbitration agreement itself, is subject to the specific validity requirements set out
in Sections 305(1), 307(1), (2) BGB (also applicable between businessmen (310(1)
BGB)). An arbitration agreement which fulfils the requirements of a just constitution
of an arbitral tribunal and a fair treatment of the parties will be usually considered valid.

Full review of the arbitration agreement and special procedure for admissibility of arbitration
proceedings

In case a party initiates court proceedings in violation of an arbitration agreement, the
opposing party must invoke the existence of the arbitration agreement prior to the beginning
of the oral hearing (Section 1032(1)) (Schiedseinrede). Otherwise, it will be deemed that the
opposing party has waived its right to arbitrate. The party initiating the court proceedings
bears the burden of proof for the invalidity of the arbitration agreement.
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Further, the ZPO stipulates a special procedure not mirrored in the ML: a party can file an
application with the OLG to determine, in particular, whether the arbitration agreement
is valid (Sections 1032(2), 1062(1) No. 2). This application is admissible prior to the
constitution of an arbitral tribunal.

Both procedures (Sections 1032(1) and (2)) apply also if the place of arbitration is outside of
Germany (Section 1025(2)). In principle, the courts will make a full review of the validity of
the arbitration agreement at this pre-arbitration stage. In many other jurisdictions, the courts
assess the validity of the arbitration agreement only on a prima facie basis at such a stage,
and make a full review only in post-award proceedings. The German approach ensures that
parties do not spend time and costs on arbitration proceedings, resulting in an arbitral award
which will be set aside or refused enforcement due to an invalid arbitration agreement.

What disputes are arbitrable?

Any claim involving an economic interest is arbitrable. Thus, any monetary claims, also
involving questions of antitrust law, the use of intellectual property rights (“IPR”), etc.
are arbitrable. The term “economic interest” is broadly interpreted. Further, even claims
not involving an economic interest are arbitrable, if the parties are entitled to conclude a
settlement on the issue in dispute (Section 1030(1)).

Disputes on the existence of a lease of residential accommodation within Germany are
not arbitrable (Section 1030(2)). Due to the rising importance of disputes arising out of
(patent) licence agreements, it has been recently heavily discussed in the German arbitration
community whether the validity of patents is arbitrable (at least with inter partes effect
between the parties of the arbitration).

What rules exist for joinder/consolidation of third parties?

The ZPO does not provide any rules for joinder and consolidation of third parties. The
parties can agree on institutional rules providing for these cases (e.g. Article 7 ICC Rules).
If German law applies to this question, a third party might be bound to an arbitration
agreement, if rights and obligations arising out of a main contract containing it, have been
validly assigned.

Arbitration procedure

How are arbitration proceedings commenced in your jurisdiction?

Pursuant to Section 1044, arbitration proceedings commence on the date on which a request
for a dispute is received by the respondent. Many institutional rules, if agreed upon by the
parties, deem proceedings to be commenced on the date on which the institution receives
the request for arbitration (e.g. Article 4(2) ICC Rules).

The request under Section 1044 has only to state the names, the subject-matter of the dispute
and contain a reference to the arbitration agreement. Ifthe parties agree on a set of institution
rules, the requirements of a request for arbitration (Article 4(3) ICC Rules) or a statement
of claim (Section 6.2 DIS Rules) are much more elaborate than under Section 1044. A
claimant has, e.g., to also state the relief sought, nominate an arbitrator and set out the facts
giving rise to the claims.

If German substantive law applies to this question, the statute of limitations period is
suspended on the date the arbitration proceedings begin (Section 204(1) No. 11 BGB).

Can hearings take place outside of the place of arbitration?

Yes, according to Section 1043(2), unless the parties agree otherwise.
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What are the rules on evidence?

Except for mandatory provisions of the ZPO (in particular, the right to be heard, equal
treatment of the parties and representation by counsel (Sections 1042(1) and (2))), the
parties are free to determine the procedure themselves or by reference to institutional
rules (Section 1043(3)). Failing an agreement of the parties, the arbitral tribunal has wide
discretion to conduct the arbitration as it considers appropriate (Section 1043(4)).

The applicable rules on evidence will depend, inter alia, on the legal background of the
arbitrators and parties, the nature of the dispute and the parties’ expectations. Arbitral
tribunals and parties can therefore tailor-make the procedure. It is good practice, mostly at
the beginning of the proceedings, that an arbitral tribunal will issue special procedural rules
and a procedural order no.1 after having heard the parties.

Arbitral tribunals lack coercive powers. They cannot compel witnesses or experts to
appear. They cannot administer oaths. Further, they cannot order a third party to produce
documents. A party, with the approval of the arbitral tribunal, or the arbitral tribunal itself,
can request a court to assist in the taking of evidence or to perform other judicial acts
(Section 1050).

Taking of evidence in national arbitrations

The continental civil law tradition of Germany and a limited inquisitorial approach will
prevail. Written witness statements are the exception. During an evidentiary hearing,
an arbitral tribunal will examine witnesses first. Counsel to parties will typically ask
additional, in particular, follow-up questions to the witness to test the witness’ credibility
and the probative value of the statement. An arbitral tribunal may give directions, such as
which facts it considers (ir)relevant, and give a preliminary assessment on the merits of the
case, unless the parties agree otherwise. Document production between the parties is the
exception.

The ZPO provides a framework for arbitral tribunal-appointed experts (Section 1049),
subject to the parties’ agreement. The arbitral tribunal may appoint one or several experts
and order a party to give the expert any relevant information or to produce, or grant access,
to any relevant documents (Section 1049(1)). Experts have a continuing obligation to be
impartial and independent (Sections 1049(3), 1036). Otherwise, a party can challenge
the expert. This challenge procedure is a special feature of the ZPO, not provided for in
the ML. The deadline is two weeks after becoming aware of the expert’s appointment or
after becoming aware of the circumstances giving rise to the challenge (Sections 1049(3),
1037(2)). The arbitral tribunal will decide on the expert’s challenge. A party failing to
challenge the expert may be precluded from invoking the expert’s lack of impartiality or
independence in post-award proceedings (Section 1059(2) No. 1(d), Article V(1)(d) NYC).
Parties can appoint their own experts.

Taking of evidence in international arbitrations

Written witness statements are commonly used. In particular, if a common-law party is
involved, the examination of witnesses will follow the common law tradition (direct, cross-
and re-examination). Sometimes also a hybrid system between common and civil traditions
will be adopted.

As regards document production, arbitral tribunals use the IBA Rules on the Taking
of Evidence (of May 2010) (Article 3) (“IBA Rules”) as guidelines. Usually they will
clarify in the special procedural rules that they are not bound by them and use Redfern
schedules. Subject to the circumstances of the case, German arbitration practitioners apply
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the requirements of document production under Article 3 IBA Rules rather strictly (the law
applicable to the merits, the burden of proof, and the involvement of a party from a common
law jurisdiction often plays a role). This strict approach minimises costs and increases the
efficiency and speed of arbitration proceedings.

It is common practice that the parties appoint experts. The IBA Rules (Articles 5 and 6) are
often used as guidelines. German arbitration practitioners in international arbitrations also
use witness conferencing with experts and witnesses.

What rules are applicable regarding privilege and disclosure?

In civil court proceedings, in principle, discovery or disclosure of documents by an
opposing party does not exist. The threshold under the exceptions (e.g. Sections 422, 423,
142) is very high. Accordingly, rules regarding privilege do not exist either in the ZPO. In
international arbitrations in Germany, various approaches to determine the applicable law to
the question of privilege, and different concepts of privilege in numerous jurisdictions, often
arise under the IBA Rules (Article 9(2)(b)). Therefore, German arbitration practitioners are
experienced in finding appropriate solutions, ensuring a level playing field between parties
from different jurisdictions.

Are arbitration proceedings in your jurisdiction confidential? Can the evidence and pleadings
be kept confidential?

The ZPO is silent on whether arbitration proceedings are confidential.

The BGH held that an arbitrator has a confidentiality obligation under his/her arbitrator’s
contract with the parties (BGH, 5.5.1986, NJW 1986, 3077, 3078), unless the contrary is
clearly indicated.

As regards the confidentiality obligations of parties, the legal situation is not clear: If the
parties have not explicitly agreed in their contract or in their arbitration agreement on the
confidentiality of the arbitration proceedings, it is subject to scholarly debate whether an
implied obligation can be derived from either of the contracts.

Therefore, in practice, the parties and the arbitral tribunal often conclude a confidentiality
agreement at the outset of the arbitration proceedings (e.g. in the terms of reference of ICC
proceedings). The wording of such confidentiality agreement should be broad, so it also
encompasses e.g. the parties’ pleadings, expert reports and witness statements. Unlike the
ICC Rules, Section 43.1 DIS Rules obliges parties, counsel and arbitrators to keep the
arbitration confidential.

Experts, witnesses, court reporters etc. are not bound by such confidentiality agreement.
Therefore, separate agreements should be concluded with them.

Arbitrators

Appointment of arbitrators

Unless the parties agree otherwise, the number of arbitrators shall be three (Section 1034(1)).

Party autonomy also prevails as regards the procedure of the appointment of the arbitral
tribunal (Section 1035(1)). Failing an agreement by the parties, the default rules of the ZPO
provide a standard procedure: In case of a three-member tribunal, each party appoints its
own arbitrator and the two party-appointed arbitrators shall appoint the chairman. Should a
party fail to appoint its own arbitrator and subsequently fail to do so within one month of a
request by the other party, the other party may request the court to make the appointment. In
case the party-appointed arbitrators fail to agree on the chairman within one month of their
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appointment, or in case the parties fail to agree on a sole arbitrator, the court will make the
appointment upon request of a party (Section 1035(3)).

The ZPO stipulates a special procedure, not mirrored in the ML, which safeguards, also
between businessmen?, an equal treatment of the parties in the constitution of the arbitral
tribunal (Section 1034(2)). This procedure allows a court, upon application of one party, to
appoint a substitute arbitrator if the arbitration agreement grants preponderant rights to one
party (e.g. only one party has the right to nominate the sole arbitrator or the chairman). The
disadvantaged party must make the application within two weeks after becoming aware of
the constitution of the arbitral tribunal.

Deviating from the ML (Article 11(1)), the ZPO does not prohibit persons from acting as an
arbitrator due to their nationality, unless the parties agree otherwise (e.g. Article 13(5) ICC
Rules). Depending on the matter in dispute, engineers, accountants, etc. are nominated as
arbitrators, in particular, in national arbitrations. The DIS Rules require that a sole arbitrator or
the chairman shall be a lawyer, unless otherwise agreed by the parties (Section 2(2) DIS Rules).

How can arbitrators be challenged in your jurisdiction?

Arbitrators must be impartial and independent (Section 1036). Their duty to disclose
circumstances that give rise to justifiable doubts as to their impartiality or independence is
ongoing from the time of their appointment (Section 1036(1) sentence 2). Otherwise, they
can be challenged (Section 1036(2)).

As regards challenges, a two-tier system applies: First, a party has to file a challenge (a
“written statement of the reasons of the challenge”) with the arbitral tribunal. The deadline
is two weeks after the constitution of the arbitral tribunal or after the challenging party
becomes aware of the circumstances enumerated in Section 1036(2) (1037(2) sentence 1).
In practice, the challenged arbitrator — even if not obligated to do so by law — often refrains
from participating in the tribunal’s decision on the challenge.

Second, if the challenge is dismissed, the challenging party may apply to the OLG (within
one month) to decide on the challenge (Sections 1037(3) sentence 1, 1062(1) No. 1).
Otherwise the challenging party is precluded from invoking in post-award proceedings that
the arbitral tribunal was not properly constituted (Section 1059(2) No. 1(d) or Article V(1)
(d) NYC) (unless public policy applies). The OLG is not bound by the decision of the
arbitral tribunal or a third party (e.g. ICC Court (Article 14 ICC Rules)). The parties cannot
validly waive recourse to the courts under Section 1037(3). A complaint on a point of law
against a decision of the courts with the BGH is not admissible (Section 1065(1)).

The IBA Guidelines on Conflicts of Interest in International Arbitration of 2014 (“IBA
Guidelines”) are widely known and used by arbitrators in Germany. Courts tend to consider
the principles (red, orange and green lists) laid down in the IBA Guidelines, even if not
explicitly referring to them.

How is an arbitrator’s mandate terminated?

It is terminated, in particular:

+ ifan award is issued (the arbitral tribunal becomes functus officio);

» if an arbitrator withdraws from his/her office;

* by acourt’s decision in a challenge procedure to remove the arbitrator (Section 1037);

* by acourt’s decision to remove the arbitrator, if an arbitrator becomes de jure (e.g. legal
incapacity) or de facto unable to perform his functions (Section 1038(1) sentence 2); or

» if the parties agree to terminate the arbitrator’s mandate.
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Immunity of arbitrators

Arbitrators are generally immune from liability for damages in their capacity as a decision-
maker. They cannot be held liable if they render a decision that is legally incorrect, except
for cases of intentional misconduct (Section 44.1 DIS Rules) or criminal offences. They
enjoy more or less the same privilege as German state judges (by way of analogy of
Section 839(2) BGB).

However, arbitrators are generally liable for breaches of their contract with the parties, in
particular, in cases, where they:

»  resign without good cause;

» fail to disclose circumstances which may lead to a challenge for lack of impartiality or
independence; or

* unduly delay or even refuse to continue with the arbitration proceedings.

In their contract with the arbitrators or by reference to institutional rules, the parties can agree
to restrict (e.g. Section 44.2 DIS Rules) or exclude the arbitrator’s liability (e.g. Article 40 ICC
Rules). The validity of the restriction or exclusion is subject to the applicable law.

Interim relief

Can the parties apply with both courts and tribunals for interim relief?

Under the ZPO, the parties to an arbitration agreement are free to choose whether to seek
interim relief with a court or an arbitral tribunal (Sections 1033, 1041). The parties can opt
out of seeking interim relief with arbitral tribunals (Section 1041(1)). Whether the parties
can also validly waive recourse to the courts is disputed among scholars and courts.

Before or during arbitration proceedings, a party can request a court to order interim relief
(Section 1033), even if the place of arbitration is outside of Germany (Section 1025(2)) and
if the court assumes international jurisdiction. In practice, German courts can order interim
relief, subject to the circumstances and the fulfilment of certain requirements, ex parte and
within 24 hours.

What types of interim relief are available to parties?

Courts may, for example, grant: (i) a pre-award attachment (Arrest) to secure a monetary
claim; (ii) a preliminary injunction (einstweilige Verfiigung) to secure any other claim; or
(ii1) a procedure to preserve evidence (selbststindiges Beweisverfahren).

Arbitral tribunals have a wider discretion than courts as regards the types of interim reliefs
they can order. Contrary to a court, arbitral tribunals can only order interim measures
against the parties to the arbitration agreement. Lacking coercive powers, arbitral tribunals
cannot enforce interim measures if a party does not voluntarily comply with them. Upon
request of a party, a court can enforce them (Section 1041(2)).

If the opposing party can prove that the interim measure — ordered by the court or an arbitral
tribunal — was unjustified from the outset, the applicant is liable for damages (Sections 945,
1041(4)) resulting from the enforcement of such a measure.

Arbitration award

Are there any formal requirements for an arbitration award?

An award must:

*  be in writing;
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»  be signed by the sole arbitrator or, in case of a three-member tribunal, by its majority;

» state the reasons upon which the arbitral tribunal has based its decision (unless the
parties agree otherwise); and

+ state the date of the award and the place of the arbitration (Section 1054).

A copy of the award signed by the arbitrators must be delivered to each party. A specific
form of delivery is not required (Section 1054(4)).

Is a time frame stipulated for the arbitration award?

Unless agreed otherwise by the parties, the ZPO does not specify a time frame for rendering
the award.

Can an arbitral tribunal order costs for the parties? If yes, under what criteria?

An arbitral tribunal has the power to allocate the costs of the arbitration at its discretion, unless
the parties agree otherwise (Section 1057). By exercising such discretion, the arbitral tribunal
must take into account all circumstances of the case, particularly its outcome. In practice,
German arbitration practitioners usually follow the “costs follow the event” rule. Depending
on the circumstances of the case, arbitral tribunals may also take into account e.g. “guerrilla
tactics”, or the outcome of jurisdictional objections or voluminous requests to produce.

Can interest be included in the award and/or costs?

An arbitral tribunal can grant interest in the award if a party has filed a respective claim.
Otherwise, granting interest would qualify as an ultra petita ruling and constitute a ground
for setting aside or refusing the enforcement of an award (Section 1059(2) No. 1(c) and
Article V(1)(c) NYC).

Challenge of the arbitration award

On what grounds can an award be challenged?

According to Section 1059(2) (mirroring Article 34(2) ML), an award may be set aside only
if:

1. the applicant shows sufficient cause that:

(a) a party to the arbitration agreement was under some incapacity or the arbitration
agreement is not valid; or

(b) the opposing party was not given proper notice of the appointment of the arbitrator
or of the arbitration proceedings or was otherwise unable to present its case; or

(c) the arbitral tribunal has exceeded its authority; or

(d) the composition of the arbitral tribunal or the arbitration proceedings was not in
accordance with the ZPO or with an admissible agreement of the parties and this
presumably affected the award; or

2. the court finds that:
(a) the subject-matter lacks objective arbitrability under German law; or
(b) recognition and enforcement of the award would violate public policy.

Section 1059(2) provides an exhaustive list of grounds on the basis of which an award
can be set aside. The grounds in No. 1 have to be pleaded by the applicant (“[...] shows
sufficient cause [...]”). The grounds in No. 2 are considered by the court ex officio (“[...]
the court finds [...]”). A review of the merits by a court is not admissible (prohibition of
the révision au fond).
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The wording of Section 1059(2), “may be set aside”, has to be read as “shall be set aside”. A
court does not have any discretionary powers: it has to set aside an award if a ground exists.
An oral hearing is mandatory (Section 1063(1), first alternative).

Deviating from the ML (Article 34(4)), Section 1059(4) provides that a court will set aside the
award and remit the case, in appropriate cases, to the arbitral tribunal. Further, Section 1059(5)
stipulates that the arbitration agreement becomes operative again once the award has been set
aside (except if the arbitration agreement is invalid).

Before arbitration proceedings are initiated, parties cannot validly waive setting-aside
proceedings. After the award is issued or once a party becomes aware of a circumstance
giving rise to invoke a ground listed in Section 1059(2) No. 1, a waiver to invoke this ground
is valid. The grounds of No. 2 of Section 1059(2) (lack of objective arbitrability and violation
of public policy) cannot be validly waived.

Is it possible to modify the arbitration award?

An application for the correction, interpretation or an additional award with the arbitral
tribunal is admissible within one month after receipt of the award, unless agreed otherwise by
the parties (Section 1058(1), (2)).

What are some recent examples regarding successful and unsuccessful attempted challenges
of arbitral awards in your courts?

A recent order of the OLG Miinchen illustrates the general approach of courts to apply
the grounds under Section 1059 in setting aside proceedings restrictively (OLG Miinchen,
9.11.2015, SchiedsVZ 2015, 303). The arbitral tribunal had incorrectly applied the applicable
law. The OLG confirmed the prohibition of the révision au fond in post-award proceedings.
It held that an award would only violate ordre public (Section 1059(2) No. 2(b)) if the
violated provision is not only mandatory, but forms the basis of a functioning public or
economic life. Further, the OLG held that the threshold of the violation of a party’s right to
be heard is high (Section 1059(2) No. 1(b), (d), No. 2(b)): if an arbitral tribunal has given a
legal assessment of the merits of the claim, it can deviate from this assessment in the award.
The right to be heard is only violated if the arbitral tribunal failed: (i) to inform the parties of
the change of legal assessment; and (ii) to grant them the right to comment. The OLG also
confirmed that arbitral tribunals do not have to address in the award every legal and factual
argument submitted by the parties in a complete and exhaustive manner. Only if the reasons
of the award are, in particular, self-contradictory, can an award be set aside for violation of
Section 1054(2) (Section 1059(2) No. 1(d)).

Enforcement of the arbitration award

The application in enforcement proceedings is admissible if:
* itis in writing or put on record at the court registry (Section 1063(4)); and

+ if the award or a certified copy is annexed to the application (Section 1064(1)). The
stricter admissibility requirements under Article IV NYC (e.g. original or duly certified
copy of the arbitration agreement; translation of the award into official language of
enforcement state) do not apply (Article VII(1) NYC). In practice, the applicant submits
a translation of the award, or at least of its operative part.

A foreign award can be refused enforcement based on the reasons of Article VNYC.
Can an arbitration award be enforced if it has been set aside at the seat of arbitration?

An OLG has to refuse enforcement of an award which has been validly set aside (Article V(1)

GLI - International Arbitration 2017, Third Edition 173 www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Herbert Smith Freehills Germany LLP Germany

(e) NYC). If the European Convention applies, the application of Article V(1)(e) NYC is
limited. Pursuant to Article IX(2) European Convention, a court can refuse enforcement only
if the award has been set aside for reasons stated in Article IX(1)(a)-(d) European Convention
(being identical to the reasons set out in Article V(1)(a)-(d) NYC). Ifan award has been set aside,
e.g. for violation of public policy or lack of arbitrability at the place of arbitration, Article V(1)
(e) NYC cannot be applied by the courts in Germany under the European Convention.

What are the trends of enforcement in your jurisdiction?
The vast majority of foreign awards are enforced in Germany.

Counsel and award debtors have to be aware of the “preclusion” case law in Germany: is
an award debtor precluded from invoking grounds under Article V NYC in enforcement
proceedings in Germany if he fails to invoke the same grounds in setting aside proceedings
within the statutory time limits of the lex loci arbitri? The BGH had to decide on this question
of preclusion only for the invalidity of arbitration agreements (Article V(1)(a) NYC). It held
that an award debtor is not precluded from invoking the invalidity of an arbitration agreement
in enforcement proceedings, even if he had not initiated setting-aside proceedings invoking
the same ground (BGH, 16.12.2010, NJW 2011, 1290). As regards any grounds other than
the invalidity of the arbitration agreement (e.g. violation of right to be heard, ultra petita
decision, flawed constitution of arbitral tribunal (Article V(1)(b), (c), (d) NYC)), this question
of preclusion has not yet been decided by the BGH. Although criticised by scholars and
courts, the majority view of the OLGs? seems to be in favour of preclusion.

Investment arbitration

Germany is currently a party to more than 130 effective BITs, the ICSID Convention and
the ECT.

Public debate in Germany has been fuelled by the ICSID arbitration pending between,
inter alia, Vattenfall AB, a Swedish power company and Germany since 2012 (ICSID case
No. ARB/12/12). Vattenfall AB made investments in a number of nuclear power plants in
Germany. The ECT dispute arose from the 2011 amendment to Germany’s Atomic Energy
Law (“Amendment”). The Amendment stipulated that Germany’s nuclear power plants are
to be phased out by 2022. Vattenfall AB is claiming damages of more than four billion euros.
In October 2016, the arbitral tribunal held a hearing on jurisdiction, merits and quantum?®.
The latest publicly known development of the case is that the arbitral tribunal issued a
procedural order concerning production of documents and the procedural calendar.

Further, the BGH made a referral for a preliminary ruling to the ECJ to decide on the
compatibility of arbitration clauses in Intra-EU BITs with EU law, in particular Articles 344,
267 and 18 TFEU (BGH, 3.3.2016, SchiedsVZ 2016, 328 (Achmea B.V./Slovak Republic)).

* % %

Endnotes
1. Unless explicitly stated otherwise, any reference to sections are those of the ZPO.
2. Asdefined in Section 14 BGB.
3. OLGs: Regional higher courts.
4. Except for this hearing — which was made public via streaming on the ICSID website —

the proceedings have been largely non-transparent.
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Introduction

In Indonesia, domestic and international arbitration falls under the Arbitration Law (Law
No. 30 of 1999). The Arbitration Law is not based on the UNCITRAL Model Law. Under
the Arbitration Law, any award handed down outside the territory of Indonesia (e.g. in
Singapore or London) is classified as an international arbitration award. An international
arbitral award also includes any award issued by an arbitration institution or ad hoc
arbitration, which, under Indonesian law, is deemed as an international arbitration award.
Any award other than the above is classified as a domestic arbitration award. Most parts
of the Arbitration Law concern domestic arbitration. However, the Arbitration Law does
provide the procedure and requirements for enforcing an international arbitration award.

Indonesia ratified the New York Convention on 5 August 1981 under Presidential Decree
No. 34 of 1981, and the New York Convention has been in force in Indonesia since 5
January 1982. Indonesia acceded to the New York Convention on 7 October 1981. Other
than the New York Convention, Indonesia has not signed any other treaty on the recognition
and enforcement of arbitration awards.

The main arbitration centre is the Indonesian National Arbitration Board (Badan
Arbitrase Nasional Indonesia/BANI). There are also several special arbitration bodies,
which handle disputes in certain areas of law and industry to accommodate the need for
special arbitration, among others: the Indonesia Capital Market Arbitration Board (Badan
Arbitrase Pasar Modal Indonesia/BAPMI) for capital market disputes; the National
Syariah Arbitration Board (Badan Arbitrase Syariah NasionallBASYARNAS) for Islamic
banking matters; and the Indonesian Construction Arbitration and Alternative Dispute
Resolution Board Badan Arbitrase dan Alternatif Penyelesaian Sengketa Konstruksi
Indonesia/BADAPSKI) for construction cases. A few international arbitration bodies
have a presence in Indonesia, such as ICC (International Chamber of Commerce) and the
Chartered Institute of Arbitrators’ chapter.

On 8 September 2016, BANI Pembaharuan or Renewed BANI was launched, using a
similar name to the existing BANI. BANI Pembaharuan, which is located in Sovereign
Plaza, has its own code of ethics, rules, procedures, fee structures and list of arbitrators.
Further, BANI Pembaharuan claimed that the Minister of Law and Human Rights of the
Republic of Indonesia has approved its status as a legal entity and has its own articles of
association. Given this BANI duality, it is possible that there will be uncertainty when
commercial parties wish to enforce their existing agreements by referring disputes to BANI
arbitration. However, so far, we have never heard of a dispute being settled or tried by
BANI Pembaharuan.
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Only the Central Jakarta District Court (CIDC) handles the enforcement of international
arbitration awards. More details are provided below, in “Enforcement of arbitration
awards”.

Arbitration agreement

Under the Arbitration Law, an arbitration agreement must be drawn up in writing and
contain an arbitration clause, or a separate agreement may be entered into after a dispute
arises. The arbitration clause should state, among other things, the parties’ intention to
settle any dispute through arbitration, the arbitration rules, and the seat of arbitration.

An arbitration agreement entered into after a dispute arises must be signed by both parties
or drawn up in a notarial deed form. The Arbitration Law requires the arbitration agreement
to contain: the matter under dispute; the parties’ full names and addresses; the arbitrator’s
or panel of arbitrators’ full names and addresses; the seat of arbitration; the secretary’s
full name and address; the settlement period; the arbitrators’ acceptance; and the parties’
commitment to bear the arbitration fees. Without these requirements, an agreement is
deemed null and void.

Under the Arbitration Law, the option of arbitration is only available for disputes of a
commercial nature and those concerning rights held by the disputing parties under the
prevailing laws and regulations. Disputes that cannot be settled amicably under the laws
cannot be settled through arbitration.

Under the Arbitration Law, a third party who is not a party to the arbitration agreement
is allowed to participate in the arbitration proceedings if it has a relevant interest in the
proceedings, the disputing parties agree, and the arbitrator or panel of arbitrators approves.
The Arbitration Law recognises the principle of competence under which the district courts
do not have jurisdiction to try disputes between parties bound by an arbitration agreement.
The principle of separability also applies in Indonesia, under which an arbitration agreement
does not become null and void if the main contract expires or becomes void.

Arbitration procedure

Under the Arbitration Law, the arbitration proceedings commence when the claimant serves
a written notice of arbitration on the other party and files and registers a written petition
for arbitration. The notice of arbitration must provide at least the names and addresses of
the parties, a reference to the applicable arbitration clause or agreement, the agreement or
matter which is the subject of the dispute, the grounds for the claim and the amount claimed
(if any), the method of resolution desired, and the agreement entered into by the parties
concerning the number of arbitrators. The petition for arbitration must contain at least
the names and addresses of the parties, the facts supporting the petition for arbitration, the
issue(s) in dispute, and the amount of relief or other remedy sought.

If the disputing parties do not determine the seat of arbitration, the arbitrator or arbitral
tribunal will then determine it. In practice, the arbitration hearings can take place outside
of the seat of arbitration, provided that it is agreed by the disputing parties.

When a dispute is referred to arbitration, the parties must abide by the chosen arbitral rules
and procedures. Therefore, the rules on evidence under the arbitration procedures agreed to
by the disputing parties will apply. Arbitration evidentiary hearings follow the Indonesian
Civil Procedure Law, which recognises five kinds of evidence: written evidence; witnesses;
indication (conclusions by the arbitrator); confession; and oath.
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In principle, the Arbitration Law requires Indonesian language to be used in the arbitration
proceedings, unless otherwise agreed by the parties and approved by the arbitrator(s).
Arbitration Law allows written evidence to be translated if so required by the arbitrator.
For the examination of witnesses and experts, the disputing parties are required to provide
their witnesses’ written testimony or experts’ written statements. If necessary, a hearing can
be held to hear their testimony and statements.

The Arbitration Law is silent on the principles of privilege and disclosure. Therefore, they
depend on the rules and procedures of the arbitration institution agreed to by the disputing
parties and the law of the seat of arbitration. For example, in BANI, the disputing parties
must provide written evidence when submitting the petition for arbitration. The written
evidence is delivered to the opposing party along with the petition for arbitration by the
BANI Secretariat. If the disputing parties present witnesses and experts, they must then
provide their written testimony and statements to the opposing party.

The Arbitration Law requires information on the commencement of arbitration proceedings
in Indonesia to be kept confidential. Therefore, the pleading documents and evidence must
be kept confidential. The arbitration proceedings must be completed at the latest within
180 calendar days of the constitution of the tribunal, and can be extended by the parties’
agreement.

Arbitrators

The following are the requirements for an arbitrator:

(a) competent to perform legal acts;

(b) at least 35 years old,;

(¢) having no family relationship (by blood or marriage) to the third degree with the
disputing parties;

(d) having no financial or other interest in the arbitration award; and

(e) having at least 15 years’ experience and active mastery in the field.

The appointment of the arbitrator or panel of arbitrators depends on the agreement between
the disputing parties. If they fail to agree on the appointment or there is no provision on the
appointment of an arbitrator or panel of arbitrators in the arbitration clause or arbitration
agreement, they will be appointed by the chairman of the district court with jurisdiction
over the respondent’s legal domicile. Note that judges, prosecutors, clerks and other court
officials cannot be appointed as arbitrators.

The disputing parties can file a demand for recusal on the appointment of an arbitrator to the
chairman of the district court with jurisdiction over the respondent’s legal domicile. The
ground for filing a demand for recusal may be one of the following:

(a) sufficient cause and authentic evidence has been found to suspect that the arbitrator will
not perform his/her duties independently or will be biased in rendering the award; or

(b) it is proven that the arbitrator has a family, financial or employment relationship with
one of the disputing parties or its representative.

The mandate of the arbitrator or panel of arbitrators may be terminated on the following
grounds:

(a) an award has already been rendered with respect to the matter in dispute;

(b) the time limit agreed to under the arbitration agreement (if any) including any extension
has expired; or
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(c) the disputing parties agree to cancel the appointment of the arbitrator or panel of
arbitrators.

Under the Arbitration Law, arbitrators will not be held legally responsible for any action
taken during the proceedings to perform their functions unless it is proven they took it
in bad faith. If arbitrators fail to render an award within the time limit provided for no
valid reason, they may be ordered to pay compensation for costs and losses incurred by the
disputing parties because of the delay.

Minutes of hearings will be prepared and drawn up by the secretary for all arbitration
proceedings. However, the Arbitration Law is silent on the procedures relating to a secretary
to the arbitrator or tribunal. Therefore, it will be subject to the chosen rules and procedures.
For example, under BANI Rules and Procedures, tribunal secretaries are appointed for
administration purposes, such as submission of pleadings and evidence.

Interim relief

Under the Arbitration Law, the arbitrator or panel of arbitrators may issue a provisional
or other interlocutory award at the request of one of the disputing parties. This includes
attachment orders (penetapan sita jaminan/conservatoir beslag) for the respondent’s assets
or goods, an order to deposit the goods with a third party, or an order to sell perishable
goods (e.g. fruits and vegetables).

Under Indonesian law, an attachment order may be issued to prevent the respondent
transferring or disposing of its assets during the proceedings, while a provisional award is
essentially an order to the respondent to do or not do something. To enforce a provisional
or other interlocutory award, the claimant must comply with the enforcement procedure
explained below.

Indonesian law does not, in principle, recognise security for costs, although it may be
requested if allowed under the chosen arbitration rules and procedures. Further, if the
underlying agreement is governed and to be construed by a foreign law that allows security
for costs, the claimant may ask the arbitrator or panel of arbitrators to rule on this matter.
Under the Indonesian Civil Procedure Law, Indonesian courts may only enforce court
rulings ordering a party to pay a certain amount of money or to vacate premises. This also
applies to the enforcement of international arbitration awards in Indonesia.

Arbitration award

The Arbitration Law requires the following to be included in the arbitration award:

(a) a heading containing the words “Demi Keadilan Berdasarkan Ketuhanan Yang Maha
Esa” (For The Sake Of Justice Based On Belief In Almighty God);

(b) the full names and addresses of the disputing parties;
(c) a brief description of the matter in dispute;

(d) the respective positions of the parties;

(e) the full names and addresses of the arbitrators;

(f) the considerations and conclusions of the arbitrator or panel of arbitrators concerning
the dispute as a whole;

(g) the opinion of each arbitrator, if there is any difference of opinion among the members
of the panel of arbitrators;

(h) the order of the award,
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(1) the place and date of the award; and
(j) the signature(s) of the arbitrator or panel of arbitrators.

In principle, the above requirements apply to domestic arbitration awards. The Arbitration
Law is silent on the formal requirements for international arbitration awards. Therefore, the
contents of the international arbitration award are subject to the chosen arbitration rules and
procedures as well as the law of the seat of arbitration.

The Arbitration Law requires the examination of any dispute to be completed within 180
days of the appointment of the arbitrator of panel of arbitrators but, if required, this can be
extended by agreement among the disputing parties. The award must be rendered within 30
days of the closing of the examination of the dispute.

As indicated in “Interim relief” above, Indonesian law also does not recognise any security
for costs. Therefore, it depends on the governing law of the underlying agreement between
the disputing parties.

In principle, under the Indonesian Civil Code, the non-defaulting party may claim the
following compensation from the defaulting party due to a breach of contract:

(a) actual costs and losses suffered and any profit which would have been enjoyed had
there been no default (loss of expected profit); or

(b) losses which should have been predicted;
(c) losses directly caused by the default; and

(d) interest as permitted under Indonesian law (in general, 6% per annum).

Challenge of the arbitration award

Under the Arbitration Law, a domestic arbitration award that has been registered with the
court can be annulled. The request for annulment must be submitted in writing and to the
head of the relevant district court within 30 days of the submission and registration date of
the award with the Registrar’s office of the relevant district court. The following are the
only reasons for which a request for annulment may be accepted:

(a) After the award has been rendered, letters or documents submitted are admitted or
declared to be false/forged.

(b) After the award has been rendered, important decisive documents, previously concealed
by the opponent, are revealed.

(¢) The award was rendered based on a fraud committed by either of the disputing parties.

Based on a 2014 Constitutional Court ruling, an application for the annulment can be
submitted to the relevant court without any final court ruling evidencing the ground of the
request being required.

It is unclear under the Arbitration Law whether an Indonesian district court can annul
an international arbitration award. However, the CJDC and the Supreme Court usually
dismiss applications for the annulment of international arbitration awards on the ground
that Indonesian courts do not have jurisdiction under Article V (1) point (¢) of the New
York Convention (a competent authority to set aside or suspend the award is the authority
in which, or under the law of which, that award was made so that the recognition and
enforcement of the award can be refused). As explained above, Indonesia has ratified the
New York Convention.

The Arbitration Law is silent on modifications of arbitration awards. However, as explained,
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any modification of an award will depend on the arbitration rules and procedures agreed to
by the disputing parties. For example, under the BANI rules and procedures, the disputing
parties can review the draft award and ask the arbitrator or panel of arbitrators to revise it
before they issue the final and correct arbitration award.

Enforcement of the arbitration award

Under the Arbitration Law, the arbitrator or its proxy is required to register a domestic
arbitration award with the relevant district court (court with jurisdiction over the losing
party’s domicile) within 30 calendar days of the issuance of the award. The court’s registrar
will issue a registration deed. Following the registration, the winning party can enforce the
award against the other party according the Indonesian Civil Procedure Law as follows:

(a) file a petition to the relevant district court’s chairman asking them to formally summons
the respondent to comply with the award (aanmaning), and

(b) file an attachment petition to the relevant district court’s chairman to seize or attach the
respondent’s assets followed by their sale at public auction.

In Indonesia, international arbitration awards can be enforced according to the New York
Convention. The CJDC is the only court authorised to enforce international arbitration
awards. An international arbitration award can be enforced in Indonesia provided that:

(a) the award was rendered by arbitrator(s) in a country which is bound to the Republic
of Indonesia by a bilateral or multilateral treaty on the recognition and enforcement of
international arbitration awards;

(b) the award is within the scope of commercial law under Indonesian law;
(c) the award does not conflict with public order; and
(d) awrit of execution of the award has been obtained from the Chairman of the CJDC.

For an international arbitration award to be enforced in Indonesia, the arbitrator(s) or its
proxy must first register it with the CJDC. For registration, the following documents must
be submitted to the court:

(a) the original or an authentic copy of the award and its official Indonesian translation;

(b) the original or an authentic copy of the arbitration agreement or the underlying
agreement on which the award is based, as well as its official Indonesian translation;
and

(c) a statement from the diplomatic representative of Indonesia in the country where the
award was handed down, stating that the country is bound to Indonesia under a bilateral
or multilateral treaty on the recognition and execution of international arbitration
awards.

If the above requirements are satisfied, the Registrar of the CJDC will issue a deed on the
registration of the international arbitration award. Following registration, if the respondent
does not voluntarily comply with the international arbitration award, the procedure for
enforcing the international arbitration award in Indonesia is the following:

(a) file a petition for a writ of execution (exequatur);

(b) file a petition (aanmaning) to the CJDC asking the CJIDC to summons the respondent
to comply with the international arbitration award; and

(¢) file an attachment petition to the CJDC to seize or attach the respondent’s assets in
Indonesia followed by their sale at public auction.
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The above procedure is subject to the Indonesian Civil Procedural Law, and the Arbitration
Law imposes no specific time limit for enforcing an international arbitration award in
Indonesia. Therefore, the whole process often takes a long time, especially if the respondent’s
assets are not easy to identify or are located in various different places in Indonesia.

The Arbitration Law is silent on the enforcement of an international arbitration award which
has been set aside by a court in the seat of arbitration. Since Indonesia has ratified the New
York Convention, under Article V (1) of the convention, the chairman of the CIDC may
not issue a writ of execution if the international arbitration award has been set aside, and
therefore the award cannot be enforced in Indonesia. However, the claimant can file an
appeal in the Supreme Court.

In recent years, the number of international arbitration awards registered with the CJDC has
increased. However, since the Arbitration Law imposes no specific time limit for enforcing
international arbitration awards, many applications for a writ of execution (exequatur)
remain pending at the CJDC. In practice, it may take 9 (nine) to 12 (twelve) months (as of
the registration of the international arbitration award) for the Chairman of the CJDC to issue
the writ of execution.

Anexample ofahigh-profile case where the CIDC declared the international arbitration award
unenforceable was the case of Astro against PT Ayunda Prima Mitra and PT FirstMedia. In
this case, the Chairman of the CJDC declared the SIAC’s award unenforceable in Indonesia
for the following reasons:

(a) the Award ordered PT Ayunda Prima Mitra and PT First Media to cease all court
proceedings in Indonesia and prohibited them from submitting any further claims in
Indonesia;

(b) the Chairman of the CJDC considered that a ruling intervening in on-going court
proceedings in Indonesia violated Indonesia’s national sovereignty; and therefore

(c) the Chairman of the CJDC concluded that the SIAC Award violated public policy.

Note that the Indonesian legal system does not acknowledge the principle of binding
precedent and therefore, courts are not bound to follow previous judgments.

Investment arbitration

By 2016, Indonesia had signed bilateral investment treaties (BITS) with 52 states. Most
of the BITs have been in force as of their respective date (ranging from 1972 until 2009).
However, in 2015 and 2016, the BITs between Indonesia and several states, such as Italy,
Malaysia, The Netherlands, Turkey and Vietnam, were terminated unilaterally.

As amember of South East Asia Nations (ASEAN), Indonesia has signed several framework
and investment agreements with, among others, India, China, Japan, and the Republic of
Korea. Most of these agreements have been in force for a while (since from 2003 until
2010). Moreover, Indonesia has also signed the ASEAN Comprehensive Investment
Agreement (in force since 2012) and the OIC (Organisation of Islamic Conferences)
Investment Agreement (in force since 1980).

Indonesia also signed the International Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID Convention) on 16 February 1968,
followed by the issuance of Law No. 5 of 1968 on the Settlement of Investment Disputes
between States and Nationals of Other States on 29 June 1968. The ICSID Convention
entered into force for Indonesia on 28 October 1968. The Republic of Indonesia has not
signed the Energy Charter Treaty.
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In recent years, the major investment arbitration case involving Indonesia is Churchill
Mining PLC and Planet Mining Pty Ltd (Claimants) v. the Republic of Indonesia (ICSID
Cases Nos. ARB/12/14 and 12/40). In general, this dispute is related to the revocation of
mining business licences of PT Ridlatama Tambang Mineral, PT Ridlatama Trade Power,
PT Investama Resource, and PT Investama Nusa Persada by the Kutai Timur Regent. The
ICSID tribunal rejected Churchill Mining’s and Planet Mining’s claims against the Republic
of Indonesia because, under the International Law Principle and based on the examination
of evidence and experts, it can be concluded that the signatures and stamps of the documents
were similar to each other. Therefore, it has been proven that the disputed mining licences
were forged. Moreover, it has also been proven that the Claimants did not conduct proper
due diligence investigations before conducting foreign investment in Indonesia.

To our knowledge, to date no investment arbitration awards have been registered with the
CIDC. However, following the registration of the award, under the Arbitration Law, an
international arbitration award (e.g. an investment arbitration award) involving Indonesia
may be enforced in Indonesia under a writ of execution issued by the Chief Justice of the
Supreme Court.
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Introduction

“The realisation, in the words of Lord Simon of Glaisdale..., that litigation, while certainly
preferable to personal violence, is not in itself an intrinsically desirable activity, has
encouraged the search for other methods of dispute resolution each of which has attracted
it adherents and enthusiasts. One of the oldest and best established of these systems is that
of arbitration.”

Legislation and the UNCITRAL Model Law

There has been a good history of arbitration being supported in Ireland. The Arbitration Act,
1954 was passed “to make further and better provision in respect of arbitrations” and gave
effect to the Geneva Convention of 1927 on the execution of foreign arbitral awards. The
Arbitration Act 1980 gave effect to the New York Convention of 1958 on the recognition and
enforcement of foreign arbitral awards and certain provisions of the Washington Convention
of 1965 on the settlement of investment disputes. The Arbitration (International Commercial)
Act, 1998 adopted the UNCITRAL Model Law for international commercial arbitration.

However, the 1954, 1980 and 1998 Acts have been repealed and the legislation which governs
arbitration proceedings in Ireland now is the Arbitration Act 2010 (the “2010 Act”) which
applies to all arbitrations, both domestic and international. The law governing international
arbitration is based on the UNCITRAL Model Law and the 2010 Act adopts the UNCITRAL
Model Law, as amended on 7 July 2006.

The UNCITRAL Model Law is reproduced in its entirety as a schedule to the Act. Section
6 of the 2010 Act provides that, subject to the provisions of that Act, “the Model Law shall
have the force of law in the State”.

The 2010 Act (and, through it, the UNCITRAL Model Law) applies to all arbitrations
commenced in Ireland on or after 8 June 2010. It restates that effect is given to the Geneva
Convention and Protocol 1923, the New York Convention 1958 and the Washington
Convention 1965.

Courts

There is no special national court for international or domestic arbitrations. Section 9 of the
2010 Act states that the High Court is the relevant court for the purposes of the Act.

Avrbitration agreements

In writing
The 2010 Act applies Option 1 of Article 7 of the UNCITRAL Model Law (the “Model
Law”) to the requirements of an arbitration agreement. An arbitration agreement is defined
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as “[aln agreement ... to submit to arbitration ... disputes which have arisen or which
may arise ... in respect of a defined legal relationship whether contractual or not”. The
arbitration agreement must be in writing, whether in the form of an arbitration clause in a
contract or in the form of a separate agreement. An agreement will be in writing if its content
is recorded in any form, notwithstanding that the arbitration agreement or contract may have
been concluded orally, by conduct or other means. “In writing” includes electronic data
interchange, email, telegram, telex or telecopy. It may be in the exchange of the claim and
the defence and it may be incorporated by reference.

Disputes excluded from the 2010 Act

Section 30 of the 2010 Act clarifies that the 2010 Act does not apply to:

(1) disputes regarding the terms or conditions of employment or the remuneration of employees;
(ii) arbitrations conducted under Section 70 of the Industrial Relations Act 1946; or

(iii) arbitrations conducted by a property arbitrator appointed under Section 2 of the Property
Values (Arbitration and Appeals) Act 1960.

Consumer disputes, where the arbitration clauses are not individually negotiated and where
the disputes are worth less than €5,000, are only arbitrable at the election of the consumer. A
“Consumer” is a person acting outside his trade, business or profession.

Arbitrator’s jurisdiction

An arbitrator is permitted to rule on the question of his or her own jurisdiction pursuant to
Article 16(1) of the Model Law. This provides that the “arbitral tribunal may rule on its own
Jurisdiction”, which includes any questions regarding the existence or validity of the arbitration
agreement, thereby granting the arbitrator primary responsibility for deciding whether he or
she has jurisdiction to decide the dispute. However, this power is not final as an appeal can be
made to the High Court under Article 16(3), and there is no appeal allowable from the High
Court’s decision. An assertion that the tribunal does not have jurisdiction must be raised no
later than the submission of the statement of defence, as per Article 8 of the Model Law.

In Mayo County Council v Joe Reilly Plant Hire Limited? the High Court refused an
application for a direction pursuant to Article 16(3) of the Model Law, and Order 56 Rule (1)
(3) (f) of the Rules of the Superior Courts, that an arbitrator had no jurisdiction to adjudicate
upon a claim made by the respondent against the applicant. The dispute arose in respect of the
costs of works carried out by the respondent on behalf of the applicant. The contract between
the parties contained an arbitration clause, which gave the arbitrator a broad power to hear a
dispute of any kind, whether arising during or after the completion of the works or after the
determination of the contract. The applicant did not dispute that there was a valid arbitration
clause in the contract, but argued that the clause was no longer operative, as the respondent
had accepted payment under the contract, and as such, there had been accord and satisfaction.

The Court stated that the fact of accord and satisfaction was not a basis to challenge the
arbitrator’s jurisdiction (though it may instead constitute a defence to the claim made by the
respondent in the arbitration). It was held that in circumstances where the existence of an
arbitration clause is not in dispute, the courts will be very slow to interfere with the arbitrator’s
ruling on his own jurisdiction.

Article 14 of the Model Law provides that if “an arbitrator becomes de jure or de facto unable
to perform his functions, or for other reasons fails to act without undue delay, his mandate
terminates if he withdraws from his office or the parties agree upon termination”. The High
Court may decide upon the termination of the mandate, but the decision of the High Court is
not subject to appeal.
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Validity of an arbitration agreement

The courts in this jurisdiction have long been supportive of the arbitral process and there is
a line of recent authority which clearly establishes that Article 8 of the Model Law does not
create a discretion to refer or not to refer matters to arbitration. Ifthere is an arbitration clause
and the dispute is within the scope of the arbitration agreement, and there is no finding that
the agreement is null and void, inoperative or incapable of being performed, then a stay must
be granted (BAM Building Ltd v UCD Property Development Company Ltd®). However, an
element of judicial confusion persisted for a time as to the correct standard to be adopted in
deciding whether to uphold an arbitration clause.

In the case of The Lisheen Mine v Mullock & Sons (Shipbrokers) Ltd,* the Court considered
the standard to be applied to this question. Previous cases had suggested quite a low threshold
to be met by a party seeking to have proceedings referred to arbitration (P Elliot & Co Ltd (In
Receivership and In Liquidation) v FCC Elliot Construction Ltd®). However, Cregan J held
that the issue as to whether a valid arbitration agreement exists should be given “full judicial
scrutiny”, as opposed to being considered on a mere prima facie basis. He felt that the courts
were the most appropriate venue in terms of efficiency and cost, given that the determination
as to whether an arbitration agreement exists is a question of law.

This position has been followed in the case of Sterimed Technologies International v Schivo
Precision Ltd.* McGovern J held that the onus is on the defendants to establish the existence
of the arbitration agreement. If it discharges that burden then the onus shifts to the plaintiffs
to show that the arbitration agreement was null and void if the court proceedings are not to
be stayed. The High Court stayed proceedings pending the outcome of the arbitration in
Charlotte, North Carolina. Similarly, McGovern J stayed proceedings under Article 8(1) of
the Model Law in BAM Building Ltd v UCD Property Development Company Ltd’ on the
basis that the dispute between the parties was the subject of an arbitration agreement.

Challenge to arbitrator

Article 12 of the Model Law provides that an arbitrator may be challenged if circumstances
exist that give rise to justifiable doubts as to his impartiality, independence, or if he does not
possess the qualifications agreed upon by the parties. The arbitrator’s decision in respect of
the challenge can itself be challenged by application to the High Court under Article 13 of the
Model Law. The decision of the High Court is not subject to appeal.

Arbitration by agreement only

Irish law will only allow an arbitral tribunal to assume jurisdiction over individuals or entities
where the parties so agree. Section 16 of the 2010 Act provides that an arbitrator may
not direct that different proceedings be consolidated or heard at the same time without the
agreement of the parties.

The High and Circuit Courts have power, under Section 32 of the 2010 Act, to adjourn court
proceedings otherwise properly before the courts to facilitate arbitration if the relevant court
thinks it appropriate to do so, provided the parties consent.

For arbitrations conducted in Ireland under the 2010 Act, Irish law governs the formation,
validity and legality of arbitration agreements to the extent set out in that Act.

Arbitration procedure

Commencement of arbitration

Section 74 of the Statute of Limitations 1957 (as amended by the 2010 Act) sets out the
manner in which arbitral proceedings are to be commenced. They are deemed to be
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commenced on the date on which the parties to an arbitration agreement so provide as
being the commencement date or, where no provision has been made by the parties as to
the commencement, the date on which a written communication containing a request for
the dispute to be referred to arbitration is received by the respondent. Section 74(2) makes
provision for when a written communication is deemed to have been received. Article
21 of the Model Law provides that arbitral proceedings commence on the date on which
a request for that dispute to be referred to arbitration is received by the respondent. The
applicable limitation period will depend on the particular cause of action in law which
is the subject matter of the dispute. The limitation period for contractual claims where
the contract is under hand is six years from the date of the commencement or accrual of
the cause of action, and 12 years where the contract is under seal, unless the parties have
agreed a different limitation period (which they may do).

Procedural rules

Article 19 of the Model Law provides that the parties are entitled to set their own procedure
and, failing agreement on that, it is for the arbitrator to conduct the arbitration in such
manner as it considers appropriate. Chapter V of the Model Law sets out provisions
regarding the conduct of arbitral proceedings covering such matters as equal treatment,
determination of rules of procedure, place of arbitration, commencement, language,
statements of claim and defence, hearings and written proceedings, default of a party,
experts appointed by the tribunal and court assistance in taking evidence.

The parties will determine the procedure they wish to follow, particularly through the
adoption in the arbitration agreement of specific institutional or trade association rules.
However, if no rules are chosen and the parties cannot subsequently agree upon how the
procedure is to be conducted, the arbitrator can set the procedure, which will generally be
done at a procedural meeting between the parties and the tribunal, following which the
tribunal will issue an order for directions. This meeting can be conducted in person or
remotely, for example, by telephone. Sometimes, the parties can agree all of the procedures
and provide an agreed note to the arbitrator. Article 24 of the Model Law provides that,
subject to any contrary agreement by the parties, the tribunal shall decide whether to hold
oral hearings, or whether the proceedings shall be conducted on the basis of documents
and/or materials. If there is any question about conflicting evidence, an oral hearing is
preferable so that witnesses can be examined and cross-examined.

Arbitrators are expected to treat both parties equally, with impartiality, and to give each
side the opportunity to put forward their case. The maxims “audi alteram partem” and
“nemo index in causa sua” (“always hear both sides” and “no-one should be a judge in his
own cause” respectively) are basic principles of fair procedures which arbitrators should
follow. Article 18 of the Model Law sets out that obligation in respect of fair procedures
in express terms.

Oath or affirmation

Unless the parties agree otherwise, the tribunal has the power to direct that a party to an
arbitration agreement or a witness be examined on oath or affirmation, and the tribunal can
administer oaths for that purpose (Section 14 of the 2010 Act). Subject to the agreement of
the parties, the tribunal may also: order consolidation of arbitral proceedings or concurrent
hearing where the parties agree to the making of such an order (Section 16); award interest
(Section 18(2)); order security for costs (Section 19); require specific performance of a
contract (save in respect of land) (Section 20); and determine costs (Section 21(3)). The
arbitrator is also expected to render a reasoned award in writing.
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Privilege of documents

Documents will be exempt from production if they can be said to fall into a recognised
category of privilege. The usual types of privilege in this context are legal professional
privilege applying to documents prepared in contemplation of legal proceedings (“litigation
privilege”) and documents prepared for the purpose of giving or obtaining legal advice
(“legal advice privilege”). Generally, communications between a party and its lawyers,
whether external or in-house, will attract privilege if they are for the dominant purpose
of receiving or requesting legal advice or relate to legal proceedings, whether in being or
in contemplation. There is a limited exception in respect of in-house lawyers who cannot
claim legal professional privilege protection when the company is under investigation by
the European Commission in competition proceedings. Without prejudice communications,
which are used in the context of trying to reach settlement or narrowing issues in dispute,
are exempt from production, subject to limited exceptions. They need not be stated to
be “without prejudice” if their purpose is to reach a settlement; also, stating that they are
“without prejudice” will not protect them if they are not truly aimed at the purpose of
reaching a settlement. In general terms, privilege in documents may be waived by the party
who prepared the document or the party for whom it was prepared, and care should be taken
by clients and advisors not to waive privilege inadvertently.

Confidentiality

There is no express statutory provision in the 2010 Act that arbitration proceedings are to be
confidential or that the parties are subject to an implied duty of confidentiality. However,
in practice there is English authority (which is of persuasive effect in the Irish courts) to the
effect that the existence and content of arbitration proceedings usually remain confidential.
The implied duty of confidentiality was affirmed by the English Court of Appeal in Ali
Shipping Corp v Shipyard Trogir® This was the first case where confidentiality was
considered by the Court of Appeal, which confirmed that a general duty of confidentiality
was implied at law. It recognised that the boundaries of this duty had not yet been delineated,
and recognised a number of exceptions to the duty, such as consent, court order, or leave of
the court. In situations where preservation of the confidentiality of the arbitration is deemed
crucial to both parties, it is advisable to explicitly detail the extent of the obligation in the
arbitration clause.

Arbitrators

The essence of arbitration as a private means of resolving a dispute is that the parties may
choose their arbitrator, and they can decide on whether to have one or more arbitrators. In
the absence of agreement on appointment, or a default mechanism, the 2010 Act provides
that the number of arbitrators shall be one. Given that agreement upon the identity of the
arbitrator can be difficult to reach, especially when a dispute has arisen on some aspect of
the substance of the agreement, it is prudent to include a mechanism for the appointment
by an agreed nominating professional body, with provision that the parties will be bound by
the choice made by such nominating professional body. There is no equivalent to the guides
which are commonly used in international arbitration such as Smit s Roster of International
Arbitrators, although members of the Chartered Institute of Arbitrators have their details
displayed on the Institute’s website.

If the parties’ method for selecting an arbitrator does not produce a result, the High Court
will, pursuant to Article 11 of the Model Law, appoint the arbitrator on application to it.

The High Court may intervene in the selection of an arbitrator where the parties cannot
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agree upon an arbitrator and have no default mechanism in their agreement for appointment,
or where there is a challenge under Article 13 of the Model Law.

Bias and conflicts of interest

The arbitrator should not be biased and this is enshrined in Article 12 of the Model Law, which
provides that where a person is approached in connection with appointment as an arbitrator,
they are obliged to disclose any circumstances that are likely to give rise to justifiable doubts
as to impartiality or independence. The duty to make such disclosure is on-going and an
arbitrator is obliged to disclose any such circumstances throughout the proceedings.

Immunity

Section 22 of the 2010 Act provides that an arbitrator “shall not be liable in any proceedings
for anything done or omitted in the discharge or purported discharge of his or her functions”.
Such immunity also extends to any agent, employee, advisor or expert appointed by the
arbitrator. This followed the old common law position from the case of Redahan v Minister
for Education and Science® that arbitrators enjoy immunity from suit in negligence except
in cases of bad faith.

Interim relief

Preliminary relief and interim measures
An arbitrator in Ireland is permitted to award preliminary or interim relief, and need not
seek the assistance of the High Court to do so.

Article 17 of the Model Law provides that, unless otherwise agreed by the parties, and
upon the application of one of the parties, the arbitrator has the power to order interim
measures of protection as may be considered necessary and to make a preliminary order.
The arbitrator can order a party to:

(a) maintain or restore the status quo pending the termination of the dispute;

(b) take action that would prevent, or refrain from taking action that is likely to cause,
current or imminent harm or prejudice to the arbitral process itself;

(c) provide a means of preserving assets out of which a subsequent award may be satisfied;
or

(d) preserve evidence that may be relevant and material to the resolution of the dispute.

The arbitrator does not need to seek the assistance of the court to make any of these orders.
However, Article 9 of the Model Law, along with Section 10 of the 2010 Act, provide that,
before or during arbitral proceedings, a party may itself also request from the High Court an
interim measure of protection. However, unless otherwise agreed, the court may not rely
on Article 9 of the Model Law to order security for costs or discovery of documents; those
are matters to be addressed by the arbitrator.

Anti-suit injunction

There is no Irish case law on anti-suit injunctions in aid of arbitration. It would seem,
however, that the position under EU law has recently changed. Anti-suit injunctions were
prohibited by the Court of Justice of the European Union in Paul Turner v Felix Fareed
Ismail Grovit [2004] Case No C-159-02 and Allianz SpA (formerly Riunione Adriatica di
Sicurta SpA) and Generali Assiarazioni Generali SpA v West Tankers Inc [2009] C-159-07,
on the basis that they were inconsistent with the Brussels Convention and the principle of
mutual trust between member courts. In the recent case of Gazprom OAO v Lithuania," the
Court of Justice of the European Union ruled that an anti-suit injunction issued by an arbitral
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tribunal to prevent court proceedings in breach of an arbitral agreement is enforceable in
the EU and that such an injunction is not covered by the Brussels I Regulation. It was
held that proceedings for the recognition and enforcement of an arbitral anti-suit award are
covered by national and international law, such as the New York Convention and not by
the Brussels I Regulation. The Court did not overrule its previous position in respect of a
court’s jurisdiction to grant anti-suit injunctions, but rather it distinguished a court-issued
injunction from one granted by an arbitral tribunal. As a result, some commentators have
suggested that it is arguable that arbitral tribunals now have greater anti-suit powers than
judges in EU Member States’ courts. The position adopted in the West Tankers case may now
be open to question, because in the Gazprom case the Advocate General observed that the
prohibition on anti-suit injunctions in West Tankers may now be untenable due to revisions
in the Brussels I Regulation, which came into force in 2015 (Regulation 1215/2012).

Where Irish court proceedings are involved and an arbitration agreement exists, rather than
seeking an anti-suit injunction, a party may bring an application under Article 8 of the Model
Law effectively to stay any Irish court proceedings. Article 8 of the Model Law provides that
“a court before which an action is brought in a matter which is the subject of an arbitration
agreement shall, if a party so requests not later than when submitting his first statement on
the substance of the dispute, refer the parties to arbitration unless it finds that the agreement
is null and void, inoperative or incapable of being performed” (discussed above).

Security for costs

An order for security for costs can be a significant advantage to a party facing a claim in
arbitration, and equally may become an obstacle for a claimant in bringing forward its claim.
Pursuant to Section 10(2) of the 2010 Act, the High Court is not allowed to make any order
for security for costs, unless the parties agree otherwise; rather an application is to be made
to the arbitrator.

Section 19 of the 2010 Act provides that unless agreed otherwise by the parties, the arbitrator
may order a party to provide security for the costs of the arbitration. However, qualifications
with regard to the basis upon which such security might be ordered by the arbitrator are set
out at Section 19(2) of that Act. In particular, the arbitrator may not order security solely
because an individual is resident, domiciled or carrying on business outside of Ireland or, in
respect of a corporate, it is established, managed or controlled outside of Ireland.

Arbitration award

Making an award

Article 31 of the Model Law provides that the award shall be in writing, be signed by the
arbitrator (or, if there is more than one, the majority of the arbitrators) and also set out the
reasons upon which it is based, unless the parties have agreed that no reasons are to be given.
The award shall also state its date and the place of arbitration. Copies of the award as made
are to be delivered to the parties.

If an award also deals with costs, the tribunal must also deal with the requirements set out
in Section 21 of the 2010 Act. Usual practice for an arbitrator, in domestic arbitrations,
is to obtain payment of any outstanding fees before making the award available to either
party. This is usually achieved by writing to both parties to inform them that the award
may be taken up upon the discharge of the outstanding fees and expenses. As both parties
will usually be jointly and severally liable for the arbitrator’s fees and expenses, if they
cannot come to an agreement to split the fees as an interim approach, one or other party
will typically pay the fees and expenses and then obtain the award. The question of costs
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(including who is ultimately liable for the arbitrator’s fees and expenses), if not dealt with
in the award, will be dealt with subsequently at either a hearing or by submissions or both,
leading to an award on costs.

In a situation where the arbitrator delays unduly in making his or her award, it is possible for
either party to apply to the High Court pursuant to Section 9(1) of the 2010 Act and Article 14
of the Model Law to terminate the mandate of the arbitrator for failure to render the arbitral
award without undue delay.

Remedies

The law applicable to the dispute will dictate the remedies that may be sought in arbitration.
Subject to that, an arbitrator may determine and award damages as an Irish court would and
may order any of the common law and equitable remedies including specific performance
of a contract, save that without the agreement of the parties, it may not award specific
performance relating to a contract for the sale of land pursuant to Section 20 of the 2010 Act.

Interest

Section 18(1) of the 2010 Act states that the party to an arbitration agreement may agree
on the arbitral tribunal’s powers regarding the award of interest. Unless otherwise agreed,
Section 18(2) permits the tribunal to award simple or compound interest from the dates
agreed, at the rates and with the rests that it considers to be fair and reasonable. It can
determine such interest to be payable on all or part of the award in respect of any period
up to the date of the award, or on all amounts claimed in the arbitration and outstanding
at the commencement of the arbitration but paid before the award in respect of any period
up to the date of payment.

Fees and costs

Section 21(1) of the 2010 Act provides that, subject to an exception for consumers (Section
21(6) of the 2010 Act regarding unfair terms), the parties may make such provision with
regard to the costs of the arbitration as they see fit. The parties may, therefore, agree in
advance of any dispute as to how costs will be dealt with (for example, each side will bear
its own costs).

If there is no agreement pursuant to Section 21(1), or if the consumer exception applies,
the tribunal shall determine, by award, those costs as it sees fit. In making a determination
as to costs, the tribunal is obliged to specify the grounds on which it acted, the items of
recoverable costs, fees or expenses, as appropriate, and the amount referable to each, as
well as by whom and to whom they shall be paid. The general principle in respect of costs
for domestic arbitrations is that the costs are at the discretion of the arbitrator, who will
exercise his/her discretion in the same manner as would a court, which is that costs usually
“follow the event”, and the loser pays unless there is some reason not to make such an
order, such as the existence of an effective Calderbank Offer for an amount greater than
the amount awarded by the arbitrator, or where the successful party grossly exaggerates
its claim."

Funding litigation

Irish law still retains the common la