
ACC’s 2010 Annual Meeting  Be the Solution. 

This material is protected by copyright. Copyright © 2010 various authors and the Association of Corporate Counsel (ACC). 
Materials may not be reproduced without the consent of ACC. 

Reprint permission requests should be directed to ACC’s Legal Resources Department at ACC: +1 202.293.4103, x338; legalresources@acc.com 

 
 

 
 

 
 
Monday, October 25 
9:00am-10:30am 
 
103 - Mastering the Challenges of Cultural 
Differences in Cross-Border Transactions 
 
Sara Biro 
Senior Counsel 
Bechtel 
 
Sabine Brumme 
Associate Group Counsel 
BearingPoint 
 
Charles Laubach 
Partner 
Afridi & Angell 
 
Charles Wilkinson 
Senior Corporate Counsel 
Ashland, Inc 



 
Session 103 

Faculty Biographies 
 

Sara Biro 
 
Sara A. Biro is senior counsel in Bechtel Corporation's civil global business unit and is 
based in Bechtel's London office. In this role, Ms. Biro is responsible for providing 
legal/commercial support and advice to the Bechtel group of companies and has led all 
aspects of the company's legal work on major rail, road, infrastructure, aviation, and 
telecommunications bids and projects in countries such as Abu Dhabi, Algeria, 
Azerbaijan, Croatia, Italy, The Netherlands, Portugal, Greece, France, Spain, Germany, 
the Russian Federation, the United Kingdom, and Turkey. 
 
Prior to joining Bechtel, Ms. Biro was a senior associate with Freshfields in its project 
finance practice in London and a senior associate with Mayer, Brown & Platt (now 
Mayer Brown) in its corporate, finance, and international practices in Chicago and 
London. 
 
Ms. Biro is a member of ACC and the Association of American Women Lawyers in 
London. 
 
Ms. Biro received a BA summa cum laude from Georgetown University and a JD from 
The University of Chicago Law School. 
 
Sabine Brumme 
 
Sabine Brumme is associate group counsel at BearingPoint (Germany). She is responsible 
for the group wide legal support of the business unit financial services and alliance 
agreement. She is also lead counsel for Russia. She is primarily dealing with international 
commercial law, in particular IP and IT contracts. 
 
Prior to joining BearingPoint Mrs. Brumme served several years as in-house counsel in 
the financial service industry providing advise on commercial law including IT and 
Internet law, software licensing, competition law.  
 
She is a member of the board of ACC's Europe Chapter (ACC Europe) and German 
Country Representative of the ACC. She is also a member of the German Society for 
Law and Information Technology (DGRI). Mrs. Brumme is the co-author and co-editor 
of several books on IT and Internet law. She speaks at seminars and conferences. 
 
Mrs. Brumme graduated from Ludwig-Maximilians Universit-t, Munich, Germany. 
 
Charles Laubach 
 
Charles Laubach is a partner in Afridi & Angell, one of the oldest law firms in the 
U.A.E., with offices in Dubai, Abu Dhabi, Sharjah and the Dubai International Financial 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 2 of 93



 
Session 103 

Center. Afridi & Angell is the Lex Mundi member firm for the U.A.E. Mr. Laubach 
specializes in construction, project and project finance matters and is also involved in 
advising defense and offset clients on their activities in the U.A.E. and advising 
American clients on compliance with antiboycott law, the FCPA, and local anticorruption 
laws.  
 
Mr. Laubach played a leading role in establishing the Abu Dhabi chapter of the US 
Chamber of Commerce, and he has served on its board and on the board of its sister 
chapter in Dubai. He is also a leader of the Boy Scouts of America Troop in Dubai. He is 
a recognized authority and frequent speaker on U.A.E. law. 
 
Mr. Laubach holds a JD from the University of Pennsylvania, an MA from the University 
of Pennsylvania, an MA from the University of London School of Oriental and African 
Studies, and a BA from Dartmouth College. 
 
Charles Wilkinson 
 
Charles F. Wilkinson is a senior corporate counsel for Ashland Inc, a Fortune 500 
company providing products and services through Ashland Distribution, Ashland 
Performance Materials, Ashland Consumer Markets ("Valvoline"), Ashland Water 
Technologies, and Ashland Aqualon Functional Ingredients. He has global responsibility 
for Ashland's international trade activities and transactions (including EAR, ITAR, 
FCPA, and OFAC compliance), government relations (political action committees and 
lobbying), commercial and government contracts, acquisitions and divestitures, and 
corporate real estate. 
 
Prior to joining Ashland, Mr. Wilkinson held several law department positions with 
Lockheed Martin in Baltimore, Maryland and Marietta, Georgia, and with Hercules 
Incorporated, Wilmington, Delaware. In those positions his responsibilities included 
commercial and government contracts, international transactions, economic development, 
real estate, and litigation. Before entering corporate practice, he was a US Air Force 
Judge Advocate with assignments in the US and overseas.   
 
Mr. Wilkinson is a member of the State Bar of Illinois and the State Bar of Georgia. He 
belongs to ACC's Corporate and Securities Law Committee, Information, Technology 
Law & e-Commerce Committee, International Legal Affairs Committee, Law 
Department Management Committee, and Real Estate Law Committee.   
 
Mr. Wilkinson received a BS from Loyola University of Chicago and a JD from Northern 
Illinois University. 
 
 
 
 
 
 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 3 of 93



 MASTERING  THE CHALLENGES OF 
CULTURAL DIFFERENCES IN  

CROSS-BORDER TRANSACTIONS 

Speakers: 

Sara A. Biro, Senior Counsel, Bechtel 
Sabine Brumme, Associate Group Counsel, BearingPoint 
Charles Laubach, Partner, Afridi & Angell 
Charles F. Wilkinson, Senior Corporate Counsel, Ashland, Inc. 

I.  Manage Expectations and Maximize 
 Success 

MANAGE EXPECTATIONS 

•  US companies often subscribe to “faster and cheaper” approach. 
–  Ignores reality of cross-border transactional work. 
–  Always asking why you have to go there, spend so much money, and take a lot of time. 

•  Time and money constraints may limit your ability to negotiate. 
–  Wisely spend what you must to do the job; a principal inconsistent with the “bean 

counters” back home. 
–  Establish a protocol of equally sharing the burden with the other party. 
–  We visit you this month, you visit us next month. 
–  Utilize e-resources to maximize data flow; not to shun the other side. 

•  The objective is to negotiate a satisfactory deal, not fight internally. 
–  Line up your internal resources and establish your authority to commit before you get 

there. 
–  Understand what sales and marketing have been up to. 
–  Avoid overplaying your authority. 
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MAXIMIZE SUCCESS 

•  Coping with traditions and a variety of legal systems. 
–  We respect your traditions; however, we will follow applicable legal norms 

and requirements. 
–  For a U.S. company/its foreign subsidiaries and affiliates/its U.S. citizen 

employees, this means knowing and complying with laws and regulations 
that use abbreviations such as “FCPA”, “EAR”, “ITAR”, and “OFAC”. 

–  We do due diligence; you do yours, too. 
–  No, we cannot contribute to your personal well-being to close the deal. 

•  Interpreting words and actions. 
–  Translate first, then interpret. 
–  Ask: are you empowered to commit your company to this deal?  And who 

else? 
–  Prepare to explain your position numerous times to many people. 
–  The contract is more than a “mere formality.” 
–  Yes, we expect both parties to live up to their written commitments. 

II.  Differences in Legal Systems – Are We 
Speaking the Same Language? 

A.  Civil Law and Common Law 

•  Common Law vs. Civil Codes 

-  Lawyers often ignore that the legal system in the other country is different to their 
own. 

•  Seadrill v Gazprom – the dangers of exporting contract forms. 

-  The way to draft a contract may be totally different in the other country. 

•  In Civil Code countries, contracts are often shorter because many material 
contract terms and the consequences of those terms are defined in that 
country’s Civil Code. 

•  Statutory provisions (e.g. warranties) may apply even if not stated in the 
contract.   An express contractual exclusion or limitation would be 
necessary in order to exclude or limit those provisions; some statutory 
provisions cannot be excluded. 

-  Each jurisdiction is different. 
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B.  Other Legal Systems 

1.  Shariah Law 
2.  Custom and practice 

B.  Other Legal Systems (continued) 
3.  Far East 

 Korea – Civil Code 
•  Developed from local laws and other countries’ civil 

codes; codified in 1958. 
•  Concepts like “customary law” recognized as an 

unofficial source of law. 
•  2009 – 2012: Undergoing major revisions. 

 Japan – Civil Code 
•  Enacted in 1896. 
•  Influenced by German Civil Code and French Civil 

Code. 
•  Influenced development of Korea’s code and Taiwan’s 

code. 

B.  Other Legal Systems (continued) 

Peoples Republic of China – Civil Code 
•  A long history of laws; e.g. theories of Confucianism 

and Legalism, Tang Code of 624. 
•  General Principles of the Civil Law promulgated in 

1986 and effective in 1987.  
•  Framework for civil law interpretation.   
•  Heavily influenced by the German Civil Code.   
•  There is no nationwide comprehensive civil code; 

there are many local laws and regulations. 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 6 of 93



C.  Mandatory Law 

•  The chosen jurisdiction may require certain minimum 
protections for the other party. Important contract clauses 
therefore might be wholly or partly null and void. 

-  Limitation of Liability 
-  Warranties 
-  Unfair/unequal contract terms 
-  Penalty clauses 
-  Third party rights 

D.  Interpretation and Translation Issues 

•  Terms are often used in a different way in the other country: 

-  Warranty / Guarantee 
-  “Consequential” / Indirect Damages 

-  In a number of Civil Code countries, loss of profit is a direct 
damage. 

•  Translation may create additional risks: 

-  It might be wise to add the translated legal term (local language) 
to avoid mistakes. 

•  Issues/risks if include foreign legal term in the contract. 

E.  Contracts 

•  Pre-contractual obligations  
 -  “Agreements to agree” 

•  Offer and acceptance 
•  Consideration 
•  Contract styles 

 -  “Gap filling” 
 -  Rules of interpretation 

•  Negotiating Styles  

•  Authority 

•  Special contract parties 
 -  Government bodies 
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III.  Achieving Success in a Foreign Legal 
Environment – Perspectives of an 
American Attorney in Dubai 

A.  Counterparties 

  1.  Personal trust first 

   Example: Termination of contract without damages 
  and without recriminations, because of good personal 
  rapport between local manager and local sponsor. 

   Example: Termination of contract for “acceptable” 
  termination payment, because subject was raised  
 courteously. 

   Counter-Example: 11 years of litigation following 
  contested, adversarial termination.    

2.  Introductions 

  Sometimes essential. Without an introduction, meetings 
 with some people cannot be arranged. 

  Always a good idea. Someone to vouch for you.  Good 
 introductions can lead to good personal  relationships 
 which can lead to $ubstantially different outcomes in 
 difficult situations (as described above).  

  Example from Henderson book: In trip through Oman in 
 1940s, convoy held up because the guides were from the 
 wrong tribe. Still happens. 
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3.  Status, tribe, function, national origin 

  Who are the leading families?  
  Who are the leading members of those families?   
  Some families are very large. 
  How does the person you are dealing with fit in? 
  Black sheep? Rivalries? Reputation with locals and 

 foreigners? 
  Relations through mother’s side as well as father’s side. 
  Examples: H. family and Q. family in Abu Dhabi. 
  Resentments? 
  Static or dynamic?  

4.  Government structure – authority to decide   

  I can deliver this oil concession. Really? 

  I can get all of the required approvals. Really? 

  Know in advance what approvals are needed, and what the 
 requirements are. Easy or difficult task? 

  Discretionary approvals or clerical process? 

  Protectionism? Unwritten rules? 

  Different levels of multiple governmental decision-makers? 

B.  Advisors to Counterparties 

  1.  Delegation of “details” to trusted advisors. 

   Example: BCCI. 

  2.  Authority to decide. 

  3.  Expertise or trust? 
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C.  Approaching negotiations 
  1.  Courtesies. 
  2.  Multi-tasking. 
  3.  Punctuality and deadlines. 
  4.  Onerous forms 
  5.  Embarrassments and extraneous factors  

    
        Falls from favor, changes of reputation,  

       assumption of government appointment,    
       differing views of policy. 

        Example: Swan Hunter case (reported  
       case from Singapore). 

D.  Implementation and other issues 

1.  Re-thinks, revisions of specifications, changes 
 and variations 

  Examples: 
•  Dubai Airport project (see Bechtel case, next slide) 
•  Saadiyat Financial Free Zone 
•  Saadiyat Island Bridge 
•  Grand Mosque 
•  Lulu Island 
•  Third Crossing      

2.  Termination and compensation 

  Bechtel v. Department of Civil Aviation of the 
 Government of Dubai, 300 F.Supp. 2d 112 
 (D.D.C. 2004) 
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3.  Regional and national differences 

•  Arab League states are very different from their non-
Arab neighbors. 

•  In the Arab League, the states with traditional rulers 
differ from those whose traditional rulers were 
overthrown. 

•  The states that were created by the European powers 
after WW I are different from the less-”artificial” states. 

•  Maghreb, Levant and Gulf differ from each other. Saudi 
Arabia is unique. 

•  Some states are centralized, some are decentralized. 
•  Internal differences: Abu Dhabi and Dubai.  

4.  Lead time 

  Case study: Shipyard in Abu Dhabi 
•  Required by Offset Program 
•  Multiple approvals required 
•  Local shareholders and local directors 
•  Hidden agenda of counterparty’s advisors 
•  Land allocation, utilities, roads 
•  Purchase of Navy vessels 
•  Advisor’s fall from favor 
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TOP 10 THINGS TO REMEMBER 

1.  They are the host, you are the guest.  Be respectful. 
2.  They are from a civilization greater, prouder and more ancient than yours. 
3.  What works in their environment may pose legal problems for you. 
4.  Know the “who,” “how,” and local details before you go. 
5.  Look for connections; i.e. family, visits or education in the U.S. 
6.  Be receptive to and accommodate new information and insights. 
7.  Don’t get lost in translation: 

•  Legal terms may have a different meaning in other jurisdictions. 
•  Inaccurate translations of legal terms may lead to misinterpretation. 
•  Avoid slang, expressions, gestures, and acts that may be misinterpreted. 

8.  There will be substantial differences between U.S. law and the law of the country (even 
if it is England). 

9.  Think long term. 
10.  Give plenty of lead time and have a back-up plan and exit strategy (even when things 

are going well). 

AND ONE MORE THING ………… 

“Toto, I have a feeling we’re not in 
Kansas any more.” 
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1. Introduction 
This article explores some typical legal issues a supplier or service provider may encounter when doing 
business  in Germany.  The  article  focuses on  issues  that  arise  in  commercial  contracts  and discussed 
typical contract clauses (such as warranties and limitations of liability) with a special focus on contracts 
relating to  IT and telecommunication services.   This article also discusses conflict of  law principles that 
would  apply  if  the  company  providing  goods  or  services  in Germany  has  its  principal  office  outside 
Germany  (e.g.,  in  the  USA)  and  has  no  registered  office  in  Germany.  Aspects  of  contracts  with 
consumers are also considered briefly, but, because of the special rules which apply to contracts with 
consumers, are not discussed in detail.  

2. Conflict of law principles  
In situations where a provider of goods or services has  its principal office outside of Germany (e.g.,  in 
the US) and no registered office  in Germany, but  is providing goods or services  in Germany,  it may be 
possible to chose either the foreign law (which, in the following example, would be U.S. law) or German 
law or a combination of both as the law(s) governing the contract. 

a) Conflicting EU regulations or international treaties 
Under  German  law,  EU  regulations  and  international  treaties  may  have  priority  over  the  general 
regulations of  the German conflict of  law provisions, which are set out  in  the  Introductory Act  to  the 
German Civil Code (EGBGB).  

Currently  no  EU  regulations  which  may  interfere  with  the  choice  of  law  apply  to  the  commercial 
contracts between parties  in the U.S. and Germany. However, there are specific regulations regarding 
consumer contracts.  Additional regulations may apply which may affect a choice of law if the provider is 
located in another EU country. 

With  respect  to  international  treaties,  the  regulations  of  the  CISG  (United  Nations  Convention  on 
Contracts for the International Sale of Goods) only apply to international sales of goods.  Under German 
law, it is possible for parties to a commercial contract to agree that the CISG regulations will not apply to 
their contract.   It might be wise, however, to have a look at the CISG regulations because they may be 
more  beneficial  in  some  cases.    There  are  currently  no  other  international  treaties  that  are  binding 
under German law that effect the choice of law in a commercial contract. 

b) Applicable law where the contract contains no express choice of law clause 
In the absence of a choice of  law clause  in an agreement between a U.S. provider of goods or services 
and a German commercial customer, the German conflict of  law principles assume that the  law of the 
jurisdiction which has the strongest connections to the contract is that law that will apply to the contract 
(Art. 28 EGBGB).     There  is a presumption under German  law that the  law of the country  in which the 
provider has  its registered office  is the  law that will apply to the contract.   However, this presumption 
would not apply in cases where the circumstances indicate that the contract has a closer connection to 
the country where the customer  is based.   For  instance,  if the customer  is  located  in Germany and all 
marketing  activities  are  conducted  and  all  services  provided  in Germany,  then  the  laws  of Germany 
would apply to the contract. 
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In the case of contracts with consumers1, German law expressly provides that the law of the country in 
which  the consumer has his primary  residence  is  that  law  that governs  the contract  (Art. 29 EGBGB).  
Thus, German law will apply if the consumer is located in Germany and selection of a different governing 
law is not possible.   

As  the German  law  allows  interpretation  in  commercial  contracts  regarding  the  question which  law 
(German or US law) will apply, it is advisable to include a choice of law clause in the agreement. 

c) Choice of law clause 
German law allows the parties to a commercial contract to choose a foreign law as the law applicable to 
their contract, in whole or in part, even if the contract has a connection to German law (Art. 27 EGBGB). 
However, the EGBGB includes the following exclusions and restrictions that apply to the parties’ choice 
of a foreign law: 

• If  there  is  no  connection  to  the  foreign  law  selected  by  the  parties,  certain  mandatory 
regulations, which may  not  be  changed  under  German  contract  law, will  apply  (Art.  27  (3) 
EGBGB).  

• In any case, as discussed below in section d), mandatory provisions of German law with respect 
to the circumstances of the services will apply (Art. 34 EGBGB).  

• The procedures of the law of the country in which the services are provided shall be taken into 
account  for  issues  relating  to  the performance of  the  services and  the  consequences of non‐
performance (Art. 32 (2) EGBGB). 

• The  freedom  to  select  the  applicable  law  is  restricted  if  the  relevant  contract  is  a  consumer 
contract (Art. 29 EGBGB). 

The choice of a different law must be expressly made in the agreement or clearly result from the factual 
context  of  the  agreement.    Formal  requirements  for  the  execution  of  the  agreement will  be  judged 
under the chosen law (Art. 11 EGBGB). 

Despite the existence of express rules in German law that relate to the use of contractual choice of law 
clauses, some  lower courts  in Germany still take  into account aspects of German  law when reaching a 
decision.   One way  to  reduce  the  risk  that  this will occur  is  to  include  in your  contract a  clause  that 
specifies  the court or arbitration proceeding    in  the  chosen  country  in which disputes  relating  to  the 
contract will be heard. It has to be defined as exclusive forum. 

d) Mandatory provisions of German law 
German  law does not clearly  indicate which rules of German  law are mandatory and would therefore 
still apply even if the parties had included in their contract a clause that expressly selects a foreign law 
as the law governing their contract. 

No connection with foreign law 

If neither the parties nor the contract have a connection with the  foreign  law selected by the parties, 
clauses  of  the  Civil  Code  that  prohibit  the  parties  from  “contracting  out”  from  certain  provisions  of 
German law ( such as restrictions on limitations or exclusions of liability) have to be taken into account.  
For example,  if  services are provided by a German subsidiary of a U.S. company, German courts may 

                                                            
1   Under German law, “consumer” is defined as a natural person who purchases products or receives services for personal (i.e. non business or 

professional) purposes. 
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decide that German law should apply to the contract.  However, if a company having its registered office 
in the US is the contracting party, then there is usually a clear foreign dimension to the contract and the 
mandatory restrictions in Art. 27 (3) EGBGB would not apply. 

Connection with foreign law 

In cases where the parties and/or the contract have a connection with the foreign law, German law still 
would  not  allow  the  parties  to  circumvent  basic  public  policies  of  the  German  legal  system  (e.g., 
protection  of  public  safety  and  order,  antitrust  regulations,  export  regulations,  registration 
requirements).    

In cases where only the interest of an individual is affected the foregoing usually does not apply, except 
regarding specific regulations such as consumer protection. The prevailing opinion among German legal 
commentators  is  that  the articles of  the Civil Code  restricting  the ability  to  include  certain  clauses  in 
standard terms  (e.g.,  liability  limitation clauses) are not mandatory  in this context.   However,  it  is not 
clear, and  there  is no explicit case  law available, as  to whether  this also applies  to  the articles of  the 
Telecommunication Act which determine minimum  standards  for    customer protection,  including not 
only consumers but also business customers.  Therefore those customer protection regulations that also 
include  general  telecommunication  security  requirements  should  particularly  be  taken  into  account 
when  drafting  contracts  that  are  governed  by  these  articles  of  the  Telecommunications  Act.  In  the 
telecommunication sector this specially relate to requirements to comply with standards and technical 
specifications issued by the EU (§ 45c Telecommunication Act (TKG)).  These requirements will need to 
be  taken  into  account  on  a  case‐by‐case  basis  depending  on  the  service  or  product  that  is  being 
provided. 

Performance of the contract and the consequences of non‐performance 

Art. 32 (2) EGBGB states that the legal procedures of the country in which performance of the contract 
occurs  must  be  taken  into  account  on  issues  relating  to  the  performance  of  a  contract  and  the 
consequences  of  non‐performance.  This would  effect matters  such  as  the  days  and  times  on which 
contracts are performed   would not effect  the parties’ material contractual obligations  (i.e.  liabilities; 
warranties). 

e) Enforceability of the choice of law under the chosen law 
Under German law the question of the enforceability of the choice of law other than German law must 
also be determined under the chosen law.  If a foreign court comes to the conclusion that the choice of 
law is not enforceable under its law, the case can be referred back to the German law.  

Therefore  it  is advisable  for  the parties  to  a  commercial  contract  to  confirm  that  their  choice of  law 
would be enforceable under the chosen law, too. 

3. Use of non‐German Language 
The use of a  language other than German  in contracts that are governed by German  law  is  in general 
permissible. However, only German language documents may be used in court proceedings in Germany. 
Therefore all foreign language documents would have to be translated into German in such cases.  Aside 
from  the  translation  costs,  the  major  problem  with  translations  is  that  translations  may  allow  a 
misinterpretation of  the  agreement.   This may  result  from  the  translation  itself or  also  if  judges use 
foreign  law aspects to  interpret the contractual  language. It may therefore be advisable to  include in a 
contract governed by German law which is not in German translations of key legal terms, particularly if 
those terms are defined in the Civil Code. 
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To  avoid  the  need  to  translate  foreign  language  documents  into  German  for  use  in  German  court 
proceedings and to reduce risks relating to translations of foreign language documents, the parties could 
agree to include in their commercial contract a clause specifying arbitration proceedings as the contract 
dispute  resolution  forum  and  the  language  that  will  be  used  in  the  arbitration  proceedings.    It 
nevertheless would still be advisable to  include the German  language version of key  legal terms  in the 
contract. 

4. Introduction to contract types and contractual obligations under German 
civil law  

Unlike common law, the German civil code (Bürgerliches Gesetzbuch – BGB) establishes standard types 
of contracts (i.e. sales, employment, lease, or service contracts) which include well defined mutual 
obligations.  As IT and telecommunication services are not defined as a contract type in the statutory 
provisions, German legislation uses analogies to existing contract types depending on the scope of the 
agreement in question and the obligations set out in that agreement. If the contract includes several 
obligations which are typical of different types of contracts, courts interpreting the contract may look at 
German statutory provisions that relate to a combination of relevant contract types or a “contract sui 
generis” will be considered.  In such a case, whichever terms of the BGB that are closest to each specific 
obligation will be applied. 

Under the German civil code, as under the civil codes of many countries, classification of a contract is 
critical to the interpretation of the contract provisions.  The statutory contractual obligations and the 
particular legal consequences of non‐performance depend on the classification of the contract type.  In 
addition, obligations defined in the agreements may apply.  The contract parties may choose to exclude 
or limit statutory obligations from their contract to a certain extent.  However the right of the parties to 
exclude or limit those obligations depends on whether the parties are using standard contract terms of 
one of the parties or are negotiating the contract provisions. 

a) Sales Contract (§§ 433ff. BGB) 
In a sales contract, the customer is purchasing a product.  In the IT and telecommunication sector, this 
would typically be a piece of hardware or a perpetual software license.  These purchases are subject to 
standard warranties under German law that apply to the product as soon as it is delivered to the 
customer. Delivery causes the warranty period to start to run.  A sales contract governed by German law 
does not need to include the warranty clause as the warranty obligation applies to the contract and the 
parties as a result of statutory provisions of German law that apply to sales contracts.  For details see 
sec. 6. 

b) Service Contract (§§ 611ff. BGB) 
In  a  service  contract  the  services  provider  has  an  obligation  to  provide  services  according  to  the 
contractual specifications. Those services may include continuing obligations (i.e. telephone or internet 
access).  In particular cases  in the telecommunication sector, the contract  is considered to be a service 
contract if the access or the particular use was specified by the customer (i.e. transmission of data). 
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Under a service contract, the provider  is only required to use best efforts to perform the services and 
non‐performance does not  lead  to any  statutory warranties. However,  the  customer has  the  right  to 
refuse to pay or to reduce fees otherwise payable to the provider  if the provider does not provide the 
services  as  specified  in  the  contract.  As  is  discussed  below  in  section  6,  however,  a  breach  of  a 
contractual obligation  to provide  the services  in  full and  in a  timely manner or non‐performance may 
lead to liability.  

c) Contract for Works (§§ 631ff. BGB) 
Under  a  contract  for works,  the  provider  is  obliged  either  to  deliver  specified works  or  to  provide 
services that achieve a specified result. In those circumstances the provider is responsible for delivering 
the works (deliverables).  The works and the deliverables are subject to acceptance or rejection by the 
customer   and, once accepted, are subject to the warranties which the German civil code specifies for 
these types of contracts.  

Delivery and Acceptance 

The  provider  must  provide  the  deliverables  to  the  customer  in  compliance  with  the  contract 
specifications, or  in absence of any specifications  in the contract,  in compliance with applicable norms 
and  standards.  The  customer must  check  the  deliverables  and,  if  the  customer  neither  detects  any 
obvious or known defects , must accept them within the time specified in the agreement or, in absence 
of a specified  time, within  reasonable  time.    In certain circumstances, deliverables will be deemed  to 
have been accepted by the customer.  Depending on the scope of the contract, it may not be necessary 
to  include express warranty  in  the contract, as  the standard warranties  that German  law specifies  for 
these types of contracts will apply (see sec. 5). 

Unless expressly provided otherwise in the agreement, acceptance leads to an obligations to pay for the 
works; it transfers the burden of proof to the customer to show that the work or services have not been 
provided in compliance with the contract and it causes the warranty period to start to run.  In addition, 
the customer has  the obligation  to check  the works/deliverables  to determine whether  there are any 
obvious  defects.    If  the  client  does  not  identify  and  make  a  claim  for  obvious  defects  in  the 
works/services, they are deemed to have been accepted and the customer may  lose the protection of 
warranties  that  relate  to such obvious defects.   Acceptance, however, does not affect  the customer’s 
right to claim for hidden defects that are discovered later during the warranty period. 

If  the works have not been provided or have not been provided  in compliance with  the contract,  the 
customer may  claim  damages  (see  section  5)  and,  unless  delivery  is  impossible, may  claim  for  re‐
performance of the works. 

Acceptance may not be  required  if acceptance  is not  feasible because of  the nature of the works.    In 
such  a  case,  completion  of  the  works  or  services  replaces  the  requirement  of  acceptance  by  the 
customer. 
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d) Lease (§§ 535ff. BGB) 
In a  lease,  the  lessor/ provider  is  required  to  lease a piece of equipment or parts of  it  for a  specific 
period of time. Telecommunication or  IT services can be subject to a  lease, particularly  in the   case of 
non‐perpetual licenses, ASP services or web hosting.   

Unless specified otherwise in the agreement, the provider must grant the customer the right to use the 
leased  item and must maintain  it  (i.e. web space, software and hardware).   Therefore  the provider  is 
responsible for any non‐availability of the  item/system.   These obligations will even apply, however,  if 
warranties are expressly excluded from the contract, as these obligations are obligations to deliver, not 
warranty obligations, under German law. 

The main consequences of any failure to provide the services are that the customer will have a rights to 
claim (1) a reduction in the fees payable to the provider, regardless of whether the non‐availability was 
the provider’s fault and (2) damages for the non‐availability, depending on whether the provider was at 
fault (see section 6).  The customer will also have the right to terminate the agreement. 

The  customer  is  responsible  for  informing  the provider  of  any  known  defects  or  problems  that may 
cause damage to the leased item/system or that could otherwise be a danger to health or safety. 

5. Warranties (“Mängelhaftung”) 
As mentioned above, warranty obligations under a contract arise upon delivery  in  the case of a sales 
contract and  after  the acceptance of  the works  in  the  case of a  contract  for works or  services.   The 
statutory provisions applicable  to particular  types of contracts establish warranties  for defects  in  title 
and quality.   These warranties will apply even  if not expressly stated  in the agreement.   The statutory 
warranty period  is two years unless specified otherwise  in the agreement.   However,  if the supplier or 
provider  is using  its standard contract terms, the minimum warranty period  in commercial contracts  is 
one year2. During the warranty period, the customer may claim his warranty rights for defects that were 
not known or obvious at the time of acceptance.  

Based on warranties, the customer may: 

• require  the  provider  to  provide  further  performance/re‐performance  and/or 
performance to remove defects; 

• remedy the defects itself and seek reimbursement for the cost of remedying the defects 
from the provider; 

• terminate the contract;  

• reduce the fees that it pays to the provider; and/or 

                                                            
2 With respect to consumer contracts even stricter rules apply regarding limitation of warranties. 
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• seek compensation for damages (as discussed in more detail in section 6). 

German law prohibits the supplier or service provider from seeking to exclude or limit these remedies in 
its standard contract terms.   

Warranties vs. Guarantees 

In addition to the “Mängelhaftung” that is usually translated as “warranty,” the civil code also includes 
the concept of a “Garantie” that is commonly translated as “guarantee.”  Typically guarantees relate to 
the quality of a deliverable.  The provider is not required to provide any guarantee and is free to define 
the scope and the extent of a guarantee he would like to provide.  However if a guarantee is offered, a 
limitation  of  liability  for  damages  resulting  from  non‐compliance  with  the  guarantee  would  be 
unenforceable.    In addition, the provider will be  liable regardless of  its fault (strict  liability)  if  it fails to 
comply with its express guarantee obligations. 

To avoid any misinterpretation of the words “warranty” and “guarantee”,  the German words for these 
terms  should be included in the contract. 

6. Liability 
According to the Civil Code, a breach of contract will lead to a liability for damage that (1) was caused by 
the breach and (2) resulted from the defendant’s fault (negligence or willful misconduct).    In very rare 
cases the law provides for absolute liability regardless of fault.   As mentioned above, one circumstance 
in which the provider will be strictly liable is if it fails to comply with its express guarantee (“Garantie”) 
obligations.  

Parties  are  liable  for  acts  of  their  agents  and  representatives  (and  other  auxiliary  persons,  e.g., 
subcontractors) to the same extent as they would be liable for their own acts. 

The  injured party may only claim actual damages and must prove them.   Actual damages may  include 
direct and indirect damages (and  in very rare cases compensation for pain and suffering, i.e.  in case of 
personal injury).  However, punitive damages are not awarded under German law. 

a) Standard contract terms vs. negotiated contracts 
German law protects the party to a contract that has accepted an agreement based on the other party’s 
standard  contract  terms.   This means  specifically  that  the party who  accepted  the  standard  contract 
terms of the other party may claim that specific clauses are not enforceable as they are unexpected or 
unreasonable.   The German Civil Code  lists certain clauses  that are void and also allows the courts  to 
decide within certain parameters whether or not other standard contract term clauses are acceptable. 
In particular, the Civil Code places restrictions on attempts to limit or exclude certain liabilities.  If a part 
of a clause is unenforceable, then the whole clause may be void. German law does not allow a court to 
“blue  pencil”  void  standard  clauses  in  a way  that would  enable  the  valid  parts  of  the  clause  to  be 
enforced. 
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On the other hand, if the parties negotiate such clauses and include them in their contract, those clauses 
may become enforceable.  In such cases, it would be necessary to show that the party which offered the 
clause was willing to change the clause and has given the other party a chance to negotiate it.  Typically 
this can only be proved if there is a deviation between the specific language in the contract as compared 
to the relevant standard clause.  A mere statement in the agreement that the parties had an opportunity 
to negotiate the clause would be  insufficient to establish that the clause was a negotiated clause and 
therefore should be enforceable. 

In addition, the Telecommunication Act establishes a statutory limitation of liability.  As discussed below 
in section d), however, this limitation is very restrictive.3  

b) Limitation of liability in negotiated contracts 
Any limitation of liability for damages resulting from either party’s or its directors’ and officers’ willful 
misconduct is not enforceable in any kind of agreement.  It is possible, however, to limit liability for 
willful misconduct of the agent or representative of a party. 

In addition, it is not possible to limit liability for non‐compliance with a guarantee. 

c) Limitation of liability in standard contract terms 
The BGB  includes many  restrictions on  limiting  liability  in a party’s  standard  contract  terms.   Though 
many of  those  limitations were at  first expressly  included  in  the civil  code  specifically  for consumers, 
case law has partly extended the applicability of those restrictions to commercial contracts.  

Willful misconduct (“Vorsatz”) 

A  limitation of  liability  for willful misconduct  is not enforceable  in negotiated contracts or  in standard 
terms.  In addition, liability for willful misconduct of its agents and representatives cannot be limited by 
a party’s standard terms.            

Personal injury, death 

The liability for personal injury or death cannot be limited.                                                                                                                 

Guarantee (“Garantie”) 

A limitation of liability for non‐compliance with a guarantee is not enforceable. 

Gross negligence (“grobe Fahrlässigkeit”) 

Limitations  in  cases  of  gross  negligence  are  generally  not  enforceable when  they  are  included  in  a  
party’s standard contract  terms. Only unforeseeable damages  resulting  from gross negligence may be 
excluded.    It  is also possible  to negotiate and agree  limitations on  liability  for gross negligence  in  the 
context of negotiations on a particular contract.   

                                                            
3 There are additional statutory limitations also for selected other professions. 
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Ordinary or slight negligence (“einfache Fahrlässigkeit”) 

In  case of ordinary or  slight negligence,  the party who has proffered  its  standard  terms may  limit  its 
liability for damages resulting from such negligence to typical foreseeable damage from such negligent 
acts. Most  of  the  commonly  occurring  damages,  however, will  be  considered  as  typical  foreseeable 
damage and are therefore not excluded.  In addition, the party which is preferring its standard contract 
terms may exclude or  limit  its  liability  for breach of obligations which are not considered a “cardinal” 
obligation,  that  is an essential contractual obligation. Most of  the obligation which  in practice  lead to 
damages, however, are considered to be a “cardinal” obligation. 

A party may limit the total amount of its liability under the contract if the specified amount would cover 
typical foreseeable damages.  It is to be noted that, in general, typical foreseeable damages  include all 
damages normally occurring as a result of a particular failure to perform or breach.  Thus, this limitation, 
as a practical matter,  does not restrict a party’s liability for damages in most cases. 

Limitations on the amount of a party’s  liability under a contract which are defined by reference to the 
fee to be paid or that  is owed under the contract or any multiple thereof are not enforceable, as they 
usually do not reflect the amount of the typical foreseeable damages. The same applies to total amounts 
not reflecting the typical foreseeable damage. 

Restrictions under the Telecommunication Act 

See below section d) 

Direct and indirect damages 

Under German law, the distinction between direct and indirect damages is typically not used in liability 
clauses, as both the restrictions described above apply.  A general exclusion of indirect damages is not 
enforceable under German law.  In addition, the terms “direct damages” and “indirect damages” are not 
defined by German law, something which leaves room for interpretation by the parties and/or a court.  
In general, however, the way these terms are used  in Germany differs from the use of these terms  in 
common law countries.   For example, under German law  loss of profit may  in certain cases be a direct 
damage. 

Conclusion 

In general, most of the internationally common limitations on liability are not enforceable in German if 
they are included in a party’s standard contract terms.  It may be possible to negotiate such limitations, 
however,  if  the standard  terms are  individually negotiated and  the other party has an opportunity  to 
seek modifications to the standard contract terms. 

d) Limitation of liability for telecommunication services 
According to the Telecommunication Act (§ 44 a TKG), the  liability of the provider  is  limited to 12.500 
Euro for pecuniary damages (“Vermögensschäden”) per End User per event causing damage, and up to 
10 million  Euro  for  all  End Users  for  the  same  event.    This  does  not  apply  in  the  case  of  damages 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 24 of 93



Sabine Brumme  
Core Legal Issues Of Commercial Contracts in Germany – Conflicts of Law. 

© Sabine Brumme; August 25, 2010 

resulting  from  the provider’s willful misconduct or with  respect  to death, personal  injury or property 
damage.  

End users  for purposes of these provisions of  the Telecommunications Act are customers who do not 
provide  telecommunications services  to others.   Therefore  this  limitation would not apply  to contract 
parties who are resellers or to other telecommunications services providers. 

The standard contract terms which are used for end users do not permit deviations from those terms.  It 
is possible, however, to seek changes to those terms through negotiations of a specific contract. 

7. Indemnification 
The German statutory provisions do not provide for indemnification.  Usually the right to 
indemnification known in common law countries is replaced by the remedies that are available for 
contractual liability.  As the use of indemnities is not addressed in the German statutory provisions, the 
inclusion of indemnities in a contract may leave effect of the indemnities open to interpretation by a 
court.  In addition, if a language other than German is used in the relevant contract or document, the 
court may refer to legal principles of the foreign law in deciding a case.  In those circumstances, the 
court may argue that a breach in itself would give rise to liability under the contract and that, as is the 
case where a party has given a guarantee, it is not necessary to show that the provider was at fault (i.e. 
strict liability).  Thus, the implementation of indemnities may result in liability claims which would not 
arise out of the statutory provisions of German law.  

If a separate indemnification clause is included in the contract, it could also be interpreted in a way that 
takes the indemnification obligation outside any general limitation on liability of a party under the 
contract.  Given the risks involved in including indemnities in a contract that is governed by German law, 
indemnities, if used, should be drafted very carefully and precisely.  

8. Forum/Arbitration 
In case of cross‐border agreements,  it  is advisable  to select  in  the contract an exclusive  forum  that  is 
familiar with  the chosen governing  law and experienced  in applying  it  (i.e. a German court  in case of 
German  law).   A provider could either choose a city  (it  is advisable  to choose one with experience  in 
international trade) or use the place of either  its registered office or of  its customer’s as the exclusive 
forum for resolution of issues and disputes that arise under the contract.  German courts are extremely 
efficient  and  legal  costs  from  proceedings  in  German  courts  are  considered  to  be  reasonable, 
particularly when compared with the legal costs of court proceedings in common law countries. 

German law also allows the contract parties to chose arbitration as the exclusive forum for resolution of 
disputes  and  issues  that  arise  under  the  contract  and  to  specify  the  requirements  applicable  to  the 
appointment  of  an  arbitration  panel.  Arbitration  can  be  advisable,  particularly,  when  dealing  with 
international disputes  that  involve  the use of different  languages. However arbitrations may be more 
expensive than court proceedings in certain countries. 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In the Matter of the Arbitration
Between

INTERNATIONAL BECHTEL COMPANY
LIMITED,

Petitioner,

and

DEPARTMENT OF CIVIL AVIATION OF
THE GOVERNMENT OF DUBAI,

Respondent.

:
:
:
:
:
:
:
:
:
:
:
:
:
:

  Civil Action No. 03-0277 (JR)

MEMORANDUM ORDER

International Bechtel Company Limited ("Bechtel")

petitions this American court for judicial confirmation of an

arbitration award issued on February 20, 2002, under the laws of

Dubai.  The Department of Civil Aviation of the Government of

Dubai ("DCA"), the other party to the arbitration, moves to

dismiss.  The motion raises jurisdictional questions, which I

have resolved in petitioner's favor, and a question of

international comity, which need not be decided at this time. 

Further proceedings in this matter will be stayed pending a

decision on Bechtel's appeal of the decision of the Dubai Court

of First Instance invalidating the award, now pending before the

Dubai Court of Cassation.    
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Background

On March 30, 1992, Bechtel and the DCA entered into a

written Project Management Services Agreement for the design and

construction of a theme park and adjacent commercial and

residential developments in Dubai.  The parties agreed, inter

alia, that any disputes arising from the Agreement would be

decided by arbitration.  In 1999, a dispute did arise: Bechtel

claimed that the DCA had failed to pay Bechtel amounts due and

owing to it for services rendered and expenses incurred under the

terms of the Agreement; and the DCA counterclaimed that Bechtel

had breached its contractual obligations under the Agreement and

was liable in damages to the DCA and/or needed to make

restitution of payments already received from the DCA.  See Final

Award, dated February 20, 2002, at 2.  Pursuant to the Agreement,

on July 26, 2000, the parties met with and began arbitration

before Dr. Georg von Segesser, who had been appointed sole

arbitrator of the dispute.

On February 20, 2002, the arbitrator issued an

extensive written opinion, awarding Bechtel approximately $24.4

million in damages, costs and legal fees, and dismissing the

DCA's counterclaims for approximately $42 million.  On April 7,

2002, after the DCA had failed to satisfy the award, Bechtel

filed a petition in the Dubai Court of First Instance to confirm

the arbitration award.
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On April 22, 2002, the DCA filed a complaint in the

same Dubai court, seeking to overturn the award.  In a written

opinion dated November 16, 2002, the Court of First Instance

rejected five of the six arguments put forth by the DCA but

overturned the award on the sixth, finding that witnesses in the

arbitration had not taken oaths in the form prescribed by Dubai

law:

As for the last ground in the suit statement concerning
the invalidity of the award on the ground that the
witnesses did not take oath prior to hearing their
statements[,] . . . the arbitrator . . . is bound to
comply the procedures stipulated in the Arbitration
Chapter.  As such, . . . the violation of such
requirement renders the procedure invalid, which
affects the award.

. . . Article 41/2 of the [Civil Procedure] Law
determined the form of the oath to be taken by a
witness, namely: "I swear by the Almighty to tell the
truth and nothing but the truth".  Upon taking the
oath, the religion of the witness shall take into
consideration, if the witness requires the same.  The
purpose of stipulating to take the oath or to put a
witness to oath . . . is to give such statement a frame
leading to the truth with the exclusion of lying,
deviation or fancy, so that the statement becomes a
satisfactory decisive evidence, and satisfaction arises
from taking the oath.  The statement of a witness will
not be valid and certain unless the witness takes the
oath . . . [nor will] anything that relies on such
statement, as it becomes ineffective and cannot,
accordingly, be relied upon, particularly if such
statement is the evidence on which the award relied. 
It is imperative that the arbitrator puts a witness on
oath prior to giving his statement, which may not be
ignored or made other than in the form provided by the
law, as above quoted.  It is established from the
award, the subject matter of the suits, that the
arbitrator did not address the oath in the above form
as provided in the law upon hearing witnesses
William G. Leuing, Tilak Raj Billo, Christopher
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Hertzell, Steven Martin, Keith Kennedy, Ann Saha,
Christopher Brown, Mohamed Saleh Al Saleh, HH Sheikh
Ahmed Bin Saeed Al Maktoum, Abdullah Al Hashimi, Simon
Azzam, Surish Kumar, Masood Hasan Dariwala, Robert
Burnett and W. Michael.  As such, the requirements for
the validity of the respective statements of the above
witnesses were not available, which renders the said
statements invalid and also renders everything
established on such statements invalid.  Whereas the
award relied on the statements of the above witnesses
without putting them to oath as above quoted, the
award, the subject matter of the suits, is invalid
because it relied on an invalid procedure.

Int'l Bechtel Co. Ltd. v. Dep't of Civil Aviation of Gov't of

Dubai, case No. 288/2002 [Court of First Instance], at 6-8.  The

court rejected Bechtel's arguments that the DCA had waived its

objection to the form of the oaths by failing to object on that

ground during the arbitration, or by agreeing in advance that the

arbitration award would be final and binding and that there would

be no appeal to any court.  See Agreement, at ¶19B.  The court

explained:

[T]he party who is originally required to comply with
the procedures stipulated under the law, is the
arbitrator, but not the litigants.  Administering oath
on witnesses is an imperative requirement under Article
211 of the Civil Procedures Law, which the arbitrator
should comply with even if the litigants have agreed
otherwise.  
. . . 
Article 216/2 of the Civil Procedures Law . . .
provides that "The acceptance of a request to
invalidate an award shall not be affected by the waiver
of a litigant of its right to such invalidation prior
to the issuance of the award".  Moreover, it may not be
held to the request to invalidate the award before the
arbitrator himself but such request may be held thereto
either under a separate suit or during the hearing of

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 80 of 93



1The parties also informed the Court at oral argument on
January 12, 2004, that Bechtel has filed a petition for
confirmation of the arbitration award in the courts of France.

2Section 1330(a) provides:

The district courts shall have original
jurisdiction without regard to amount in
controversy of any nonjury civil action against a
foreign state as defined in section 1603(a) of
this title as to any claim for relief in personam
with respect to which the foreign state is not
entitled to immunity either under sections
1605-1607 of this title or under any applicable
international agreement.

28 U.S.C. § 1330(a).

- 5 -

the suit brought before the court to confirm such
award.

Int'l Bechtel, [Court of First Instance], at 9.

Bechtel appealed the Court of First Instance ruling to

the Dubai Court of Appeal on December 14, 2002.  While that

appeal was pending, on February 19, 2003, Bechtel filed its

petition in this Court.  On June 8, 2003, the Dubai Court of

Appeal affirmed the decision of the Court of First Instance.

Bechtel has taken that decision to the highest court of Dubai,

the Court of Cassation, where Bechtel's appeal remains pending.1

I.  SUBJECT MATTER JURISDICTION

Bechtel has invoked this Court's jurisdiction under 28

U.S.C. § 1330(a),2 asserting that the DCA is a foreign state as

defined in § 1603(a) of the Foreign Sovereign Immunities Act of

1976, 28 U.S.C. § 1602 et seq. ("FSIA"), and that its claim falls
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3The petition states in relevant part:

Jurisdictional Allegations

. . . Respondent Department of Civil Aviation of the
Government of Dubai ("DCA") is a foreign state as
defined in 28 USC § 1603(a) and is not entitled to
immunity from this claim under either 28 USC §§ 1605
through 1607 or any applicable international agreement. 
Accordingly, this Court has original jurisdiction over
this matter pursuant to 28 USC § 1330(a).

Pet. to Confirm Arbitration Award, at 1-2.

4See Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460
U.S. 1, 25 n.32 (1983) ("The Arbitration Act is something of an
anomaly in the field of federal-court jurisdiction.  It creates a
body of federal substantive law establishing and regulating the
duty to honor an agreement to arbitrate, yet it does not create

- 6 -

under two of the FSIA's exceptions to immunity: for commercial

activities, 28 U.S.C. § 1605(a)(2), and for arbitration awards,

28 U.S.C. § 1604(a)(6).3

The DCA's jurisdictional argument does not meet

Bechtel's jurisdictional allegations.  It focuses instead on the

Federal Arbitration Act, 9 U.S.C. § 1 et seq. ("FAA"), and

maintains that "Bechtel seeks to invoke jurisdiction here solely

under the FAA . . . [b]ut the FAA does not apply because the

Agreement explicitly states that Dubai law governs, and Dubai law

expressly designates the Dubai Court as the exclusive forum for

confirmation of the arbitration award."  Resp't Mem., at 4-5

(emphasis in original).  But Bechtel does not assert that the FAA

confers subject matter jurisdiction in this Court, and clearly it

does not.4  It is the FSIA that "provides the sole basis for
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any independent federal-question jurisdiction under 28 U.S.C.
§ 1331 (1976 ed., Supp. IV) or otherwise. . . . [H]ence, there
must be diversity of citizenship or some other independent basis
for federal jurisdiction . . . ."); see also Kasap v. Folger
Nolan Fleming & Douglas, Inc., 166 F.3d 1243, 1245-47 (D.C. Cir.
1999). 

- 7 -

obtaining jurisdiction over a foreign state in the courts of this

country," Argentine Republic v. Amerada Hess Shipping Corp., 488

U.S. 428, 443 (1989); see also id. at 434 ("Sections 1604 and

1330(a) work in tandem: § 1604 bars federal and state courts from

exercising jurisdiction when a foreign state is entitled to

immunity, and § 1330(a) confers jurisdiction on district courts

to hear suits brought by United States citizens and by aliens

when a foreign state is not entitled to immunity." (emphasis

omitted)).

"At the threshold of every action" against a foreign

state, the Court must satisfy itself that it has jurisdiction by

"apply[ing] the detailed federal law standards set forth in the

[FSIA]."  Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480,

493-94 (1983).  The DCA has not responded to Bechtel's petition

on the merits.  Its motion to dismiss does not assert immunity

under the FSIA or challenge the facts upon which Bechtel relies

in invoking the commercial activities and arbitration award FSIA

exceptions.  The D.C. Circuit has held that "if the sovereign

makes a 'conscious decision to take part in the litigation,' then

it must assert its immunity under the FSIA either before or in
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its responsive pleading.'"  Phoenix Consulting Inc. v. Republic

of Angola, 216 F.3d 36, 39 (D.C. Cir. 2000) (quoting

Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d

438, 443-45 (D.C. Cir. 1990)).  This is because "failure to

assert the immunity after consciously deciding to participate in

the litigation may constitute an implied waiver of immunity, 28

U.S.C. § 1605(a)(1), which invests the court with subject matter

jurisdiction under 28 U.S.C. § 1330(a)."  Id. (citing H.R. Rep.

No. 94-1487, at 18 (1976), reprinted in 1976 U.S.C.C.A.N. 6604,

6616-17); but see id. at 39 n.*.

I make no ruling as to whether the DCA has consciously

decided to take part in this litigation.  Suffice it to say that

there is nothing now of record to indicate that this Court does

not have jurisdiction over the subject matter of this case.

II.  INTERNATIONAL COMITY

The DCA invokes the doctrine of res judicata, asserting

that Bechtel may not relitigate here what it lost in the Dubai

courts.  "The theory often used to account for the res judicata

effects of foreign judgments is that of comity, which is the

'recognition which one nation allows within its territory to the

legislative, executive or judicial acts of another nation.'"  

Gulf Petro Trading Co. v. Nigerian Nat'l Petroleum Corp., 288 F.

Supp. 2d 783, 794 (N.D. Tex. 2003) (quoting Societe Nationale

Industrielle Aerospatiale v. U.S. Dist. Court for S.D. Iowa, 482
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U.S. 522, 544 n.27 (1987) (quoting Hilton v. Guyot, 159 U.S. 113,

163-64 (1895))).  In no event will this Court undertake to decide

whether witness oaths were properly administered in the

arbitration as a matter of Dubai law, nor, indeed, does Bechtel

ask for such a ruling.  Instead, Bechtel seeks direct enforcement

of the arbitration award, without any regard for Dubai court

proceedings subsequent to that award.  Bechtel's position is that

the proceedings of the Dubai courts in this matter are not

entitled to international comity and that they should be ignored.

In the seminal case of Hilton v. Guyot, 159 U.S. 113

(1895), the Supreme Court found that "'the merits of the case

should not, in an action brought in this country upon the

judgment, be tried afresh, as on a new trial or on appeal, upon

the mere assertion of the party that the judgment was erroneous

in law or in fact' if there has been opportunity for a full and

fair trial abroad before a court of competent jurisdiction,

conducting the trial upon regular proceedings, after due citation

or voluntary appearance of the defendant, and under a system of

jurisprudence likely to secure an impartial administration of

justice between the citizens of its own country and those of

other countries, and there is nothing to show either prejudice in

the court, or in the system of laws under which it was sitting,

or fraud in procuring the judgment, or any other special reason

why the comity of this nation should not allow it full
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5The D.C. Circuit further explained that

[w]hen the foreign act is inherently inconsistent
with the policies underlying comity, domestic
recognition could tend either to legitimize the
aberration or to encourage retaliation,
undercutting the realization of the goals served
by comity.  No nation is under an unremitting
obligation to enforce foreign interests which are
fundamentally prejudicial to those of the domestic
forum.  Thus, from the earliest times, authorities
have recognized that the obligation of comity
expires when the strong public policies of the
forum are vitiated by the foreign act. 

Laker Airways, 731 F.2d at 937.
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effect . . . ."  Tahan v. Hodgson, 662 F.2d 862, 864 (D.C. Cir.

1981) (quoting Hilton, 159 U.S. at 158-59).

"[T]he central precept of comity teaches that, when

possible, the decisions of foreign tribunals should be given

effect in domestic courts," but a special reason for declining

comity exists when the foreign judgment is "contrary to the

crucial public policies of the forum in which enforcement is

requested."  Laker Airways Ltd. v. Sabena, Belgian World

Airlines, 731 F.2d 909, 931, 937 (D.C. Cir. 1984).5  "[A] state

is not required to give effect to foreign judicial proceedings

grounded on policies which do violence to its own fundamental

interests" or which are "predicated on laws repugnant to the

domestic forum's conception of decency and justice."  Id. at 931

& n.71.  However, the public policy exception is "a narrow one,

and a court will not deny enforcement because the foreign
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jurisdiction has different procedural or technical rules of law

than does the United States, or because the foreign judgment is

based on a cause of action not recognized by the enforcing

jurisdiction."  Ricart v. Pan Am. World Airways, Inc., case No.

89-0768 (D.D.C. Dec. 21, 1990) (internal citations omitted).

Bechtel has not alleged that the Court of First

Instance is not a court of competent jurisdiction, nor does it

question the court's general integrity.  Bechtel has not argued

that the Dubai judgments rendered in this case were fraudulent,

or that the relevant parties did not have an opportunity to be

heard.  And Bechtel will not be heard to argue that Dubai does

not have a legitimate and reasonable interest in providing a

forum for the dispute, see Gulf Petrol, 288 F. Supp. 2d at 794,

as the Agreement required that the arbitration be conducted under

Dubai law.  The comity question that Bechtel's challenge does

raise is whether the Dubai courts' invalidation of the arbitral

award on the ground of improper administration of witness oaths

is "repugnant to fundamental notions of what is decent and just"? 

Tahan, 662 F.2d at 864 (citation and internal quotation marks

omitted).

The Dubai court's invalidation of the arbitral award

solely on the ground that witness oaths were not properly

administered, where neither party objected to the form of the

oaths when given, in the face of a contract provision stating
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plainly that the award would be final and binding and that there

would be no appeal to any court, registers at the hypertechnical

fringe of what Americans would call justice.  Whether it is

"repugnant to fundamental notions of what is decent and just,"

however, remains to be seen, as (a) Bechtel's appeal to the Dubai

Court of Cassation has not been decided, and (b) neither party to

this dispute has been able to say whether an affirmance by the

Court of Cassation would have a preclusive effect on

rearbitration. 

*     *     *     *     *     *     *

It is accordingly by the Court sua sponte ORDERED that

all proceedings in this case are stayed pending further order of

the Court.  As an administrative matter, the DCA's motion to

dismiss [16] is denied without prejudice.  The Court will

entertain a further motion by either party after a decision is

rendered by the Dubai Court of Cassation, or in the event that
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6In light of the decision to stay the case, I need not and
do not consider the merits of the parties' contentions concerning
proper application of the Agreement's choice of law clauses.

The DCA's "forum non conveniens" argument asserts that the
courts of Dubai are an adequate alternative forum, but, since the
parties' dispute is already sub judice in that forum, the
argument is really only a variant of the DCA's res judicata
argument that need not be given further consideration.
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Bechtel's petition to confirm its arbitration award in the courts

of France moves forward.6

      JAMES ROBERTSON
United States District Judge
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