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Faculty Biographies

William Culton

William E. Culton, Jr. is general counsel of Picerne Military Housing, LLC, in East
Greenwich, RI. Mr. Culton is responsible for the oversight of all legal matters affecting
the company, including its partnerships with the US Army, major transactions, daily
project-level operational issues, and various corporate matters. He is also responsible for
the legal matters of several affiliated businesses, including a regional residential real
estate development firm and a small chain of award-winning restaurants.

Prior to joining Picerne Military Housing, Mr. Culton was general counsel of Goodman
Industrial Equities, LLC in Boston, MA; assistant general counsel of Heritage Realty
Investment Trust, in Boston, MA; and assistant general counsel of Mark Centers Trust, in
Kingston, PA.

Mr. Culton is a member of ACC, ABA, Rhode Island Bar Association, and
Massachusetts Bar Association. Mr. Culton provides legal oversight and fundraising
assistance to the Our Family For Families First Foundation, Inc., a charitable
organization providing college scholarships and grants to the children and spouses of
military service members living at the seven Army installations where Picerne Military
Housing operates.

Mr. Culton is a graduate of The University of Rhode Island and Western New England
College, School of Law.

Daniel Ferguson

Daniel P. Ferguson is a partner at the law firm WeirFoulds LLP and co-chair of the firm's
Infrastructure and Public Projects Practice Group. WeirFoulds LLP is located in Toronto
and practices in the areas of commercial, litigation, property and government. Mr.
Ferguson has expertise in meeting the needs of both the public and private sectors in
public infrastructure projects and public/private collaborations. He has worked on many
high profile public infrastructure projects in the Province of Ontario in areas including:
optimal risk allocation, procurement processes, the design-build phase, operations and
management phases, project finance, and governance structures. He has worked on
projects including rapid transit systems, various sports, entertainment, cultural and
recreational facilities, various green energy and electricity generation projects, and
various urban renewal projects. Mr. Ferguson's practice includes a diverse range of
corporate and commercial law areas. He provides legal advice to a variety of corporations
and financial institutions and to numerous public sector clients.

Mr. Ferguson has written and presented extensively in the area of public infrastructure
and public/private collaborations.
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Bradley McLellan

Bradley N. McLellan is a partner in the Toronto law firm of WeirFoulds LLP. He is a co-
chair of the firm's Infrastructure & Public Projects Practice Group and the chair of the
Commercial Real Estate Practice Group. WeirFoulds LLP is recognized by the Canadian
Legal Directory by LEXPERT as a leading property development firm in Toronto, and
Mr. McLellan has consistently been named as a leading practitioner in Toronto in
property financing and development. He has acted for numerous clients in the
development of significant infrastructure and other public projects. Projects include rapid
transit, a people mover system, sports and entertainment centres, and a mixed use
downtown redevelopment. His work on public-private partnership projects includes
structuring the project, procurement advice, project funding and finance, and drafting
project documents.

Mr. McLellan is the co-author of Real Estate Law (4th edition, 1992), and he was a co-
author of Condominium: The Law and Administration in Ontario (1st edition, 1981). He
has written extensively in the areas of infrastructure and public projects and real estate
law. He taught the Real Estate Transactions course at the University of Toronto Law
School for 17 years. He has also taught in the part-time Real Estate LL.M. program at
Osgoode Hall Law School.

Janis Vanderburgh

Janis Vanderburgh is in-house senior counsel and corporate secretary to the York Region
Rapid Transit Corporation (the "Corporation"), an Ontario business corporation
established by The Regional Municipality of York to design and deliver a rapid transit
system in the Region of York. As a member of the Corporation's senior management
team, Ms. Vanderburgh is responsible for providing leadership and direction to support
the Corporation's rapid transit business, including negotiating and managing its legal and
business relationships with the Region of York, the Federal government, the Provincial
government, and its private sector partners. She provides legal advice to the Corporation's
Board of Directors on a broad range of corporate law issues including contractual
obligations, governance, procurement, directors' fiduciary obligations and private-public
partnerships.

Prior to joining the York Region Rapid Transit Corporation, Ms. Vanderburgh worked in-
house at the Region of York handling a portfolio of municipal, corporate, and leasing
matters, as well as being corporate counsel to the Region's housing corporation. Prior to
joining the Region of York, she worked in private practice in Toronto, Ontario, where she
advised a broad range of corporate clients on shareholder issues, corporate transactions
and reorganizations.

Ms. Vanderburgh has a BCA and an MBA from McMaster University, in Hamilton,
Ontario. She is a law graduate of the University of Western Ontario.
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1. INTRODUCTION

» Wide Array of Infrastructure and other
Public Projects

The Debate over the use of P3’s
+ Organization of today’s Presentation
Introduction of Panelists

BE THE SOLUTION.
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2. ALTERNATIVE PROJECT

STRUCTURES
+ SPECTRUM OF PROJECT DELIVERY
OPTIONS
| |
\ \ \
Traditional Public-Private Full
Delivery Model Partnerships Privatization

* TYPES OF MODELS
— Design Build (DB)
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* TYPES OF MODELS (contd)

» Design Build Finance (DBF)
* Design Build Operate Maintain (DBOM)

* Design Build Finance Operate Maintain
(DBFOM)

* Build Own Operate (BOO)
* Build Own Operate Transfer (BOOT)

BE THE SOLUTION.
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« DIFFERENTIATING CHARACTERISTICS
OF THE MODELS

— Does the Public Sector prescribe exactly what
it wants?
— Who owns the asset?
« Difference between Privatization and P3.

» Who controls/ operates/ maintains the
asset?

BE THE SOLUTION.
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» DIFFERENTIATING CHARACTERISTICS
OF THE MODELS (cont'd)

— What happens to the asset at the expiry of the
term?

— Is the Project publicly funded or privately
financed?
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» TYPICAL P3 PROJECT STRUCTURE

Public Sector
Entity

Senior
Government
Funding

Concession Agreement
or

Project Agreement
Special Purpose \«+————Shareholders
Company (Private alone or
Public and Private)

Operation and
Maintenance
Agreement

Private Sector
Financing

Design-Build
Agreement
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+ IMPORTANCE OF EARLY PROJECT
PLANNING BY THE PUBLIC SECTOR

— The Private Sector should not be engaged
until the Public Sector has done its homework

— Project or Contract Scope and Timing Need to
be Defined

— Project Structure Needs to be Determined

—Is a Public Private Partnership the best Model
for the Project?
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PLANNING BY THE PUBLIC SECTOR

(cont’d)
— What role will the Public Sector perform?
— Legal authority for Public Sector to undertake

and structure the Project in the proposed
manner

— Preparation of a Business Case
— Procurement Options

Copyright © 2010 Association of Corporate Counsel

6 of 225



ACC's 2010 Annual Meeting Be the Solution.

BE THE SOLUTION.

athendt i F (ki natl ot ot ot t /‘\CC Association of
ACC’s 2010 Annual Meeting « October 24-27 Corporate Counsel

3. RISK ALLOCATION AND PROJECT
DOCUMENTS

* WHAT IS RISK ALLOCATION?
— Optimal Risk Allocation
— Identifying and Defining Risks
— Developing a Risk Allocation Matrix

BE THE SOLUTION.
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+ DETERMINING WHO SHOULD BEAR
THE RISK?

— Power and Authority to Manage the Risk
— Compensating the Party Bearing the Risk
* From Project Revenues?
* From Funding?
* Other Sources

BE THE SOLUTION.
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* RISK ALLOCATION ISSUES IN
POLITICALLY SENSITVE PROJECTS

— Projects where Ownership or Control of an
Asset are Sensitive Issues

» Highway Tolls
* Transit Fares
» Water Rates
— Statutory or Regulatory Requirements
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+ PROJECT DOCUMENTS

— Design-Build Agreement

* Use of Standard Form Industry
Construction Agreements

* Are the Risks Appropriately Allocated?
* Contract Prices

—Fixed Fee

—Guaranteed Maximum Price (GMP)
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- Design-Build Agreement (cont'd)

* Penalties and Incentives
» Other Key Clauses

BE THE SOLUTION.
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- Operation And Management Agreement
* Term of Contract

* Duties and Responsibilities of Operator/
Manager

» Termination of the Contract
—For Cause
—For Convenience
* Insurance and Indemnities
» Other Key Clauses
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- Concession Agreement
» Term of Concession

» Duties and Responsibilities of
Concessionaire

» Termination of Concession
—For Cause
—For Convenience
* Insurance and Indemnities
* Other Key Clauses

BE THE SOLUTION.
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- Ground Lease

» Term of Ground Lease

* Rent Payable

* Default Provisions

* Insurance and Indemnities

* Repair and Maintenance Obligations
*» Other Key Clauses

BE THE SOLUTION.
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- Private Financing
* Part of a Proposal Team or Arranged
Separately
+ Paid out by Senior Government on
Completion?
+ Paid out through Project Revenues?

* Lender’s Approval of Risk Allocation and
Project Documents

* Role of Pension Funds in Project Financing
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4. MAKING IT WORK - PUBLIC
SECTOR PERSPECTIVE — YORK
REGION RAPID TRANSIT PROJECT

+ INCEPTION OF THE PROJECT
—2001-2002 RFQ
—2002 RFP

— 2002 Initial Project Agreement (“Stage One
Agreement”)

BE THE SOLUTION. A
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+ PROCURING THE PRIVATE SECTOR
PARTNER

— Very Competitive RFP Process in 2002

— Consortium of International Corporations
Chosen

BE THE SOLUTION.
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» CHANGES IN SENIOR GOVERNMENT
FUNDING

— Evolution of “Incremental Project Financing” in
2003

—Long Term Planning More Difficult

— Project Development in Phases and
Segments

— Success of “Quick Start”

21
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* PUBLIC/ PUBLIC RELATIONSHIP

— Changes over time in roles of Senior
Government (the Province and the Federal
Government)

— Political Risk

— Roles of Infrastructure Ontario and Metrolinx
» Master Agreement between Metrolinx and

YRRTC

— Maintenance Agreements with Local
Municipalities

BE THE SOLUTION.
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+ RECENT CHALLENGES AND HOW
THEY WERE HANDLED

— Procurement Agreement for Continuing Role
of Private Sector Partner

— Approval of Metrolinx to the Procurement
Agreement

— Use of “Cost Confidence Process” to ensure
Competitive Pricing

— Infrastructure Ontario for specified segment
project financing

BE THE SOLUTION.
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5. MAKING IT WORK - PRIVATE
SECTOR PERSPECTIVE - PICERNE
MILITARY’S HOUSING PARTNERSHIP
WITH U.S. ARMY

* THE MILITARY HOUSING
PRIVATIZATION INITIATIVE (1996)

— Allowed Department of Defense (DOD) to
provide:
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« direct loans
* loan guarantees

« other incentives to encourage private sector
firms to develop and manage housing

* TYPICAL PICERNE/ U.S. ARMY PROJECT
STRUCTURE:

BE THE SOLUTION.
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U's' ArmY Fee Simple
+ Ground Lessor Improvements Partnership (LLC)
. T |

> Owner/Borrower/Ground Lessee
T

\
Developer N Construction

Management N
Contract (Fee) \ Contract (Fee)
\

,
Contract (Fee) ~ #
,

,

¥

\
.

Picerne
Management

Picerne
Construction

Picerne

Development
Managing Member/Developer

Property Manager

General Contractor

~ + P
Picerne Military Housing, LLC
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+ PROJECT DOCUMENTS

— LLC Operating Agreement

— Ground Lease

— Municipal Services Agreement

— Development Agreement

— Construction Agreement

— Property Management Agreement
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* CHALLENGES AND SOLUTIONS

— Partnership with “Big Army” (DA) and “Little
Army” (Installation)

» Whose decision is it?

» Major Decision process
— Customer

* Military Service Members and Families
— Evictions

* Exclusive Federal Jurisdiction

BE THE SOLUTION.
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6. THE P3 EXPERIENCE TO DATE
— The United Kingdom
— Australia
—Canada

* Province of British Columbia (Partnerships
B.C.)

* Province of Ontario (Infrastructure Ontario )
* Province of Quebec
— The United States

BE THE SOLUTION.
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7. ROUNDTABLE AND QUESTIONS
FROM THE AUDIENCE
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It is widely recognized that there is a critical need for construction of new infrastructure and the
repair and maintenance of existing infrastructure. Infrastructure includes a very wide range of
projects: highways and toll roads, rapid transit, hospitals, airports, bridges, ports, water and
wastewater, energy and power, schools, courthouses, sports and recreation facilities, and
downtown revitalization. There are also many other types of “public projects” which involve
municipal/ local government, senior government (Provincial/ State or Federal), or government

agencies.

The objective of this Article and the PowerPoint Presentation delivered by the Panel on this same
topic is to help in-house counsel better understand the various ways that infrastructure projects
and other public projects can be structured and whether a public-private partnership is the best
model for a particular infrastructure or public project. This Article is organized into four
sections: 1. What is a Public-Private Partnership? 2. Is a P3 Structure Appropriate for a Project?
3. Risk Allocation 4. Project Governance and Stakeholders. Appendix “A” contains a list of
Resources used to compile this Article and the PowerPoint Presentation. Appendix “B” includes
copies of two articles (Appendices B1 and B2) that are referred to in Appendix “A” and which
will serve as good background reading for in-house counsel. Appendix “C” contains a sample

Risk Allocation Matrix.
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1. What is A Public-Private Partnership?

Spectrum of Project Models

There is a wide spectrum of project models for the delivery of an infrastructure or other public
project. On one end of the spectrum would be the “traditional model”, under which the public
sector maintains ownership of the project asset and prescribes the specifications for what is to be
constructed and operated. Most project risk in this model stays with the public sector. One of
the criticisms of the traditional model has been that a project is often delivered over budget or

later than the agreed upon time for delivery.

At the other end of the spectrum of project models is a “privatization”. In a privatization, the
public sector transfers ownership of the public assets to the private sector. As the owner of the
project asset, the private sector will have control of the asset, subject only to any Agreement that
may be entered into between the public sector and the private sector respecting the construction,
operation and ownership of the asset. The privatization model has not been widely used in North

America.

In the middle of this spectrum are public-private partnerships. There are a wide array of public-
private partnership structures in and of themselves. The differentiating characteristic of the
various types of public-private partnerships will be the degree of control that the private sector
has over the assets. Another important differentiating characteristic of the various types of

public-private partnerships is whether “private financing” is obtained.
The Essence of a P3

The very use of the term “partnerships” in the term “public-private partnerships” is misleading.
There is no legal partnership between the public sector and the private sector in a public-private
partnership. The public sector certainly would not want to be in a situation where there is a legal
partnership because that would mean that the public sector could very well be responsible for
liabilities incurred by the private sector in the ordinary course of the development or operation of
the asset. Instead, the use of the word “partnerships” is more akin to the word “collaboration”

and simply refers to the fact that the private sector and the public sector are collaborating on a
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project and allocating project risks between them. Oftentimes, the term “public-private

partnership” is short formed to “P3”.

It important to distinguish between the various types of delivery models and the various type of
public-private partnership arrangements. Too often, people describe a particular proposed
project as a “privatization”, when it is actually a P3 arrangement. Since a privatization involves
the private sector’s ownership of the asset and this may not necessarily be the case (and in fact
usually is not) in a public-private partnership, this misunderstanding of the nature of the project
can result in opposition to a proposed project simply on the basis of a mis-description of what is

taking place.
P3 Project Documents

When a P3 is utilized as a project structure, there is usually an Agreement entered into between
the public sector and the private sector and which may be called a “Project Agreement”, a
“Concession Agreement”, or perhaps a “Ground Lease”. This Agreement will set out what the
powers, responsibilities and duties are of the private sector in the delivery and operation of the
project asset. In addition, such an Agreement will deal with insurance issues, indemnification,
termination (for default or, possibly, “for convenience”), and dispute resolution provisions, as
well as many other detailed provisions. There may very well be project financing Agreements
entered into between the private sector and the lender providing project financing. In many
cases, the private sector utilizes a “special purpose company” that contracts with the public

sector and also contracts with the lender.

In most cases, the public-private partnership arrangement will also include a Design-Build
Agreement between the special purpose company and a contractor and an Operations and
Management Agreement between the special purpose company and the operator. These two
additional project agreements are very detailed documents and the public sector will, in almost
all cases, require that its approval to the form and content of these documents be obtained prior

to their being entered into.

One of the important issues to be negotiated between the public sector and the private sector

when a P3 is entered into is the term of the Agreement under which the private sector has the
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rights and responsibilities set out in the Agreement between the public sector and the private
sector. Depending on the type of project and how it is structured, the term can range from 15
years to 99 years. To the extent that ownership of the asset is transferred to the private sector
during the term of this arrangement, the Agreement between the parties will need to address
repair and maintenance responsibilities, so that the asset is returned to the public sector in a state
of maintenance and repair that the public sector expects. Even if ownership of the project asset

stays with the public sector, repair and maintenance are important issues.

2. Is a P3 Structure Appropriate for a Project?

Studies to be Undertaken

Prior to undertaking an infrastructure or other public project, it is important for the public sector
involved in the project to undertake a business case study. This analysis should assess what
particular type of project model would best suit the particular project. Additionally, the public
sector should also consider, prior to embarking on the project, what project risks it wishes to
retain and which project risks should be allocated to the private sector. The public sector may
consider undertaking a “public sector comparator” to assess what the expected cost savings
would be by undertaking the project other than by way of the “traditional model”. It is
paramount that the public sector consider which particular type of project model will result in

“value for money” for the public sector.
Accountability and Transparency

No matter which project structure or model the public sector chooses for the project, the public
sector must ensure that the project is carried out in an accountable and transparent manner. The
principles of “accountability” and “transparency” are critical to the public sector. If the public
sector contracts with the private sector for delivery of a particular infrastructure project, the
public sector remains accountable for delivery of the infrastructure. An often-quoted principle in

this regard is “you cannot contract out accountability”.
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Factors to Consider

Since privatizations are quite rare in North America, the decision for structuring the project

becomes a decision whether to undertake the project using the “traditional model” or whether to

choose one of the various types of P3s. In making this decision, the public sector should, among

other things:

Conduct a business case that compares the various models that could be used to

undertake the project and compare the costs and benefits of each.

Undertake financial modelling to determine what the appropriate funding and

financing options are and what the anticipated costs of the project will be.

Determine whether the public sector is prepared to transfer at least some of the
control over the project asset to the private sector? If the public sector is not
prepared to do that, then the private sector will not be prepared to take project risk

and a public-private partnership is not the appropriate project model.

Has a “total life cycle cost approach” been undertaken to the infrastructure project

assets?

Are there are any regulatory or other legal restrictions on the manner in which the
private sector can be engaged by the public sector to undertake the particular

project?

What is the impact of the proposed project on current public sector employees and
how would they be affected by the alternative ways that the project could be

delivered?

What are the estimated “pursuit costs” under the proposed project procurement
and should any compensation be offered to private sector proponents where a

Request for Proposals is issued for the project?

Copyright © 2010 Association of Corporate Counsel
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Sensitive Sectors

There are certain infrastructure sectors where privatization is extremely unlikely and where there
has also been considerable debate about the use of P3s. One of those sectors is water and
wastewater. Even though a P3 in the water sector does not mean that the private sector operator
would necessarily own the drinking water facility, many people have expressed outrage that the
private sector will “own” a city or town’s drinking water under a P3 arrangement. In reality, the
private sector operator will usually only operate and maintain the water facility (and potentially
construct the facility if it is to be a new facility) with the city or town maintaining ownership of
the water facility. It is important, however, to recognize the sensitivity, both politically and

among citizens, to a P3 in the water sector.

3. Risk Allocation

Optimal Risk Allocation

One of the most important areas for the public sector and private sector to focus in on in a P3 is
the allocation of project risks between the public sector and the private sector. “Optimal Risk
Allocation” occurs where project risks are allocated to the parties best able to handle and manage
the particular risks. Optimal Risk Allocation does not occur where the public sector is able to
allocate all project risk to the private sector. The result of all project risk being allocated to the
private sector is a project cost that is much higher than would be the case if project risks are
optimally allocated. When the private sector is required to accept a particular project risk, the
private sector builds the assumption of that risk into the cost that the private sector charges for
undertaking the project. The public sector’s approach to risk allocation can vary, depending on
the political environment at the time and the level of government involved, and it is important for

the private sector to be aware of this in order that the appropriate risk allocation is achieved.
Risk Allocation Matrix

It is not easy to allocate project risks. Appendix “C” to this Article includes a sample Risk
Allocation Matrix that lists numerous project risks. A Risk Allocation Matrix is utilized to
determine which of the parties ought to bear the risk that is set out. As the Risk Allocation

Matrix in Appendix “C” indicates, there are numerous project risks during the various phases of
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the project. Those risks can include environmental risks, force majeure risks, political risk, the

risk of changes in the law, and the risk of increases in cost charged by suppliers and others.

The way in which project risks are allocated will not only impact on the pricing offered by
private sector proponents, but will also determine whether the private sector is interested at all in
such a project and whether lenders are prepared to provide private financing to the project.
When undertaken properly, risk allocation can be a “win-win-win” for all parties concerned, but

if it is too one-sided, the project will not be a successful one for at least one of the parties.

4. Project Governance and Stakeholders

Governance Model

In addition to assessing which risks should be borne by which party, it is important for the public
sector and private sector in a proposed P3 project to agree on an appropriate governance model
for the project. The governance model will determine how project decisions are undertaken and
when approvals are required for particular decisions. The governance model will also be critical
when disputes arise between the parties during one of the phases of the project. The particular
governance model may depend, in part, on the legal and regulatory framework that applies to the

particular project.
Arguments For and Against P3s

There has been considerable debate in North America about the use of P3s in infrastructure and
other public projects. In many infrastructure and other public projects across Canada that have
been proposed to be delivered using a P3 structure, special interest groups, in particular public
sector unions, have opposed the use of P3s for such projects. It has been argued by such groups
that the use of P3s results in windfall gains for the private sector, at the expense of the public
sector. It has also been argued by such groups that the use of P3s to deliver new infrastructure
projects can result in public sector job loss. Finally, it has been argued that P3s should not be
utilized because the public sector can borrow the funds necessary to develop an infrastructure
project at a lower interest rate than the private sector can borrow such monies through private

financing.
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On the other hand, many have argued that P3s are an appropriate delivery model for many
infrastructure and other public projects. Those favouring P3s have argued that the P3 model will
result in the delivery of infrastructure and other public projects “on time, on budget”. Many have
pointed to cost overruns when the “traditional model” has been used for the construction and
delivery of infrastructure and other public projects. Proponents of P3s have also pointed to
innovation that the private sector can bring to an infrastructure project when a P3 structure is

utilized.

In certain parts of Canada, some municipalities have been wary of using P3s to develop, build,
finance, operate and maintain infrastructure and other public projects. In addition to bearing the
burden of delivering most of the required infrastructure and having to determine where the
funding or financing for the project is going to come from, municipalities are now also bearing
the burden of determining which particular model should be utilized. Some municipalities are
concerned that, since such projects are delivered in a “fishbowl” like environment, criticisms
from stakeholders opposed to P3s can result in adverse media publicity that can affect the project

itself, local politicians, and staff working on the project.

Interestingly, the Canadian Federal Government announced a couple of years ago that its
preference was that a P3 structure be utilized when municipalities apply to PPP Canada Inc. (a
Federal Crown corporation) for Federal financing for a particular municipal infrastructure

project, or that a business case be presented showing why a P3 structure was not used.
Public Sector Champion

When structuring a P3 transaction, from both the public sector’s and private sector’s perspective,
it is important that there be a “public sector champion”. This is someone that is involved in the
project from the beginning and “shepherds” the project along. For a public sector champion to
be successful in his or her role, they must have the respect of the politicians involved in the
project, the public sector staff working on the project, and the private sector partner. Looking at
successful infrastructure and other public projects, one usually sees that there was an effective

public sector champion throughout the project.

Objective Assessment
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Clearly, not every infrastructure or other public project should be undertaken as a P3 but, equally
clearly, the P3 option should be considered for every infrastructure other public project as part of
an overall business case assessment. Much could be gained in North America from a thorough,
fair, balanced and objective analysis of both the successful and unsuccessful infrastructure and
other public projects which have used the P3 model and the lessons learned from such projects.

Such an analysis would be beneficial to both the public sector and the private sector.
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The Woodrow Wilson International Center for Scholars (
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WWICS), established by
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nent scholarship and linking it
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m into creative contact, enriching
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challenges, with the confident hope that through such discussions

understanding and better policy.
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PREFACE

The Woodrow Wilson international Center for Scholars (WWICS) and the Urban Land
Institute (ULI) are independent, non-profit, non-partisan organizations that help to shape public
policies in various fields through research, education, meetings, and publications. While each

organization has a unique mission an f study and practice, we

d emphasizes different areas O
share the belief that long-term prosperi

ty, security, and effective governance rest in part on
close and continuing cooperation petween business and government to meet a wide rangeé of
public needs.

ded enthusiastically when Mahlon (Sandy) Apgar, IV, proposed that he
f experienced government officials, business executives, thought-

der our auspices {0 produce a policy agenda on privatization and
Presidential Administration. We agreed that a discussion forum and
ts for public policy and private enterprise.

Thus, we respon
convene a small group o
leaders, and scholars un
partnerships for the next
related research could yield important insigh
During the ULI-WWICS Forum, participants examined the progress and problems of

he potential for broadening

privatization and partnerships in military housing and considered t
the principles and practices to other public needs. Their deliberations, as well as external

research and other meetings, inform the findings and proposals in this report. Our organizations
do not advocate specific policies and recommendations, but we commend the report for

consideration by the Presidential aspirants and their advisors.

Richard M. Rosan
President, Worldwide
Urban Land institute

Lee H. Hamilton
President and Director

Woodrow Wilson international Center for Scholars
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EXECUTIVE SUMMARY

This Forum reviewed 10 years of progress in federal privatization and public—private partnership
n the Department of Defense (DoD), the Department of

programs, called wp2v for short, primarily i

Veterans Affairs (VA), and the General Services Administration (GSA). From the programs'
successes and participants’ experiences, the Forum concluded that wider use of P2s in selected
federal functions could achieve public purposes more effectively, solve long-standing problems,
and gain billions of dollars in efficiencies, savings, and value improvements, compared with

conventional government actions.
2 strategy o achieve these benefits, mainly through

The Forum defined five principles for a P
d in selected public services:

reforms in federal asset management an
hrough new forms of private sector participation,

. Value: P?sproduce economic value t
fficiencies, and capital into federal agencies, and

injecting business ingenuity, energy, €
applying a "funding multiplier" to leverage government investment.

Solutions: p2s solve complex, costly public problems in critical government functions
such as housing, infrastructure, energy. and healthcare, with faster, cheaper, and better
outcomes than government—driven programs.

« Hurdles: P?s overcome hurdles to encouraging broader business engagement in public
problems through persistent, focused communications with key influencers, and through
flexibility to meset unforeseen conditions.

« Enablers: P%s require motivated agencies, en
able and willing private enterprises, incentives
of managing risk.

« Trust: P’ establish and sustain trust throug

transparent working relationships; and life-of-

abling authorities, dynamic markets with
for all parties to participate, and methods

h shared goals, incentives, and safeguards;
partnership agreements.

The Forum proposes five actions by the next President:

ophy: Endorse public—private partnerships as part of the
Administration's philosophy for reform, by promoting wider reliance on business partners
and proven approaches t0 producing gconomic value and solving public problems.

. Appoint p? commission: Appoint a commission on public-private partnerships to raise

awareness of P2, identify and prioritize high-value opportunities, define the rationale for

action, and galvanize support. ‘

Establish p? office: Establishan office of public-private partnerships to convert the

commission's findings into agency actions, foster interagency alliances, and encouragé

p? program implementation through communications and public relations campaigns.

. Institutionalize existing p? programs: institutionalize existing p? programs in DoD,
VA, GSA, and other agencies by removing regulatory and procedural hurdles and
ensuring adequate funding for the government‘s contribution.

+ Extend P2 model to other functions: Extend the Forum's P2 model to other major
federal functions -- €.8., housing, buildings, infrastructure, transportation, education /

training, and healthcare; and explore other potentially high-value areas.

- Endorse p? philos

@8 The Promise of PUBLIC-PRIVATE PARTNERSHIPS

Copyright © 2010 Association of Corporate Counsel

ﬁéit?l;é— gdlution

!
1
\

32 of 225



e
A€€'s 2010 Anmual Meeting

INTRODUCTION

Partnerships with business change the way government works. By infusing private
capital and capabilities with public purpose, govemment—business partnerships in selected
public functions can meet many community and individual needs cheaper, faster, and better.
Public-private partnerships do not supplant government, with its unigue legitimacy and
constitutional authority; instead, they improve the efficiency and effectiveness of many non-coré
government functions that are mirrored in the private sector. Through partnerships, the public
and private sectors achieve goals that neither could accomplish alone.

Some of the best examples of such partnerships are found under the rubric of
privatization, and the terms have been used interchangeably, if incorrectly, in recent years.
With the advent of mixed economies, privatization described the divestment, or outright sale, of
government-owned enterprises to the private sector, and outsourcing, oF transfer of
responsibility, of government functions to contractors. In the 1990s, the Clinton Administration
broadened the interpretation of privatization to include many forms of shared ownership and
management between government and business through public-private partnerships. The
landmark 1996 legislation named "Military Housing Privatization Initiative" (MHPI), discussed
jater in this report, specifically embraced such partnerships in spirit and in form. This policy has
been continued and strengthened by the Bush Administration. (See nprivatization” Models.)

"PRIVATIZATION“ MODELS
Three Common Definitions of Privatization

Development/ .

Building on the MHPI authorities, | set up the US Army's Residential Communities

Initiative, known as RClI, shortly after my appointment by President Clinton as Assistant
Secretary of the Army for Installations and Environment in 1998. | had been given a mandate
by the Administration and Congress to "fix the Army's housing problem.” The solution was to

BE The Promise of PUBLIC-PRIVATE PARTNERSHIPS 2
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enlist the real estate industry, with its vast capabilities and resources, in long-term partnerShips
with the Army. Now in its tenth year, RCI has become one of the largest public-private
partnership programs in the federal government. RCI demonstrates how business can help
government to fulfill public needs and, in the process, produce innovations in the ways

government meets those needs.

Military housing may seem an unlikely foundation for a discussion of partnering in other
government functions. Both business and civic leaders ask how @ military program, even if
successful, would be relevant to meeting non-military public needs. The short answer is that the
military is in many ways a microcosm of American society and, in recent years, has been an
inventive test bed for transformation in its structure and processes. Military installations areé
small cities, with nearly all of the functions, most of the problems, and many of the solutions
demonstrated by communities everywhere. In solving its housing problems and meeting other
challenges requiring flexibility and creativity, the military has earned Americans' trust and

respect.

A more complete answer lies in the following pages as we examine the military model to
discover how this large, complex government institution has fundamentally changed its policies
and management approach by engaging the private sector in meeting a major chalienge. The
military has learned how to attract high-quality business partners and cooperate with them -~
seizing opportunities to create efficiencies and provide market returns, structuring projects to
balance rewards and risks, setting incentives to encourage excellent customer service, and
involving many stakeholders in decision-making. '

' In April 2008, | invited 25 government officials, business executives, and thought leaders
. {o review the lessons from RC!; identify other public-private partnerships undertaken by federal,
state, and local agencies; and explore ways 0 adapt the RCl model in other federal government
functions. Meeting as the Forum on Privatization, we sought to distill the participants'
knowledge and experience of the private-public nexus into principles and proposed actions for
consideration by the next Presidential Administration. The Forum was co-hosted by the Urban
Land Institute (UL!) and the Woodrow Wilson International Center for Scholars (WWICS), with
financial and staff support from Jones Lang LaSalle (JLL). (See Participants and Expert

Resources.)

To resolve the semantic conundrum, we chose to append "Partnerships” to
"privatization.” This convention, also enshrined in the Army Secretariat, embraces the spirit of
government-business partnerships that, to the Forum participants, defines our topic and
ensures more comprehensive treatment. From here on in this report, we will use the shorthand
np2" 5 denote joint public-private efforts whether they are called partnerships or privatization.
(See P* Where Privatization and Partnerships Meet.)

®# The Promise of PUBLIC~PR[VATE PARTNERSHIPS 3
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p%: WHERE PRIVATIZATION AND PARTNERSHlP MEET
P? Provides Optimum Balance of Government Risk, Reward, Control

purely Private

. Sale of asset or + No remaining

« No private + Contract with . Government and
involvement private entity to private sector function to private governmental
. “In-house” provide services, cooperate over fong entity control, -
staff, facilities term to fulfili public responsibility, or
. Need / problem need ongoing benefit
defined by . Private partners use
government expertise to help '

define need and
method of delivery

. Government retains
role in control over
assets

Balance of Risk, Reard, Control

reference to “privatization" in this report may be controversial

because of its recent association with contracting excess es and breakdowns in lrag. Without
opining on those specifics, the Forum observed that such arrangements aré strictly government
outsourcing to contractors; they areé not privatization as we use the term. We therefore ask
readers to set aside the negative connotations about privatization. Dispensing with the ferm
entirely in this report would ignore the many gains we describe below.

We recognize that any

The Forum intentionally did not address p? for warfighting functions. Some of these are
non-combatant in their purpose or roles and either are performed under P? principles or could
be candidates for p? programs. However, the P2 landscape is sufficiently large and opportune
without confronting the philos ophical, political, and operational difficulties of P?in the

battlespace.

This report synthesizes the Forum discussions in April, a separate session on "lessons

learned from military housing" at the ULL's spring conference in May, and a parallel resear ch

effort undertaken at WWICS. The findings and conclusions are built mainly on the focused
ho brought some 500 years of experience 0. the table for

thinking and dialogue of participants W
purposeful, open discourse. The report is the product of a team effort and is written in the third
person to reflect the group's collective wisdom. While the group's contributions were essential

to producing this report and they are individually recognized in the Acknowledgments, no portion
of this should be attributed to any individual or to the UL, WWICS, or JLL; | take full

responsibility for the report's contents.

Mahlon Apgar, IV
Baltimore, Maryland
August 2008
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ARMY RCI: A P?2 FOR MILITARY HOUSING

The Forum focused first on lessons learned from the Army's military housing
wn as the Residential Communities Initiative (RCI). The principles

privatization program, kno
and proposals in this report draw heavily on concepts and methods that have been

institutionalized in RCI. Thus, the following background on RCI will help in understanding the
remainder of this report. RC| demonstrates how a willing and able industry can work with
government, in a spirit of collaboration and trust, to multiply public assets and services through

private sector capital prowess and entrepreneurial zeal.

RCI was proposed to remedy severe problems in family housing on Army posts

nationwide. Analysis in 1998 showed that 70,000 units -- three-quarters of the US inventory --

were substandard. Peeling paint, leaky plumbing, outdated designs, and drab neighborhoods
were hurting recruiting, retention, and morale. Even so, waiting lists for on-post housing,
favored by soldiers because it is affordable and convenient, were long. The maintenance
backlog, combined with a shortage of on-post housing, exceeded $7 billion. Because Army
housing competed for resources with many other military priorities, full funding to fix the problem
was unlikely to materialize. And by relying on traditional construction and management
processes, the backlog would take at jeast 20 years to clear.

The Army's situation, mirrored in other Military Services, had led Gongress to enact the
landmark MHPI legislation in 1996. This gave the DoD and Service secretaries the authority to
convey land and property to private businesses in exchange for housing renovation and
construction. 1t allowed companies to build to market standards, instead of restrictive, complex
military specifications; and it enabled them to receive soldiers' Basic Allowance for Housing
(BAH) as their revenue stream. It also provided for @ variety of risk-reduction measures in the
case of base closures and long troop deployments. An effort to enlist the real estate industry to
revitalize Army family housing had begun soon after the legislation passed, but had stalled due
to issues about the procurement process and indecision about the desired scope, scale, and

direction of the program.

in 1998, Mahlon (Sandy) Apgar was appointed Assistant Secretary of the Army for
installations and Environment (ASAI&E), with a mandate to solve the Army's housing problem.
Drawing on his background in community development, Mr. Apgar saw an opportunity to
transform the way the Army approached on-post housing. Until then, the focus was on
production -- building and renovating houses. Instead, he envisioned master-planned, "New
Urbanism" communities, with up-to-date homes that fit their natural surroundings in
neighborhoods with amenities common to their civilian counterparts. He also emphasized
preservation of the large stock of historic homes that define part of the Army's heritage in these
military communities. His challenge was to persuade leaders that the American real estate
industry could create a superior product more quickly and efficiently, at lower cost, and with
pbetter quality, than could the Army itself, and that developers could be attracted to work with the

military in a collaborative partnership.

Two key Army officials were convinced and took an immediate interest. General Jack
Keane, Army Vice Chief of Staff, began building support among senior officers. Dr. Bernard
Rostker, Under Secretary of the Army, guided department.al approvals within the complex

2% The Promise of PUBLIC-PRIVATE PARTNERSHIPS 5
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organization and budgeting system. in DoD, Dr. Jacques Gansler, Under Secretary of Defense
for Acquisitions, showed how existing mechanisms could jump-start the program; and Dr. John
Hamre, Deputy Secretary of Defense, enhanced the proposal with his wisdom and protected it

with his authority.

Similarly, in Congress, Representative Chet Edwards combined his real estate
experience and a passion for soldiers' well-being to save RCI in the appropriations review
process and promote it among his colleagues in the House Army Caucus. Other champions in
the early incubation were Representatives Joel Hefley, who chaired the authorizing commitiee
for MHPI: Norm Dicks, who served with Edwards on the Appropriations Subcommittee; and
Senator Jack Reed, whose military credentials cemented support on the Armed Services
Committee. These leaders took risks to give RC! a chance; they stayed the course as it
matured; and they deserve much credit for the program's very existence as well as later

success.

Mr. Apgar's meetings with developers and industry associations revealed that the scale
of projects envisioned for RCI would attract high!y—qualified partners, but the procurement
process discouraged them. Government contracting had a reputation for rigid, formulaic
procedures and an emphasis on process over problem-solving. The typical Request for
Proposal (RFP) document was hundreds of pages long, with detailed instructions for building
the final product. Responding to RFPs was expensive and time-consuming. The process
favored companies with expertise in government procedures -- wholly different skills from those
required fo develop communities. in fact, the RFP process dissuaded companies from applying
their own creativity and skills to defining and solving the problem. Mr. Apgar assembled a task
force to address this and other hurdles, and found the solution in the Request for Qualifications
(RFQ), a little-used procurement method that asked companies to document their experience,
financial and management capabilities, and vision for the project in shorter, simpler formats.

An RCI Program Office was set up within the ASAI&E organization, modeled on the
Iong-established program management units for complex weapons systems, and the RCI team
began building the business case for change. The RCI Office hired JLL as real estate
consultant to provide skills in structuring and valuing individual projects, evaluating developers'
proposals, and negotiating final contracts. With their and others' expert help, RC! received an
"A" from debt-rating agencies, based chiefly on the jongstanding security of the BAH.

Armed with the RFQ, the high bond rating, and large project packages of 2,000 to 6,000
housing units (compared t0 the few hundred for typical military projects), Mr. Apgar returned to
the real estate community to market the program. The response was gratifying. Well-qualified
firms from across the country, many of whom had never before bid on a government contract,
responded to solicitations for pilot projects at Fort Hood, Texas; Fort Lewis, Washington; and
Fort Meade, Maryland - posts chosen for their diversity across a range of dimensions that
would test the program's viability at scale, while containing financial, operational, and political
risks. (A project begun eariier at Fort Carson, Colorado under an RFP was later brought into

the RCI program.)

The Army-developer relationship in RCI demonstrates the change in mind-set from
government "contractor” to business "partner." Under RCI, the selected developer spends the
first year working with an on-post Army team to plan, in detail, the houses and amenities it will
build and renovate, the financing it will contribute, and the maintenance and operating services
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Once this Community Development and Management Plan (CDMP) is approved

it will provide.
by Congress, the developer takes possession of the existing housing (while the Army retains

ownership of the land) and contracts to build, renovate, operate, and manage it for 50 years.
The developer receives the soldiers' BAH as rent. Because their profits depend on high

and because soldiers can choose whether to live on post or off, the developers

| incentive to create and maintain superior residential communities. RCl's
leverage the Army's investment

occupancy,

have a powerfu
combination of cash flow and site control allows developers to

with private capital.

RCI will have private partners in charge of all inadequate Army housing by early 2009 --
one year earlier than the original goal. The program will cover about 98 percent of the Army's
family housing stock, or 88,000 homes, on 45 posts in 23 states. So far, 35 installations have
RCI partnerships in place for 77,000 homes; the remainder is in solicitation or under
development; and two of the original pilot projects are in their second development phases.

Balancing fundamental tradeoffs (e.g., cost vs. quality, speed Vs. service, flexibility vs.
standardization) as they do in the private sector, RCI partners have developed exceptional
products. The housing units are spacious, modern, and appealing, with community centers, ot
lots, green space, and other amenities. One post is piloting the incorporation of retail into
housing neighborhoods. With the Army's long-standing emphasis on environmental
stewardship, RCI developers are pioneering "green" puilding and management techniques.
Neighborhoods of 150-300 homes aré produced in 15-18 months compared with 3 to 5 years
using previous methods. Customer service is quick and officient, with a maintenance schedule
that protects the investment long after construction. Army families are delighted, and their new
housing is helping soldiers to join, stay, and more happily serve in the Army.

RC| communities are built and managed by nine major real estate groups which raised
$10 billion of new private capital, leveraging public funds approximately 11:1. RCI has matured
to a sustainable partnership program not only because of its economic and operational logic, but
also because of successive leaders' determination; bipartisan, non-ideological support; and
persistence through two Administrations. JLL has developed a Portfolio and Asset

Management (PAM) program to monitor the performance, compliance, and financial health of
RCI projects. The following table summarizes major outcomes of RCI over the past decade:

RCI OUTCOMES -- 1999-2008

Metrics / Indicators
50-200% faster than prior government approach

100% market product; twice the number of maintenance ins|

Beneficiaries

Soldiers, Army

Speed

pections Soldiers

Soldiers, Army

NGCO: "/l reenlist for an RC! home
100% of housing deficit met; original maintenance packlog cleared

Satisfaction

Backlog / shortage Soldiers, Army

98% on-time response for maintenance problems Soldiers

Construction costs 30% lower than prior government approach
W
m 11:1 leverage of private-to-public funds

Taxpayers
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Despite these successes, there have of course been problems as the program has

moved rapidly ahead. Perhaps the most visible issue has been the replacement O

partners on five posts for inadequate performance. While arresting progress for a time, these
actions have demonstrated the strength of the partnership structure and the CDMP process.
New partners were found within 12 to 15 months, a reasonable time frame by business
standards, and the projects have adapted to changing circumstances through negotiation
instead of litigation. Elsewhere, initial occupancy rates have been lower than projected when
families not assigned to new homes have opted to live off post. Intra-agency conflicts,
Congressional interventions, and data gaps have sometimes hampered developers' abilities to
plan and execute as efficiently as they expected. Standards and processes have been inst
for building and environmental code compliance, but overall program-wide design and
development quality assurance has yet to be implemented. Since RCl's organizational home
was shifted, misalignments in decision-making and accountability have occurred. And some .
participants believe that the government is becoming enmeshed in tasks, such as routine
change orders, that should be the business partner's responsibility, with consequent delays and

added costs.

The-severe capital and housing market disruptions in 2008 also have tested the RCI

hip ideal. For example, interest rate hikes increased costs for projects still in the CDMP
stage, resulting in changes to scope from the planning objectives. Some stakeholders with
traditional mind-sets believe that the changes represent violations or defaults. But as partners
completing the CDMP process, the Army and developers have negotiated reasonable,

mple, performing renovations and deferring new construction --
that deliver the program's broad objectives while adapting to specific capital market conditions.
Flexible provisions for this kind of risk management are built into the RCI framework, helping to

partners

pragmatic solutions - for exa

ensure that when unforeseen circumstances arise, the partnerships can survive.

From the problems and successes of RCI, a number of notable lessons can be distilled:

« Effective, Jasting government-business partnerships require coalitions among

numerous stakeholders across the political and commercial spectrum.

« Transparency in the structure and management processes is essential throughout
the project lifecycle, both within the local installation and development teams, and

when presenting the program to residents.

. Problems are resolved and decisions made more quickly when responsibility,

authority, and resources are unified.

« Projects move more quickly and smoothly when the development team members

have previously worked together.

« Plans are most effective when they build in flexibility to accommodate frequent,
major changes in the market and business environment, when they present a range
of outcomes, and when both pariners understand what is contractually binding and

what is not.

« Bi-partisan efforts, with leadership from both the executive and legislative branches,

can overcome numerous obstacles to institutional change.
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« Bold visions, clearly articulated with concrete objectives, can mobilize people and
institutions and open the way to enduring change.

RC! is now the centerpiece of DoD's P? asset strategy, and the Army has commissioned
an official history to study it in depth. During the past decade, the program has moved from
idea to implementation and transitioned from central leadership by the secretariat to local
management at military installations. The Bush Administration calls RCl the "most important
military housing improvement program in our nation's history." And as one Forum participant
emphatically stated, "RCl is the best government housing program ever conceived. What
makes it successful is that the government figured out its goal and concentrated on that one
goal with laser-like focus, turning aside all the many objections on spurious issues that so often
compromise government programs.” The current leadership has successfully built on the initial
platform constructed during the Clinton era by creating the Army's Privatization and
Partnerships Office, delegating authority to RCI program managers, and ensuring continuity
through key senior executive staff appointments and expert consuitants.

In the years since the program's launch, RCI staff and developers have continued to
generate innovations in policy, planning, marketing, financing, design, and organization. Above
all, RCI developers have met the housing industry's greatest challenge - harnessing its full
range of capabilities to produce beautiful homes for low- and moderate-income residents while
protecting the environment, navigating the political process, and fostering business-government
cooperation. In recognition of its achievements, RCI received a 2008 ULI Award for Excellence.

The RCI model holds much promise for partnering with business to solve other problems
the military faces in managing its infrastructure. The Privatization of Army Lodging (PAL)
initiative follows RC! principles in attracting hotel developer-operators to recapitalize and
manage aging temporary lodging on posts. Programs for senior non-commissioned officers'
quarters, single soldier housing (dormitories, apartments), retail and "lifestyle" centers, office
parks, and warehouse developments are also in process. Long-term out-leasing of
underutilized land and facilities is underway through a complementary program called Enhanced
Use Leasing (EUL). RClis increasingly linked to related programs for base realignments and
closures (BRAC). The Navy, Marine Corps, and Air Force are pursuing their own P? programs,
designed for their distinctive cultures and systems. Other federal departments -- as well as
states and cities -- have expressed interest in how RCl's policies and practices could be
adapted to their needs, and foreign governments are looking at the model for their military and

civilian applications.

RCI has shown how the capital, expertise, and innovation of private enterprise -- in this
case, developers, builders, and financial services -- can be marshaled to provide soldiers and
their families with a quality of life on par with other Americans they are pledged to serve and
defend. They should expect, and receive, nothing Iess.

* ok ok k
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FORT BELVOIR, VIRGINIA, was the
first Residential Communities
Initiative (RC1) community to
incorporate apartments for all military
ranks above retail space (left). The
Army post also offers new RCI
housing for company-grade officers
and their families (above).

Multiplexes for junior enlisted and
junior noncommissioned officers
(NCOs) were built in the late 1940s at
FORT HOOD, TEXAS (above). The
post's junior enlisted and junior and
senior NCOs can now live in RCI

duplexes (right).

r families (above left) takes the place of older,
t FORT STEWART, GEORGIA.

A new RCI community for junior enlisted soldiers and thei

pre-RCl townhomes (above right) a
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PRINCIPLES

From the success of RCI, as well as other P? programs in the DoD, the VA, and the

GSA, the Forum concluded that wider use of P%s in selected federal functions could achieve

public purposes more effectively, solve long-standing problems, and gain billions of dollars in
efficiencies, savings, and value improvements, compared with conventional government
actions. The Forum defined five principles for a p? strategy to achieve these benefits, mainly
through reforms in federal asset management and in selected public services.

To be chosen over government-only solutions, P? programs and projects must produce
economic value and solve public problems. Hurdles arising from the way government operates
limit the potential for successful P? programs and must be overcome. P? requires enablers and
incentives to develop programs that interest business. Finally, if structured correctly, P? builds
the trust necessary for the private sector to contribute its ideas, energy, and capital.

in this section, we summarize selected projects that reflect both the principles and the
wide array of P? possibilities. The variety and ingenuity displayed in these examples vividly
illustrate the benefits P? can confer on agencies, their customers, and taxpayers. However, the
summaries result from a limited research effort; they are indicative, not comprehensive, and the

numeric data are not definitive.

The federal government's real property asset base is also a major platform for the
principles and proposals in this report. Some of the value in these assets can be activated as
P2s build, renovate, occupy, and/or re-use government land and facilities. In fact, DoD's p?
programs have achieved a remarkable 12:1 "funding multiplier" through such strategies.

PRINCIPLE ONE: p? PRODUCES VALUE

P?s produce economic value through new forms of private sector participation, injecting
pusiness ingenuity, energy, officiencies, and capital into federal agencies, and applying a

"funding multiplier" to leverage government investment.

p2s produce economic value in the form of recapitalized and lower-cost assets (e.9.,
buildings, facilities, land, infrastructure, equipment) or more effective and lower-cost services
(e.g., housing, transportation, healthcare, education). Over the life of a P?project, its total
economic value is significantly greater than the current or short-term costs on which government
budgets usually focus. P, if deftly designed, may also create a ripple effect of value in their
surrounding communities, as they not only help the government fulfill its program mandates, but
also foster economic development necessary to support the partnership. (See P? Produces

Value.)

The RC! summary above and EUL examples below illustrate this principle in practice.
To apply the principle, lifecycle analysis (explained below) is critical in justifying projects and in
measuring their long-term success. Because P’s are an alternative to conventional federal
programs in achieving public goals, the features of federal budgeting and the value of the
"funding multiplier” should be well understood in assessing P? progress and outcomes.
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p? PRODUCES VALUE
Economic Development Enables Private investment in Public Functions

. Buildings

~ Infrastructure

Education /

Enhanced Use Leasing (EUL)

EUL is oneof the main P2 tools for producing value. EULs allow government agencies
to leverage underutiliz ed land, buildings, or other assets by entering into jong-term leases, with
rent paid by the developer in the form of cash or in-kind services for construction of new
facilities: facilities maintenance, improvement, or repair; and payments for utility services.

In large projects with many "moving parts," EULs can be used with other P? tools, such
as LLCs. The projects below exemplify the variety of P2 applications to produce long-term value
and the importance of lifecycle analysis in understanding their structures and ouicomes:

The Yards at Southeast Federal Center. This mixed-used redevelopment of an aging
federal property next to the historic Navy Yard in Washington, DC, used special-purpose
legislation enacted in 2000 ‘autho rizing the GSA to enter into a public-priv ate partnership. GSA
chose Forest City Enterprises, Inc. (FCE), a major public real estate company, in 2004. The
project, with an estimated build-out value of $1.7 billion, will convert the Center and 42 acres of
land by developing 1.8 million square feet of office space, 2,800 rental and condom inium
residential units, 300,000 square feet of retail space, and a 5.5-acre park on the Anacostia
Riverfront. Adjacer: to the new Nationals ballpark, it is the largest red evelopment project in DC.
The initial opening for residential units, retail shops, and dining i s expected in late 2009. Itwill
generate substantial new tax revenues, provide new opportunities for local businesses, and use

sustainable building design.

Presidio Trust-Public Health Service Hospital. Presidio Trust is a federal government
corporation chartered to use federal and private resources for rehabilitation of the Presidio of
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San Francisco's historic buildings and infrastructure. The Trust may lease property, generate
and retain revenue, and provide loans or loan guarantees to encourage private investment in
the Presidio. In 2007, it granted a 70-year ground lease to FCE for converting a run-down
former Marine hospital into 154 apartments, and building 7 new townhomes on a nearby street.
The Trust will be responsible for managing and leasing all but one of the existing buildings
within this "district." Total costs for the project will be allocated between the Trust ($20.2 million)
and the master tenant ($71.8 million). Replacing a maintenance burden, the facility will be a
self-sustaining contributor to the Trust's community and environmental program. The project is
estimated to generate $3.52 million in revenue to the Trustin 2010, the first "stabilized" year of
project operation. Revenue generated by the district for the Trust over the 70-year lease term is

expected to exceed $666 million.

Dulles Greenway Toll Road. Dulles Greenway is a 14-mile, limited-access highway
that extends from the state-owned Dulles Toll Road to carry traffic from the Washington, DC
Capital Beltway to Leesburg, Virginia. The original partner on the project was Toll Road
investors Partnership Il (TRIP i1y, which invested $350 million (it was purchased by an
Australian company in 2005 for $617.5 million). Itis operated by Autostrade International of
Virginia O&M, Inc. and is regulated by the Virginia State Corporation Commission. Operational
responsibilities return to the Commonwealth of Virginia after 42.5 years. In the meantime, the
developers receive profits over a sufficient period to recover their investment. The Greenway
was one of the first projects in the US to demonstrate concepts of project revenue financing and
the first toll road in the DC metro area to have variably priced tolis. This project permitted
private-sector financing and construction of a major new highway that would otherwise have
been built many years later, if ever. It thereby opened adjacent areas to development and
increased property values, facilitating growth without using taxpayer dollars.

Bayside at Fort Howard. In 2002, the VA inpatient care services at Fort Howard were
consolidated to other campuses within the VA Maryland healthcare system. Pending local '
approvals, the vacated Fort Howard Campus will be converted to a veteran-focused retirement
community under an EUL agreement. Restricted to residents aged 55 and over, the Bayside at
Fort Howard Community may provide up to 1,300 residential units in a continuing care facility for
veterans of varying abilities and incomes. Veterans are eligible for discounts on 40 percent of
the units and will not pay entry fees. As part of the 65-year lease contract, the developer will
build a new 10,000-square-foot outpatient clinic accessible to both veteran residents and eligible
outsiders, with 10 acres reserved on site for a potential State Veterans Home. The community
currently has a waiting list of more than 1,400 veterans. Other benefits to the VA include
compliance with historic preservation requirements on the site and $7.9 million in annual
property maintenance cost savings that can be redirected to veteran healthcare. if successful,
this unique project will serve as a model for other large VA campuses nationwide.

The VA has an extensive EUL program in which private partners create or achieve VA
office collocations and other facility consolidations; energy facilities / utilities production / co-
generation; skilled nursing facilities / assisted-care living centers; transitional or temporary
housing; medical, research facilities, parking garages, child development centers / adult day-
care facilities; and golf courses and other recreational facilities. The VA is continuing to pursue
its EUL program, and has recently identified 47 potential VA sites with underutilized land and

buildings for development.
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These are a few among many existing P? programs and projects that are applying a
"“funding multiplier," thereby leveraging public assets to produce value for the taxpayer. They
illustrate that agencies throughout government with large real property holdings have used P?
tools to partner with the private sector in unlocking hidden asset values and providing value-

added services.

Lifecycle Analysis

For the full value of P? to be recognized, the lifetime costs and benefits of all major
programs and projects should be evaluated in their earliest stages. A program's or project's
economic life covers inception (typically, the initial construction, major renovation, or
repositioning) through ongoing operations (including maintenance and repairs) to divestment.
While individual capital projects capture most of the attention in the federal budgeting process,
multi-project programs, such as RC! and Barracks, also should be assessed comprehensively
on their full program lifecycle costs and benefits — including synergies that may be produced
when multiple P2tools (e.g., RCI, EUL, BRAC) are used in the same location. And because
today's dollar is worth more than tomorrow's, the net present value should be quantified to
illuminate tradeoffs between initial capital investment and ongoing operating costs.

For example, real estate developments and facilities obviously have costs that continue
beyond construction and renovation. Operating expenses for utilities and property management
are incurred:; heating and cooling equipment, plumbing, and other mechanical systems must be
maintained and repaired as needed; paint, carpet, and other finishes must be periodically
reapplied; and all spaces need updating on a regular cycle to remain appealing in a competitive
marketplace. The total costs of operating and maintaining a facility over its useful economic life
(typically 30 to 50 years, but the range is from 20 to 60 or more) can be many times the initial

costs of building or renovating it.

In contrast to the lifecycle view, the federal budgeting process compels agency attention
on short-term spending and appropriations. Thus, when officials consider building or renovating
facilities, they tend to focus on initial costs for demolition, construction, and start-up operations.
Ongoing operations and future maintenance and repair costs usually are recorded and decided
separately. Because the government's structure and processes for construction, operations,
and maintenance are so complex, it is nearly impossible for government decision-makers to
quickly forecast the full financial implications of programs and projects as their business
counterparts can do more readily. Consequently, decisions are made with limited analysis, or
staffs spend time and effort on customized analyses.

Moreover, ever-increasing pressures on government budgets can lead agencies to make
trade-offs that favor immediate needs over best practices that will pay off over the long term.
Funds earmarked for maintenance are "borrowed" to meet other funding requirements --
especially in the military where priorities for training, equipment, and operations usually trump
facilities. But as repairs and maintenance are deferred year after year, conditions worsen and
costs increase. The commitments are fragmented by time and circumstances. The Army's
recent barracks incident at Fort Bragg has shown, among many issues, that it costs more to
clean up the water damage from broken pipes than it does to check them each year and prevent
or fix problems as they arise. In contrast, private developers with a predictable income stream
and access to capital markets can commit to a program of scheduled maintenance and periodic
renovation that protects asset quality, sustains value, and contains total lifecycle costs.

wme
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Lifecycle analysis first requires independent, parallel analyses for both private sector and
government approaches, followed by a comparison of the results. Taking into account all of the
inherent tradeoffs between short-term vs. long-term costs, and between business Vs.
government economics, can reveal the advantages of the private sector approach over
government. Private partners can often deliver the product at lower initial costs due to superior
efficiency, experience in building to current market standards, and access to sophisticated
capital structures. However, they may also incur higher upfront costs -- for example, in energy-
saving materials and equipment -- to achieve lower long-term costs for operating and
maintenance. Because p? covenants generally include incentives to ensure that facilities are
attractive to tenants, they are motivated to operate and maintain them effectively, leading to
lower repair costs and greater sustainment of value over time.

* k k%

Some of the best opportunities to produce value arise when government functions cross
organizational boundaries and political jurisdictions, involve substantial federal assistance, or
use public property. These conditions impel consideration of new and different ways of
developing and delivering services. One of the private sector's key contributions is the capacity
to conceptualize, define, budget, finance, and partneron a portfolio of multiple asset classes,
services, and geographies - a skill set and attitude of mind that is very challenging to achieve
within the conventional "silos" of government organizations. Yet when the government is open
to the contributions of private partners, significant value can be produced for our military, other
federal employees, and our citizenry.

PRINCIPLE TWO: p? SOLVES PROBLEMS

P?s solve complex, costly public problems in critical government functions such as housing,
infrastructure, energy, and healthcare, with faster, cheaper, and better outcomes than

government-driven programs.

As pressure builds to cut federal budgets, and constituent populations grow larger, many
seemingly intractable problems could be solved through cooperative partnerships with business.
Tradition, culture, and politics may stand between change and the status quo, but the potential
impact could be substantial. The sections below summarize two government functions --
infrastructure and military lodging - where P2 strategies are solving long-simmering problems,
one -- military healthcare - where the elements are in place to so, and one - education - where
the Forum observed that P2s could have enormous impact though they have yet to be proven.

infrastructure

After decades of neglect and under-funding, US infrastructure -- roads, bridges, tunnels,
airports and the air traffic control system, rail track, terminals, water and waste management --
needs to be recapitalized at annual costs that are tens of billions of dollars beyond currently
available funding. With its access to capital and innovation, business is aiready helping state
and local governments remedy their infrastructure problems. Buta comprehensive federal
infrastructure policy incorporating P2 must be promptly developed and implemented.
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The Forum focused on transportation infrastructure as a prime candidate for P? because
the problem is so clear and urgent. Population growth, especially in urban areas, increases
demand for transportation facilities and services. Taxes, tolls, and user fees have been the
traditional methods for funding transportation, but are not keeping pace with the demand for
construction, repair, maintenance, and operations. Current annual funding for transportation
infrastructure is estimated at $84 billion, while a bi-partisan study commission estimated the
average capital investment needed for all modes of transportation is nearly three times that level

($220 billion annually for 2008 through 2035).

The Highway Trust Fund is forecast to be $14 billion in debt by the end of 2012.
Requirements to modernize the air traffic control system may exceed current appropriations by
$1 billion per year over the next 20 years. Freight traffic is projected to grow substantially, with
uncertain public sector capability to meet the needs of this growth. Taken together, the US
transportation infrastructure truly falls in the "High Risk" category to which the GAO assigned it

earlier this year.

Investment banks, private equity funds, and institutional investors -- well aware of these

funding shortfalls -- have the resources to participate in recapitalizing the nation's infrastructure. -

Goldman Sachs estimates that US transportation assets alone have an enterprise value of $300
to 400 billion. Infrastructure funds are forming to capitalize on the potential opportunity. US-
based private equity funds have been established to invest in infrastructure projects here-and
overseas. From 2005 to 2007, the "infrastructure market" quadrupled, and in 2007, some $31
billion flowed into these funds. in 2008, Morgan Stanley's infrastructure funds, totaling nearly
$10 billion, are investing in airports, roads, and other public-works projects around the world.

To some extent, the credit crisis has diluted this enthusiasm, but the global thirst for capital and
expertise is likely to continue the trend.

State, local, and foreign governments, especially the UK, have used private funding to
bridge the gap between their infrastructure needs and resources. Since 1985, an estimated
2,000 governmental projects have been planned worth about $887 billion in public-private
funding. The US Department of Transportation reports that spending on road projects overseas
tops spending in the USby6to1. State and local governments in the US have begun to
embrace private investment in infrastructure projects, often implementing legislative and
regulatory changes to attract and maintain public-private partnerships. During 2005 and 2006
combined, state and local government partnership projects valued at more than $54 billion were

planned or funded.

One example of an integrated P2 for transportation infrastructure is Puerto Rico's Tren
Urbano. In 19986, the Puerto Rico Highway and Transportation Authority (PRHTA) partnered
with Siemens Transportation Systems, inc. to build and operate a 17-kilometer rapid rail line
serving the growing San Juan metropolitan area, whose roadways had become extremely
congested. Paid fare service began in 2005. Tren Urbano is a design-build demonstration
project in the Federal Transportation Administration's program to evaluate turnkey delivery on a
federally financed project. The system has 16 stations and 5,000 park-and-ride spaces, is
closely integrated with the local bus system, and currently carries approximately 30,000 riders
per day. Siemens supplied the overall control and communications systems, track, power
distribution, vehicles, and five years of operations. The plan is to extend the rail system service
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to other municipalities. PRHTA contributed approximately $305 million of the project's $2.2
billion cost.

The massive infrastructure challenge can only be solved through cooperation between
government and business. It requires not only capital but also ingenuity and expertise.
Government must create the conditions and rules of engagement and, in some cases, provide
the "seed capital' or market base for the partnership to work. The demonstrated willingness of
the private sector to participate, and the successes of other governments, show that P%s are the
next frontier for transportation infrastructure.

Army Lodging

After decades of insufficient capital investment and operating deficiencies, the Army's
temporary lodging program (on-post facilities similar to motels) faces a revitalization backlog of
more than $1.6 billion, with over 80 percent of the current 19,000 room inventory in need of
either replacement or major renovation to meet minimally acceptable standards. To solve this
problem, Army lodging facilities are being recapitalized through Privatization of Army Lodging
(PAL). The first PAL phase consists of some 4,500 rooms on 13 US posts.

On average, the current Army Lodging inventory is more than 30 years old. ltis an
eclectic assortment of buildings, most designed originally as barracks, family housing units, and
even office space. Cinder-block walls, exterior corridors, linoleum floors, and geographically
dispersed buildings are commonplace within Army Lodging -- @ condition that is inconsistent
with contemporary, mid-scale, limited-service hotels. For decades now, room rates have been
kept at artificially low levels (i.e., rates that do not reflect the true cost of operations and capital
utilization) in an effort to keep travel budgets down. As a result, the trend in facility conditions
can best be described as an ever-accelerating downward spiral.

The Army designed an internal plan to clear the backlog and improve conditions. But
leaders soon realized that it would take too long (20-plus years) and did not include long-term
sustainment. Instead, the Army developed the PAL program, based on the MHPI authorities
used by RCI. The PAL Office compared the privatization strategy to the same development
scope and schedule of an Army-delivered program. Privatization showed 17 percent savings
and cost avoidance. When appropriate adjustments were made for all operational expenses
and recapitalization / sustainment needs, the government—managed scenario would result in
charging 87 percent of the lodging per diem to eliminate the revitalization backlog. In contrast,
the PAL program will achieve the same results at an average cost of 75 percent, creating an
estimated annual cost avoidance of $12 million or $10 per room night.

Long-term sustainment is a major goal of the PAL program. Buildings that are renovated
today will need to be replaced within the next 25 years. New facilities will need major
renovation in about 40 years. By incorporating performance metrics in the PAL lease
documents, the Army is assured of adequate sustainment and replacement, not just in the initial
development period but throughout the 50-year lease term.

The Army is now implementing PAL as its primary transient housing portfolio strategy to
ensure quality construction, renovation, operations, and long-term sustainment. The PAL
program partner, Actus Lend Lease, is applying its capabilities in arranging capital and in overall
program management. One of its main goals is to accomplish revitalization of the first phase in
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the next five years. Actus has brought in the operator of InterContinental Hotels, Holiday Inn,
Holiday Inn Express, Staybridge Suites, Candlewood Suites, and other brands. Military
travelers will for the first time have on post all of the facilities, reservation choices, amenities,
and even frequent traveler points that have been available to the civilian traveling public for

many years.

Military Healthcare

DoD and VA administer two healthcare programs that together serve nearly 12 million
people at a current cost of some $80 billion, with costs growing at the rate of 7 to 8 percent
annually. The programs' clients are bonded by a unique affinity for service and loyalty to the
institutions. Adapting DoD's approach to the VA through a P2 strategy could eliminate
duplication, increase veterans' access to care, and reduce costs, while preserving the quality of
service that is central to the VA's mission.

DoD's system has two main elements: direct medical care for active duty personnel who
are injured or sickened in the battlespace, and coverage for roughly 7 million service members,
their families, and retirees with at least 20 years of military service. In addition to owning -
healthcare facilities on military installations, DoD manages Tri-Care, a system built around
private contracts for delivering medical benefits to individuals. Nationwide in scope, Tri-Care
operates through health-benefits-administration contractors in three regions for active duty
personnel, who have access to all of the nation's hospitals and pharmacies, and about one-third
of its physicians. Beside its main objective to ensuré excellent healthcare for beneficiaries, Tri-

Care's chief concern is rising costs.

Tri-Care cut costs during the past decade by streamlining and simplifying its contracts
with benefits administrators. it decreased its regions from seven to three; with one provider per
region, this also reduced the number of contractors to three. Requirements for each region,
which had been different, were standardized across the regions. Such simplification and
streamlining cut administrative and solicitation costs, and created sufficient scale ($2-3 billion
per year in contract payments) to attract the best private partners. These ideas parallel the
methods used to attract developers to RCI, and could be adapted elsewhere in the complex US

healthcare market to control spending growth.

The VA, in contrast, is a government-owned and managed system providing healthcare
to some 6 million non-active duty veterans of the nation's wars. It owns and operates a network
of 170 hospitals and more than 1,000 clinics and employs its own doctors and other staff. The
VA, too, is concerned with rising costs; convenient, quick patient access to services and

facilities is also a critical priority.

The Forum concluded that one way to improve access for military veterans would be to
create a system mirroring Tri-Care in the VA, with a private partner administering benefits
delivery throughout the nation's non-military hospitals and clinics. Efficiency and effectiveness
could be improved by consolidating the many VA hospitals into a smaller number of larger
centers. As in the private sector, consolidation can be accomplished both geographically, by
urban area and region, and functionally, through "centers of excellence" that focus on research
and treatment of specific veteran-related conditions or needs. in some cases, well-managed
local universities and other not-for-profit but business-like organizations could be effective p?
partners. Savings, estimated in the range of $2.5 billion over the next 10 years, would
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approximate construction costs of the new centers for the first decade; thereafter, the net result
would be positive for the government and taxpayers.

Education

Concern about education quality is universal, and public pressuré to raise standards,
while increasing access, is mounting. Still, K-12 schools, universities, community colleges, and
all but the best-endowed educational institutions find themselves without sufficient funds to build
and renovate facilities, raise teacher salaries, purchase up-to-date textbooks and technology,
and take other actions to recapitalize their infrastructure, increase quality, and admit more

qualified students to their programs.

P25 have been employed at the local level with varying degrees of success. Urban
school districts in Baltimore, New York, Philadelphia, and elsewhere have turned to private
firms, which have applied rigorous management and business concepts (such as
benchmarking, competitive analysis, accountability, and performance incentives), not only to
"hack office" administration like purchasing and facilities operations, but also to the complex,

f teaching and learning. These initiatives have often resulted in

politically charged issues O
significant cost savings and operating efficiencies, but only sporadic improvements in student

performance.

The Forum observed, however, that the so-called "failures” have more {o do with the
execution of education P2s than with the concept. State and local school boards appear to have
been insufficiently engaged in the initiatives, with the result that no clear definition of success
has been established or agreed upon. And, expectations simply may have been too high. P2s
that involve all stakeholders in creating consensus on the problem and developing methods to

solve it would likely have greater success.

in the national interest, schools should be among the top candidates for P2. While
education is largely a state and local responsibility, federal policies and actions influence
education throughout the nation. As with DoD, the federal Department of Education can be a
market-maker for P? and a sponsor of innovative initiatives. Unlike DoD, however, it does not
have the authority for top-down, system-wide change management; nor, at present, do local
communities appear ready to cede their authority. Still, the federal government can do much to
create the standards and incentives for change -- from establishing criteria for partner selection
to presenting strategies for P? recapitalization and operations to tying funding to private sector
participation. DoD itself may become a test bed for education P2s, as its $49 billion global
school facilities portfolio - iike those in cities and towns throughout the nation - needs

renovation, rebuilding, and sustainment.

In this emerging government-business arena, which remains high-risk for both the
school systems and the private firms, public purpose and profitability still await the necessary
fusion and fine-tuning they have achieved in other sectors.

* Kk Kk k

By citing the above examples, the Forum intends only to highlight government asseis
and functions that are being, and could be, transformed from problems to advantages through

P2 All will need careful study.
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This report's first and second principles describe what p2s can do. The next two
principles detail what government and business must do to create and sustain P%s.

PRINCIPLE THREE: p2 OVERCOMES HURDLES

P2s overcome hurdles to encouraging broader pusiness engagement in public problems through
persistent, focused communications with key influencers, and through flexibility to meet

unforeseen conditions.

Hurdles to P?

The widespread use of P? is hampered by political and cultural norms, legislative and
budgeting processes, and key differences in the skills of government and business

professionals.

Politics and Culture

Even when the status quo is clearly not delivering solutions, political opposition to
partnerships can run high. Partisan ideology, concerns about equity, workforce issues, and
other factors can limit the political will and mute the public mandate for change.

In addition, the cuttures of both public agencies and private businesses can work against
P?%s. The federal government is a sizeable, complex, tradition-bound entity composed of
disparate personalities, turfs, and territories, with a daunting array of responsibilities. Built
slowly over two centuries, it can be a labyrinth of interconnected and often conflicting laws,
regulations, and procedures that cannot easily be leapfrogged. For its part, business is often
impatient with government "red-tape" and unwilling to partner despite large potential benefits.
Business leaders express privately that regulations are to0 rigid or are unevenly and unfairly
applied. The "Not Invented Here" syndrome operates in both spheres, but is magpnified in the
public sector, where officials can be distrustful of the profit motive, suspicious of contractors,
and uncomfortable with alternative P? financing arrangements.

Legislative and Budgeting Processes

While enabling legislation is required to initiate a P? program, the machinery within the
Congressional appropriations ‘and authorization processes is equally important. Resistance to
crossing jurisdictional boundaries can limit agencies and entrepreneurs in forging partnerships.
Regulations promulgated by specific agencies may prevent or divert officials from originating p?
programs. "Budget scoring" has proved to be a vexing hurdle blocking P2 initiatives (discussed
in Perspective: Reforming Federal Budgetary Scoring). Finally, decision-making and
operations are fragmented in utilities and other functions regulated by federal, state, and local
authorities, making it difficuit to design, approve, and oversee partnerships.

Skills

Government employees' lack of familiarity with private finance can make working with
business intimidating, resulting in government resistance to financial structures that are

;g The Promise of PUBLIC-PRIVATE PARTNERSHIPS 20

Copyright © 2010 Association of Corporate Counsel
51 of 225




~ ACC's 2010 Annual Meeting

— - s e Bethe Solution-

common and effective in the private sector. Further, they may be unable to effectively evaluate
their private partners’ actions or advice. This can result in an automatic "no" even when the
public benefits are significant. Similarly, the private sector's unfamiliarity with public financing
requirements and processes can lead to unrealistic timetables and inattention to the

government's many stakeholders.

Surmounting Hurdles

P? hurdles may be numerous and difficult, but they can be overcome through persistent
communication and flexibility in design and implementation, more than through any technical
solution. Changing any culture is a challenging task - changing the culture of an organization
as large, ungainly, and tradition-bound as the federal government is Herculean. But it can be

done.

Communication

Provided the proposed P2 is based on sound economics and meets a well-understood

need where government alone cannot, most obstacles can be vanquished by clearly and
persistently communicating the business case and garnering the support of key influencers.

RC!'s communications plan was one of the most important, but least understood, factors
driving the program'’s success. it changed the culture of the Army -- which had been averse o
help from "outside the gate" -- through several modes of communication. RC! planners took
senior Army officials on tours of master-planned communities to demonstrate the quality of life
such developments could offer soldiers. They queried private developers about their concerns
and requirements for participating in the program. They built the business case in conjunction
with real estate experts, brought in to assist the Army in deal-making and also to help transfer
skills to Army personnel. They developed a marketing plan, with core ideas and presentations
designed to capture the magnitude of the Army housing problem as well as the potential
benefits of P?s, and delivered these presentations repeatedly up and down the chain of
command and to many different congressional offices. Through this rigorous communications
effort, they managed to break down parochial boundaries that had effectively locked private
management and assistance out of the Army housing function. Professional marketing forums
were developed to interest developers in the program, deepen their knowledge of its economics
and potential, raise their comfort level with the concept of working with the government, and
persuade them to participate. As the program has progressed, Army personnel have received
training in community development and financing concepts, creating a skill base that is crucial to

the program's continuity.

Only a few influential champions are needed for a P? program to flourish. With RCI,
once the key Army and Congressional supporters were identified, they carried the message
throughout the Army and on Capitol Hill to consistently address issues and concerns. A bi-
partisan, non-ideological approach helped to build bridges among numerous constituencies who
could easily have blocked RCI at the program and project levels. Thus, regular communication
with Congress became essential in resisting the inevitable pressures to revert to old ways of

doing business.

The US military is an inventive mixture of central planning and hierarchical organization
combined with decentralized operations and local initiative. Some students of management
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e, that change can occur at all within the exceedingly complex

But the military is a crucible of innovation in programs and
processes as well as technology, and it has proven remarkably adept at developing and
introducing new management concepts and methods. It demonstrates that government officials
must have open minds for innovation and that proponents of change must have thoroughly
formulated programs, not merely ideas, to capitalize on this open-mindedness.

marvel, and others disbeliev
national security apparatus.

Flexibility

P2 programs must be flexible. A one-size-fits-all system is likely to be met with more
resistance and is unlikely to succeed compared with a program designed to suit local
circumstances and inevitable social, economic, and technological changes. Today's
marketplace moves so fast that it eclipses organizations relying on status quo strategies and
rewards those that know how to capture trends, change course, and compete effectively.

ally codified as policy, structured and organized from the

center; pilot projects were conceptualized, funded, and staffed with Army-wide resources, and
execution for these pilots was driven from and closely monitored by the Army Secretariat
through a newly-created special office and customized systems. The center provided the vision
and core concepts to drive implementation; the installations and partners enlivened the
concepts through the process of negotiation. As the initiative moved from experimental pilots
and real-time field testing to a permanent mainstream program, execution increasingly devolved
from the center to major commands and local installation management. In fact, the center,
contrary to conventional wisdom, became a support staff to local commanders as they and the
garrison staffs crafted the RCI plans. The private partners, especially in the first five years, had
to be deft in discerning the real (vs. paper) authorities and deciding which batties over project
scope and budget to fight and which to ignore or defer. Many of the program's best ideas
emerged from the day-to-day process of negotiation and compromise to forge practical

applications at each installation.

The RCI P? program was initi

Recent events in DoD have shown that flexibility is the sine qua non of success when
unforeseen circumstances override plans. The Army and Navy, operating similar P? programs,
confronted shortcomings in the same partner. Both Services were able to change course, exit
the relationship, find substitutes, and move on, without experiencing serious delays to their
overall programs.
an incremental approach to overcoming hurdies. Even
eet strong resistance. Piloting, cited earlier, was a
pragmatic response to overcoming resistance both within the Army and in Congress. The RCI
pilot projects were chosen to test the program's assumptions and features in a variety of
situations and at sufficient scale. Feasibility was demonstrated through small successes early
in the process; the lessons were incorporated step by step; and the learning became both
organic and systematic. As SUCCESSES mount, fragmentation can be overcome, and a broader

coalition of supporters can be built.

Flexibility is also inherent in
minor changes to the status quo can m

* k % %
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While P%s harness much hard expertise, their success also depends on soft values of
communications and flexibility. Even so, certain preconditions must exist for P%s to be
developed and approved.

PRINCIPLE FOUR: P? NEEDS ENABLERS AND INCENTIVES

P2s require motivated agencies, enabling authorities, dynamic markets with able and willing
private enterprises, incentives for all parties to participate, and methods of managing risk.

Government must be motivated to consider business partnerships if they offer savings,
speed and better service. For public officials and business executives to pursue P2s, authorities
must enable agencies to develop programs that interest business. Whichever government
function is at stake, open markets must foster strong firms that are capable of partnering to
meet its needs. Finally, to attract businesses, government must offer incentives such as large
scale, stable income, and potential profits commensurate with the risks.

Motivators

Government must have potent reasons to look to the private sector for solutions. The
motivator may begin either with a crisis that has captured public attention (poor housing) or a
compelling opportunity to further the organization's mission ("green" buildings). The function or
asset must be important enough to draw strong support for change. It must be broadly
perceived as "sroken" and incapable of being "fixed" through conventional practices. The p?
initiative must hold out the promise that the problem will be fixed and that it will provide clear,
quantifiable benefits in savings, speed, service, and quality over the life of the initiative.

Savings should be greater than the cost of change and calculated on a lifecycle basis for
the program or project. In federal budgeting, avoidance of future costs may be as important as
cost reductions, and slowing the projected rate of cost increases may be the only predictable

outcome.

Speed should capture efficiencies and recover front-end costs. Because government
programs must be budgeted up front (see Perspective: Reforming Federal Budgetary Scoring)
and competition for funds is steep, they can take years to plan and fund before they are
executed. P?s allow needs to be fulfilled sooner because the private partner's ability to raise
funds is limited only by its marginal return on investment. It would have taken at least 20 years
to bring Army family housing up to acceptable conditions and remedy the on-post housing
shortfall under traditional programs, provided sufficient funding had been appropriated (deemed
highly unlikely). In RCI, developers are recapitalizing on-post housing in approximately five
years, and the program will cover improvements to all inadequate housing on US posts by early

2009.

Service and quality should be demonstrably greater than government can provide. A
chief benefit of P? is that it allows the private sector to contribute its skills and expertise to
functions that are not the core business of government. RClI emphasizes that housing, and the
even more complex product of community development, are not core functions; they support the
Army's core mission of warfighting. By tapping into the experience, ideas, and best practices of
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private developers, the Army receives a better product, produced more rapidly and less
expensively than it could do on its own.

In general, an agency's core mission should not be taken over by the private sector; the
tests of constitutional responsibility and political legitimacy must be respected. Where functions
are "inherently governmental,” they should not be outsourced, and private employees should
not replace government personnel. However, major shifts in circumstances can change the
definition of inherently governmental and create opportunities for inserting P? principles,
programs, and actions into the system. These can include:

. "Game-changing" shifts in a technology or market that make private involvement
desirable or even necessary - €.g., the rapid engagement of industry in shaping
policies and practices for "green" buildings.

. Cost shifts that make providing a service {00 expensive for government alone, or less
expensive if provided by the private sector - e.g., the flow of private equity and
enterprise into infrastructure.

. A'"burning platform" -- that is, a clear realization that current practices are not
sustainable and must be changed, such as costly cleanups on potentially valuable
brownfield sites that cannot be redeveloped without remedial action.

A related shift can occur in the private sector's view of the government's mission and
scope. Government agencies and private innovators may partner on endeavors that offer a
clear public benefit but also entail more risk than private financing will support. For example,
government facilities have long been provided for manufacturing activities deemed essential to
the military industrial base, and they are now becoming proving grounds for alternative energy
techniques developed by private companies using public funds.

Authorities

One of the most difficult aspects of government for business people to learn when they
enter the public arena is the "law" of authorization. Government departments and their
executives must be specifically authorized by Congress, or empowered by an authorized official
(e.g., a Cabinet Secretary), to act on, and sometimes even to explore, an issue. By contrast,
leaders in the private sector consider issues with a wholly different mindset. They are taught
and motivated to think first about the problem or opportunity, not the authority. They behave as
entrepreneurs, identifying consumer needs, creating solutions, marshaling resources, and
entering the marketplace. They operate within the law, of course, but their premise is that a
legal route will usually be found for any good idea. In short, most day-to-day commerce is
controlled by legislation that states what an entity "may not" do, while government action is
limited by laws prescribing what it "may" do.

RCI was "enabled" -- or made possible -- by the MHPI, which specifically authorized
DoD to invite private sector assistance, create an income stream through the soldier's Basic
Allowance for Housing, and help mitigate military-specific risks for private developers. Without
this, Army executives could not have instituted the necessary reforms or invited the real estate
industry to participate. However, RCI was challenged at the start in finding ways to attract and
select highly qualified developers, few of whom had ever worked with the federal government,
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and all of whom expressed concerns about the limitations imposed by the Federal Acquisition
Regulations (FAR). A well-established, voluminous body of precedent and practice, the FAR
seemed a formidabie obstacle to converting from the technical and legal bias of the Request for
Proposal to a business and economic model based on performance and qualifications. Without
reform, the industry's best firms would not participate. But new FAR authorities for this purpose
were improbable. So with considerable drive and ingenuity, the RCI task force adapted the
little-used Request for Qualifications process as its main procurement and competitive sourcing

vehicle.

Markets

For a PZinitiative to succeed, there must be an established, competitive marketplace and
active customer base where government can identify private firms with the necessary core
competencies and skills. If necessary, the asset or function may be transferred to the private
sector after the initial partnering. Competition depends on thriving, dynamic markets, and
government depends on the competitors' interest. To attract private partners who have the
capital and expertise for new P? projects and programs, the federal government will need to
create a market, either by transferring control of assets and a funding stream, as in RCI, or by
direct payments and tax credits. For its part, industry must be willing and able to take on a
government partner with a defined need and a long-term view.

RCI and PAL exemplify this principle. They were based on the Army's demonstrable
market knowledge of the size, structure, capacity, profit economics, and dynamics of the
housing and lodging industries, combined with specific methods for applying the capabilities of
market leaders in those industries to the unique challenges of financing, developing, and

operating on military bases.

Incentives

Business responds to incentives and new market opportunities. If government is
considering a P2 program, it must recognize and respect the private partners' requirement for
profitability and ensure that it offers attractive, risk-adjusted returns. The P? opportunity must
possess or allow for a dedicated revenue stream sufficient to cover operating expenses, provide
for debt service and replacement of capital, and generate a return for investors. The BAH
appropriated by Congress made RCI! possible by establishing a predictable income stream (the
same is true of the per diem travel allowance for PAL). Part of the MHP!I legislation's genius
was its recognition that this cash flow could be capitalized by the financial markets both for
building and renovating military communities and for creating capital replacement accounts.
Another breakthrough was reached when three prominent rating agencies agreed that the BAH
was sufficiently predictable to warrant a high bond rating for RCI, thus allowing lower-cost, long-

term bond financing for military housing projects.

P2 projects must also offer appropriate scale to attract and sustain private participants.
For example, RCI attracted developers in part because it offered the opportunity to rebuild or
renovate 2,000 to 6,000 houses per post versus the few hundred customarily involved in military
developments. Diseconomies and potentially detrimental impacts of scale must be addressed

in P2 structures and costs.
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The income stream and scale must add up to profitability. The asset must be able to
generate "market-rate" returns on investment, and the function or service must be able to
generate sufficient operating margins and net profits. Moreover, the profitability must be visible,
accessible, and commensurate with the risks. In RCl, the principle of market-rate returns,
broadly communicated through industry forums and media, was a potent draw for market
leaders who otherwise would not have considered the program.

Risks

Finally, risks must be managed and balanced to encourage private sector participation.
Government is predisposed to avoid risk. This concern permeates the oversight and budget
scoring processes, and consumes considerable time and attention both in Congress and in the

agencies.

in contrast, business views risk as a reality to be clearly identified, reduced and hedged
where possible, and managed through both structure and processes. T0 participate in P?s,
business must have assurance that government will put the health of the partnership above its

reluctance to assume risk.

Government and business partners must decide together how to balance and manage
the risks inherent in a project. Agreement on how risks are distributed is essential to a
partnership: some risks will be shared; others will be the responsibility of one partner alone.
However, it is to the benefit not only of the partnership, but also of the ultimate beneficiaries to
include triggers for renegotiation when changing conditions threaten the financial health or
operational capabilities of the risk-bearing partner. For the government to be successful in its
goals, the partner must also be successful. No one gains from a failed project. Ensuring
partner success also allows the government to attract the best-in-class partners required for a

P21to flourish.

in RCI partnerships, market risk (occupancy, cost of inputs, credit) is borne by the
private partner. The partner is responsible for building and operating housing that is appealing
enough to produce high occupancy rates, as families are not required to live on post. If
occupancy rates are reduced by major deployments, the Army allows the private partner to fill
the housing with alternative residents (such as military retirees) to maintain the necessary

income stream.
9

The business partner also bears the financial risks of rising interest rates and
construction costs, weather delays, and the myriad other foreseeable and unforeseen cost
increases that confront investors and developers in all large, complex projects. The CDMP
allows for renegotiating scope when negative conditions threaten the partner's ability to survive.
And the partner bears some risk that BAH will be lowered, or that soldiers will not pay their rent.
While the government does not guarantee these payments, participants look to the history of
BAH appropriations for assurance that the payments will keep pace with costs. As for rent
payments, MHP! allows the Army to pay BAH to the developers directly (but it has not done so
because this "obligation" would trigger a scoring requirement; see Perspectives: Reforming
Federal Budgetary Scoring). The MHPI authorities also offer some protection against losses
from base closures and extended redeployments; however, the better designed and built the

. communities are, the easier the homes can be sold or rented by civilians. Therefore, the

developer has some control over the amount of risk created by the potential for base closure.
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The developer also bears the environmental risk. However, when environmental problems are
caused by the government (e.g., groundwater, mold), as often happens On military bases, then
remediation is the government's responsibility.

The government's major risk is that the chosen partner will not perform satisfactorily. In
RCI, this risk is managed through a carefully designed partner selection process, extensive
reporting requirements, and contract provisions for severing the relationship in the case of
default. The partnership structure itself minimizes performance risk, as it allows the partners to
quickly and easily communicate and solve problems -- in fact, the speed and ease of decision-
making is one of the partnership structure's chief benefits. As an example of both these
aspects, the Army and Navy were able to promptly remove 2 partner because it failed to meet
clear performance requirements -- the partnership structure permitted a negotiated solution. If
the housing had been conveyed under a lease agreement, the contract provisions would likely

have slowed the process.

* kKK

RCI exemplifies the enablers and incentives necessary for P% legal authorities, @
problem beyond government's capabilities, an efficient housing industry, and the incentives of
scale, profitability, and risk management that combine to create an attractive program for
pusiness. RCI and other P? programs show the results in partnerships that transform costly,
complex, inadequately performed functions to efficiently managed services and valuable assets
with reduced burdens for the taxpayer. ‘

PRINCIPLE FIVE: P2 BUILDS AND SUSTAINS TRUST

P?s establish and sustain trust through shared goals, incentives, and safeguards; transparent
working relationships; and life-of-partnership agreements. : '

A partnership must be a winning proposition for all the participants, or it will not last. As
such, it must be built in a spirit of trust and openness and supported with structures that provide
equitability, transparency, oversight, and flexibility in the face of change. The process of
building trust begins with the original procurement and extends through the arrangements for
terminating the partnership. Through trust, the best ideas and capabilities of all participants
surface and are applied for the public benefit.

Public sector managers aré attuned to protecting the public trust. Private sector
managers are skilled at creating and sustaining value. When the two team up as partners in
developing and managing government property, there is natural tension. As the Army learned
when designing RCI, some leading business executives consider the government an "unreliable
client." They say privately that the government creates unnecessary bureaucratic formalities,
does not understand or respect the profit motive, and even pays its bills slowly. Government
employees, on the other hand, are understandably wary of business and financial concepts with
which they are unfamiliar, fearing that private partners will disadvantage the government. Yet
stewardship and profitability are complementary. From the procurement process through the
partnership structure, a well-planned and designed project, built to last if it is a core asset and to
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recycle if it is temporary, and a fully transparent relationship, create a virtuous circle of trust
bolstered by the enthusiasm that results when both partners' objectives are met.

Procurement

It may seem counterintuitive, but the best place to start building trust is during the
procurement process. The approach that government uses to solicit and select private partners
speaks volumes about its attitude toward private sector expertise and capabilities as well as its
enthusiasm for collaborative working arrangements. RCI helped build trust among development
partners through the open-ended RFQ solicitation and CDMP negotiation process.

Problems in RFPs

As described earlier in Army RCI: A P? For Military Housing, agencies normally issue
RFPs that detail both what to provide or produce and how to do so. The typical RFP for a large-
scale project runs hundreds of pages. It specifies the required end product in detail. RFPs
allow the agency to retain a high level of control over the project, but they have four main
disadvantages: 1) they take months or years of agency effort to produce; 2) they impose
substantial costs on the prospective partner with no assurance of success; 3) they discourage
respondents from challenging the government's specifications and bringing creativity or
expertise to the problem; and 4) they deter prospective partners who have capabilities and
resources to solve public problems but are not skilled at responding to RFPs.

As such, RFPs foster contracts, not partnerships. Ina contract, the chosen business
may not feel incentivized to bring its best ideas to the table, and depending on the contracting
officer, the relationship may feel adversarial from the start. In addition, the selection team using
an RFP may be bound to choose the lowest bid rather than the "best value" - a complex
measure that includes long-term returns on upfront investments in product quality and "soft"
outcomes such as customer satisfaction. Not only can "ow-ball" selections compromise quality,
they can also lead to higher total costs, as contractors make up inadequate revenue by

requesting expensive change orders throughout the project.

Solutions in RFQs

In contrast, more open-ended, value-oriented procurement methods can instill the spirit
of trust and partnership from the beginning, as well as ensure that agencies choose partners
who understand, respect, and can fulfill government goals. RCI adapted the RFQ with
considerable success. The RFQ asks prospective partners to document their experience in
large-scale community development, their track record of performance in such projects, their
ability to finance the project, and their broad vision for the on-post community. In contrast to the
RFP, the RFQ document is relatively brief (30-100 pages) and straightforward. By asking for
their vision rather than telling developers what they should build, an atmosphere of respect and
trust is created from the beginning. The financial deal can be worked out during master '
planning, leading to shared responsibility and more predictable costs for the government.

In the RFQ process, a promising partner is selected; in conjunction with the Army post,
that partner is then called upon to bring its ideas and expertise to bear in comprehensive
planning, financing, and execution of all aspects of the final RC! community - from land use to
neighborhood layouts to community amenities to housing design. Not until the CDMP is

88 The Promise of PUBLIC-PRIVATE PARTNERSHIPS 28

Copyright © 2010 Association of Corporate Counsel

© o Bethe Solution. T

59 of 225




ACC's 2010 Annual Meeting - -

approved does the partner take possession of the existing housing, receive the BAH income
stream, and begin construction. The CDMP negotiating process and its use in the marketing
campaign were critical to RCl's success. A major departure from conventional practice, it

conveyed a strong signal that the Army was ready, willing, and able to reform its approach to
partnering. And this, in turn, attracted and in some ways transformed the outstanding private

sector partners who were selected.

Structure

In a partnership -- whether an LLC or some other legal form -- terms must carefully
define how the business relationship will work, what contribution will be required from both
parties, how performance will be measured and monitored, and how the partnership will be
sustained over the long term. Taken together, these define how trust will be built and

maintained.

Contribution

The partners must agree how private capital should leverage public investment in both
the short and long term. When a problem needs to be fixed quickly, more private capital may be
required due to budgeting and appropriations constraints or capital market limits on credit. To
meet such contingencies, the risk / reward allocation cited earlier needs to be sensitively
constructed. If the private partner must shoulder the entire burden of a quick additional capital
infusion, the public partner must be willing to adjust its risk / reward allocation. When a
partnership is intended mainly to ensure long-term sustainment and recapitalization for a
function, leverage is less critical and the allocation formula should reflect this.

Monitoring

Monitoring partners' performance takes on new meaning when transparency drives the
relationship. Openness without information in a business relationship will not produce results.
To enable effective monitoring, the partnership terms must specify the measures, timing, and
procedures for performance monitoring; the remedies that will be available to each of the
partners in the event that key benchmarks are not achieved: and the approach to resolving
disputes. Performance measurement techniques and approaches are built into RCI, EUL, PAL,
and other P? programs. The deeper challenge is to adjust incentive systems to reflect both

capital and operating performance measures.
Longevity

The partnership must be designed to ensure that the relationship can endure for the
length of the project -- or that an exit will be gracefully managed - both to protect the long-term
quality and viability of the asset or function and to establish the process for change in response
to economic, social, and technological trends. Provisions in the agreements that build in
longevity include timetables, performance-based payment provisions and incentives, and
options for replacing partners if agreed-upon benchmarks are not met. The typical RCI
agreement is 50 years - a jong time to assume the original partners will remain in place. The
developers are charged with active asset management during the life of the partnership and for
monitoring the quality of the housing portfolio (from both a financial and service-delivery
perspective). Property managers are accountable for most day-to-day operations and are more

@B The Promise of PUBLIC-PRIVATE PARTNERSHIPS 29

Copyright © 2010 Association of Corporate Counsel

60 of 225

- -Be-the Solutions - — - -



ACC's-2010 Annual Meeting —
. - Be the Solution.

likely to change during the partnership's life. However, the recognition that companies are
bought and sold, management responsibilities change, and unforeseen conditions occur
requires that smart, solid commercial terms be incorporated into all agreements.

That said, when a government agency maintains control of the land (as in RCl and
related projects), it must provide for exit strategies when the lease terms end -- often far in the
future. Enhancement of public property can be achieved by the P? itself, as in EUL projects
where developers and users produce value on fallow land. But DoD is currently dealing with
fallout from expiring projects whose exit plans are no longer feasible. Some agreements require
returning the land to "pristine condition" - which may have seemed sound 20 or 30 years ago,
but cannot be accomplished today at a reasonable cost. Both parties in the partnership must be
willing to periodically review exit strategies and redefine them as appropriate to fit market and

economic conditions.

Transparency

Transparency is the basis of trust. It is also the best form of regulation. The controls
that Congress and the Office of Management and Budget (OMB) have placed on partnerships
stem partly from distrust of the private sector and fear of "fraud, waste, and abuse" that
periodically arises in government contracts. But wise managers have long known that the best
way to prevent abuse is full transparency. The more complex the organization and system and
the more compartmentalized its operations, the more likely it is for fraudulent operators to
succeed. President Reagan's exhortation about nuclear weapons, "Trust, but verify,” applies to
government-business relationships as well. Investigating fraud after it has been discovered is
expensive and ineffective. But opening the books to the partners, with appropriate protections
for proprietary business data, enforces peer standards and provides early warnings of
miscreants so they can be rooted out before they act.

Many states allow "closed" LLC structures which cloud or entirely hide the true
ownership and activities of the company. in real estate, this is especially problematic because
the underlying ownership is a key factor in due diligence and evaluation of prospective deals.
Within these protective shells, frequent transactions and "asset flipping," hidden from public and
market view, have helped drive the recent housing price spikes and consequent meltdown.

By contrast, under RCI and other P%s, the LLC is a transparent, "open-book" structure
where the ownership, officers, and major activities are reported and both partners have access
(protected by mutual confidentiality provisions) to the relevant data about each other's
commitments and operations. However, clarity and depth still depend on the quality of the
partnership relationship, mutually agreed metrics, other key intelligence, and, for many complex
issues, expert advice. Where public data is not as accurate or available as the private partner
would like, the partners must communicate closely and frequently to avoid erosion of trust and
damage to the relationship. Transparency begins with the negotiation of partnership
agreements and continues through regular contact (in both face-to-face meetings and formal
reporting) to ensure all parties work effectively together in achieving the partnership's mission.

Stewardship

When a P? is launched, the government agency cedes at least some control of that
function to the private partner. Nevertheless, the public may continue to view the function as a
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government responsibility and be concerned about its long-term health or operation. For
example, in a public-private toll road project, what recourse will the government have if the
partner stops maintaining the road? Can‘the partner raise tolls indiscriminately? VWhen a
soldier leases a house that is renovated or built by a private developer on public land, can the
partner differentiate the rents as it would in the private market?

Because government agencies answer to legislators and taxpayers, they devise
oversight structures that protect public resources and "the public interest." The challenge is to
provide the kind and amount of oversight that keeps a program within the bounds of legislation
and stewardship without reverting to the contracting and control model in effect before P2.
Additionally, the structure must incorporate market-based commercial terms and features to be

competitive in the private financing community.

Stewardship is a more effective principle for P2 than oversight. It is based on long-term
commitments to the vision, shared values, and attention to program execution. in RCI, for
example, ensuring that the program objectives are achieved and sustained does not end with
the transaction closing. At that point, policy and program oversight must be executed for the
project within the entire RCI portfolio. JLL, in its role as the Army's real estate consuitant,
developed a Portfolio Asset Management (PAM) program to provide long-term oversight of RCI.
This program is tailored specifically to the nuances of the public-private relationship, recognizing
that while the private sector's ultimate success measurements are return on investment and risk
mitigation, the goals of a P? program are more subjective, including improved quality of life for
military families. Such tools to monitor and measure performance are similar in both the public
and private sectors. RCl has adapted and created performance metrics and standards as well
as measurement and evaluation techniques to ensure the Army has accurate and relevant
information to use in major portfolio decisions. Programs like PAM are one of the most

important aspects of an effective P2

RCI also utilized an Integrated Process Team (IPT) that coordinated policy and decision-
making during the early years of the initiative. The IPT provided a structure through which to
identify, sequence, and resolve issues on a timely basis. Like a "board of directors," it solved
basic program issues but did not micromanage developer selection or contracts. An "issue
analysis" methodology ensured complete, consistent staff work on the full range of policy,
program, and budget decisions RCI faced. Its nine members, including five four-star officials,
were drawn from functions and departments across the Army; their buy-in was necessary to
move RCI forward. The success of the IPT depended on two ground rules: the members were
required to attend meetings (they could not send surrogates) and their decisions were final (not
subject to additional oversight). Combining a long-term view, a belief in the public trust, and
superb staff work, the IPT's ongoing stewardship supported RCI during its development and

launch.

To be successful, members of such a team must understand its limits and their own
roles. To some government officials, the term "hoard of directors™ has little meaning, so training
for members may be necessary. Government needs more capable managers who can perform
effective stewardship roles. More than government contract officers, these are true relationship
managers who understand business principles and techniques and can negotiate as equals with

their business counterparts.
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A senior career government

"In the pure privatization model, profit is the incentive. So the first rule of privatization is that

profit is not only acceptable but fundamental. | think we hid from this in the early days, and
Congress also resisted it. None of our privatization is pure, SO we include both incentives and
controls to protect the public interest. in the context of housing LLCs and leases, we build in
incentive fees for construction, property management, and customer satisfaction. And we
exercise control by defining major decisions which require our agreement even though we are
limited partners. | think this works well although it raises the scoring question. As the
government partner, we are protecting the public interest, but if we do it primarily through
controls, versus incentives, we risk being considered overly governmental. But we also take
advantage of public sentiment. In 2008, companies enjoy being in the business of helping
Service families, in a way that would not have been true in 1998. They do proactive projects,
like memorial walks and gardens, and use them in their PR. Privatization opportunities can

often capitalize on such circumstances.”

* k * %k

These principles reflect the premise that in our system of democratic capitalism,
business has a ceniral role in society, not just in the economy; that people, as consumers, are
the province of business, much as they are constituents of government; and that profit is an
essential but not the sole measure of business performance.
decade clearly suggests the promise of a more vigorous, comprehensive federal policy that
extends the roles of the private sector into areas of public need while strengthening the
effectiveness of public agencies through many and varied mechanisms to harness the private
sector's ingenuity and resources. Taken together, these principles form the blueprint for a p?
philosophy that can help business partner with government to fulfill public needs while

protecting the public interest.
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The progress of P? during the last
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PROPOSALS

The foregoing principles are about reforms in the ways government works. The
following proposals are about initiatives to achieve these reforms.

The Forum was convened for a non-partisan dialogue on how P?s could help
policymakers address issues of national importance and concern. Participants avoided specific
partisan positions and agreed to present this report to both Presidential candidates and their

advisors while their policies are being formulated.

In Presidential elections, there is a tradition of pronouncements on numerous policy
issues, some with immediate impact but most with longer-term consequences. In the 2008
election, myriad issues concern the electorate, dominate the airwaves, and vie for candidates'
creativity in forging fresh proposals. Several issues are "first-tier" — jobs, energy, healthcare,
war - because they are on nearly everyone's mind. "Second-tier" issues -- infrastructure,
education, globalization, social securitzy — may have less daily visibility but arguably are no less
important to the nation. We believe P* can contribute on this second tier, and should receive
due attention in the new Administration.

This Forum concentrated on initiatives that would have impact on national priorities
through the P2 principles defined above. The participants, all experts in their respective
domains, involved in P%s, and familiar with the relevant research, relied mainly on their
experience and judgment in framing the following proposals. Three of these proposals could be
implemented,immediately through executive orders; two could be launched in the first two years
of the Presidential term. All five would have lasting consequence for improving the federal
government's effectiveness and efficiency in meeting the demands of the 21st century. They do
not supersede existing public-private partnership mechanisms; rather, they provide structure for
expanding P? policies with an Administration mandate.

ENDORSE THE P? PHILOSOPHY

Endorse public-private partnerships as part of the Administration's philosophy for reform, by
promoting wider reliance on business partners and proven approaches to producing economic
value and solving public problems.

The focus and pronouncements of the Executive Office of the President can infuse
agencies with the sense of purpose and urgency that are required for bold action. During
President Clinton's first term, the Marsh Panel addressed the poor state of military housing, and -
its deliberations, supported by expert staff work in DoD, helped in promoting passage of the
MHP! authorities. In Clinton's second term, Administration leadership created RCI. President
Bush's "Management Agenda" repeatedly stressed the importance of further improvements to
military housing, and RCI was consequently strengthened and accelerated.

The size, scope, and complexity of 21st century problems dwarf the capabilities of
institutions and programs invented in the 20th. In recent years, a broad, bi-partisan consensus
has emerged that deep reforms are required in the structures and processes of government.
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Signs of transformation are sporadic but significant: national action to restructure entitiement
systems, especially healthcare and social security; sweeping changes in the regulations and
roles of financial institutions; calls for a long-term federal capital budget and a new National
Security Act; acknowledgment by the Secretary of Defense that DoD might relinquish a portion
of its sizable budget to other agencies; and rapidly increasing interest in partnerships. P2%s can

be a lever for these reforms.

Accordingly, the next President's endorsement of P? in fulfilling a range of needs, both in
the military and in the broader public arena, can have similar effect. Through words and deeds,
the new Administration should actively encourage collaboration with the private sector. The
Administration should signal support of government-wide, interagency initiatives to extend and
apply the principles and practices of P? -- beginning with six major functions: housing, buildings,
infrastructure, transportation, education / training, and healthcare (see P? Candidates -
Preliminary List). The Commission and Office proposed below should examine these, and look
across the spectrum of all government functions where the private sector already has )
competitive market structures and capabilities. Sustaining P2 over time will require an approach
that is rooted in a core philosophy of business's role in government, and is non-partisan and

pragmatic.

APPOINT A P? COMMISSION

Appoint a commission on public-private partnerships to raise awareness of P, identify and
prioritize high-value opportunities, define the rationale for action, and galvanize support.

For reasons cited above, partnerships must be positioned on a broader, government-
wide platform to achieve the potential benefits shown in RCI and other P? programs.
Presidential commissions-are a proven vehicle for raising the awareness of policymakers and
the public about an issue or new policy direction, assembling a fact base, establishing a
rationale for action, and galvanizing opinion leaders around the new direction. In the past
century, eleven such bodies have been appointed for periods of several months to years. Five
commissions are notable for their purpose, scope, and sponsorship, with issues ranging from
sweeping changes in the executive branch under Roosevelt, to detailed administrative reforms
under Truman and Eisenhower, to an investigation of "waste and inefficiency" under Reagan, to
"reinventing government"” (also known as the National Performance Review) under Clinton, to
caring for wounded soldiers under Bush. In all these cases, business leaders were engaged
and business methods were recommended. However, only one commission specifically
focused on public-private partnerships as a core concept. The National Performance Review
stated this goal: "We will use federal powers to structure private markets in ways that solve
problems and meet citizens' needs - such as for job training or safe workplaces -- without

funding more and bigger public bureaucracies."

Wars have often brought out the worst in business practices as well as the best, and this
has been no less true in Iraq. The focus on waste and fraud, while vital, overlooks the wide
array of facilities and services provided efficiently by businesses in theater that both
commanders and soldiers value highly, as well as the many innovations that the private sector
routinely develops to meet special needs in every war. The widely reported excesses in the
past four years are not due to the private sector's performing support functions it should not
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perform; they result from weak oversight, shoddy procurement practices, poor or non-existent
internal controls, non-transparent dealings, and other shortcomings. As we posit above, the P?
model - a tool for economic growth and problem-solving, not an end in itself - reflects the
reverse of these negatives: integrity and trust-building; strong, well-informed oversight; open-
book relationships; robust, performance-based metrics; and the other halimarks of best
business practices. Still, a P2 Commission would of necessity address not only opportunities to
apply P2 solutions, but also the changing roles of the public and private sectors in government,
the methods to prevent abuses, and the sanctions for those responsible for fraud and waste.
Skilled direction will be required to satisfy the need to evaluate the past as well as produce
forward-looking proposals.

A P? Commission in the next Administration would have five objectives:

1. Refine the P? principles.

2. Research current P? projects for their business models, lessons, and key success

factors.

P2 _- based on an analysis of needs, options and
f federal functions; for each opportunity, establish
lue while protecting the public interest.

3. Identify the major opportunities for
feasibility - across the full range o
clear objectives and guidelines to produce va

4. Develop legislative proposals as required to facilitate program objectives.

5. Recommend specific opportunities and courses of action to execute the new

authorities.

The Commission would be tasked to report its progress within three months of inception,
and to issue its final recommendations within one year.

ESTABLISH A P2OFFICE

Establish an office of public-private partnerships to convert the commission's findings into agency
actions, foster interagency alliances, and encourage P? program implementation through
communications and public relations campaigns.

Periodically, issues are important enough to warrant Presidential attention and influence,
but they do not fit within the Cabinet and agency structure. One effective route is to establish a
lean, high-level office that operates with the President's personal imprimatur. in conjunction
with OMB and the Federal Real Property Council, a new Office of Public-Private Partnerships
would make the case for the public-private nexus as an engine of social and institutional change

as well as economic progress.

The next President will inherit vast administrative machinery for developing policy and
driving execution. The Executive Branch, with its 15 Cabinet-level departments and 65
independent agencies, COvers the full range of federal functions with more than 4 million civilian
and military employees and thousands of contractors. As each Administration finds anew,
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quickly and efficiently establishing influence and wresting control in this maze is extremely
challenging. One built-in organization, the OMB -- with its analytical focus and large
professional staff -- is uniquely well-equipped to help, but it can display the same.inflexibility that
bedevils all bureaucracies over time and can impede the executives' ability to achieve desired

change.

An Office of Public-Private Partnerships would operate with the agility of business on an
interagency basis for the life of the Administration. It would seek areas of national need that are
suitable for the types of cross-functional solutions and cultural transformation that business
firms, supported by the capital markets, are especially qualified to provide. And, using the
President's "bully puipit," it would emphasize the prospective roles of business in partnering with
government to meet public needs. The Office's functions would be to:

1. Embrace extension of the Commission's findings as they emerge and offer guidance
to achieve cross-agency acceptance, programming, and roll-outs.

2. Identify "centers of entrepreneurial skill" within all federal agencies that could identify
new P? ideas, analyze them quickly, and implement them selectively through existing

agencies and programs.

3. Broker alliances between federal organizations and businesses to pursue issues, set
up pilots, and define scalable opportunities. :

4. Promote the P? concept through public relations and media campaigns.

INSTITUTIONALIZE EXISTING P? PROJECTS

Institutionalize existing P2 programs in DoD, VA, GSA, and other agencies by removing regulatory
and procedural hurdles and ensuring adequate funding for the government's contribution.

Throughout the DoD and Military Services, the VA, and the GSA, demonstration and
pilot projects are underway to bring P? principles to bear on many assets and functions that
contribute to Service members' quality of life, to recapitalize aging facilities and infrastructure,
and to produce value from non-essential or underutilized government property. P2 initiatives,
with their "viral," self-generating characteristics, can overcome the rigidities of embedded
programs that are difficult to change. RCI| was designed to be self-generating - that is, seeded
by overall program objectives and incentives; structured to operate in local, site-specific,
collaborative partnerships; but flexible for each military-business development team to adapt as
new findings and unforeseen conditions arise. -

Master planning and coordination will be essential in providing services and facilities
through government agencies and private businesses. Where BRAC is being implemented and
where military bases are the mainstay of the local economy, federal, state, and local
governments -- as well as regional authorities -- must come together with private partners to
ensure a sensible and sustainable long-term plan for the area, with access to long-term capital
and relevant skills. Stovepipes in decision-making could block such coordination; prompt action
on structure, processes and statues may be required to eliminate them.
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Several programs merit full program status and funding to extend their benefits beyond
the pilot stage. They include:

Army Lodging. The PAL program is on track to revitalize the Army's on-post temporary
lodging throughout the US through a P? initiative. This program should be extended and funded
to cover the full lodging inventory to completion.

Army Barracks. The current P2 pilot projects to build new barracks for senior non-
commissioned officers should be extended to provide new or upgraded housing for all single
soldiers. (See Perspective: The Potential in Barracks.)

Military Retail. In Fort Belvoir's breakthrough RCI retail project, the partner joined with
AAFES to integrate brand shopping with family housing, while preserving the soldiers' Morale,
Welfare, and Recreation benefit stream. This and similar models should be replicated
throughout the military installation system.

VA / DoD Military Healthcare. DoD's Tri-Care program, which partners with hospitals
and providers nationwide, should be mirrored in the VA: and the VA should complement this
strategy by consolidating its hospital-clinic system into a smaller number of larger centers, with
outreach through existing provider networks, to improve its efficiency and effectiveness.

"Whole Base P." Whole base P, conceptualized but not yet widely executed, should
be fully explored. In these, the military would partner with "master" installation developer-
managers, similar in scope and skills to the RCI partners, which would develop and manage
entire installations. They in turn would "sub-partner” individual elements such as retail,
healthcare, storage, and energy to industry leaders in those specialties.

EXTEND P? MODEL TO OTHER GOVERNMENT FUNCTIONS

Extend the Forum's P? model to other major federal functions -- e.g., housing, buildings,
infrastructure, transportation, education / training, and healthcare; and explore other potentially

high-value areas.

The following chart, P* Candidates - Preliminary List, displays the Forum's proposed set
of additional functions-and property types that could benefit from a specific P? strategy, and the
categories of benefits it could produce. The functions and uses include housing (non-military,
government-supported), buildings (office, warehouse, industrial, laboratories), infrastructure
(electricity, water, wastewater, natural gas, telecommunications), transportation (roads, bridges /
tunnels, rail, air, waterways), education / training (child care, technical / vocational training,
college-level / post-graduate), and healthcare (hospitals / clinics, programs / services, research
facilities). The benefits categories include reductions in backlogs for maintenance and
renovation, cost and time savings, increased asset development or redevelopment value, and
reutilization of public lands and buildings. At this stage, the chart provides a framework for
future analysis of promising opportunities by the proposed P2 Office.
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P2 CANDIDATES -- PRELIMINARY LIST
Future Analysis May Suggest Opportunities for P?

$ Asset Value $ Senices Costs $ Value Improvements
$ Capital
Govemment Functions/ Property Condition nvestment
Types Military Givic {scale) Required Land |Stuctures Opns. Maint | $Backdog |$Savings $Dewel| $Reuse
HOUSING
Family X ?
Single — Senior X ?
Single — Junior X ?
BULDINGS
Offce X b
Warehouse X X
hdustrial X X
Laboratory X X
INFRASTRUCTLRE
Electricty X ?
Water X ?
Wastewater X ?
Natural Gas X ?
Telecommunications X ?
TRANSPORTATION
Roads ? X
Bridges/Tunnels ? X
Rai ? X
Ar ? X
Waterways ? X
EDUCATIONTRAINNG
Chid care X X
Technical\bcational traning : X X
Colegetevel/Post graduate X X
HEALTHCARE.
Reseach X X
Hospials/Cinics X X
Programs/Senices X X

The federal government's property portfolio is over $1.5 trillion in repiacement value.
With such vast scale and scope, it is imperative that the government combine effective oversight
of many owners and occupants with creativity in managing the assets. The corporate analogue
is a senior real estate executive office with global portfolio responsibility, performance-based
metrics, an integral role in corporate strategy, and incentives to continually improve asset
utilization. By extending partnership programs, enlarging the P? toolkit, and strengthening the
GSA's role in implementation, the federal government should be able to emulate these best
business practices. The Commission and Office proposed above would help to create a
government-wide mandate and platform for P2, Individual P? agencies would be challenged to
employ P?s wherever possible within their missions. '

As an indicator of the potential benefits from a proactive P? strategy, the Forum's Army
barracks analysis (see Perspective: The Potential in Barracks) showed, in that function alone,
upwards of $5 billion in potential lifecycle net present value advantage to the federal
government compared with the conventional approach. Through P2s, the avoidance of
government costs for construction and operations that eventually reach many billions more
would be a powerful advantage when applied to the full range of candidate functions. One of
the new Administration's first priorities should be to apply similar reasoning and analysis fo
selected categories of federal property, such as those listed above, and to size the opportunities
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for a stream of benefits to the various stakeholders and value improvements to the assets. The
Forum's preliminary observation is that the additional opportunities could run to hundreds of
billions of dollars - a finding that is compatible with asset re-structuring and operations
improvements in global corporations with complex portfolios where focused strategies have

yielded compelling results.

Despite the magnitude of possible savings and improvements, the stewards of federal
property and policymakers for the many public services represented in these functions are
understandably concerned about the potential for abuse and excess when private interests
pursue public purposes. Yet the proven successes of RCI and other P? programs to date are
too promising to ignore. Based on its review and the principles discussed earlier, the Forum
believes that rigorous evaluation and selection of programs and projects should yield important
opportunities to improve government services while reducing costs. The P2 candidate functions
will have to be carefully assessed on their risks and rewards for all parties. And lessons from
both successes and failures should be incorporated in the ongoing program design.

* k k %
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CONCLUDING NOTE

PZis a tool for harnessing and directing the creative capabilities of business to achieve
public goals. RCI and similar P? programs prove that government and business can partner to
achieve results that neither can achieve alone.

But success is not automatic. To lessen risk and sustain viability, government has a
crucial role to play in every phase of a P? program - providing leadership from initial program
conceptualization and implementation, through ongoing oversight and monitoring, to final
program dissolution. At each stage, government must engage proactively to ensure that the
public interest is served. Competition, accountability, and transparency are key words in
defining the government's concerns, but it must also be a proactive, contributing partner in the

strategy and problem-solving.

The business partner has an equally important role as a capable and reliable partner in a
joint public-private enterprise, contributing its expertise in understanding customer needs, skills
in product design, and systems for large-scale program and project management. [fs ‘
entrepreneurship and capital prowess complement government resources to improve efficiency
and effectiveness while fulfiling community objectives.

P2 often invites, but generally defies, "conservative” and "liberal" characterizations. RCI
and its enabling legislation were launched during the Clinton Administration and accelerated
during the Bush Administration. Ultimately, RCI became a bi-partisan program and enjoys
broad support today.

The Forum's philosophy of P%s as partnerships hinges more on the nature of the
relationship than its legal or organizational form. Much as we now respect "partners" without
formal contracts in many areas of our business and personal lives, so we should respect all
forms of partnership between business and government, including strategic alliances, joint
ventures, and others. This directly contrasts with "contracting-out" or "outsourcing" or
"divesting” government responsibilities and functions, any of which may be effective but are not
long-term strategies where the joint capabilities of business and government are essential.

PZis a model for selected government functions. It will not apply universally, but it has
the characteristics of a movement, reflecting discontent with current government solutions to
public problems and recognizing that private enterprise has substantial capabilities to help
government carry out its inherent responsibilities and leverage its resources for public benefit.
P2 models demonstrate new forms of governance that, while rooted in our legal and economic
systems, profoundly alter the boundaries between government and business.

The principles and proposals in this report are inherently controversial. We present
them to help frame debate and shape public policy as well as promote new thinking about
business initiatives. We recognize that policy, like politics, is the art of the possible, but we have
seen views of what is possible change. Specifics aside, we should welcome a new, robust
concept of the government-business relationship. The promise of public-private partnership is
the promise of democratic capitalism itself - the fusion of public purpose and private enterprise,
sharing resources of money, talent, and property for community benefit, and rewarding those

who put in the effort and take the risks.
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PERSPECTIVE: REFORMING FEDERAL BUDGETARY SCORING

Through the federal budget system, the President proposes and Congress approves
how much money to spend, what to spend it on, and how to raise it. Congress has enacted
several laws, including the Budget Enforcement Act of 1990, to make sure government
agencies do not spend or obligate more than Congress has appropriated, as required by the
Constitution. The Antideficiency Act prohibits agencies from spending or obligating the
government to spend before Congress appropriates the funding, unless specific authority to do
so has been provided in law. These and other laws, including the Congressional Budget Act of
1974 and the Gramm-Rudman-Hollings Balanced Budget Act, have led to the process of budget

scorekeeping, commonly known as "scoring."

Scoring allows the federal government to measure the budget effects of its actions.
Scoring guidelines are used by the House and Senate budget committees, the Congressional
Budget Office, and the Office of Management and Budget (the "scorekeepers") to ensure that
the government measures the effects of all federal spending and revenues consistently.

Scoring guidelines for capital asset acquisitions (delineated in OMB Circular A-11)
require agencies to account for the value of long-term projects or obligations in the year they are
committed. When the government builds or purchases a capital asset, stch as a building or
land, the total cost of the asset is scored in the first year. Under current scoring interpretations,
when an agency enters into a lease-purchase or capital lease contract, its budget authority is
scored in the first year of the obligation ("upfront") in the amount of the net present value of the
government's total estimated obligations over the life of the contract. This requires the
government agency undertaking the project to secure an appropriation for the entire scored
amount in year one of a project that may have a 50-year project life. This rule is also applied to
long-term partnership obligations. If the transaction is structured as an "operating lease,"
however, the scored amount is one single year's lease payment, plus lease cancellation costs.

One effect of the scorekeepers' interpretation is that the large budgetary requirements
effectively preclude agencies from entering into long-term obligations. An agency entering into
a capital lease or lease-purchase contract must have budget authority available for an amount
that often equals or exceeds the cost to purchase the asset outright. As a result, the current
scoring interpretation often creates unintended effects and additional costs for taxpayers. For
example, a short-term lease may appear "cheaper" as part of an agency's annual budget, but
the terms, conditions, and rent amounts on short-term leases are generally less favorable than
longer leases or outright purchases. When scoring leads an agency to choose the former,

higher costs result over time.

Three examples illustrate this problem. The National Oceanographic and Atmospheric
Administration limited the term of its lease for a new building to 15 years to avoid the OMB's
scoring requirement of forward funding $14 million in lease payments, even though the owner
had offered favorable set rates for two five-year extensions. Leasing a building for the Patent
and Trademark Office was estimated to cost $48 million more than construction and $38 million
more than lease-purchase. Leasing the Department of Transportation's headquarters building
was estimated to cost $190 million more than construction. In addition to higher costs, the
scoring rules can encourage agencies to occupy lower-quality space -- a common complaint by
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both government employees and the taxpayers who visit them -- potentially hindering
accomplishment of their missions.

Just as important, current scoring practices can impede government from enjoying the
benefits of partnership with the private sector. Scoring applies even when the private sector
provides the financing, if the government can be seen as responsible for payments used to
cover private debt. Thus, while privatization and public-private partnerships provide a sound
way of doing business, and have proven to be successful for many state, local, and foreign
governments, scoring as practiced today in the federal govern ment effectively halts p?

transactions.

In fact, scoring changes have clouded the future of RCI and its P? successors. In 1997,
after the MHP] was enacted, then-OMB Director Franklin Raines issued guidelines that allowed
DoD to convey property to private developers in exchange for housing or investment in a limited
liability corporation (LLC) with no scoring impact. These guidelines effectively allowed RCI to go
forward, as they enabled the private partners in RCI LLC "partnerships" to borrow without the
long-term project being scored. In 2005, however, OMB changed its position. Although there
was no change in the law, Director Joshua Bolten issued a memo stipulating that after 2010, if
the LLCs provided for under MHP!| were to borrow any more funds, these obligations would be
scored by "traditional methods." This has been interpreted to mean an amount equal to the total
borrowing. When the Privatization of Army Lodging (PAL) program was designed to build on
RCl's success, the Army would have preferred to use the RCI-type LLC structure but OMB
would not allow this. PAL avoids scoring because there is no government investment, and
government is not a member of the ownership entity. However, neither the government nor the
taxpayer enjoys the benefits that would have been conferred by the "partnership" structure.

While private financiers and investors are ready to actively participate in repairing and
rebuilding the nation's infrastructure and government facilities of all types, the new scoring
interpretations may make it impossible for them to do so jointly with government. Agencies
have voiced concerns regarding the application of scoring rules to federal real estate and have
asked that these rules be reexamined, and potentially revised, to recognize the federal
government's dilemma: the need for substantial capital investment facing heavy budget deficits
and the lack of federal appropriations. Some of the proposals include:

- Retaining current scdring rules, but providing a large pool of budget authority for.
capital expenditures that is "fenced off" from other discretionary expenditures.

. Allowing agencies to borrow from the Treasury (or, potentially, the Federal Financing
Bank) and scoring this borrowing for real estate and infrastructure projects in the
same manner as operating leases on an annual basis, with Congressional oversight
over the use of funds equal to today's oversight over the GSA Federal Buildings

Fund.

.« Changing budgetary scoring practices to allow sale / leaseback and EUL / leaseback
arrangements to be scored as operating leases.

. Establishing capital acquisition funds specific to individual agencies with capital-
intensive operations, to allow for additional ownership opportunities.
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PERSPECTIVE: THE POTENTIAL IN BARRACKS

Barracks exemplify the potential for P2 and the problems of achieving it. These buildings
not only shelter soldiers, but also provide their haven from the rigors of intense military training
and operations. When properly equipped and supported by essential maintenance, repair, and
operational services, barracks ground the communities of single soldiers that have defined

military life for millennia.

In today's Army, barracks are as important for recruiting and retaining soldiers as family
housing was a decade ago when RCI was launched. The military is in a hotly contested market
for the 18-t0-25-year-old "Gen D-ers" (D for digital) who have many non-military choices
competing for their commitments. Though their lifestyles are wide-ranging, their civilian habitats
typically are comfortable, whether they bunk with buddies or live at home. Drawing them into
the military requires not only financial inducements, which are now substantial, but attractive
accommodation that compares with, and may have to exceed, what they leave behind. This is
not a call for "soft" military living but a policy to sustain an all-volunteer force in a competitive

economy.

Today, however, too many of the Army's barracks (officially, Unaccompanied Personnel
Housing or UPH) are substandard. The maintenance backlog is $2.3 billion. Approximately 80 )
percent of the current inventory (560,000 bedspaces - the basic unit in barracks) is more than ,
30 years old, and over 90,000 single soldiers live in conditions the Army calls "inadequate.”

Some permanent party soldiers still live eight to a room with gang latrines; others are assigned
to tiny rooms and share a bath with three other soldiers. Soldiers who would prefer to live on
post with their units live off post due to severe shortages of single soldier housing. Where the
off-post community cannot supply sufficient housing, overcrowded barracks result. The Army's
2007 Barracks Strategy states the requirement for 240,000 adequate, modernized bedspaces.
Many of the existing spaces are in the wrong places: the Army's "transformation” strategy,
which will relocate many battalion-sized units, is creating the need for about 80,000 bedspaces.
The size of inventory awaiting upgrades and the number of major relocations make this an

exceptionally difficult housing challenge.

Beyond providing bedspaces, barracks are communities of single soldiers who share a
common purpose and ethos. In order to compete in the marketplace, they must not only
provide clean, safe sleeping and living quarters, but they should be clustered around dining,
fitness, recreation, entertainment and convenience shopping, all within easy walking distance of
the main workplace. This is a time-tested military design. But in recent years, these elements
often have been physically separated. Their integration is impeded by organizational,
budgetary, and statutory boundaries. Army planners are aware of the clustering concept, but
they face formidable odds in bringing it to life. "Silos" (vertical channels for planning, budgeting,
and decision-making) and "rice bowls" (an organization's allocated resources) conspire to limit
integration of the very functions that comprise a barracks military community.

The traditional, decentralized model of barracks management has led to imbalances and
inefficiencies. For example, one unit may have extra barracks space which it uses for offices
while another is crowded and short of space. To improve space utilization, some installations
are transitioning to centralized barracks control and management, and at Fort Hood, barracks
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management has been consolidated with the RCI office, ensuring more effective overall
management of space and property.

Enter the private developer. As RCI and other MHPI programs have shown, business
partners bring crucial capabilities to government programs: fresh, independent, user-based
thinking; zealous attention to efficiencies in planning, building, and operations; ongoing
innovation in building products and processes; and a lifecycle view in decision-making. The
developer-manager, concerned with sustaining value, proactively invests in the property to
maintain its functionality and attractiveness, not in reaction to crises.

The MHP! legislation authorizes DoD to enlist the real estate industry to revitalize
barracks and transient lodging as well as family housing. Through RCI, the Army has vigorously
pursued family housing P%s and produced extraordinary results (see Army RCI: A P? For
Military Housing). But the application of P?s in the Army's barracks program has been sporadic
and much slower. Ten years after RCI's launch, barracks P2 is still in the pilot stage. Five pilots
— at Forts Bliss, Bragg, Drum, Irwin, and Stewart -- are limited to Senior NCOs and address less
than one percent (about 1,200 bedspaces) of the total US barracks inventory. A sixth pilot now
under consideration for Fort Polk would encompass that post's entire barracks portfolio, adding

3,600 spaces to the P?inventory.

Between 2009 and 2013, the Army plans to spend $10 billion in military construction
funds to build about 63,000 bedspaces for single soldiers. This equates to roughly $160,000
per bedspace (including the costs of ancillary infrastructure and facilities) and fulfills about one-
quarter of the stated need. Yet private developers estimate they could build barracks at one-
third to one-half less than the government's cost and operate them at 15 percent lower ongoing
cost. In addition, P? would ensure that the barracks were properly maintained and operated
over their life -- a significant improvement on the current system whereby operations and
maintenance funds do not fully cover the projected costs and can be diverted for other military
needs, resulting in facilities that deteriorate faster and need replacement sooner.

The current barracks strategy contrasts sharply with the Army's commitment to
privatized family housing. If the Army matched its RCI achievement and included its entire
barracks inventory in P%, the taxpayer would save billions of dollars over the barracks' lives, the
Army would clear its maintenance backlog, and soldiers would have measurably better facilities
and living environments. Involving proven RCI developers and private homebuilders with strong
track records would also provide an opportunity to redefine the product, incorporating new
designs and practices that have been tested in the modern marketplace, and would
substantially contribute to the Army's mission by strengthening its ability to attract and retain

soldiers.

The barracks situation illustrates the "virtuous circle" that marks P? candidates:
policymakers and the public recognize the acute need for improvement in barracks conditions;
the current system has not produced cost-effective, high-quality results and is unlikely to do so
within a satisfactory time frame; the authorities for P2 are in place; and the industry has
substantial capacity to deliver superior barracks products. Consequently, the Forum considered
an alternative, RCl-inspired strategy for barracks. A preliminary 50-year lifecycle analysis
shows that a barracks program similar to RCI could eliminate the government's obligations for
construction, operations, and maintenance costs and could generate upwards of $5 billion in
present value advantage to the federal government, including payments required for the BAH.
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This P? advantage would buy 50,000 new bedspaces -- a substantial proportion of the Army's
total barracks need.

Despite the clear benefits, barracks P? has been blocked from more extensive
application by three serious, but not insurmountable, obstacles. The first is cultural. Many
NCOs believe that private management will restrict them from entering soldiers' quarters to keep
order and discipline, and will undermine unit cohesion. As exemplars of Army leadership, these
senior NCOs are respected at all levels. This is one reason the barracks P? pilots have been

limited to grades E6 and above.

Developers have every reason to allow Army authorities in soldiers' quarters because
they can help protect facilities from disorder and damage. As for the cohesion concern, a
Command Sergeant Major who strongly supports RCI and barracks P? said this: "The 'Army
Ethos,' unit cohesion, esprit de corps, and development of unit leadership are not formed or
fostered in the barracks. They are honed on duty at the smali-unit level with the first-line
supervisor and the unit chain of command. Training is where we as an Army teach these traits.
If you use that line of argument, then a newly married soldier living in an RCI house does not
have the Army Ethos, does not feel part of the team, has no pride in his unit or organization, and
will never develop into a leader. But in fact, we are giving him a new RCI house, the best this
nation can provide, while his single team leader lives in the barracks. And that kind of inequity
poses the greater threat to cohesion.”" As an RCI developer also observed, "basic equity and
fairness would suggest that marital status should not be a determinant in the quality of soldier
housing. Good housing for all soldiers should form the bedrock of the compact soldiers make

with society."

The Bush Administration, acknowledging this issue in the 2007 National Defense
Authorization Act, proposed using "off-the-shelf private sector designs and industry construction
practices and techniques” to lower construction costs and remove the inequity. The
Administration indicated that DoD's experience "in applying local standards, designs, and
construction practices and techniques for military housing" has resulted in "larger and more
livable dwellings at costs comparable to MILCON standards -- all to the benefit of our

personnel.”

The second obstacle to barracks P?is creating and sustaining an income stream for the
private partner. Unlike married soldiers, single soldiers living on post receive no BAH; they are
simply assigned to quarters. Barracks P2 would require adding a BAH payment for single
soldiers. While the dollars required for a new BAH would be significant, the investment would
be paid for many times over with the construction and operating savings available through the
private partner. For example, at one post, the Army plans to spend about $166 million to
upgrade existing barracks and building systems, not including operations and maintenance
costs. The post's RCI partner has offered to provide market-standard apartments for all
barracks by 2011, requiring the funding of a $26 million BAH bill to proceed. The developer
would invest approximately $186 million during the first five years to build and renovate the
barracks, and would reinvest an estimated $1.5 billion into the program over the life of a 50-year
operations and maintenance contract. The new barracks could be delivered in half the time it
would under MILCON, a difference that could keep many young soldiers from leaving the Army.

Under the Rbl model, married soldiers continue to receive BAH while they are deployed
(provided the spouse remains in the on-post housing). If single soldiers also received the BAH
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while deployed, the private partners could afford to maintain empty space to accommodate
returning battalions. Battalions might not occupy the same space they left, but they could move
into equivalent, contiguous, well-maintained quarters, much as they reserve and rotate vehicles
and other equipment. This is a large-scale form of "hoteling," and is effectively the strategy that
global companies use with hotel chains in housing personnel for their training programs. It also
mirrors the individual strategy that civilian singles follow when they are reassigned by their
employers or take new jobs.

The third obstacle is the current 1+1 barracks standard (a private room for each soldier
in a two-room configuration with a shared bath and kitchenette) that was adopted in 1995. This
space standard is higher than competitive market factors suggest a young single soldier
requires or expects. Civilian peers of E1s through E4s generally live in less space or have more
roommates. However, applied to senior NCOs, the 1+1 standard does not provide the quality
and amenities offered in the surrounding community, causing many to live off post and taking
their role-model standing and leadership qualities with them.

Private sector space and buildout standards offer savings on capital costs for equivalent
-- and often better -- quality. For junior enlisted soldiers, the lifecycle cost of government
construction exceeds private sector comparables by 30 percent or more. The difference is due
in part to the building standard, which is over-designed and over-engineered compared to
civilian housing. Building to soldiers' needs and market standards -- for example, using wood
instead of concrete, fitting out one kitchen and common area per eight soldiers versus two (like
a college dorm suite) -- could, by one developer's estimate, save 15 percent on capital costs.
The five approved pilot projects, and single apartment community housing products generally
offered by private partners, create attractive, efficiently-built housing that will attract the
important senior NCO cohort back on post.

A barracks P?program could also meet the urgent need for special facilities and services
to accommodate "Wounded Warriors" as they transition to civilian life. The integration of living,
healthcare, rehabilitation, recreation, and visiting family facilities is especially intricate and would
benefit greatly from the ingenuity and expertise of three specialist private market segments:
healthcare, assisted living, and community development. The market leaders in these
segments have succeeded in producing well-designed products with customized services and
operating efficiencies. With Congressional and Administration leadership, integrated care for
Wounded Warriors under a P2 model could be a far-reaching pilot program crossing DoD, VA,
and HUD program boundaries, bringing immense potential benefit to our returning veterans.

The Army should strongly consider adopting a full-scale barracks P? program. Such a
program would establish equitable standards between single and married soldiers while
improving recruiting and retention. It would also produce substantial financial benefits to the
Army and the taxpayer over government-built and operated barracks. Using existing authorities,
policies and practices, the Army headquarters and major commands, with the close involvement
of NCO leaders, could work with leading private developers and homebuilders to overcome the
hurdles and launch an aggressive campaign covering the entire barracks inventory and
targeting 95 percent completion by 2015. The Army has the need, the industry has the
capacity, and the capital markets are open for creditworthy projects. Soldiers and taxpayers
would benefit for years to come.
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PERSPECTIVE: PROGRESS ON SUSTAINABILITY

Sustainability is a complex concept, difficult to grasp, counter-culture in solutions, and
costly to execute. But from climate change and high energy costs to conservation and eco-
development, "green” issues are on everyone's mind and at the top of public agendas.

The data related to US real estate compel attention. Buildings use 40 percent of the
total energy and 68 percent of the total electricity, produce 38 percent of the total carbon dioxide
emissions, and account for 12 percent of the total daily water consumption.

. Rising to our sustainability challenge requires a wholly new strategy for the nation's
infrastructure and physical development, holistic thinking about our everyday lives, and the
blending of science, economics, and politics to achieve real results. Numerous techniques and
technologies are availabie to help cut carbon emissions, reduce energy usage,-and.clean.up or
avoid degrading our land, air, and water. Less prevalent are examples of how such methods
can be brought to bear in a strategic and economic way. This is where P? steps in.

The federal government, specifically though not solely through DoD, can create a
"sustainability market" as it has for military housing, lodging, barracks, warehousing, retail, and
other support functions. The US military has proven its effectiveness in achieving specific policy
goals, not only in its core warfighting mission but also in its disaster relief, domestic support, and
peacekeeping operations. Its unique combination of a "can do" ethos, leadership, organization,
discipline, and processes has been harnessed during the past decade in P? projects that
demonstrate what can be achieved.

In this vision, DoD becomes a catalyst for change. Because of its global scale and
reach, 24/7 operations, and heavy resource consumption, reforms in planning and management
of military installations can set examples for new ways of doing business in civilian
organizations, both within and outside of government. DoD has the world's largest managed
infrastructure portfolio - nearly 2 billion square feet of space with plant valued at over $500
billion on a landmass totaling 40,000 square miles. Over $2.3 billion is spent annually on

energy for buildings and facilities alone.

Military transformation has opened opportunities for DoD to rethink its approach to
managing resources. While private investment is unlikely to fully replace traditional military
construction and infrastructure appropriations, it can create a substantial funding stream to
expand and improve military facilities while allowing DoD to focus its spending on military
modernization and readiness. The P? housing programs have yielded an 11:1 "funding
multiplier" of private to public capital over the past decade. P2 can help build an enterprise-wide
sustainability strategy by articulating a vision, defining a mission and objectives, setting
performance measures, and planning actions that will achieve the desired outcomes.

Already the conversion of military bases throughout the US as part of the BRAC
process, creates an opportunity to infuse social, economic, and environmental vitality into the
affected regions. For example, Fort Ord, a former Army post in Monterrey, California, is being
transformed into a magnet campus of the California State University system. The plan
incorporates concepts of mixed-use development, alternative transportation, environmental
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conservation, sustainability, and affordability. It requires that "portions of the former
base . . . be developed into a mixed-use community which provides housing and employment
opportunities, reducing the need for long distance commuting throughout the region."

Existing P?tools for housing and utilities EULs have been successful in leveraging Army
resources. RC! has shown that P? can bring new sustainability concepts to fruition ahead of -
their mainstream use. In creating sustainability programs, Clark Realty Capital, LLC, the RCI
developer at Fort Belvoir, communicated with tenants to clarify tradeoffs among conflicting
objectives (e.g., focus groups met to discuss low-energy appliances to reduce utility costs and
durable finishes to reduce service calls). At the planning and design stages, dozens of real
estate professionals and building tradespeople collaborated. Fort Belvoir's next RCI
neighborhood will be the greenest to date; all new homes will be "EnergyStar" certified and the
development team intends to achieve LEED (Leadership in Energy and Environmental Design)
Platinum certification for the neighborhood center. New Urbanism master planning has reduced
automobile usage and the development footprint. A tree preservation / replacement program
improves air quality and reduces energy usage. In addition to a neighborhood program for
household recyclables, more than 75 percent of all construction waste is recycled, diverting it
from landfills and reducing the demand for new construction materials, while metal, consumer
goods, and oil from the entire installation are recycled. These sustainability features are
replicated in varying degrees on RCI posts across the country.

The Army aims to be a national leader in sustainability. Adapting the corporate model
known as "triple bottom line" - how processes affect profits, the environment, and social well
being -- the Army is examining its actions for its own "triple bottom line plus" -- its impact on
mission, environment, and community, plus the economic benefits of sustainability. Using its
size, energy requirements, and program capabilities, it plans to launch an array of new p?
initiatives as real-time test-beds for sustainability applications and integrate these with existing
RCI, PAL, utilities P?s, and other programs. ’

For example, the Army plans to become the largest purchaser of renewable energy in
the country. In Hawaii, the RCI partner, Actus Lend Lease, is developing the world's largest
solar powered community, with a 6 mega-watt photovoltaic system and solar domestic hot water
systems. These measures are expected to save 1.5 million gallons of oil and reduce CO,
emissions by 10,000 tons annually. Projects in RCI and related programs show that project
scope and building quality can be improved while construction time and lifecycle costs can be
reduced. These results reset the bar for all residential and much commercial development.

The Army is also striving to improve awareness of sustainability and to couple
sustainability with accountability. Each RCI home is metered and is. benchmarked for energy
consumption. If soldiers use more than the benchmark, they will pay the difference; if they use
less, they will receive a refund. Such small steps will pay large dividends in both institutional

and individual consumption

In a broader, proactive energy initiative, DoD plans to fully integrate its energy and
utilities management program, exploiting the synergies in P2 for utilities, energy procurement,
and water/energy conservation. It has been steadily divesting utility systems as a means of
recapitalizing aging infrastructure, but its main thrust has been reducing energy consumption.
In 2005, DoD set a goal of reaching 25 percent renewable energy procured or produced by
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2025. By 2007, it was saving $80 million annually in energy costs. DoD's "facility energy
consumption intensity" is down more than 10 percent from the 2003 baseline.

DoD's strategy for reducing energy and water consumption includes new design
techniques and energy efficient materials. The Army, for example, is using its significant buying
power to require that all suppliers meet similar sustainability-based standards. The standards
will create a level playing field, allowing competition to reduce the price. The Air Force energy
strategy highlights opportunities for energy generation projects at bases throughout the US,
including potential commercial-grade, utility-scale solar energy projects.

Partnerships are playing a major role in these efforts. DoD and GSA have similar
strategies to conserve energy and water resources, using private capital to finance energy
saving investments through vehicles such as Energy Saving Performance Contracts (ESPC),
Utility Energy Savings Contracts (UESC), and EULs. ESPCs enable agencies to accomplish
energy projects without upfront capital costs and Congressional appropriations. UESCs engage
local utilities to propose energy savings initiatives and arrange financing to pay for them.

In DoD, Fort Carson recently completed a solar array on a brownfields landfill through a
P?lease arrangement. Nellis AFB used EUL for a third party to create the largest photovoltaic
array in the-Americas. All the power from this array, 14.2 megawatts, will be put on the grid.
Tyndall AFB in Florida reduced potable water consumption by 75 million gallons per year
through an ESPC and water awareness program. In GSA, more than 60 ESPC and UESC
contracts have been awarded for nearly $200 million, with energy savings of over one trillion

BTUs per year.

Federal policy recognizes the critical importance of public-private cooperation in
promoting and achieving sustainability. As the National Environmental Policy Act (NEPA)
states, "It is the continuing policy of the Federal government, in cooperating with State and local
governments, and other concerned public and private organizations, to create and maintain
conditions under which man and nature can exist in productive harmony, and fulfill the social,
economic and other requirements of present and future generations of Americans." Executive
Orders set goals in the areas of energy efficiency, acquisition, renewable energy, toxics
reductions, recycling, renewable energy, sustainable buildings, electronics stewardship, fleets,
and water conservation; and require more widespread use of Environmental Management
Systems as the framework in which to manage and continually improve these sustainable
practices. GSA has a comprehensive sustainable design program through which all GSA new
construction projects and substantial renovations must be certified through the LEED system.
Utilizing a sustainable design philosophy encourages decisions at each phase of the design
process that will reduce negative impacts on the environment and the health of the occupants,
without compromising the bottom line. This integrated, holistic approach encourages
compromise and tradeoffs in all phases of a building’s lifecycle, from design, and construction

through operations and decommissioning.

Sustainability is a work in progress, moving rapidly from environmental activism to
mainstream programs. Some of the most popular measures are easy to decide on and
implement -- e.g., buying carbon reduction credits -- but they may not achieve the overarching
objective of reducing greenhouse gas emissions. The more difficult and costly actions -- e.g.,
replacing air handling systems and installing solar panels - require fundamental tradeoffs
between current operating budgets and long-term capital investment. As RCI and related P2
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programs.have shown, the private partner is more likely than the government partner to be able
to justify the tradeoffs and restructure the financing to make such innovations work quickly and
effectively. Business has made tremendous investments in sustainability -- government has
only to seek its knowledge and experience to make a substantial energy and environmental
difference. The potential for an immediate return on investment that reduces energy
consumption and CO2 emissions is available today. Sustainability is the ultimate application of
p? principles, as it defines whether the vision for P?will stand the test of time and evolution in

both military and civilian communities.
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THE URBAN LAND INSTITUTE (ULI) /
THE WOODROW WILSON INTERNATIONAL CENTER FOR SCHOLARS (WWICS)
FORUM ON PRIVATIZATION - 29-30 APRIL 2008 - WASHINGTON, DC
FORUM PROGRAM

TUESDAY, 29 APRIL ARMY-NAVY CLUB
1800-1900 Reception: Arnold Room
1900-1910 Welcome: Washington Room
1910-1925 Remarks: General John M. "Jack" Keane, USA (Retired)
1930-2100 Dinner and Conversation
2100-? After-Dinner Drinks: Lounge

WEDNESDAY, 30 APRIL URBAN LAND INSTITUTE
0700-0800 Registration / Continental Breakfast
0800-0815 Welcome / Agenda for the Day: James M. DeFrancia
0815-0845 Perspective on Privatization: Mahion Apgar, IV / Jean S. Friedberg
0845-1015 Plenary Discussion
1015-1030 Break
1030-1200 Discussion Groups / Break-out Session 1
1200-1300 Lunch
1300-1400 Discussion Groups / Break-out Session 2
1400-1415 Break / Discussion Leaders-Rapporteurs Meet
1415-1445 Discussion Leaders-Rapporteurs Feedback
1445-1545 Plenary Discussion
1545-1600 Closing Remarks: James M. DeFrancia / Mahlon Apgar, IV
1600-1700 Reception
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URBAN LAND INSTITUTE SPRING COUNCIL FORUM PROGRAM
DALLAS -- MAY 9, 2008
"The Promise of Privatization: Lessons from Military Housing"

The US military has pioneered innovative privatization and public-private partnership programs
to develop and manage critical elements of its infrastructure and real estate. As our Nation looks
for ways to meet housing, community development and infrastructure needs, the military's
experience offers lessons for public policymakers, private developers and other stakeholders.
UL! and Army leaders will look at what has and has not worked, and discuss policies and
practices that could be applied to meet other housing, infrastructure and community
development needs through private enterprise.

Moderator: Mahlon (Sandy) Apgar, IV
Senior Scholar, Woodrow Wilson International Center for Scholars

Welcome: Richard M. Rosan
President Worldwide, ULI

Keynotes:  The Honorable Chet Edwards, Member of Congress (D-Texas)
Chairman, Military Construction and Veterans Affairs Appropriations
Subcommittee

Geoffrey Prosch
Principal Deputy Assistant Secretary of the Army (Installations and Environment)

Panelists: James M. DeFrancia
President, Lowe Enterprises Community Development
ULI Advisor to Army RCI - 1998-99

Major General John A. Macdonald, USA
Deputy Commanding General, US Army Installation Management Command
Senior Military Commander for Army Housing / Real Estate

Dr. Richard B. Peiser
Spear Professor of Real Estate, Harvard Graduate School of Design
Community Development Consuiltant to Army RCI - 1998-99

Jeffrey A. Simon

President, Actus Lend Lease

Development Partner for Army RCI in Fort Hood, Texas, Other RCI Projects;
Development Partner for Privatization of Army Lodging (PAL) program
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PARTICIPANTS AND EXPERT RESOURCES

Honorable Mahlon Apgar, IV. Mr. Apgar, an international consultant on housing,
infrastructure, and real estate, is a Senior Scholar at WWICS and a Senior Advisor to
the Boston Consulting Group, and teaches in the Oxford and Yale MBA programs. He
is a former partner of McKinsey and Company. He was Assistant Secretary of the Army
(I&E), 1998-2001, and launched the Residential Communities Initiative (RCI). He
received a BA from Dartmouth College and a MBA from the Harvard Business School.

Honorable Valerie L. Baldwin. Ms. Baldwin is an independent consultant to the
defense industry. She was Assistant Secretary of the Army for Financial Management
and CFO, 2004-2007, overseeing finance policies, budgeting, and planning. Prior to
that, she was Staff Director, House Appropriations Committee Subcommittee on Military
Construction. Ms. Baldwin received a BA from Wichita State University, MA from the
‘London School of Economics, and JD from the University of Kansas School of Law.

Honorable Michael J. Bayer. Mr. Bayer is Chairman of the Defense Business Board and a
member of the Defense Science Board. He is also President and CEO of Dumbarton
Strategies, providing strategic planning and merger and acquisition counsel in the energy
and national security sectors. He is also a Director of Dyncorp International, Inc./(NYSE),
Willbros, Group inc. (NYSE), Vangent, Inc., and Stratos Global Corp. He received a BS and
MBA from Ohio State University and JD from Capital University School of Law.

Ivan G. Bolden. Mr. Boiden is Chief, Public-Private Partnership Initiatives, Department
of the Army. He oversees Army RClI, Privatization of Army Lodging, Utilities
Privatization, Enhanced Use Leasing, Municipal Services/Partnerships and Competitive
Sourcing. Previously, he was a senior staff officer in the Office of the ASAI&E, and
retired as a Colonel after a 27-year Army career. Mr. Bolden received a BS from
Southern University and a MA in Public Administration from Pepperdine University.

Kim H. Burke. Ms. Burke is a Managing Director specializing in Public Institutions at
Jones Lang LaSalle. She is an expert on Enhanced Use Leasing and the federal
budget system. Prior to JLL, she was a Principal in Ernst & Young's Real Estate group,
supporting government agencies, including the Army and VA, in real estate strategy and
privatization. She was also chief analyst for credit policy at OMB. Ms. Burke received a
BA from the University of Virginia and a MBA from the University of Texas. '

Dr. Craig E. College. Dr. College is Deputy Assistant Chief of Staff of the Army for
Installation Management, responsible for providing resources for policies, programs,
and budgets for Army installations worldwide and for the well-being of the force who
live, work, and train on Army installations. Formerly, he was the Deputy Assistant
Secretary of the Army for Infrastructure Analysis. He holds a BSc from the US Military
Academy and MA and PhD degrees in Economics from Stanford University.
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James M. DeFrancia. Mr. DeFrancia is President of Lowe Enterprises Community
Development, responsible for development management and advisory services on
planned communities in the US and abroad. He is a Life Trustee and former Vice
Chairman of the ULI, a former Director of the National Association of Homebuilders and
the Metropolitan Washington Airports Authority, and a Director of Wynne/Jackson, Inc.
Mr. DeFrancia received a BS from the US Naval Academy and served in the Navy.

Robert W. Dove. Mr. Dove is Managing Director and Co-Head of Infrastructure
Financing, The Carlyle Group. Prior to joining Carlyle, Mr. Dove spent 10 years with
Bechtel Enterprises, the financing, development, and investment unit of Bechtel Group,
the engineering and construction company. He focused on providing capital for
infrastructure, services, and operations in Europe and Asia, including Tube Lines
Limited, a UK PPP for the London Underground, and JVs for water, airports, and power.

Michael G. Ensch. Mr. Ensch is Chief, Operations and Regulatory, US Army Corps of
Engineers. He oversees the national program for Operations and Maintenance of
Navigation, Hydropower, Environmental Stewardship, and Regulatory, including dams, .
land and water, harbors, and channels. He is also Regional Integration Team Leader
for the Great Lakes and Ohio River Division. Mr. Ensch received his BS from Kansas
State University and did graduate work at KSU and Slippery Rock University.

Jean S. Friedberg, Jr. Mr. Friedberg advises clients on issues involving regional
growth, community and real estate development, and public-private partnerships.
Previously, he was with The Rouse Company in community development.and was a
consultant with McKinsey & Company. He played a key role in developing the RCI
program and is engaged in implementation of BRAC 2005 in Maryland. He has a BS
from Washington and Lee University and a MBA in Finance from New York University.

Daniel Glasson. Mr. Glasson is a Project Manager in the Office of Economic
Adjustment, Department of Defense, responsible for providing assistance to
communities impacted by defense program changes, including BRAC. He was also a
Fulbright Scholar and Peace Corps Volunteer. Mr. Glasson received his Master of
Urban Planning from the University of Michigan and BA degrees in Economics and
Environmental Studies from Case Western Reserve University.

Philip W. Grone. Mr. Grone was Deputy Under Secretary of Defense for Installations
and Environment, 2004-2007, and Principal Assistant DUSD(I&E), 2001-2004. He had
global management and oversight responsibility for DoD's military installations. He
previously served 16 years on staff in the House of Representatives, including 8 years
with the Armed Services Committee. Mr. Grone holds a BA summa cum laude from
Northern Kentucky University and a MA from the University of Virginia.
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Honorable Robert J. Henke. Mr. Henke is Assistant Secretary for Management,
\eterans Administration, responsible for the VA's budget, financial policy and
operations, real estate asset management, acquisition and materiel management, and
business oversight. Prior to this, he was Principal Deputy Under Secretary of Defense
(Comptroller) at DoD and served on the Senate Appropriations Committee staff. He has
a BA from the University of Notre Dame and a MPA from Syracuse University.

Honorable William Hudnut, Ill. Mr. Hudnut is a Senior Resident Fellow of ULI. He
spent 24 years as a Congressman, Mayor of indianapolis, and Council Member/Mayor
of Chevy Chase, MD. He spearheaded the formation of a public-private sector
partnership that led to Indianapolis's emergence during the 1980s as a major American
city. He holds a BA from Princeton University with high honors and Phi Beta Kappa,
and a MDiv degree summa cum laude from Union Theological Seminary in New York.

W. Cleve Johnson. Mr. Johnson is Managing Director, Clark Realty Capital, LLC, and
oversees Clark Realty's $6 billion investment and development portfolio. His
experience in numerous residential, commercial, and mixed-use projects includes seven
military family housing projects, the pioneering Fort Belvoir RCI program, and the first
Navy single-sailor housing initiative in San Diego. Mr. Johnson received a BSc in Civil
Engineering from Stanford University and a MBA from the University of Virginia.

General John M. Keane, USA (Retired). General Keane is a Member of the Defense
Policy Board; Senior Advisor to Kohlberg, Kravis, Roberts; advisor to the Chairman,
URS Corporation; and a director of METLIFE, Inc. and General Dynamics Corporation.
As Vice Chief of Staff of the Army from 1999-2003, he managed global operations, and
helped to launch RCI and other transformational programs. He holds a BS and honorary
'PhD from Fordham University and a MA from Western Kentucky University.

Honorable Kenneth J. Krieg. Mr. Krieg was Under Secretary of Defense for
Acquisitions, Technology and Logistics, 2005-2007. From 2001 on, he held various
DoD roles including Director, Program Analysis and Evaluation, and Special Assistant to
the Secretary of Defense. Earlier, he was a marketing and sales executive of
International Paper. Mr. Krieg received a BA from Davidson College and a Masters in
Public Policy from Harvard University's Kennedy School of Government.

Colonel Brian W. Lauritzen, USA (Retired). Colonel Lauritzen was Garrison
Commander, Fort Belvoir, VA, 2005-2008, responsible for planning, budgeting,
construction, base operations, and partnership liaison with the Army RCI developer.
Earlier, he was Executive Officer to the Army's Military Deputy for Budget in the
OASAFM/CFO, artillery battalion commander, and OSD staff officer. He holds a BS
from the US Military Academy and a MS from the Colorado School of Mines.
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Amber Levofsky. Ms. Levofsky is Program Lead for Environment and Sustainability
and advisor in the Office of E¢onomic Adjustment, DoD. She also acts as a liaison
between communities and the military. Previously, she founded and led the Levofsky
Group, was Special Projects Coordinator for the Chapel Hill Downtown Partnership,
and was Development and Entitlement Manager for New Urban Communities. Ms.
Levofsky received MBA and MRP degrees from the University of North Carolina.

Maureen McAvey. Ms. McAvey is Executive Vice President-Initiatives at ULI,
responsible for the Infrastructure Initiative, Climate, Land Use and Energy, and special
projects in housing. She has more than 25 years of experience in real estate
development, consuilting, and public / private financial structures. Previously, she was
director of business development for the Federal Realty Investment Trust. She holds
Master's degrees from Harvard University and the University of Minnesota.

John K. Mcllwain. Mr. Mcliwain is a Senior Resident Fellow at ULl and J. Ronald
Terwilliger Chair for Housing. He also oversees ULI's workforce housing initiative. He
is Chairman of the Center for Housing Policy. Previously, he established and ran the
American Communities Fund (ACF) for Fannie Mae, investing in affordable housing,
and was President and CEO of the Fannie Mae Foundation. He holds a BA from
Princeton University and a JD from the New York University School of Law.

Robert A. Peck. Mr. Peck is Senior Vice President of Jones Lang LaSalle. He advises
major organizations on real estate issues. From 1996-2001, he was Commissioner of
Public Buildings, General Services Administration, responsible for nationwide asset
management, design / construction, leasing, building management, and disposals.
Earlier, he was at OMB and was chief of staff to the late Senator Daniel P. Moynihan.
He holds a BA from the University of Pennsylvania and a JD from Yale Law School.

Honorable Bernard D. Rostker. Dr. Rostker is a Senior Fellow at The RAND
Corporation. As Under Secretary of the Army, 1998-2000, he was an early sponsor of
RCI. He has also been Under Secretary of Defense for Personnel and Readiness,
Assistant Secretary of the Navy for Manpower and Reserve Affairs, and Director of
Selective Service. He is an elected fellow of the National Academy of Public
Administration. Dr. Rostker received his MA and PhD from Syracuse University.

Allison R. Sands. Ms. Sands is Deputy in the Office of the Deputy Assistant Secretary
of the Army for Privatization and Partnerships, responsible for policy oversight and
direction of RCI, PAL, utilities privatization, and other initiatives. Previously, she was
Program Director for PAL, Chief of Plans and Policy for the Army Lodging Program at
the Army Community and Family Support Center, and an Army Air Defense officer for
12 years. Ms. Sands received a BS in Political Science from Santa Clara University.
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Dr..Barry Scribner. Dr. Scribner is an International Director and Co-President, Public
Institutions Group, Jones Lang LaSalle. He has been lead real estate consultant to
Army RCI since its inception and leads teams on privatization programs in DoD, VA,
GSA. and other agencies. He has over 20 years of military experience and 4 years of
business experience in design / build projects and facilities management for Tenneco.
He holds a BS from the US Military Academy and a PhD from Harvard University.

Joseph K. Sikes. Mr. Sikes is Director, Housing and Competitive Sourcing, Office of
the Secretary of Defense. Heis responsible for policy and guidance in support of
Commercial Activities programs in DoD. Earlier, he helped implement the Military
Housing Privatization Initiative while Deputy Director of the Housing Revitalization
Support Office and held other installation management positions. Mr. Sikes received
his BS from the US Naval Academy and attended the National War College.

Jeffrey A. Simon. Mr. Simon is Executive Chairman of Actus Lend Lease, the largest
developer in military privatization programs, covering 40,000 homes on 21 DoD
installations, including 7 in RCI, and 4,400 rooms on 12 PAL sites. Previously, he
headed redevelopment of Fort Devens, MA, and Naval Air Station Bermuda; negotiated
Navy sites in Boston and Annapolis; and was involved in Westover Air Force Base. He
holds a BA from Case Western University and a MA from Harvard University.

Stephen M. Sorett. Mr. Sorett is a Partner of McKenna Long & Aldridge LLP. A
founder of the National Council for Public Private Partnerships, Mr. Sorett is a
recognized leader in the field of public private partnerships. He is Chair of the American
Bar Association's Outsourcing, Privatization and Related Transactions Committee,
which is preparing a white paper on federal budgetary scoring. Mr. Sorett received a
BA from Yale University and a JD from George Washington University.

Honorable William Winkenwerder, Jr. Dr. Winkenwerder is Chairman of The
Winkenwerder Company LLC. A recognized leader in American health care, he served
as Assistant Secretary of Defense for Health Affairs, 2001-2007, managing a $40 billion
budget and 130,000 personnel. He is also a senior advisor to Deloitte Consulting and
company board member. He received a BS from Davidson College, a MD from the

~ University of North Carolina, and a MBA from the Wharton School of Business.

Honorable David L. Winstead. Mr. Winstead is Commissioner of Public Buildings,
General Services Administration, responsible for the asset management and design,
construction, leasing, operations, and disposal of the federal government's public and
private buildings. Formerly, he was Maryland Secretary of Transportation and an
attorney in private practice. He holds a BA from Denison University, a MBA from
Columbia University, and a JD from Catholic University's Columbus School of Law.
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Monica L. Andrews. Ms. Andrews is a Research Assistant to the Project on
Privatization at the Woodrow Wilson International Center for Scholars. Previously, she
interned at GreenShape LLC, a green building consulting firm in Washington, DC, and
was an undergraduate in Economics. As the daughter of two Army officers, she has
first-hand experience in Army family housing. She received her BA from American
University and will be pursuing graduate studies in urban planning.

Leslie I. Bell. Ms. Bell is an independent writer-editor with some 25 years experience
helping business and government create high-quality written products. She has worked
with the Army, Jones Lang LaSalle, and Sandy Apgar since 1998 to help craft a variety
of communications during RCI's development. She has also consulted to The Boston
Consulting Group and was a Communication Specialist with McKinsey and Company.
She received a MA in English from The University of Chicago.
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GLOSSARY OF SELECTED TERMS
IN PRIVATIZATION AND PARTNERSHIPS

The following terms are used in policies, programs, projects, and practices concerning
privatization and public-private partnerships. These definitions combine standard
dictionary references with specific business, government, and professional usage.
Certain "obvious" terms are included because they are defined or used differently in
business and government. The federal government and real estate contexts are
summarized for selected terms. Entries for federal government offices and programs

begin with their acronyms.

ACSIM -- Assistant Chief of Staff of the Army for Installation Management provides
guidance on policy, program, and resource management for Army installations: -~ -
worldwide, including oversight of RCI, PAL, and other military privatization programs.

Agency -- A unit of government which performs specified functions and activities, either
as part of a cabinet department or as an independent entity with its own Congressional
mandate and reporting relationship.

ASAFM/C - Assistant Secretary of the Army for Financial Management and
Comptroller is responsible for formulating and defending the Army budget, reporting on
the use of resources and achieved objectives, and providing financial information to
commanders and managers for their decision-making.

ASAI&E -- Assistant Secretary of the Army for Installations and Environment is
responsible for policy development; oversight of Army installation planning,
construction, operations, and maintenance; BRAC; redevelopment, acquisitions, and
dispositions; RCI, PAL, EUL, barracks privatization, and utilities privatization; energy
development policies and programs; and environmental activities.

BAH -- Basic Allowance for Housing, appropriated by Congress, is used to offset the
cost of housing when soldiers do not receive government-provided housing, depending
on location, pay grade, and number of dependents; it is revised periodically based on
local market conditions.

BRAC -- Base Realignment and Closure is the process used by the federal government
to reorganize the US military installation infrastructure to achieve national security
objectives and improve efficiency. An independent, non-partisan commission is
convened for each BRAC round to evaluate DoD's analysis and present
recommendations to Congress for final approval.

Capital asset -- In the federal context, capital assets are land, structures, equipment
(including vehicle and aircraft fleets), and intellectual property (including software),
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which are used by the federal government and have an estimated useful life of fwo
years or more (OMB Circular A-17).

Capital budget -- Plan to make and finance long-term investments in land, buildings,
infrastructure, plant, and equipment.

Capital fund -- Money set aside for spending on land, buildings, infrastructure, plant,
and equipment in accord with a capital budget.

Capital improvement -- The addition of a permanent structural improvement or the
restoration of some aspect of a property that either enhances the property's value or
increases its useful life.

Capital stack -- Technique used to portray a project's funding structure. When shown
visually, sources of funds are stacked vertically: various types of equity make up the
base layers of the stack and different types of debt make up the top layers. ‘

CBO -- Congressional Budget Office provides Congress with nonpartisan, objective,
and timely analyses in all aspects of the federal budget to aid in economic and
budgetary decisions, including estimates and information used in the federal budgetary

scoring process.

CDMP -- Community Development and Management Plan serves as the business plan
for each RCI project, defining the proposed scope of work and the developer's long-term
relationship with the Army; contains plans for development; financing; operations and
maintenance, and property management. The CDMP is subject to Army, OSD, and

Congressional approval.

Competitive sourcing -- The use of a bidding process to determine which suppliers or
contractors should be awarded a contract based on evaluative criteria such as cost,
schedule, technical merit, and contractor qualifications. In the federal context, this
process specifically determines whether a private sector contractor can provide a
service more cost effectively than the agency currently providing the service.

Core competency -- A defined field or task at which an organization excels and which
is difficult for others to replicate. In the federal context, this represents an agency's
essential areas of expertise and skills required for achieving its Congressionally
chartered mission.

Cost of capital -- A weighted average cost of debt and equity financing for a project.
This measure is often used to approximate the return required to justify investment in a
capital project such as a new facility.
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Debt service -- Cash required over a given period for the repayment of interest and
principal on a mortgage or other type of debt.

DoD -- Department of Defense, including the Army, Navy, Marine Corps, Air Force,
Reserve components, and National Guard. DoD's projected 2009 budget is $515
billion. 1t is responsible for about 5 million active and retired military and civilian
personnel, and it manages facilities at more than 5,000 sites with 30 million acres of

land worldwide.

Economy of scale - The relative gain in output or cost savings derived from an
increase in the size of a plant, firm, or activity.

Equity -- A stock or any other security representing an ownership interest. In the
context of real estate, the difference between the current market value. of a property and

the amount the owner still owes on the mortgage.

EUL - Enhanced Use Leasing allows certain government agencies to leverage
underutilized land, buildings, or other assets by entering into long-term leases, with rent
paid by the developer in the form of cash or in-kind services for facilities construction,
improvement, and repair and payments for utilities and maintenance services.

FAR -- Federal Acquisition Regulétions govern the process th}ough which the
government purchases goods and services, including recognition of needs and
requirements, acquisition planning, contract formation, and contract administration.

Government asset - Any item of economic value owned by a constitutionally and/or
legally established public entity. See also "Capital asset.”

Government function -- A program, service, or activity for which a unit of government
is responsible and/or which is owned or provided by a unit of government. The
determination of "responsibility” is often the key issue in deciding which functions could
be incorporated in government-business partnerships. See also "Inherently

governmental.”

GSA -- General Services Administration provides real estate services for federal
agencies, including acquisition and disposal, property management, construction and
repairs, security services, information and communications technologies, and overall
portfolic management. The Washington, DC area portfolio consists of 95 million
rentable square feet in owned and leased space. See also "PBS."

Inherently governmental -- Functions performed by public agencies that are defined
as precluding them from being performed by private sector organizations. In the context
of property owned by the federal government, assets that specifically support agency-
missions may be constructed or construed to have limited or no private sector use.

§§ The Promise of PUBLIC-PRIVATE PARTNERSHIPS 61

Copyright © 2010 Association of Corporate Counsel

ACC's 2010 Annual Meeting | - — -~~~ BetheSolution.

92 of 225




AC€C's 2010 Annual Meeting ) T ‘ - Be the Solution.

IPT -- Integrated Process Team, a vehicle for decision-making in RCl and other
programs, whose membership includes high-ranking officials responsible for policy and
program oversight and implementation. Members are drawn from a cross-section of
functions and are empowered to speed issue resolution.

JV -- Joint venture, a contractual agreement joining together two or more parties for the
purpose of executing a particular business undertaking. All parties agree to share in the

profits and losses of the enterprise.

LEED -- Leadership in Energy and Environmental Design, a rating and certification
program created by the US Green Building Council, that measures performance in
sustainable site development, water savings, energy efficiency, materials selection, and
indoor environmental quality. It is widely adopted for public and private sector projects.

Leverage -- The use of borrowed capital to increase the amount of funding available for
investment. Investors may employ leverage to increase a project's return on equity.

Market -- A geographic area or demographic sector of commercial activity; may also
refer to the potential demand for a commodity or service in such an area.

MHPI -- Military Housing Privatization Initiative, enacted by Congress in 1996 (National
Defense Authorization Act, Section 2801), authorizes DoD to use innovative real estate,
construction, financial, and operational tools to attract business in financing, building,
and operating housing on and near military bases; it includes market-based building
specifications, equity, and debt instruments, and guarantees. RCl, PAL, barracks
privatization, and similar military partnership programs are based on this legislation.

MILCON -- Military Construction budgets and funding cover planning, design,
construction, restoration, modernization, and related activities in DoD housing, barracks,
transient lodging, training facilities, schools, hospitals, day care centers, airfields, office
buildings, warehouses, ranges, and other military-specific structures; they can be used
for existing and "new footprint" projects.

Net income -- A company's earnings, calculated by taking revenues and deducting the
costs of doing business, depreciation, interest, taxes, and other expenses.

" Net operating income (NOI) -- The difference between a real estate project's revenues
and costs of doing business. The costs do not include a project's unique financial
structure (e.g., debt service, taxes, depreciation) and other non-operating expenses
(e.g., capital reserve, tenant improvements, leasing commissions). NOl is similar to
Earnings Before Interest, Taxes, Depreciation, and Amortization (EBITDA), a corporate
finance measure that projects a company's financial condition in the absence of
financial structuring. :
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Net present value (NPV) -- The present value of an investment's future
http://www.investorwords.com/5926/net cash flow.htminet cash flows less the initial
investment. Present value is defined as the current value of future cash payments,

discounted at some appropriate interest rate.

O&M -- Operations and Maintenance funds are authorized in DoD for facilities
sustainment (maintenance and repair necessary to sustain facilities in good working
order), restoration (restoring degraded facilities to working condition), and

modernization (upgrading facilities to new or higher standards). O&M funds also pay for
the costs to operate facilities, e.g., utilities payments, trash removal, and facility
management services. See also "Sustainment.”

OMB -- Office of Management and Budget assists the President in overseeing
preparation of the federal budget by evaluating the effectiveness of agency programs,
policies, and procedures; assessing competing funding demands among agencies; and
setting funding priorities. OMB ensures that agency reports, rules, and proposed
legislation are consistent with Budget and Administration policies; it promulgates scoring

guidelines for long-term real property and other investments.

Operating budget -- An estimate of revenues and expenses over a specified future
period of time.

Operating margin -- A ratio used to measure a company's operating efficiency and
pricing strategy, calculated by dividing operating income by revenue.

Operating income -- The profit earned from a firm's normal core business operations.
This value does not include profit earned from the firm's investments (such as earnings
from firms in which the company has partial interests) or the effects of interest and

taxes.

OSD -- Office of the Secretary of Defense includes the immediate offices of the
Secretary, Deputy Secretary, Under Secretaries, and Assistant Secretaries of Defense;
offices for test and evaluation, administration and management; and advisory positions
for finance, policy, force readiness, and purchasing.

Outsourcing -- The process of contracting with one or more third-party vendor(s) to
meet an organization's requirements and performance measures by providing services,
staff, facilities, and/or goods according to prescribed conditions; outsourcing is often
used to replace or substitute for the organization's own staff and facilities.

P? -- Denotes joint public-private efforts whether they are called partnerships or
privatization.
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PAL - Privatization of Army Lodging provides for the construction, revitalization, and
sustainment of transient lodging accommodations on Army posts. An extension of
MHPI authorities and RCI operational concepts, the PAL program leverages on-post
government land and lodging assets to obtain private capital and expertise for building,
renovating, operating, and maintaining transient lodging for the Army over the long term.

PAM -- Portfolio Asset Management is a long-term oversight program that allows the
Army to identify and mitigate its risks in RCI by measuring the portfolio's and related
projects’ success in meeting and sustaining financial and operational goals, as well as
subjective goals for improving the quality of life of service members and their families.

PBS -- Public Buildings Service, an organization within the GSA, is the builder,
developer, lessor, and manager of federally owned and leased properties totaling 347
million square feet throughout the US. See also "GSA."

Privatization -- Originally, the transfer of a property from government to a privately
owned entity. More broadly, and as used in this report, privatization may describe many -
forms of shared ownership and management between government and business.

Public-private partnership (PPP) -- In the federal context, a public-private partnership
is a legal agreement between an agency and a private sector entity, through which the
skills and assets of each are shared in delivering a service or facility for a public
purpose. In addition to sharing resources, the agreement defines how each party
shares in the risks and rewards of performing the function and delivering the service or

facility.

RCI -- Residential Communities Initiative is the Army's military family housing
privatization program that complements traditional military construction by leveraging
the resources of private-sector partners to provide new and improved homes and family
communities on Army installations. RCl's objectives are to eliminate inadequate Army
family housing in the US, improve quality of life, and save time and cost.

RFP -- Request for Proposal is a traditional procurement method used by both -
government and business buyers to specify products and services they seek from third-
party contractors, vendors and suppliers. In the federal context, RFPs are often long,
complex documents with extensive technical details and legal language.

RFQ -- Request for Qualifications is a less common procurement method adapted for
RC! and related privatization and partnership programs that asks vendors and suppliers
to present their vision for a project, document their experience and performance record
in comparable projects, financial and management capabilities, and other information,
against prescribed evaluation criteria.
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Return on investment (ROI) -- The interest, dividends, distributions, and capital gains
realized from the use and/or operation of an asset, or an investment in real property,
over a given period of time, in comparison to the cost of the asset or property.

Scoring - A method used by the federal government to measure the cost of a
government activity or an obligation for future expenditure. Scoring determines what
cost should be recorded as an obligation when a contract is signed, and how much of
an agency's appropriations it must use to meet that obligation. See also Perspective:

Reforming Federal Budgetary Scoring.

Stewardship -- The responsible use of human, financial, and natural resources. In the
federal government context, the responsibility to properly utilize and develop federal
assets, including people, property, and financial assets.

Sustainability - The capability to achieve continuity and performance ovér time without
depleting the physical, human, and natural resources associated with assets and
activities beyond their design lifecycles.

Sustainable growth rate -- The rate of increase in size or scale that can be achieved
over time without failing to meet required performance criteria.

Sustainment -- In the federal context, provision of budgets and other resources to
maintain and repair facilities, in accordance with government and industry standards,
through their economic and/or physical lives, including preventive maintenance checks
and emergency repairs and activities to complement restoration and modernization of

related projects.

VA -- Department of Veterans Affairs is a government-run military veteran benefit
system with Cabinet-level status; it is responsible for administering benefits programs
for veterans, their families, and survivors, including medical care, disability
compensation, pension, education, home loan, life insurance, vocational rehabilitation,

and survivors' and burial benefits.
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BIBLIOGRAPHY OF SELECTED PUBLICATIONS
ON PRIVATIZATION AND PARTNERSHIPS

BARRACKS

"Army Barracks Strategic Plan -- Unaccompanied Personnel Housing Modernization
Program: Quality Facilities For Quality Soldiers," Office of the Assistant Chief of
Staff for Installation Management, October 2007. Identifies strategies, policies,
project details, and initiatives for Army Unaccompanied Personnel Housing
programs. This plan is the basis and foundation for planning and programming in
future Program Objective Memorandums (POM) and President's Budgets.

"Fort Polk Barracks Privatization Pilot Program White Paper," Unpublished, 22 February
2008. This paper provides a summary of the barracks at Fort Polk, LA, and offers
a business solution for single-soldier housing. While pilot projects for single-
soldier housing in grades E6 and above are already underway at five
installations, Fort Polk has an immediate need to improve the quality of life for all

single soldiers on the post.

Friedberg, Jean S., Jr., "Forum on Privatization Report: Barracks Lifecycle Analysis,"
Unpublished, 15 August 2008. Financial lifecycle analysis shows that under two
scenarios, privatization of Army barracks has a net present value advantage to
the federal government of $5 to $15 billion over the historical approach to
barracks development and operations.

"Myths and Chain of Command Issues Associated With Barracks Privatization,"
Unpublished, 20 May 2008. This paper summarizes and answers many of the
current "myths" and chain of command issues associated with privatizing
barracks for junior enlisted soldiers. Responses have been tailored to the Fort
Polk Barracks Privatization Pilot project.

Phillips, David John, "An economic analysis for preserving US Army barracks
constructed between 1880 and 1940,"-Cost Engineering, April 2002, Vol. 44,
pp. 11-20. Studies the economics of preserving pre-World War Il barracks.

"Report to the Secretary of Defense: Military Housing -- Opportunities That Should Be
Explored to Improve Housing and Reduce Costs for Unmarried Junior Service
Members," GAO-03-602, United States General Accounting Office, June 2003.
GAO recommends that the Secretary of Defense promote a coordinated, focused
effort to determine the feasibility and cost effectiveness of barracks privatization.
GAO also recommends that DOD undertake engineering studies to resolve
questions about the use of residential construction practices, issue guidance to
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direct the maximum use of required existing barracks space, and identify and
eliminate any barracks space determined to be excess.

BUDGET SCORING

"Analytical Perspectives, Budget of the United States Government, Fiscal Year 2009:
The Budget System and Concepts," Executive Office of the President of the
United States, Office of Management and Budget, 2009, pp. 392-409. Provides
an overview of the budget system and explains important budget concepts. It
includes summary dollar amounts to illustrate major concepts.

"The Budgetary Treatment of Leases and Public / Private Ventures," The Congress of
the United States Congressional Budget Office, February 2003... Examines
agencies’ recent use of leases and special-purpose public-private ventures to
finance the acquisition of federal assets. Reviews how the Congressional-
Budget Office (CBO) scores budget authorities and outlays for the legislation that
provides agencies with the authority to enter into those arrangements and how
the Office of Management and Budget (OMB) records the obligations and outlays
associated with specific leases and public / private ventures.

"Circular No. A-11," Executive Office of the President, Office of Management and
Budget, 26 June 2008. Describes the preparation, submission, and execution of
the budget.

"Economic and Budget Issue Brief: Third-Party Financing of Federal Projects," The
Congress of the United States Congressional Budget Office, 1 June 2005.
Describes some of the financing methods that agencies use to raise capital
through third parties and discusses why, in most cases, the costs of the projects
should be included in the budget when they are undertaken.

Edmonds, C., Sanderson, E., Sorett, S., "Federal Budgetary Scorekeeping:
Impediments, Alternatives and Opportunities -- A White Paper," Symposium on
Federal Budget Scoring (draft proposed for acceptance by the American Bar
Association Public Contract Law Section's Privatization, Qutsourcing and Related
Transactions Committee and the Public Contract Financing and Transactions
Committee), July 2008. Explains the federal budgetary scorekeeping rules,
provides the public and private sectors' view of these rules, and discusses
potential legislative and regulatory alternatives that may enhance the federal
government's ability to fund important infrastructure and other capital-intensive
projects in an efficient and cost-effective manner.
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"Report.of the-President's Commission on Budget Concepts," October 1967.
Establishes a comprehensive conceptual framework for the federal budget,
addressing what should be included and how costs should be measured.

HEALTHCARE

Simon, Paul A., Fielding, Jonathan E., "Public Health And Business: A Partnership That
Makes Cents," Health Affairs, 1 July 2006, Vol. 25, No. 4, pp. 1029-1039. Makes
the case for the business sector's participation in the broad public health system
and its support of governmental public health agencies. Past and current
partnerships exemplify how public health efforts benefit business and suggest
opportunities for future collaboration to improve the public's health.

"VA and DoD Healthcare: Opportunities to Maximize Resource Sharing Remain,"
GAO0-06-315, United States General Accountability Office, March 2006. VA and
DoD are creating mechanisms that support the potential to increase
collaboration, sharing, and coordination of management and oversight of
healthcare resources and services, but need to develop plans for performance
measurement and project evaluation.

HOUSING / LODGING

Baldwin, William, "Family Housing Privatization: Lessons From the 1950s," Defense
Communities, May-June 1998. Once touted as long-term solutions to housing
shortages, the failed Wherry and Capehart housing programs teach valuable

lessons today.

Chittum, Ryan, "Army Taps Private Sector to Oversee Lodging; About One-Third of
Hotels Are Set to Be Privatized In Bid to Upgrade Facilities," Wall Street Journal,
26 October 2008, p. B4. After privatizing most of its housing, the US Army is .
starting to get out of the hotel business -- and spiffing up dozens of drab on-base
properties in the process.

Friedberg, Jean, "Developing Columbia, Maryland: A Case Study for Army RCI,"
Choptank Group LLC, 31 March 2008. Informs the RC/ process on pilot and
future posts by describing Columbia, its development process, and the
ingredients that make it successful and unique.

"Report to Congressional Requesters: Defense Infrastructure -- Continuing Challenges
in Managing DoD Lodging Programs as Army Moves to Privatize Its Program,”
GAO-07-164, United States Government Accountability Office, December 2006.
Describes how each military service manages, funds, and assesses the
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performance.of its-lodging program. to meet short- and long-term needs and
assesses the effect that privatization of lodging would have on the cost to the
Army and on its capability to maintain and recapitalize lodging facilities.

Scribner, Barry, "The Promise of Privatization: Lessons from Military Housing," Urban
Land, July 2008. Through the Residential Communities Initiative (RCI), the Army
is privatizing nearly all on-post family housing. Mahlon (Sandy) Apgar IV, who
led the design and launch of RCI, talks about its successes, failures, and future.

"Sen. Pryor Introduces Military Housing Privatization Initiatives Projects Oversight and
Accountability Act," US Federal News Service, 27 December 2007. Senator Mark
Pryor, D-Arkansas, introduces legislation that would "provide for improved
oversight of and accountability for military housing privatization initiative
projects.”

INFRASTRUCTURE

Gomez-lbanez, Jose A., Meyer, John R., Luberoff, David E., "The Prospects for
Privatizing Infrastructure: Lessons from US Roads and Solid Waste," Journal of
Transport Economics and Policy, 1991, Vol. 25, No. 3, p. 259. Some shortfalls in
public investment may be well suited to a privatization solution, but others may
not, depending on the competitiveness of the markets served, the realizable
extent of any efficiency gains, the complexity of the environmental issues
involved, and the extent and character of any resulting redistributions.

"Guidelines for Successful Public-Private Partnerships," European Commission
Directorate-General Regional Policy, March 2003. European Union Candidate
Countries (CCs) of Central Europe find public-private partnerships particularly
attractive for developing infrastructure given the enormous financing
requirements, funding shortfall, need for efficient public services, growing market
stability, and trends creating a favorable environment for private investment.

Miller, Jonathan D., "Privatization Wave," Urban Land, March 2008, Vol. 687, No. 3,
pp. 110-113. Fund marketers tout infrastructure as a "new asset class" offering
secure, long-term cash flows, inflation protection, and opportunities for reducing
overall portfolio volatility and risk. Mature infrastructure assets can be compared
with core real estate, offering mid- to high-single-digit annualized returns, often
from government-backed income on existing facilities.

Pagdadis, Sotiris A, et al, "A Road Map to Success for Public-Private Partnerships of
Public Infrastructure Initiatives," The Journal of Private Equity, Spring 2008. Our
nation's infrastructure is crumbling; construction costs are increasing; and
congestion on our national highways continues to grow.
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Palter, Robert N., Walder, Jay, Welstlake, Stian, "How investors can get more out of
infrastructure," The McKinsey Quarterly, February 2008. Opportunities to invest
in public infrastructure will increase during the next few years, but so will

competition for deals.

"Public-Private Partnerships: The Next Generation of Infrastructure Finance," Fitch
Ratings, LTD, 6 August 2004. A more efficient allocation of capital engages a
broader set of participants and creates new incentives fo enhance the capacity
for infrastructure finance while also promoting a more efficient delivery of

municipal services.

Riggs, Trisha, "Mobility Crisis," Urban Land, June 2007, Vol. 66, No. 6, p. 208. The
private sector is going to play a significant role in a predicted global movement to
build and modernize the world's infrastructure.

Warner, Mildred E., Hefetz, Amir, "Managing Markets for Public Service: The Role of
Mixed Public-Private Delivery of City Services," Public Administration Review,
2008, Vol. 68, No. 1, pp. 155-166. The privatization experience. of US
municipalities shows declining use of complete contracts and a dramatic rise in
mixed public-private delivery (joint contracting) of city services. City managers
have recognized the need to move beyond a simple dichotomy between market
delivery and public planning to an approach that balances concerns with
efficiency, market management, and citizen satisfaction.

MILITARY

"Advancing Public-Private Partnerships in Defense Communities: An ADC Policy -
Paper," Association of Defense Communities, 2007. This paper offers
recommendations that would advance public-private partnerships at growing
installations.

Apgar, M., "Partnering with Private Enterprise on Army Posts," Army AL&T, January
2001. Excess space in Army buildings increases overhead costs; yet excess
land on Army posts could be a valuable hidden asset. 'With tight budgets and
immense needs, the Army must find ways to leverage its limited resources by
working with the private sector.

Apgar, M., Keane, J. M., "New Business with the New Military," Harvard Business
Review, September 2004, Vol. 82, No. 9, pp. 45-56. The US military - a $200
billion a year market -- is dramatically changing how it works. It has a new
openness, new pitfalls, and unprecedented opportunities for mainstream

companies.
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Mclnerney, Thomas G., "Bolstering military strength by downsizing the Pentagon,"
Issues in Science and Technology, 1997, Vol. 14.2, pp. 78-84. The Department
of Defense can save nearly $30 billion by aggressively reengineering the
administrative and support side of the Pentagon, taking actions such as
privatizing military housing, outsourcing information technology, converting
excess military bases to private use, and improving inventory management.

Pint, Ellen, Hart, Rachel, "Public-Private Partnerships,” Proceedings of the US-UK
Conference on Privatizing Military Installation Assets, Operations, and Services,
RAND Corporation, 2001. Summarizes research and discussions at a UK
meeting hosted by the US Army ASAI&E in 2001 covering privatization,
outsourcing, and public-private partnerships in housing, base operations, and
logistics in the UK and US militaries.

"Report to Congressional Committees: Defense Infrastructure,” GAO-08-665, United
States Government Accountability Office, 17 June 2008. High-level leadership is
needed to help communities address challenges caused by DoD-related growth.

Singer, Peter, "Corporate Warriors: The Rise of the Privatized Military Industry," Cornell
University Press, 31 March 2004. Singer provides the first account of the military

services industry and its broader implications.

Snyder, Christopher M., et al, "Reducing Government Spending with Privatization
Competitions: A Study of the Department of Defense Experience,” The Review
of Economics and Statistics, February 2001, Vol. 83, No. 1, pp. 108-117. DoD
maintains a list of candidates for future privatization competitions. Authors
forecast annual savings of $5.74 billion if privatization competitions were

completed for all functions on this list.

PRINCIPLES

"Closing the Infrastructure Gap: The Role of Public-Private Partnerships," Deloitte
Research. Summarizes the benefits of PPPs, moving up the maturity curve, and

sector opportunities.

Corrigan, Mary Beth, et. al., "Ten Principles for Successful Public-Private Partnerships,”
Urban Land Institute, 2005. By partnering and sharing the risks and rewards,
public officials and developers are completing mixed-use, affordable housing,
and convention center projects that might have been impossible with more
traditional methods. Ten principles will help all parties navigate the development
process and establish PPPs.
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Freeman, Jody, "Extending. Public Law Norms Through Privatization," Harvard Law
Review, March 2003, Vol. 116, No. 5, pp. 1285-1352. Suggests a
counterintuitive way to view US privatization trends; summarizes the privatization
debate and privatization's potential to extend public law norms to private actors.

Hutchens, Brett, Robinson, Jane, "Working Together," Urban Land, July 20086, Vol. 63,
No. 7, p. 98. Outlines principles for successful public-private partnerships.

Kosar, Kevin R., "Privatization and the Federal Government: An Introduction,”
Conaressional Research Service, 2006. An introduction to privatization in the
federal governmental context; discusses the emergence of privatization on the .
federal policy agenda in the late 1970s and early 1980s.

Sagalyn, Lynne B., "Public-Private Development: Lessons from History, Research, and
Practice," Journal of the American Planning Association, 2007, Vol. 73, No. 1,
pp. 7-22. Synthesizes research on public-private development projects to extract
insights and lessons for planning, deal making, and performance.

POLICIES-PROGRAMS

Abdel-Aziz, A. M., Russell, A. D., "A Structure for Government Requirements in Public-
Private Partnerships," Canadian Journal of Civil Engineering, 2001, Vol. 28, No.
6, pp. 891-809. Suggests a structure for public-private partnership procurement
requirements for infrastructure and gemonstrates how they have been realized in

projects. W

Dunphy, Robert, "Infrastructure's Rise from Neglect to Asset," Urban Land, March 2007,
Vol. 66, No. 3, p. 44. A rash of public-private partnerships is providing an
infusion of capital to fix the crumbling US infrastructure.

Grote, Bryan, Seltzer, David, "Beyond asphalt, concrete, and steel: Space, time, and
public-private partnerships," Public Manager, 1999, Vol. 27, No. 4, pp. 17-19.
Suggests two different ways of looking at the allocation of responsibilities
between the public and private sectors in PPPs: within space and over time.

Hodge, Graeme A., Greve, Carsten, "Public-Private Partnerships: An International
Performance Review," Public Administration Review, 1 May 2007, Vol. 67, No. 3,
pp. 545-558. Argues that evaluations of long-term infrastructure contracts thus
far point to contradictory results regarding their effectiveness. Greater care is
needed to strengthen future evaluations and conduct such assessments away

from the policy promoters.
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Siemiatycki, Matti, "What's the Secret? Confidentiality in Planning Infrastructure Using
Public / Private Partnerships," American Planning Association, Journal of the
American Planning Association, 1 October 2007, Vol. 73, No. 4, pp. 388-403.
Identifies strategies to increase transparency and accountability in large
infrastructure projects delivered through public-private partnerships.

PUBLIC SERVICES

Lienhard, Andreas, "Public Private Partnerships (PPPs) in Switzerland: Experiences-
Risks-Potentials," International Review of Administrative Sciences, 2006,
Vol. 72.4, pp. 547-563. Describes the context and communicates experiences

gleaned from Swiss PPPs.

Brooks, Richard C., "Privatization of Government Services: An Overview and Review of
the Literature," Journal of Public Budgeting, Accounting & Financial

Management, 2004, Vol. 16.4, pp. 467-491. Provides background for
researchers interested in examining privatization of government services.

Carbaugh, Robert, "The Future of the U.S. Postal Service," CATO Journal, 2007,
Vol. 27, No. 3, pp. 459-480. Passage of the Postal Accountability and
Enhancement Act, which allows for pricing and service policy changes, may not
be enough to turn the postal service around. Complete privatization of the
agency may be required, along with the removal of the legal monopoly on letter
delivery which would increase competition in the market.

"Federal Real Property: Real Waste in Need of Real Reform, Hearing Before the
Federal Financial Management, Government Information, Federal Services, and
International Security Subcommittee," Committee on Homeland Security and
Governmental Affairs, United States Senate, US Senate Hearing 110-418,

24 May 2007. Hearing transcript includes testimonies by Forum participants.
Philip W. Grone, Robert J. Henke, and David L. Winstead.

Huber, Peter, "Going Private," Forbes, 27 October 2003, Vol. 132. Privatizing big
transmission lines that run across hundreds of miles of open countryside would
seem to be infeasible, but why not stay open to the possibility of facilitating such
schemes in 10-mile stretches?

Nyren, Ron, "Public-Private Prosperity," Urban Land, July 2006, Vol. 65, No. 7, p. 36.
Ten projects show how public-private partnerships can revitalize downtowns and
waterfronts, provide low-income housing in poverty-stricken neighborhoods, and
make massively complex development projects feasible.
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Thornton, Emily, "Roads to Riches: Why investors are clamoring to take over America's
highways, bridges, and airports -- and why the public should be nervous,"
Business Week, May 2007, Issue 4033, p. 50. With state and local leaders
scrambling for cash to solve short-term fiscal problems, the conditions are ripe
for an unprecedented burst of buying and selling.

Winstead, David L., "Public Buildings Service, US General Services Administration.
Before the Subcommittee on Federal Financial Management, Government
Information, Federal Services, and International Security,” Committee on
Homeland Security and Governmental Affairs, United States Senate,

24 May 2007. Public Building Service Commissioner Winstead addresses GSA's
asset management strategy and progress toward reducing vacant and
underutilized property, data reporting efforts, and participation on the Federal
Real Property Council. Also discusses reinvestment challenges and increased

reliance on operating leases.

SUSTAINABILITY

Anderson, Ray, "Mid-Course Correction: Toward a Sustainable Enterprise: The
Interface Model," Chelsea Green Publishing Company, 2005. The personal story
of Ray Anderson's realization that businesses need to embrace principles of
sustainability and of his efforts to apply these principles within a billion-dollar
corporatior: that is still measured by the standard scorecards of the business
world. Interface is demonstrating that the principles of sustainability and financial
success can co-exist within a business and can lead to a new prosperity that

includes human dividends as well.

Benyus, Jane, "Biomimicry: Innovations Inspired by Nature," William Morrow, 1997.
Innovations, whether in farming, composite science, or computing, are a product
of human creativity. Science writer Benyus uses these subjects and others to
demonstrate how nature's solutions to situations have been the creative
"iumping-off points" for individuals seeking solutions and developing or
revitalizing processes or products.

Hawken, P., Lovins, A., Lovins, L., "Natural Capitalism: Creating the Next Industrial
Revolution," Back Bay Books, October 2000. Leading-edge companies are
practicing "a new type of industrialism" that is more efficient and profitable while
saving the environment and creating jobs. In the next century, cars will get 200
miles per gallon without compromising safety and power; manufacturers will
relentlessly recycle their products; and the world's standard of living will jump
without further damaging natural resources.

B2 The Promise of PUBLIC-PRIVATE PARTNERSHIPS 74

Copyright © 2010 Association of Corporate Counsel 105 of 225




, ; ]
ACC's 2010 Annual Meeting . : Be the Solution.

Meadows, D. H., Meadows, D. L., Randers,.J., "Beyond the Limits: Confronting Global
Collapse, Envisioning a Sustainable Future," Chelsea Green Publishing
Company, August 1993. Uses a sophisticated computer modeling program to
project into the next century the consequences of current rates of resource
consumption and population growth. lllustrates a number of modified scenarios
showing. the impact on the global environment of alternative patterns of allocation

and consumption.

TRANSPORTATION

Belbon, Ken, "New Jersey Can Take Fiscal Test Drive on Indiana Toll Road," The New
York Times, 13 April 2008. When a private Australian-Spanish consortium took
control of the Indiana East-West Toll Road in 2006 after leasing the adjoining
Chicago Skyway the previous year, the move touched off a fierce debate in
Indianapolis that is reverberating in Trenton, Harrisburg, and other statehouses
across the country, where the struggle to finance soaring transportation costs

goes on.

Champion, Marc, "UK Is Going Private With Public Projects -- Rise in Funding Method
Leads to Controversy Over Subway Revamp," Wall Street Journal, 7 August
2001, p. A11. A host of critics -- including London Mayor Ken Livingstone and an
American subway expert he hired to oversee the Underground, Robert Kiley --
argue that the PPP would create a chaotic structure, with no single body in
control, would overall increase the risk of accidents, and would end up costing

more.

Kemper, Cynthia L., "It Takes a Station," Urban Land, February 2007, Vol. 66, No. 2,
p. 110. Union Station -- Denver's single largest redevelopment project in a
decade - has inspired an unprecedented level of public-private collaboration that
is expected to transform the city and regional mass transit systems.

Leske, Nicola, Waterman, Will, "Bilfinger to get German private highway contract,"
Reuters News Service, 11 June 2008. A consortium of three builders, including
Bilfinger Berger, will win a contract to expand and operate a stretch of national
highway in the largest ever public-private partnership project in Germany.

Luntz, Taryn, "Kaine touts public-private cooperation on transportation projects," The
Examiner, 25 June 2008. Virginia must rely increasingly on partnerships with
private companies for its transportation projects as state and federal funds
dwindle for the state's growing needs.

"Metronet acts as warning on failures of PPP," Professional Engineering, 30 January
2008, Vol. 21, Issue 2, p. 5. Reports on London engineering contractor
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Metronet's PPP failed negotiation; and suggests the government review
Metronet's performance and contract deficiencies when considering another deal

from the private sector.

Milller, J., et al, "American Bar Association 2007 Model Code for Public Infrastructure
Procurement (PIP)," American Bar Association, 25 June 2007. Outlines public
interest concerns that state and local governments should address before
enacting PPP enabling legislation or entering into PPP agreements to develop,
construct, and ﬁnance transportation improvements.

"Road Blockhead," Wall Street Journal, 26 June 2007, p. A14. In a letter to all 50
states, House Transportation Chairman James Oberstar warned officials against
entering public-private partnerships for local road projects and said he may even
"undo" existing agreements.

Samuel, Peter, "Highway Aggravation: The Case for Privatizing The Highways," Cato
Policy Analysis, No. 231, 27 June 1995. State highways should be sold section
by section to private owners. With private operators responsible for maintenance
as well as improvement of the highways, gasoline taxes and other government
charges for roads could be phased out.

"Testimony Before the Subcommittee on Energy, Natural Resources, and Infrastructure,
Committee on Finance, US Senate - Highway Public-Private Partnerships:
Securing Potential Beneéfits and Protecting the Public Interest Could Result from
More Rigorous Up-front Analysis -- Statement of JayEtta Z. Hecker, Director
Physical Infrastructure Issues," GAO-08-1052T, United States Government
Accountability Office, 24 July 2008. Focuses on (1) the benefits, costs, and
tradeoffs to the public sector associated with highway PPPs; (2) how public
officials have identified and acted to protect the public interest in highway PPPs;
and (3) the federal role in highway PPPs and potential changes in this role.

"Toll Road Privatization May Result in Indirect Impacts," US Federal News Service,
15 January 2008. Privatizing toll roads in the US may result in significant
diversions of truck traffic from privatized toll roads to "free" roads and may result
in more crashes and increased costs associated with use of other roads.
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APPENDIX “B2”

The Conference Board of Canada
“Dispelling The Myth — Pan-Canadian Assessment of Public-
Private Partnerships for Infrastructure Investment”

January 2010
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The Conference Board of Canada
Insights You Can Count On

Dispelling the Myths: A Pan-Canadian Assessment of Public-Private Partnerships for Infrastructure Investments
by Mario Iacobacci

Preface

Public-private partnerships (P3s) have become an
increasingly important mean; of procuring public infra-
structure in Canada, Yet they remain controversial, In
light of continued opposition to P3s, several P3 agencies
and procurement authorities asked The Conference Board
of Canada to carry out an assessment of the benefits
and drawbacks of P3s. This report presents the results
of that assessment, which tracks the performance of P3
projects that reached financial close in 2004 or later
under the auspices of provincial P3 agencies or offices,
The report concludes that, relative to conventional pro-
curement, these P3s have delivered efficiency gains as
well as a high degree of cost and time certainty from
financial close through to completion of construction,
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EXECUTIVE SUMMARY

Dispelling the Myths

A Pan-Canadian Assessment of
Public-Private Partnerships for
Infrastructure Investments

ublic-private partnerships (P3s) have become
an increasingly important procurement vehicle

: for Canadian governments seeking to build new
or to upgtade infrastructure assets ranging from hospitals,
bridges, and highways through to courthouses, water
treatment facilities, and concert halls, Although P3s
account for only 10 per cent to 20 per cent of total
infrastructure spending, governments have come to rely
on this type of procurement to help address the long-
standing infrastuctare deficit. Buk are P3s clearly superior -
to conventional procurement methods for Canadian infra-
structure projects? This report provides an impartial
assessruent of the benefits and drawbacks of using P3s,
examining arguments that they have higher financing and
transaction costs, are less transparent, and lead to lower
service standards than traditional procurement processes.

P3 projects tend to feature characteristics such as the
integration of two or more project phases, output-based
contract specifications, payment upon delivery, private
financing, and private sector project stewardship, In con-
trast, conventional projects are characterized by separate
procurements for each project phase, input-based con-
tract specifications, monthly payments to contractors,
public financing, and public sector project stewardship.

| This report assesses Canadian P3 projects executed under
— the direction or guidance of the P3 agencies established
in the eatly part of this decade, starting with Partnerships
BC and followed by Infrastructure Ontatio, the Alternative

i Find this raport and other Confarsnce Boaid research at www.e-lihrary.ca
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Capital Financing Office of the Alberta Treasury Board,
the Agence des partenariats public-privé Québec (recently
renamed Infrastructure Québec), and PPP Canada, The
period under review begins when Patinerships BC began
advising on the procurement process for P3 projects
such as the Sierra Yoyo Desan Resource Road Upgrads
Project, the agreement for which was signed in June
2004. These P3 projects are referted to as the second
wave of Canadian P3s. The report focuses on the P3
projects inifiated by British Columbia, Alberta, Ontario,
and Quebec, because these jurisdictions have special-
ized infrastructure agencies (or equivalent offices within
the central agencies of the respective provineial govern-
ments) and because their projects are relatively similar
in structure and thereby provide a meaningful basis for
evaluation, The first wave of P3s has already been
reviewed extensively.

P3 procurements can provide private seelor contraciors
with strong incentives to daliver the infrastructure out-
comes valued hy the public sector owner.

Chapter 2 presents a framework for assessing whether
{and vnder what conditions) the procurement of public
infrastructure assets using P3s can generate efficiency
gains relative to conventional forms of infrastructure
procurement by the public sector. The overall propos-
ition is that P3 procurements can provide private sector
contractors with strong incentives to deliver the infra-
strocture outcomes valued by the public sector owner.
This results in efficiency gains in the form of lower
financial costs, faster delivery schedules, higher-quality
outcomes, or a cormbination thereof relative to conven-
tional procurement methods, The efficiency gains from
P3 procurements are achieved through one or more of
the following mechanisms:

-+ performance-based coniracts, which specify deliver-

ables in terms of the outputs (e.g., lane availability
and skid resistance in the case of roads) rather than
prescribing specific materials to be used;

+ aptimal risk allacation between the public sector owner
and the private sector pattner, which means that many
of the risks are transferred from the public sector to
the private partner if the pariner can manage them
more cost-effectively,;

Be the Solution.

+ integrating the design, construction, operation, and
maintenance phases of a project in order to minimize
total life-cycle costs; and

+ private financing, which includes primarily project-
specific debt and a small tranche of equity, to ensure
that the risks transforred to the private partner are
borne and managed by that partner. Under conven-
tional construction contracts, such as “stipulated
sum contracts,” private contractors are paid monthly
based on the percentage of work completed,

The relative benefits of this procurement model take the

" form of:

+ cost savings or quality enhancements in the design
or construction of a new facility, as well as in its
operation and maintenance (i.e., in the service pro-
vision phase); and

+ time savings in the delivery of a public infrastructure
facility fit and available for use.

It is also important to recognize that these benefits come
at a cost. Specifically, compared with conventional pro-
curements, P3s entail the following additional costs for
a project of similar scope: '

+ The cost of ransterring selected risks ta the private partner.
This is also known as the risk premium, which is
used to compensate the private partner for assuming
risks additional to those associated with a conven-
tional contract. The risk pretnium usually represents
the largest part of the additional costs involved in P3
procurements,

+ Higher financing costs. The private financing used for
P3 projects is more expensive than the public finan-
cing (i.e., government bonds) used for conventional
procurements.

+ Higher transaction costs, P3 contracts cost more Lo
develop and monitor than conventional infrastruc-
fure contracts,

If these three categories of costs ate offset by the cost
savings from transferting selected risks to the private
partner, the overall costs of the project will be lower under
a P3 approach than under traditional project delivery.

The Canadian evidence on the cost and time perforrm-
ance of P3s comes from two sources: value-for-money
(VM) studies, which compare the total costs of P3 and

Find this report and other Conference Board research ot www. e-library.ca
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conventional procurement methods for each P3 project;
and studies comparing the performance of projects
against their own time and budget targets, which are sef
either when a project is first announced or when the
project agreement is signed. The VIM study results
indicate that the second wave of Canadian P3 projects
is delivering important efficiency gains for the public
sector (i.e., taxpayers) relative to conventional procure-
ment approaches. The estimated value of these gains
varies from just a few million dollars per project to over
$750 million in the case of the Autoroute 30 project south
of the Montréal area. When these savings are expressed
as a proportion of what it would have cost the public
sector to procure the projects through cotiventional con-
tracting methods, the savings range from 0.8 per cent
through to 61.2 per cent per project.

The second wave of Canadian P3 projects is delivering
important efficiency gains for the public sector.

VIM savings are necessarily prospective when estimated
during the procurement period. Whether the actual savings
match the expected savings by the end of the P3 project
depeuds on the degree of cost and time certainty of P3
projects. However, the savings can also be verified on
an ex post basis—after project completion—as in the
case of the construction of the southeast and southwest
legs of the Edmonton Ring Road. The two projects
were broadly comparable, but the P3-procured project
took two years less to deliver than the conventionally
procured project.

The Canadian evidence on the cost and time certainty
of P3 projects is incomplete, because only 19 of the

55 second-wave P3 projects have reached substantial
completion. However, these early results point to a very
strong performance. Most of the 19 projects have been
delivered either early or on schedule, with only two
projects delivered up to two months late. (The financial
penalties resulting from these delays were bome by the
private sector partner or by the public sector partner in
the case where delays were due to risks retained by the
public sector.) Moreover, the interim resulis for the P3
projects that remain in the construction phase provide
littte reason to expect substantial cost or Hme overruns,

The Conference Board of Canada | iii

based on the information regarding contract variations
and claims against the public sector. Therefore, the pre-
liminary evidence indicates that the second wave of
Canadian P3 projects is.providing  high degree of cost
and lime certainty for the period from financial close
through to completion of construction,

It is important to emphasize that cost certainty in a pro-
ject is niot just about saving a few dollars or irnproving the
predictability of public sector budgeting. Cost certainty
is vital from a public interest perspective, because it
enables public decision makers to allocate public funds
to the right projects. Without cost certainty, the public
sector is often compelled to allocate relatively large
amounts of additional fands midway through a project,
regardless of whether the additional funding would have
been justified on a VM basis, This occurred in the
Vancouver Convention Centre Extension Project, the
Sudbury Regional Hospital (Phase I) project, and the
Montréal subway extension to Laval, all of which were
conventional procurements.

We also wish to dispel a few miyths about P3s in Canada.
First, P3s in Canada are not about the privatization of
public assets, Ownership of the new infrastructure
facilities either remains with the public sector or is
transferred back to the public sector at the end of the
contract term. Second, long-term P3 projects (i.e., those
with a maintenance phase) help ensure a satisfactory
level of maintenance and upgrade work during the life
of the facility. The anccdotal evidence collected in this
report suggests that there is little basis for the criticism
that service standards suffer under a P3 relative to a
conventional maintenance contract or even relative to

. in-house provision,

Chapter 3 reviews the main drivers of efficiency gains
in P3s relative to conventional procurements. The most
important is arguably the optimal risk allocation process,
which is at the heart of the P3 procurement process
adopted by P3 agencies and offices across Canada. This
involves identifying and valuing project risks upfront
and transferring to the private partner those risks that
these firms have the expertise and experience to handle,
This risk transfer process also has the considerable
advantage of forcing an upfront consideration (i.e., before
or during procurement) of all the project requirements

Fird this repert and other Gonterence Board rasearch at www, a-lihrary.ca
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and associated costs, Without such upfront assessments,
there is a much higher risk of cost overruns, as evidenced
in several of the case studies of conventional infrastrue-
ture procurement reviewed in this report,

Performance-based contracts, which specify deliverables
in terms of desired outputs rather than inputs, are another
driver of efficiencies in P3 contracts. These contract
provisions encourage private partners to consider the
most cost-effective delivery practices. The integration
of the design, construction, operation, and maintenznce
phases of a project is yet another potential driver of
cfficiencies, because it enables private firms to adopt
innovations that can reduce life-cycle costs, even if they
involve greater investment in the design or construction
stages. However, there is little empirical evidence of the
relative importance of these two efficiency drivers. As
well, both these efficiency drivers can be adopled in
conventional forms of contracting, provided that care

is taken to specify the desired outputs and to design

an appropriate contract covering a substantial part of
the expected useful life of the infrastructure asset,

Private finance is the fourth efficiency driver in P3 pro-
jects. Thanks to this feature of P3s, the public sector pays
the private partner only upon delivery of the facility
(although some milestone payments are sometimes made
before construction is complete). Consequently, the pri-
vate pariner has a powerful incentive to build the facility
in a timely manner and in a way that meets the contrac-
tmal requirements. Such payment by results forces the
private partner to take on most of the financing require-
mments for the project, which include sizable debt obli-
gations. Without these financing requiretnents, private
firms would have Little incentive to complete their con-
tractual obligations should they encounter significant
cost overruns that cannot be passed on to the public
sector. Therefore, private financing can be considered
the glue that binds together the other efficiency drivers
mentioned above, particularly the optimal risk allocation
process and the performance-based contract provisions.

However, these efficiency drivers do not guarantee that
all P3 infrastructure projects will generate net efficiency
gains. In some cases, the gains can be more than offset by

Be the Solution.

a combination of the incremental cost of private finan-
cing, any additional costs due to the risks transferred to
the private consortium {i.e., the risk premium), and the
incremental transaction costs. This is why each infra-
structure project requires a rigorous Vi assessment to
ensure that a P3 procurement option delivers value rela-
tive to a conventional procurement method, as was siag-
dard practice for all second-wave P3s. Chapter 4 of the
report reviews VIM tests and other aspects of P3 procure-
ment processes, such as the gnidelines used to screen
infrastructure projects for their suitability as P3 procure-
ments and the transparency of P3 procurements compared
with conventional delivery of infrastructure projects.

VIM tests are designed to ensure that the right projects
are selected as P3s and that the risk transfer effected in
a P3 agreement is cost-effective for the public sector
owner. Our review of the available VM studies and
guidance documents suggests that each of the four
jurisdictions under consideration—British Columbia,
Alberta, Ontario, and Quebec—has developed a rigor-
cus ViM methodology for comparing the costs of P3s
and traditional procurements, (VM studies are not
published for the Alberta P3 transactions, but the ViM
methodology is available through Alberta Infrastruciure
and Transportation,) VIM tests are not undertaken as an
afterthought: A first pass at the test is done before the
start of the procurement process (i.e., before the request-
for-proposal stage), and the test is finalized after the
financial close. This report also sugpests that there is
value in updating the VM studies ex post at key mile-
stones, such as at completion of construction, and peri-
odically thereafter. In contrast, conventional infrastructure
procurements are normally not subject to any ViM-type
tests to inform procurement strategy.

In addition, this report notes that the procurement process
for the second wave of P3s is considerably more trans-
parent than that for conventional infrastructure projects
of equivalent scale. This is because the key procurement
documentation, including a redacted form of the part-
nership contract, is publicly available and a fairness
commissioner assesses the fairness and transparency of
the process for all bidders. Neither of these features is
typical of conventional public infrastructure procurements,

Find this report and other Conference Board research at wavw,e-library.ta
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%, ublic-private partnerships (P3s) have become
an increasingly important procurement vehicle

; for Canadian governments seeking to build or
upgrade infrastructure assets ranging from hospitals,
bridges, and highways through to courthouses, waste-
water facilities, and concert halls, This is partly the result
of a long-standing infrastructure deficit.! The growing
importance of P3s is reflected in the fact that three
provincial governments—British Columbia, Ontario,
and Quebec—have set up specialized infrastmcture:
agencies to handle P3 procurements and to support the
development of P3 markets. Other provinces—such as
Alberta and New Brunswick—either have set up equiva-
lent offices within their central government agencies or
have at least put in place guidelines for P3 procurements.
And the federal government recently set up a Crown
corporation (PPP Canada), whose responsibilities include
managing a $1.2-billion fund to support innovative P3
projects. As a result of these and other Canadian gov-
etnment initiatives, over 100 P3 transactions have been
concluded with private scctor consortia in Canada since
the early 1990s.

Yet, despite all this activity and the major efforts by
provincial governments to use innovative procurement
methods for building and maintaining infrastracture, there
remains some opposition to P3 procurement methods.

1 This has bean documented by several sources, Including Mirza in
Dangar Ahead, a report prepared for the Federation of Canadian
Municipalities,

Find this report and other Gonfarence Board research at www. e-ffhrary.ca
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The criticisms have been wide-ranging. They include
arguments that, compared with traditional procurements,
P3s have higher financing costs, are less transparent, and
lead to lower standards of service provision,

P3s are also facing new market conditions and possibly
further changes in policy. The global credit crisis led to
a major conlraction in the availability of private financing,
which is a key element of P3 projects. And the financing
that remaing available is also more costly relative to
government bonds. However, the global economic down-
turn has also led governments it Canada and worldwide
to look to infrastructure projects as a source of economic
stimaulus.

In light of these changing conditions and continued oppos-
ition from certain quarters, several P3 agencies and pro-
curement authorities asked The Conference Board of
Canada to undertake an assessment of the benefits and
drawbacks of P3s for Canadian infrastructure invest-
ments.2 The remainder of this chapter describes what
we mean by P3s and conventional infrastructure pro-
curements, and the methodology used for this study,
Chapter 2 provides an assessment of the benefits and
drawbacks of P3s, while Chapter 3 discusses the key
drivers of potential efficiencies in P3 projects,

P3s accoumt for only a fraction of total spending on
public infrastructure. In most of the provincial jurisdic-
tions in Canada that are active in this type of procurernent,
public spending on P3s is usually between 10 per cent
and 20 per cent of total spending on public infrastructure.
This means that there can be considerable discretion in
determining which infrastructure projects are procured
using a P3 approach. But as we will see later in the report,
P3 procurements are not suitable for all infrastructure
projects. The issue of how projects are selected to be

2 The project funders conslst of the Alberta Treasury Board,
Infrastructurg Ontario, Infrastricture Québec (formarly the
Agence des partenariats public-privé Québac or "PRP Quehec™),
Fartnerships British Golumbia (henceferth "Partnerships 8G™),
PPP Ganada, and The Ganadian Councl for Public Private
Partnerships.

3 For example, accordlng to tha Chair of the Conseil du Trésor,
Monique Gagnon-Tramblay, "only ahout 10 per cant of the
$42 billion the [Quabec] government Is currertly spanding on
infrastructure projects is for P3 projects.” Sae Dougherty,
"Quehec Renames Agancy.”

Be the Solution.

procured as P3s is therefore important, Chapier 4 reviews
this and other key issues in the P3 procurement process,
such as transparency. Chapter 5 presents eight case studies,
consisting of four P3 projects and four conventional
infrastructure projects. Chapter 6. presents the conclu-
sions of the report.

Pds: DEFINITIONS, SCOPE, AND
METHODOLOGY

In this report, we define P3.and conventional procurement
methods for public infrastructure projects based on the
features presented in Table 1. However, there are a
number of qualifications to these definitions of P3s and
conventional approaches. First, the distinction between
P3s and conventional procurements is not as clear-cut
as implied in the table: Some procurement approaches
lie somewhere between the two models, These include
design-build (DB) projects, which have P3 characteristics
such as more than one project phase and output-hased
performance specifications. However, because such
projects are publicly financed, we calegorize them
under the conventional approach.

The distinction between P3s and conventional procurements
is not clear-cut; same approaches lie hetween the twa.

Second, we recognize that the definition of P3s differs
somewhat across the Canadian jurisdictions that are act-
ively engaged in this type of procurement. For example,
some jurisdictions do not require more than one project
phase for a P'3. This is the case for Ontario’s build-finance
(BF) hospital projects, which are procured as alternative
financing and procurement (AFP) projects—a term for
P3s used by the Ontario government. As another exarnple,
Quebec’s definition of P3s does not necessarily entail
private financing, although private finaneing has been
used in all the projects that have reached financial close?
and have been managed or co-managed by PPP Québec

4 Financlal close refers to the point In tims when the contractual
agraements, Including alf terms and conditions as wall as tha .
funding arrangements, between the winning consortium and tha
procuramant authorlty are agreed to and slgned. .
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to date. Since our objective in this report is to include in
our assessment of P3s all of the transactions undertaken
by P3 agencies or P3 offices within government depart-
ments in Canada, we have allowed for some ambiguity
in the P3 definiticn.

{One miscanception that must ba dispslled is that P3s
in Canada ara ahout the privatization ot public assets.

‘We have also allowed for some ambiguity in our defin-
ition of the conventional procurement approach, which
covers different types of contracts and procurement
methods, ranging from multiple, small-value fixed-price
coniracts that are part of design-bid-build procurements
throngh to contract management and even design-build
contracts. In principle, conventional contracts could
include some of the features of P3 contracts, such as
integration of the design and construction phases and
even some output-based performance requirements,
However, they would not include private financing and
the associated fealures of payment upon delivery and
private sector project stewardship. This definition is
consistent with the argument that effective risk transfer
to the private sector consortium is much more difficult
to achieve without private financing. According to this
view, private financing is the glue that binds the key
elements of a P3 approach to procurement, including
output-based performance specifications, payment upon
delivery, and private sector project stewardship.

WHAT P3s ARE NOT

Now that we have discussed conventional and P3 pro-
curement methods, it is worth dispelling some of the
misconceptions that have crept into the pablic digcourse
on P3s. First, P3s in Canada are not about the privatiza-
tion of public assets. Ownership of new infrastructure
facilities either remains with the public sector or is
wransferred back to the public sector at the end of the
contract term. Moreover, the public sector retains full
control of the infrastructure and the outcomes of the
project. The public sector owner also retains the right to
make changes o the project requirements (i.e., change
orders}, including terminating the P3 agreement, and it
retains full accountability to taxpayers for the project.

The second point is that most of the Canadian P3s do not
involve replacing public provision of assets or services
with private provision. Conventional public infrastruc-
ture projects already rely almost exclusively on private
sector firms for construction services. Design services
for conventional projects are also obtained primarily from
private firms, although in some cases governments also
retain some in-house design capabilities. Facilities man-
agement and operation and maintenance of public infra-
structure, such as roads and bridges, have also been
increasingly outsourced to private sector firms in recent
years. In areas where the private sector is already pro-
viding design, constmction, and facilities maintenance
services, the only differences between conventional and
P3 procurement methods are the private financing and
contractual provisions discussed above,

Find this report and other Confarence Board research at www.e-ibrary.ca
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Despite this, some P3 projects that include an operation
and maintenance phase have seen publicly provided ser-
vices replaced by privately provided services, such as
catering and laundry services in the health sector (“soft
facilities management” services) and building mainten-
ance services such as elevator repairs (“hard Tacilities
management” services). However, very few P3 projects
have inchuded soft facilities management services, espe-
cially the most recent wave of P3 projects undertaken
by P3 agencies since 2005.% Moreover, soms jurisdic-
tions, such as Ontario, have explicitly avoided including
soft facilities management services in the hospital P3
contracts with a maintenance phase (e.g., Sault Area
Hospital, North Bay Regional Hospital, Woodstock
General Hospital, and the Niagara Health System P3s
included only hard facilities management services). As
for the long-term P3 projects with hard facilities man-
agement services, the affected staff have typically been
transferred to the private sector, However, their union
representation, collective bargaining rights, and existing
contract terins have not been affected.

SCOPE OF P3s ASSESSED IN THIS REPORT

This report focuses on assessing Canadian P3 projects _

that reached financial close under the direction or guid-
ance of the P3 agencies or the P3 offices located within
central agencies or line departments of provincial govern-
ments.5 These projects, which we refer to as the second
wave of P3 projects, began with the Sietra Yoyo Desan
Resource Road, the Gordon & Leslie Diamond Health

Care Centre, and the Abbotsford Regional Hospital and
Cancer Centre projects, all of which reached financial

5 In such cases, the affected public sactor smployess have usually
been transferrgd at equivalent waga rates and working conditions
to the private firms providing thess services. In Quabes, this is
required by the Quebec Govemment's Public Private Partngrships
Framewark Polfey of June 2004, p, 3.

& This Is not to suggest that these ara the only P3s in Canada. Al
thred levels of government are engagad in P35 of one form or
another, such as Windsor Bridge (Transpert Canada), Disrasll
Bridge (City of Winnlpay), and the courthouse In Saint John (City
of Saint John). However, we have focused on tha P3 projects initi-
ated by the four provincial jurisdictions, British Columbia, Alberta,
Ontario, and Quebec, because these have set up specialized infra-
structure agencles (or equlvalant offices within central agancies)
and becauss the projects In questicn are relaiively similar n strue-
ture, anabling meantngful ovaluation.

The Conference Board of Canada | &

close in 2004 under the guidance of Partnerships BC.
‘We refer to the P3 projects that reached financial close
before the establishment of the P3 agencies as the first
wave of P3 projects, as shown in Exhibit 1.

We excluded the first wave of Canadian P3 projects—
such as Confederation Bridge, Highway 407 ETR, and
the Brampton Civic Hospital—for several reasons. First,
many of the P3 procurements chosen in the first wave
were initiated at least in part by governments seeking to
achieve off-balance-sheet accounting treatment for their
infrastructure investments (e.g., Confederation Bridge,
Highway 104 Western Alignment), although these
accounting treatments have been largely discredited
and are now no longer feasible.

The first-wave P3 projecis did not always succead
in transferring the financing risk to the cansortia.

Second, the P3 transactions concluded during the first
wave were quite different from those undertaken during
the second wave of P3s. For example, the first-wave P3s
usnally attempted to transfer revenue risk to the private
consortia, while in most second-wave P3 projects the
consortia are compensated based on availability payments.
Moreover, the first-wave P3 projects did not always
succeed in transferring the financing risk to the con-
sortia, while this is standard practice in second-wave
P3s. (See box “Lessons Learned From the First Wave
of P3 Projects”)

Third, the procurement process for the first wave of
Canadian P3s was relatively ad hoc compared with that
for the P3 procurements undertaken in the second wave.
This is not surprising, since the first wave of projects
was undertaken in a period when P3s were a relatively
new phenomenon in both Canada and worldwide, Thus,
many of the early first-wave P3 projects never had a
value-for-money (VM) assessment comparing the P3
option with a conventional procurement, Even where a
ViIM assessment was carried out on some of the subse-
quent first-wave P3s, it was not always done early encugh
in the process to inform changes in the procurement

Find this repert and other Gonference Board research at www. e-ltheary.ca
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Exhihit 1

Timeline of P3 Projects Reaching Financlal Close—The First Wave of Major P3 Projects
1996
Highway 104 1898

1993 Governmant of Fredericton-Moneton

Confederation Bridge Nunavut Buildings Highway

20

Bruce Nuclear 2003
Generafing Station DriveTest: Ontario Driver
John Labati Gentre Examination Sesvices

Note: The projact year is based on the date of financlal clesa of the project, These prolacts were drawn from the Canadian PPP Project Directory, but they exciuds
corporatizations, such as Nav Ganada, and projects less than $50 miflion In value at the time of cosing. Note that the three projects listed under 2004 reached

financial close prior to the estabiishment of [nfrasiructurs Ontaria and the Alternative Ca
Sources: The Canadian Gouncil for Publle-

1995 1997 19494 2002 2004
Charleswood Bridge Nova Scotia Schaols Highway 407 ETR VIVA (York Reglon Brampton Civic Hospital
Rapid Transit)
Calgary Courts Cenire
Foyal Ottawa Mental
Health Centre

pital Financing Offica of the Alberta Treasury Board.
Private Partnerships, Canadiar PPP Praject Diractory; The Conferance Board of Canada,

Solution.

process, (For example, see the Ontario Auditor General’s
discussion of the VIM assessment in the Brampton
Civic Hospital P3.7)

In retrospect, these lapses occurred in an environment
where many public sector owners——from hospitals to
cities and even provincial departments—were required
1o act as their owa P3 procurement authorities for the
first time {and semetimes their only time). The procure-
ment environment for the second wave of P3s has been
markedly different: Most of these P3 projects have been
managed, co-managed, or guided through the procure-
ment process by a dedicated public sector P3 agency
that has experience with multiple P3 transactions and
the benefit of a relatively standardized procurement
process, both within jurdsdictions and increasingly
across jurisdictions as well,

7 Auditor General of Ontarlg, "Brampton Civic Hospital,”

Fiad this report and other Conderence Board research at www. e-library.cs
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The first wave of Canadian P3 projects has already been
reviewed in the lteratare. In contrast, the second wave
of P3 projects has received much less attention. Moreover,
while the first wave of P3s continues to provide valuable
lessons for public sector owners and private sector par-
ticipants, a teview of the second wave of P3s is likely
to provide more timely guidance for P3 procurements
going forward,

METHODOLOGY

The objective of this report Is to present a state-of-the-

art assessment of P3s in Canada based on a critical

review of the available evidence, combined with the
latest thinking from practitioners, policy makers, and
academic experts on the topic. The methodology sup-
porting the results of this research project consisted of
the following four elements:

+ areview of the Canadian literature and publicly
available documentation on P3s, as well as notable
studies from other jurisdictions with extensive
experience with this type of procurement, such as
the United Kingdom and Australia;
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+ approximately 20 interviews with P3 practitioners
Yy Y [Y

from the private and public sectors, as well as with
academic experts in the field; ,

the compilation of a database identifying key points
in the procurement process and outcomes for the
second wave of P3 projects that reached financial
close by November 2009; and

The Gonference Board of Canada | 7

four case study pairs, with each pair consisting of a
P3 project and & conventional project from each of
the four provincial jurisdictions that have been most
active in the second wave of P35 in Canada, The
intent of the case studies is to enable comparison of
the P3 and traditional approaches to procurement in
each of these jurisdictions.

Find this report amnl other Gonderence Board research at www. e-library.ca
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CHAPTER 2

Assessing the Benefits and
Drawbacks of P3s in Procuring
Public Infrastructure

n this chapter, we investigate whether (and under
what conditions) procuring public infrastructure

#».. assets nsing P3s can generate efficiency gains rela-
tive to conventional forms of infrastructure procurement
by the public sector.! Efficiency gains take the form of

cost savings or time savings achieved in procuring a

given quantity and quality of infrastructure. They can

also take the form of any quantity or quality improve-
ments in infrastructure for any given cost. The overall
proposition is that P3 procurements provide private
sector firms with strong incentives to deliver the infra-
structure outcomes valued by the public sector owner,
resulting in efficiency gains relative to conventional
procurement methods. The efficiency gains from P3
procurements are achieved through one or more of the
following mechanistns:

1. Performance-hased contracts, which specify deliver-
ables in terms of outputs (e.g., lane availability, skid
resistance, smoothness, and snow-clearing require-
ments in the case of roads) rather than prescribing
specific materials to be used. These types of contracts
also encourage innovation, since private contractors
have greater discretion over how to deliver the out-
comes cost-effectively. )

2, Oplimal risk allocation between the public sector
owner and the private sector partner, which means
that many of the risks are transferred from the public
sector to the private consortinm if it can manage
these risks more cost-effectively.

1 Theterms "benefits,” “efflclency gains,” and “savings” are used.
interchangeabty in this repart.

] Find this report and other Gorderance Board research at weiw. e-libirary. oa
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- 3. Integrating the design, construction, and operation and + {ime savings in the delivery of a public infrastructure
maintenance phases of a project to minimize total facility fit and available for use.
life-cycle costs for the infrastructure. For example,
it can be more cost-effective to build a facility with It is also important to recognize that these benefits come
features that are more expensive at the outset but at the expense of additional costs relative to conventional
will result in reduced maintenance costs over the procurements, Specifically, P3s entail the following

whale life-cycle of the facility.? A private firm that additional costs:

is responsible for only one phase of the project does  + The costs af transferring selected risks fe the privata
not have an incentive to incur these additional costs, partner. A P3 contract usually entails additional risks
even if those costs’ would be more than offset on a to the private partner compared with the risks that
present-value basis by the savings achieved in a sub- the partner would usually accept for the same infra-
sequent phase, structure project under a conventional contract (e.g.,

4. Privale financing, which includes project-specific debt risks of escalating construction costs and other such
and equity, is one of the key mechanisms for ensuring risks that are retained by the public sector under
that the risks transferred to the private parter are conventional contracts—see box “Risk Allocation

_ effectively assumed and managed by that partner. Between Public and Private Partners”). The cost to

) By requiring the private consortium to finance most the public sector of transferring these risks to the
of the development costs through to completion of private partner is known as the “risk premium? If
the construction phase, the public sector owner ensures the private partner has better control over the trans-

ﬁ that the consortiwm has a compelling incentive to ferred risks than the public sector, which is often the
deliver on its contractual commitments and do so case for design and construction costs, it can either
on a timely basis. This is because any delays in avoid certain risks or mitigate their impact. As a result,
meeting the project commitments lead to higher the tisk premium will be lower than the public sector’s
debt-servicing costs, as the consortium must carry risk exposure under a conventional approach, where
its debt load for a longer period. This incentive it retains responsibility for the risks.”
ensures that the private debt providers, which are + The higher costs of privale financing used in P3s (pri-
usually banks or bond holders, exercise active pro- miarily debt and usually a small tranche of equity)
Ject oversight over and above that provided by the relative to the public financing (i.e., government
equity holders. In contrast, under conventional con- bonds) of conventional procurements,*
struction contracts, private firms require only limited + The higher transaction costs incurred in developing,

- warking capital, because they tend to be paid monthly monitoring, and managing P3 contractual agree-
and usnally according to the percentage of the con- ments cotnpared with those incurred in developing,
tract that is completed at the time. As a result, mnder

N canventional contracts, firms do not face as strong an . ) .

. ) . . 3 Note that this discussion of risk is from an ex anle perspective,
incentive to meet schedule commitments on a timely which relers to the estimated valug or cost of exposura to a certain
basis, because they have more limited financial risk in advance of the project. Durl ng the profect exacution, some

T oo inteon of ny cononaldelys. Shueke e ol o, ey s,

than expected. If the risk In question Is held by the private partnar,
The benefits of this procurement model are expressed a contingency that doesn't arlse or turns out betier than expected
. will Danefit the private partner's bottom line (sinca the risk s already
through a combination of: priced Into the bid); however, a risk that turns out worsa than
+ cost savings or quality enhancements in the design or expacied has a negative Impact on the private partnar's bottarn line,
construction of a new facility, and in the operation 4 Some P3 practitionars consider the risk premium to be part of the

Y lonmce o e il G inhesrvico 1t s, g s 1 gl o

provision phase); and Howaver, we maintain the distinction between the risk pramium
and the Ingremental cost of private financlng 1n this repart, because
the risk premium can take the form of & higher deslgn-build price or
- 2 The terms "Infrastructurg” and “facllity” are used Intarchangeably higher operatirtg costs, Infrastrusture Ontarle maintains a similar
throughout this repert. distinctlon In Assessing Value for Monsy, pp. 6-9,
B Find this raport and other Conference Board research at www. e-fibrary.ca
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monitoring, and managing a succession of contracts
over the same period using a conventional approach
to infrastructure procurement. These higher costs
are the incremental transaction costs berne by the
public sector, such as the additional due diligence
and advisory costs incurred during the procurement
process. However, il can be a tricky process to iden-
tify the incremental transaction costs, because many
of the planning and management costs that cecur

at later stages under a conventional procurement
approach are necessarily incurred upfront in a long-
tecm P3 agreement. Thus, to accurately identify any
incremental transaction costs in P3 approaches rela-
tive to conventional procurement approaches, we
have to compare transaction costs incurred during the
full P3 contract period with those incurred during an
equivalent period characterized by a succession of
conventional coniracts, It should also be noted that
the transaction costs of private sector bidders tend to
be higher than they would be under a conventional
approach and that one would expect these costs to
be passed on to the public sector through the cost
of the winning bid,

Be the Solution.

If the three categories of costs described above are offset
by the value associated with [ransferring selected risks
1o the private partner, the overall costs of the project will
be lower under a P3 approach than under traditional
project delivery.

Many cosis that accur at later stages under a conventional
approach are incurred upfront in a P8 agreament.

The benefits of a P3 procurement do not always outweigh
the costs, which is why it is standard practice for public
sector procurement bodies to undertake early screening

of projects to determine the suitability of a project for a
P3 procurement process. If the project is deemed suitable,
a VM assessment is done to compare the total costs of
procurement (for construction, operation, and mainten-

ance) under the P3 approach with those under & conven-
tional approach.’ In principle, a P3 procurement should be
used only if there is a positive VEM result, that is, a net
benefit is expected from proceeding with a P3 procurement.

In the remainder of this chapter, we examine each of the
benefits and costs discussed above: the cost and time
savings resulting from P3 procurements and the addi-
tional or incremental costs of adopting a P3 procure-
ment approach. (The four explanatory factors responsible
for driving efficiency gains under P3 procurements are
discussed in Chapter 3.) We also discuss additional fac-
tors that have been raised as potential benefits and costs
of P3 procurements, such as debt reduction benefits and
the potential costs resulting from reduced flexibility
during the term of a P3 contract. These costs could be
triggered by amy change in infrastructure or service
requirements due to changes in public requirements,
changes in policy, or changes in technology. For each
benefit or cost discussed below, we conduct a review

of the refevant literature and summarize the available
evidence, focusing on evidence from the second wave
of P3s initiated by P3 procurement agencies since 2004.

5 Some VM studies, such as those undertaken for Partnerships BC,
also take Into account qualitative facters, such as the abllity of the

pracurantant approach to suppart the achisveiment of ths projact
ohjectives.

Find This report ard other Gontarence Board rasearch at www. e-library.ca
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A SAMPLE Vi ASSESSMENT: THE DURHAM
GCONSOLIDATED COURTHOUSE

Before addressing the specific factors discussed above,
it is worth reviewing an example of a ViM assessment.
These assesstnents, which are usuaily undertaken for each
P3 project as part of the procurement process, involve a
detailed comparison of the total costs of both the P3 and
conventional procurement options on an ex ante basis,
VM studies constitute the key public interest test as to
whether the infrastructure procurement should proceed as
a P3 (or be modified or proceed as a conventional project).
The role of VIM studies in the procurement process for
the second wave of P3s is discussed in Chapter 4.

The Conference Board of Canada | 11

is, a succession of conventional design, construction,
and service contracts. These costs were estimated at
$247 miltion in 2007 doltars, but the VEM methodology—
discussed ir: Chapter 4—also involves quantifying the risk
exposure retained by the public sector under this conven-
tional approach. These are the risks that typically lead to
cost and budget overrns in public infrastracture projects,
and this risk exposure was estimated at $157 million, In
addition, the total costs of implementing the DCC project
using a conventional procurement included the transaction
costs incurred by the public sector—that s, $8 million
in project management and advisory costs—as well as a
“competitive neutrality” adjustment of $13 million that

Be the Solution.

took into account public sector revenue that would arise
under the P3 but not under conventional procurement
B VIM studies constitute the key public intsrest tast as {e.g., tax revenues). These four cost components are the
to whether the procurement should proceed as a P3. inputs into what is called the public sector comparator
(PSC), that is, the total costs of procuring the DCC
facility and maintenance services through a conven-
The Durham Consolidated Courthouse (DCC) was one of  tional procurement over the 30-year life of the facility.
3 the first second-wave projects procured by Infrastructure
Ontario as an alternative financing and procurement The right-hand side of Chart 1 shows the total project
(AKP) project. The left-hand side of Chart 1 shows the costs under the AFP approach, based on the agreement
estimated cost of undertaking the design, construction, signed with the private sector consortium, Access Tustice
financing, and maintenance of the DCC over a 30-year Dutham. It also shows how the AFP project costs com-
period using a conventional procurement process—that pare with those of the PSC, First, we note that the AFP
]
o
N Find tais report end other Conference Boatd research at www, e-library.ca
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project involves a transfer of risks estimated at $132 mil-

lion in 2007 dollars to the private consortium. In other

words, most of the risk exposure that would have been
retained by the public sector under a conventicnal pro-
curement approach is transferred to the private consor-
tium. The public sector retains exposure {0 project risks
estimated at $25 million, Chart 1 also shows that the cost
of transferring the risk exposure to the private consortium
less the value of any efficiencies resulting from the AFP
procurement approach is $83 million. Specifically, the
$83 million captures the following components:

+ the risk premium, which is the cost to the public
sector of the additional risks assumed by the privaie
consortium;

+ the incremental cost of the private financing under
the AFP approach;

+ the incremental transaction costs borne by the
private consortium, including any provisions for
coveting its bid costs on losing bids;

* the incremental transaction costs borne by the public
sector, which include due diligence and other advisory
costs; and

+ the value of any other efficiencies resulting from the
AFP procurerment approach (e.g., efficiencies arising
from combining the design, construction, and main-
tenance phases),5

The ViM estimate captures hath the savings arising from
the transfer of risks and any other efficiencies arising
from the AFP proctirement.

The total cost of the DCC project under the AFP approach
is $377 million, including the risk exposure retained

by the public sector, This represents a VM savings of
$49 million relative to the total cost of the DCC under
a conventional procurement approach (i.e., the PSC at
$426 million). The VM estimate captures not only the
savings or efficiencies arising from the transfer of risks
to the private partner but also any other efficiencies
resultinig {from the AFP procurement. The total cost of

8  The VM assessment of the DCC project enables us to identify
the incrementad transaction costs borne by the publlc sscter
as $9 milllon in 2007 dollars, or 2.7 per cent of the P3G budget.
The four otfier companents of the $83-miliion fgure amount t
$74 milan, but carnot be broken down further,

Be the

the DCC project under the AFP approach can also be
caleulated from the PSC by removing the risk exposue
transferred to the private consortium ($132 million) and
adding the cost to the public sector of transferring these
risks ($83 million).”

GOST SAVINGS AMD TIME PERFORMANCE
OF P3s

There is a substantial body of empitical evidencs indi-
cating that large infrastracture projects procured by
governments tend fo result in cost overruns and signifi-
cant delays in delivery schedules. This problem, which
is not unique to Canada, has become so widely recog-
nized and documented that it has become known in the
literature as the problem of “optimism bias” in major
infrastructure projects. For example, one of the original
papers on this topic, by Flyvbjerg et al., found that 90 per
cent of the 258 transportation infrastructure projects
examined in over 20 countries had underestimated
project costs by an average of 39 per cent.8 These cost
overruns and time delays have also occurred in Canada
in both social and transportation infrastructyre procure-
ment, and it is likely that these problems were important
factors motivating governments to look for more effective
ways of procuring large infrastructure projects.

There are several ways to measure the benefits or cosis
of P3s in Canada, Earlier in this chapter, we discussed the
cost and time performance of P3s relative to comparable
or equivalent conventional procurements. The best source
for this comparison is the VM studies, which capture
the cost and time savings between P3 and conventional
modes of procurement for an infrastructure project.

An alternative approach to evaluating the performance of
infrastructure projects is to measure their cost and time
performance against their own milestones, This perform-
ance measwre is evaluated relative to the budgets and
delivery targets set at different points in the infrastruc-
ture planning and procurement process—for ex ample,
the targets set when the budget is approved by the level
of government responsible for the project, or the targets

7 Caleulations are subject to reunding srrors. ..
8 Fyvblarg et al., “Underestimating Gosts In Public Werls Projects.”
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] set when the project reaches financial close, This type

i of project performance measure is the time and cost
certainty with which projects are delivered, and is what

) we mean when we say that a project is “on time and on

l budget.” We examine the evidence regarding the cost and
time certainty of P3s and conventional infrastructure

} projects below,

dictions in initiating P3 projects, it is still rather early
to evaluate the operational or service phase outcomes
. of the second wave of P3 projects in Ganada.

} Although Canada has been among the most active juris-

. THE EVIDENGE BASE FOR CANADIAN P3s

The infrastructure projects that provide the evidence
base for this report are listed in Table 2.° They are in
the four Canadian jurisdictions that have been most
active in using a P3 procurement model for the delivery
of infrastructre facilities and subsequent maintenance
services—Alberta, British Columbia, Ontario, and
Quebec. Only projects that had reached financial close
as of the end of November 2009 are included. !¢ The
eartiest of the 55 projects listed reached financial close
in 2004 under the guidance of Partnerships BC, the first
of the P3 agencies. Most of these projects (32) provide
facilities for the health and long-term care sector, 14 are
in the iransportation sector, 8 relate to other social infra-
structure (such as schools, data centres, a courthouse, a
sports centre, and 8 concert hall), and 1 is for a water
treatment plant. The projects include three fixed-price
design-build projects, which share many of the attdbutes
of P3s but do not include private praject-specific debt

J and equity financing,

The projects are at various stages of completion. About
one-third of the projects (19) have reached their respective
substantial completion date, that is, the date by which
the new facility should be tuilt and soon available to be

9 InTable 2, the Trillium Health Gare Gantre in Ontario counts as ane
project, although it has two components.

10 This reters to the date when the partnership agraement with the
private sector consortium |s signed and takaes sffect.

jCopyright © 2010 Association of Corporate Counsel
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put in service as stipulated in the P3 partnership agree-
menl. One other project—the Ottawa Hospital Regional
Cancer Centre (Queensway Carleton Hospital)—is
expected to reach substantial completion by the end of
2009. Only 12 of the projects have afready entered their
operational phase, where the private consortium is respon-
sitle for maintaining the infrastructure.!! This suggests
that althcugh Canada has been among the most active
Jurisdictions in initiating P3 projects, it is still rather early
to evaluate the operational or service phase outcomes of
the second wave of P3 projects in Canada; such an evaly-
ation is more easily carried out in pioneering jurisdictions
such as the United Kingdom and Australia.!?

The cost savings arising from P3 procurements are esti-
mated in the first instance in the VM studies that compare
the total costs of P3 versus conventional procurement
methads before Lhe start of each P3 project, Table 2 shows
that these savings can vary from just a few million dollars
per project, as in the case of Edmonton’s Anthony Henday
Drive Southeast Leg Ring Road or Vancouver's Golden
Ears Bridge, through to $751 million in the case of the
Autorcute 30 project just south of the Montréal area,
When expressed as a proportion of the potential costs
for procuring the projects through conventional con-
tracting methods (i.e., in terms of the PSC), the savings
range from 0.8 per cent through to 61.2 per cent of the
PSC for each project.

These VIM estimates are a gauge of the cost savings
expected at the outset of a project. For both procure-
ment approaches, the total costs are estimated ex ante
(i.e., before the costs are incurred by the government
and private sector pattners). The estimates are based on
high-level comparisons with projects delivered through
similar procurement methods as well as detailed cost
analysis undertaken by the procurement authority and
its advisors. Whether the actual savings match the
expected savings by the end of the P3 project depends
on the degree of cost and time certainty of P3 projects,
as discussed below.

11 in a few cases, the censertium is also responsible for tha operation
of the facility, as In the case af the Britannia Mine Water Traatment
Plant.

12 Over 900 P3 projects or “private finance initiatives” were Initiated
In the United Kingdom betwsen 1987 and 2007, accordlng to IFSL
Research, “PFt in the UK.
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Table 2

Cost and Time Performance of P3s in Canada

P3 public sector budget Expected VIM savings  Financial Substantial completion

Project nama Type % millicns (date) § millions {date) close dale {project agreement)
"mﬁgrta

Anthany Henday Drive Southeast DBFO 483 (2004) 4 {2004) Jan. 2005 Oct, 22, 2007

Leg Ring Road {Edmonton)

Northeast Stoney Trail Ring Road DBFO 650 (2007) 350450 (2007) Feh, 2007 Autumn 2009

{Galgary)

Anthony Henday Drive Northwest - DBFO 1,420 (20068} 240 (2008) Jut, 2008 Autemn 2011

Leg Ring Road (Edmonton)

Alberta Schools Alternativa Procurament  DBFM €34 (2008) 118 (2008) Sap. 2008 Jun, 2010
Fhase | (Galgary & Edmonton) :

Abbotsford Reglonal Hospital and DB-OM 424 (2004) 39 {2004) Dec, 7,2004  May 6, 2008
Cancer Centre :

Britannia Mine Water Treatrment Plant DBFO 27.2 (2005) 12.5 (2005) Jdan, 12,2005 Jan. 1, 2006

Sierra Yoyo Desan Resource Road (SYD)  DBFO na, n.a. Jun, 21,2004 Bypass and bridge

Nov. 30, 2004; SYD
upgrade Naoy, 30, 2005

Gordon & Lesfie Diamaond Health DBFM 64 (2004) 17 (2004) Sap. 29, 2004 Aug. 18, 2006
Gare Centra .

Kicking Horse Canyon Phase 2 DBFO 166.3 {2005) 18.1 (2005} Oct, 28,2005  Aug. 30, 2007
(Highway Improvement)

William R. Bennett Bridge DEFQ 170 (2005) 25 (2005) Jun. 30,2005  Sep. 15, 2008
Gharles Jago Northarn Sport Gentre 0B n.a. n.a. Apr. 25,2006  Aug. 11, 2007
Sea-to-Sky Highway Improvement DBFO 789.9 (2005) ~46 Jun. 3,2005  Aug. 31, 2008
(:anada Line DBFO 1,658 {2008) 92 (2005) Jul, 29,2006  Nov. 30, 2009
Goiden Ears Bridge DBFQ 1,126.6 (2006) 6-10 {2006) Mar. 3, 2006 Jul. 1, 2009
Plit River Bridge and Mary Hil} DB n.2. n.a. Feb, 9,2007  Qct. 2009

[nterchange {Gateway)

Topyright © 2010 Association of Corporate Counsel
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Actual substantial Contract varialions  Successful claims against
complation date ta date (Y/N) the public sector {Y/N} End of contract term Resulisfecomments

g

] | Det. 22, 2007 | N N 2037
Nov. 2, 2009 Y N 2039
N : Y N 2041
na. Y N 2040

May 6, 2008 Y N May 2038 On budgst; net zero scope changes; P3 public
sector budget excludes $75-million capital
contribution from local health authorities

Jan. 1, 2006 ¥ N Jan, 2026 On budget; Intsrim oparating period hagan
50 days earlier :

Bypass and bridge N N Jun, 2020 On budget; ene component deliversd 34 days

Oct. 27, 2004; SYD ahead of schedule, remainder of project on time
} upgrade Nov. 30, 2005

J Aug. 18, 2006 N N Aug. 2036 0n budget
J Jun. 16, 2007 Y N 2032 On budgst; delivered 77 days ahead of schadule
May 30, 2008 Y N 2035 On budget; delivered 108 days ahead of
] schedule
Aug. 11, 2007 n.a. n.a. n.a. On budgat; VM studies hot undertakan for
‘ DB contracts
d Aug. 31, 2009 Y N 2030 B.G. Ministry of Transport asserts that the
qualitative henefits demonstrate ViM
Sep. 2009 n.a. n.a. 2040 On time, on budgst
Jun. 16, 2009 n.a. R 2041 Operational Jun, 186, 2009, two weeks ahead
of schadule
” Oct. 25, 2009 Y Y na,

VIM studles not undertaken for DB contracts

(cont'd on next page)
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Tahle 2 {cont’d)
Cost and Time Performance of P3s in Ganada

_ P3 public sector budpet Expected VIM savings  Financial Substantial completion
Project namsa Type $ milllons {dats) $ millions (date) close date {project agreement)
Port MannHighway 1 (Gateway) DB n.a. na. Feb. 2003 Dec. 2010

! Kelowna and Varnon Hospitais DBFM 442.7 (2006) 25.4 (2008) Aug, 20,2008 UBGO Clinical Acadamic

Campus and parkade:
Bec. 2009; VJH Patlant
Care Tower: May 2011;
KGH Patient Gara Towar:

Aug. 2012
Royal Jubilee Hospital Patient Care Centre  DBFV 340.8 (2008) 22,2 (2008) Jul. 18,2008  Dec. 2010
Surray Outpatient Hospltal DBFM 234.2 (2008) 22.5 (2008) Aug. 28,2008  Apr. 2011
Fort St. John Hospital and DBFM n.a n.a. Jul. 16,2009 na,

Residential Carg Facility

Autaroute 25 DBFOM  143.1 (2007) 226.1 (2007) Sep. 13,2007  Oct. 2011

Autoroute 30 DBFOM 1,539 (2008} 751 (2008) Sep. 25, 2008  Deg, 2012

Motorway Service Areas (Phase I) DBFOM -4 (2008) 17 (2008) Sep, 30,2008  Sep. 2010

Ghamplain Residential and Long-Term DBFOM 222 (2009) 98 (2009) Apr. 3,2009 Ot 2040

Garo Centra (RLGC)

Mantréal Symphony Orchestra Haf! DBFOM 267 (2009) 47 (2009) Apr. 22,2009  May 2011
C | o

Hapltal Montfort BF 220 (nominal) 19 {nominal) Jun. 2006 May 2010

Durham Consolidated Gourthousa DBFM 577 (Mar. 2007) 48 (Mar. 2007) Mar. 2007 Nov, 2009
North Bay Regional Hospital BFM 592 (Mar. 2007) 57 (Mar. 2007) Mar. 2007 Jun. 2010
Quinte Health Care BF 88 (neminal) 9 (nominal) Feh. 2007 Jar, 2010
Trillum Health Gentre—Mississauga BF 115 (nominal) 13 {nominal) May 2607 Aug. 2009
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Actual substantial

Coniract variations  Successful claims against

complelion date to date (Y/N) the public sectar (Y/N) End of contract term Roesults/comments
_ na. N N na. ViM studies not undertaken for DB contracts
n.a. Y Y Dates range depending on
the project: UBCO Clinical
o Acadamlc Gampus and
parkade; 2039 VJH Patient
Care Tower: 2041 KGH
Patlent Gara Towar: 2042
W n.a. N N 2040
n.a. ¥ N 2041
) n.a. N N n.a. VM report under development

[ -

n.a. Y Y 2042 On budget; P3 budgets are net of $198 million
of astimated toll revenues
n.a. N N 2043 P3 budgets are net of $21 millien of estimated
J . toll revenues
n.a. N N 2034
na. N N 2034
n.a. N N 2038

na. Y (see comments) Y Jul. 2010 All varlations are within approved preject budget;
Tinanclal risk not transferved to private partner
Nov. 24, 2009 Y (see comments) N 2039 All variatlons ara within approved project hudget
., Y {sce comments) N 2040 Al variations ara within approved project budget
n.a, Y (see comments) Y May 2010 All variations are within approved project
budget; claim against public sector dua to a
construction sector strika in summar 2007
Oct. 2009 Y (see comments) Y Oct. 2009 Al varlations are within approved project

budget; the financial impact of the delay
was sharad hetween the public and privata
sactor parties,

{cont'd on next page)
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Table 2 (cont’d)

Costand Time Performance of P3s in Canada

P public sector huﬂuel Expacted VM savings

Financial Substantial completion

Project name Type $ millions (date) $ millions {date) close date (project agreement)
Trillum Hoealth Centre—CQueensway BF Rasults presented with May 2007 Nov. 2008

) Mississaupa above
Hépital régional de Sudbury BF 153 (nominal} 17 (nominal) May 2007 Dec. 2009
Reglonal Hospital
St. Joseph's Health Care—Londan BF 38 (nomlnal) 3 (nominal) May 2007 Sep. 2009
Roy McMurtey Youth Centre BF 103 (namlnal} 9 (nominal) Apr. 2007 Apr, 2009
Sunnybrook—M-Wing/P&G Fit-Out BF 154 (nominal) 14 {nominal) Jun, 2007 Jun. 2010
Sault Area Hospltal BFM 458 (Aug. 2007) 102 {Aug. 2007} Aug. 2007 Oct, 2010
Bluewater Health (Sarnla) BF 248 {nominal) 18 {nominal} Oct, 2007 Oct. 2011
Rouge Valley Health System— BF 77 (nominal) 11 {nominal} Qot. 2007 Jul. 2010
Ajax and Pickering Hospital
Hamilton Health Sciences— BF 54 {nominal) 7 {rominal) Qct. 2007 Jul. 2009
Gen. Redevelopment
Runnymede Healthcare Gentre BF 78 (nominal) 11 (nominal) Oct. 2007 dun. 2010
Hamilton Health Sciences— BF 249 (nominal) 30 {nominal) Dec. 2007 Mar. 2012
Henderson Hospital
Ottawa Hospital Cancer Centre— BF 81 (nominal) 11 (naminal) Dec. 2007 Qct. 2009
Queensway Carleton Hospital
Ottawa Hospital Gancer Centrg— Bf 59 (nominal) 8 {nomninal) Dec, 2007 May 2011
The Ottawa Hospital
MGS Data Gantra DBFM 386'{Apr. 2008) 64 (Apr. 2008) Apr. 2008 Mar. 2010
Mississatga Cradit Valley Hospital BF 198 {nomlnal) 26 (nominal) May 2008 May 2011
LHSG/SJHC London—M2p2— BF 59 (nominal} 9 (nominal} Jun. 2008 Aug. 2010
St. Joseph's Health Care (BPS)
LHSG/SJHC London—M2P2— BF 258 (nominal) 41 {nominal) Jun, 2008 Mar. 2011
Victorla Gampus Hospital (VG3)
Klngston Genaral Hospital BF 173 (nominal) 20 (nominal) Jul. 2008 May 2012
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Actual substantial
campletion date

Contract variations
ta date (Y/N)

Successful claims against

the public sector (Y/N)

End of centract term

Resulis/somments

Nov. 2008 Y (ses comments) N Dec. 2008 All variations are within approved projact budget
Oct. 2009 Y (sae comments) N Mar. 2010 Project reached substantial completion 33 days
ahead of schedule; all variations are within
aporaved project budget
Sep. 2009 - Y {s8e comments) N Jan, 2010 Project reached substantial completion 18 days
ahead of schadule; all variations ars within
approved project budget
Jun. 2009 Y (sea comments) N May 2009 Financlal Impact of late completion borne
enfircly by private pariner; all variations are
within approved project budget
na. Y (sea comments) N Oct, 2010 All variations are within approved project budgst
n.a. Y (see comments) N 2040 All vartations are within appraved project budgst
na. Y (see comments) N Jan, 2012 All variations are within approved project budget
n.a. Y (see comments) N QOct, 2010 All variations are within approved project budgst
Jul. 2009 Y {sa0 comments) N Aug. 2009 All variations are within approved praject budget
n.a. Y (see comments) N Aug. 2010 All variations are within appraved project buggst
na. Y (sae comments) N Jun, 2009 All vartations are within approved project budget
na. Y (see comments) N Oct. 2008 All variations are withity approved project bugget
na. Y {see comments) N May 2011 All variations are within approved project butget
na. N N 2040
- na. Y {soe comments) N Sap. 2011 All varlations are within approved project budget
n.a. Y (see comments) N Sep. 2010 All variafions are within approved project budget
na. Y (see comments) N May 2011 All vartations are within approved project budget
i.a. Y (see comments) N May 2012 All varlations are within approved project budget

{cont'd on hext page)
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Table 2 {cont'd)
Cost and Time Periormance of P3s in Canada

P3 public sector budget

Expected VM savings  Fianeial Substantial completion

Project name Type § millions {date) $ milllans (date) close date (project agresment)
Toronto Rehabilitation Gentre—University  BF 140 (nominal) 19 (nominal) Aug, 2008 Sep. 2011
Woodstock General Hospital BFM 337 (Oct. 2008) 71 (Oct. 2008) Oct. 2008 Jun, 2011
Lakerldge Health Carp. BF 112 (nominal) 11 (nominal) Fah. 2009 May 2011
Royal Victorla Hospital BF 317 (nominal) 44 (nominal) Feb. 2009 Feb. 2013
Niagara Health System DBFM 1,065 (Mar. 2009) 98 {Mar, 2009) Mar. 2009 Nov. 2012
Windsor Regional Hospital - BF n.a, n.a. Jun. 2009 May 2012
- Bridgepoint Haalth DBFM 820 (Aug. 2009) 95 (Aup, 2009) Aug. 2009 Mar, 2012
Toronte South Detention Centre DBFM n.a. n.a. Oct. 2009 Sep, 2012

Motas:

Bata correct as of November 2009,

Value-far-maney estimates may nat be strictly comparable across |urisdictions becauss of differences in methedofogy.
n.a. = Not available or net applicahle.

Ahbreviations:

BF: Bulid-finance

BFM: Bulld-finance-maintain

0B: Design-bulld

DBFM: Design-bulid-finance-maintain
DBFQ: Design-bulld-finance-operate
DBFOM: Design-build-finance-operate-maintain

Sources: The Conferenea Board of Canada; Alberia Treasury Board; Infrastruciure Ontarle; Infrastructure Québec; Partnerships 8C. Most of the data presentad above are available fro

‘We now examine the cost and time performance of the
above transactions on an ex post basis, This performance
is assessed by identifying whether projects have had con-
tract variations after financial close (i.e., any changes to
contract deliverables, such as the specifications of the
facility) and by determining whether the projects have
remained within their approved P3 budgets. Contract
variations are relatively common in both P3s and con-
ventional contracts, and can be initiated either by the
private partner or by the public sector owner. The cost is
usually incurred by the party that requests the change,
subject to the terms of the contract, However, the main
point here is to identify whether the cost impact of the
contract variations on the public sector owner’s P3 project
budget exceeds the provisions for retained risks in the
budget, Another indicator of whether the ex ante ViM
cost savings are achieved is whether there are any suc-
cessful claims by the P3 partner (or by any third parties)

and whether the impact of such claims exceeds the public
sector’s P3 budget, With regard to time performance, or
time certainty, we identify whether the P3 partner has
met the substantial completion date target stipulated by
the project agreement.

Of the four Alberta P3 projects, two were completed on
schedule and are now in the service phase, and the two
other projects are under construction. Three of the four
projects have had contract variations either for changes
requested by the public sector or in order to address items
for which the public sector retained the risks under the
project agreement., The fourth project---the Anthony
Henday Drive Southeast Leg Ring Road, which was
Alberta’s first project in the second wave of P3s in
Cattada—had no contract variations or success{ul claims
against the public sector owner. All four projects remain.
within their public sector P3 budgets.
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Actual substantial

completion date to date (Y/N)

Contract variations Successful claims against
the puhllc sector (Y/N)

End of contract term Results/eomments

na. Y (see comments) N Oct. 2011 All varlations are within approved project budget
na. Y (see comments) N 2041 All varlatlons are within approved projact budget
na N N Sep. 2011
na. N N Apr. 2013
na. N N 2042

| n.a, N N Jun, 2012
n.a. N N 2043

' ] na. N ! 2042

I

e wabsltes of the respective P3 agencles or public sector departments.

-

British Columbia initiated the second wave of P3 projects
in Canada. It has the most completed P3 projects and a
very strong recoxd to date in the time and cost certainty
of its P3 projects. Of the 16 projects listed in Table 2,
11 have reached substantial completion, and in 6 cases
the project (or a component thereof) reached substantial
completion earlier than the date specified in the project
agreement (the other 5 projects were delivered on
time).!* Of the nine P3 projects where construction is
complete (i.e., excluding the Charles Tago Northern
Sport Centre and the Pitt River Bridge and Mary Hill
Interchange), five experienced contract variations; how-
ever, we are not aware of any case where the financial
impact of the variations resulted in additional costs in

13 Two of the projects—the Charles Jago Nerthern Spart Cantra and
tha Port Mann / Highway 1 Projact—wara originally intendad ag
P3 procurements but were exacuted as a fixed-price deslgn build
projects,

Topyright © 2010 Association of Corporate Counsel

excess of the public sector’s approved P3 capital budget, '
There have also been contract variations in two of the
five P3 projects where construction is not yet complete,
but these are apparently minor changes, with no impact
on costs, Finally, two of the projects have experienced

a successful claim against the public sector owner,

In the case of Ontario, 30 AFP projects have reached finan-
cial close under the auspices of Infrastructure Ontario as
the procurerent anthority. Most, of these are build-finance
hospital projects, and many are currently under construc-
tien, Six projects had reached substantial completion as of
the end of November 2009, The Trillium Health Centre
(Mississauga only) was delivered two months Jate due to 2

14 In ona of the fiva cases, the Abhotsford Regional Hospital and
Gancer Centra, tha varfations had no Impact on public sector
capital costs. '
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) one-month province-wide labour dispute and a one-month
] schedule adjusttent by the public sector owner allowed for
within the contract, The financial impact of the delay was
shared between the public and private sector parties. The
Roy McMurtry Youth Centre was also completed approxi-
mately two months behind schedule, but the financial
impact of the delays was borne by the respective private
sector partner. The four other projects reached substantial
completion either early or on schedule, All six projects
were completed within the approved public sector budgets.
One other project—he Ottawa Hospital Regional Cancer
Program (Queensway Carleton Hospital)—is expected to
reach substantial completion by the end of 2009, approxi-
mately two months behind schedule. Twenty-three of
the 30 AFP projects have experienced contract variations
to date, but any cost impact from these variations has
remained within the approved AFP capital budgets. Three
of the 30 projects have tesulted in a successful claim
against the public sector owner, with all the claims arising
in relation to risks retained by the public sector in the
¥ respective project agreements.

Quebec is the most recent provinee to have set up a special-
ized infrastrocture agency, The five P3 projects listed for
Quebec in Table 2 are expected to reach substantial com-
pletion beginning in 2010, One of them—the Autoroute 25
praject—has experienced contract variations and claims
against the public sector, The variations were due to soil
contamination levels greater than those the private parmer
] had agreed to cover in the project agresment and to
changes requested by the City of Montréal (i.e., all the
variations related to risks retained by the public sector),
However, the cost impact of these vartations remains
within the limits of the approved P3 budget.

INTERNATIONAL EVIDENCE

Oue of the early studies of the cost and time perform-
ance of large conventional infrastructure projects was
undertaken by the engineering firm Mott MacDonald
on a sample of 39 UK. projects. The study found that
the actual duration of project construction exceeded the
original targets by 17 per cent on average and that cou-
struction budgets exceeded approved capital budgets by
47 per cent on average.!¥ As for P3 projects, a study by

15 MacDonald, Review of Large Pubiic Procurement.
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the UK. National Audit Office indicated that 29 of the
37 projects surveyed did not experience any increase in
construction budgets after the start of the contract and
that the cost increases in the remaining eight projects
were due mainly to additional work requested by the
public sector owners. 16 In other words, any cost increases
on the work specified in the original contracts were not
passed on from the contractors to the public ssctor
owners, However, both these stadies were criticized in a
repott commissioned by UNISON, a public sector trade
union in the United Kingdom, which pointed to problems
with sampling methodology and measurement bias. 17

A more recent study commissioned by the National
PPP Forum in Australia attempted to address most of
the criticisms in the UNISON report in its analysis of
the cost and time performance of 67 Australian infra-
structure projects. These projects consisted of 25 P3
projects and 42 conventionally procured projects deliv-
ering transportation and social infrastructure. The study
generated the following findings:!8 ,
+ P3 projects demonstrate greater cost certainty, with
average cost increases of 4.3 per cent after contract
award compared with 18 per cent for conventional
projects. Comparative results are directionally similar
for the period from original announcement of a project
through to project commissioning, with a 24-per-
cent cost escalation on average for P3 projects and a
52-per-cent cost escalation for conventional projects.
+ The overall time performance of P3s and traditional
contracts is similar over the whole period from initial
announcement to project commissioning, with P3s
and conventional projects delayed on average by
135 per cent and 17 per cent, respectively.'?

Solution.

16 United Kingdem, Natlonal Audit Office, Consirucifon Perforimance,

17 For example, It has been arguad that “cost and fime overruns are
measurad at a much later stage i the procuremant process” for
P3 projects relative to non-P3 projects, thersby leading to cost
and time performanca results blased In favour of P3 prajects, See
Pollock &t al., The Private Finance Initiative, p. 3.

18 Duttisld, Matfonal PPF Forum.

18 The percentage delay s the amount of time a project averruns its
initially schedulad commissloning date expressed as a ratio of the
amount of tima batween the initlal announcement and the sched-
uled commissioning date, For example, i a project was schadulad
1o Be completed in 10 months at the Initial announcemant dats,
but it was actuafly completed In 11 months, it wouid have axpen
enced a 10-per-cent delay.
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+ In the period preceding financial close, P3 projects
are delayed by about 15 per cent on average, with a
further delay of 2.6 per cent on these projects from
financial close through to commissioning, In contrast,
conventional projects reached contract award 4 per
cent early, but they were delayed by just over 19 per
cent from contract award through to commissioning,

It is impossible to know whether the Australian resulis
ara also valid for infrastructure projects in Canada.

We are not aware of any comparative analyses of P3
and conventional infrastrycture projects in Canada that
are similar to the Australian one. Thus, it is impossible
to lmow whether the Australian results are also valid for
infrastructure projects in Canada, Translating such results
to other jurisdictions is a highly speculative exercise, due
to differences in procurement processes, market condi-
tions, and regulations, to mention just three of the myriad
potential factors that could yield different rasults.

SUMMARY AND OBSERVATIONS

The results of VEM studies of the second wave of
Canadian P3 projects suggest that the public sector (i.e.,
taxpayers) can expect significant savings from having
these major infrastructure projects procured using a P3
approach rather than a conventional approach. These
savings can vary from just a few million dollars to over
$750 million in the case of the Autoroute 30 project south
of the Montréal area. When the savings are expressed as
a proportion of the cost of procurement through conven-
tional contracting methods, they range from 0.8 per cent
through to 61.2 per cent of the PSC. However, these
savings are necessarily prospective in nature and represent
a considered view of the savings at the outset of a project
(i.e., at financial close). Whether the actual savings match
the expected savings by the end of the P3 project depends
on the degree of cost and time certainty of P3 projects,

The Canadian evidence on the cost and time certainty of
P3 projects is limited—only 19 of the 55 second-wave
P3 projects have reached substantial completion—but these
early results point to a strong performance. Seventeen
of the 19 projects have been delivered either early or

The Conference Board of Canada | 23

according to schedule. The other two projects were
delivered no more than two months behind schedule.
The interim results for the P3 projects that remain in
the construction phase provide little reason to expect
significant cost or time overruns, based on the informa-
tion available regarding contract variations and claims
against the public sector, Therefore, the preliminary
cvidence indicates that the second wave of Canadian
P3 projects is providing a high degree of cost and time
certainty for the period from financial close through to
completion of construction.

These results are also consistent with the international
evidence, which indicates that P3 projects have provided
greater cost certainty than conventionally delivered pro-
jects over the entire peried from project announcement
through to cormmissioning. The time performance of
P3s over the same period is not significantly different
Trom that for conventional projects, but the P3s out-
perform for the period from financial close through

to comunissicning,.

The reasons why P3s tend to outperfortn conventional
procurements have much to do with the greater upfront
cffort required with P3s in the period befare the finan-
cial close. This work includes detailed consideration of
performance-based métrics and associated penalties and
bonuses; of the potential risks and how these risks are
allocated between the public and private sector parties
(and in tun between the consortium and its contractor,
designer, and operator); of life-cycle costs; and of the
funding agreements that need to be put in place. However,
P3 procurements can also be subject to procurement
delays or even to aborted procurements, particularly
where the procurement process is not clearly set out

in advance or where the appropriate procurement exper-
tise is not available,?” These problems underline the

20 Parhaps the mast notable recent delays and fallurss in P3 procura-
ments have oceurred in U.S.-based P3 prejects, such as the Port of
Miam{ Tunnel, which finally reached financlal closs on October 15,
2009, arter saveral years in the making, and the Bay Area Rapid
Translt (BART) Oakland Alrport Connestor projsct, where the com-
petitive pracurement process was aborted in 2008 after some of
the private consertla dropped out of the bidding process. Howaver,
these delays arg not unique to the United States. The Australian
benchmarking study discussed abave found that P35 are delayed
by about 15 per cent an average prior to financial close and that
canventianai profects reach contract award 4 per cent aarly.
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importance of an efficient procurement process to ensure
that the benefits of a P3 project delivery are not squan-
dered through an extended procurement process, We
exarnine this issue further in Chapter 3.

Penalties for non-compliance—~nal meeting minimum
service levels—motivate P3 pattners 1o deliver quality
maintenance servica to the facility.

WHOLE LIFE-CYGLE MAINTENANCE
BENEFITS

One of the benefits of a P3 project that incorporates

a service or operating phase is that the P3 partner is
required to provide a specified level of service and to
mafntaining the facility in a satisfactory condition. In
conventional proctirement, maintenance and rehabilitation
budgets have historically been subject to the vagaries of
annual budget allocations and perennial budget constraints,
However, by incorporating the maintenance and rehabili-
tation work within the P3 agreement, the public sector
owner is essentially pre-committing future governments
to providing the resources (through service payments to
the P3 partner) for a specified lavel of matntenance and
rchabilitation work on the facility over the term of the
contract. I the P3 partner does not mesat the minimum
service levels, P3 contracts generally provide for penalties
to be imposed on the P3 partner. At the end of the con-
cession period, the P3 partner is contractually obliged
to “hand back” the facility in satisfactory condition.
Penalties for non-compliance serve as a powerful
motivator to deliver quality maintenance services for
the facility.

Delayed maintenance and rehabilitation have affected
many types of infrastructure, including health facilities,
transportation infrastrecture, and social infrastructare, The
benefit of providing for mmintenance and rehabilitation
services in long-term P3 agreements is sometimes quan-
tified in VIM reports. This was done in the VM reports
carried out for British Columbia’s P35 and in some of the

Be the Solution.

VM repotts for more recent projects in other jurisdictions,
such as the concert hall for the Montréal Symphony
Orchestra. Otherwise, it is mentioned in qualitative
terms, as in the VIM reports for the Autoroute 25 and
Autoroute 30 projects.?! It is well known that roads

and bridges in many parts of Canada have, historically,
suffered from delayed maintenance and rehabilitation
spending, which in tum has reduced the useful life of
certain structures and led to higher capital spending,
(See box “Delayed Bridge Maintenance.”) The poor
condition of the road network in many parts of Canada
(until recently) suggests that the maintenance and upgrade
standards stipulated in P3 agreements, such as those for
the A25 and A30 projects, are at least as high as and
probably significantly higher than the quality standards
delivered over the last decade. The observation of hi gh
P3 service standards relative to prevailing standards

21 Transpoits Québec and Partenariats public-privé Québec, Value for
Mongy Report for the Design, Construction, Financing, Operation
and Maintenance of the Gompletion af Auforoute 25, 0. 20; Valug
for Monsy Repart: The Complation of Autoroute 30, p. 20.
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1 for similar facilities is not unique to road networks.22

| Anecdotal evidence suggests that there is little basis to
the criticism that service standards suffer under a P3
relative to conventional maintenance contracts or even
in-house provision,

T A related benefit of having maintenance standards incor-
porated in a long-term P3 agreement is that the P3 partner
responsible for the maintenance work on a facility operates
at arm’s length from the government department respon-
sible for monitoring the facility, This means that the
department is better able to ideatify lapses in service

- quality and impose penalties on the P3 partner when
service levels fall below the thresholds specified in the
maintenance contracts. When the same department of
governiment is responsible for undertaking the mainten-
ance and upholding the maintenance guidelines, lapses
in service standards can more easily go unnoticed.

By way of example, it is worth noting that in 5 of the
12 P3 projects that have entered the service phase, the
P3 partner has already incurred penalties for instances
of substandard performance.? This occurred with the
Abbotsford Regional Hospital and Cancer Centre (for a
housekeeping and portering issue), with Phase 2 of the
Kicking Horse Canyon Project (once for an unscheduled
traffic stoppage during construction and once for lack of
lane availability), with the Britannia Mine Water Treatment
Plant Project (for failure to meet certain environmental
] criteria—the zinc concentration in the treated water
exceeded permissible levels), and with the Anthony
Henday Drive Southeast Leg Ring Road and the Sea-to-
Sky Highway (for some aspect of the operational phage
of the two projects). These episodes do not suggest per-
sistent or endemic service problems, but they do provide
some confidence that the contractual performance stan-
dards are being enforced. In principle, it is certainly
possible to enforce similar performance standards in
conventional facilities maintenance contracts; however,

22 We have learned about one other instance—an Ontarle P3 hosgltal

from the first wave of P3s—In which the performance standards
- for tha facility maftenance period ware set very high relative to
standards prevalling in hospitals at the time, Tha pubilc and pri-
vate sector partnars are now considering adjusting the standards
to ba closer to levels prevailing elsewhera in the hospital seetar.

] 23 These are the only performance penalties we are aware of among
all the P3 projects in our evidance base.
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it is unclear to what extent this happens in practice when
the public sector outsources facilitics maintenance. In
cases of in-house provision by the public sector, we are
not aware of any documented lapses in service standards.
This does not mean that there are no such lapses in ser-
vice standards with in-house provision.

OTHER FEATURES OF P3 PROGUREMENTS

In this section, we review two other features of P3 pro-
curement methods, notably the economies of scale in
procurement and the benefits of private financing for the
public sector debt. It has been argued that these features
represent benefits of P3s relative to conventional pro-
curements. We explain below why these features should
not be construed as benefits.

It is not essential to undertake a P3 procurement as
defined in this report to capture these economies of scale.

ECONQMIES OF SCALE

Some observers have noted that economies of scale are
one of the benefits of P3 procurements, because con-
tractors are able to organize their work more efficiently,2*
For example, if & contractor is responsible for multiple
bridges or overpasses in a section of highway, such as
the Anthony Henday Drive Southeast Leg Ring Road,
the contractor can have one crew install all the girders,
moving from one structure to the next, with a second
crew following with a different task, and so on.

There are indeed economies of scale from organizing
construction work in large projects as opposed to under-
taking the same work under multiple contracts awarded
to different contractors. However, these economies of
scale can be achieved in a single tumnkey construction
project or in a design-build project. It is not essential to
undertake a P3 procurement as defined in this report in
order to capture these economies of scale,

24 For sxample, see Vining and Boardman, “Public-Private Partnerships,”
pp. 12-13. At least one of the inierviewsss for this report also
mentioned economies of scale as one of the beneflts of P3s, (Sea
Appendix D for the full list of interviewees.)
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P3s DO NOT LEAD TO LOWER PUBLIC DEBT

One of the arguments sometimes advanced to explain
why governments use P3 procurement is that it enables
them to avoid increasing public sector deficits, The first
wave of P3 projects in Canada and in Europe were
often motivated in part by governments seeking off-
balance-sheet treatment for their capital spending (e.g.,
Confederation Bridge). However, this type of accounting
treatment provides no economic or fiscal benefits, and
most governments in Canada have now recognized this.
In fact, all the public sector capital ohligations incurred
under the second wave of P3s examined here are on
balance sheet.

In this situation, governmenis are deferring the cost of
borrawing by effectively borrowing through the P3 partney,
which relies on private finanging charged af higher interest
rates than gavernment-issued bonds.

This leaves the issue of whether governments derive any
fiscal benefits from relying on private financing in P3s
to fund some of their public infrastrzcture spending.2’
We explain héte why there are no such benefits. For
Canadian P3 projects based on availability payments,
governments usually start paying for access to the facility
only once it is open and fit for use.?6 This means that
governments face lower disbursements during the con-
struction phase than they would under a conventional
procurement. In this sitation, governments are deferrng
the cost of borrowing by effectively borrowing through
the P3 partner, which relies on private financing charged
at higher interest rates than government-issued bonds.
When governments do pay the P3 partner for the use
of the infrastructure through service payments over the

25 In one variation of this argumat, former UK. Prime Minister Tony
Blair sald In 2602: “The reason that we ara angaged In this pubdlc-
private investment [for tha London Underground] s so that the
infrastructura work, which Is urgantly needed in the Tube, can ke
done ... there Is no way Government through the general taxpayer
can do It all.” Gited In Glaister, “Transport,” p. 220, Glalster goes
on ta write that “tifs view that PF| and PPP somehow antice the
private sector to provida rasources that the taxpayer wilt not pro-
vide, Is plalnly nonsanse.”

26 Some profects allow for milastone payments to tha consortium
pilor to the camplation of construction.

Be the Solution.

term of the contract, these payments must reflect the
cost of private financing. So it is misleading to suggest
that P3s reduce the public debt by the end of the useful
life of the asset.

Any efficiency gains or net benefits resulting from P3
procurements can contribute to a lower debt burden if they
lead to lower public spending (e.g., through cost savings).
However, the potential reductions in public spending
(and in public debt levels) are modest compared with
the public debt levels required to fund a P3 project,

POTENTIAL DRAWRACKS OF P3 PROJECTS

The benefits of procuring public infrastructure through

P3 methods come at a cost. These drawbacks of under-

taking a P3 procursment approach rather than a conven-

tional procurement consist of three elements:

+ the incremental cost of private financing;

+ any additional costs of risks transferred to the P3
pariner (i.e., the risk premium); and

+ the incremental transaction costs.

If these costs are offset by the value associated with
transferring selected risks to the private pariner, the
overall costs of the project will be lower under a P3
approach than under traditional project delivery.

INGREMENTAL COST OF FRIVATE FINANCING

The project financing used in P3 transactions consists
primarily of privately sourced debt, which usually makes
up over 80 per cent of the overall financing requirements,
and a small equity tranche, Fquity is the most expensive
part, since it requires a return that exceeds the cost of
private debt, This is why it is used sparingly in infrastrue-
ture investments that generate steady revenue streams
for investors. It is widely accepted that equity financing
plays a positive role by placing private investors at risk
and providing a strong commercial motivation for effect-
ive project management. Some have argued that there is
not encugh equity in P3 transactions.Z’ However, more

27 Glaister argusd that “there simply wasn't enough equity at risk to
give Incentlves for Metronet to perform.” Seq Giaister, "Mind tha
Money Gap."
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equity would make private financing even more expen-
sive and thereby reduce the scope for applying P3s to
public infrasttucture projects. Private debt financing can
also be an important driver of efficiencies in a P3 trans-
action if the debt is not government-guarantead 28

The real controversy is about private debt financing and
the incremental cost of this type of private financing
relative to government bond issues of a similar term
(i.e., the “spread™).

For example, the cost of bank debt is usually at least

- 100 basis points higher than equivalent-term Canadian
Treasury bills, although the spread rose as high as 200 to
300 basis points during the financial crisis in 2008. When
. the public sector relies on financing obtained by the P3
partner, it pays for the higher cost of private financing
through service payments to the P3 partner. This has led
some authors to argue for P3s with debi financing from
the public sector.?? We discuss the role of private financing
and private debt financing as drivers of efficiency gains
for P3 projects in the next chapter,

. GOSTS OF RISKS TRANSFERRED TO P3 PARTNERS
One of the central featnres of a P3 procurement process is
that both the public sector and the private sector partners
conduct a detailed identification and assessment of all
risk exposure for each stage of the project, from design
and construction through to operations. The procurement
authority then determines, after consultations with the
three short-listed bidders, which risks are retained by
the public sector, which risks are transferred, and which
ones are shared between the private partner and the public
sector owner and how they are shared 30

28 Ninety per cent of the debt was government-guarantaed in the
Metronet P3, which covered the Infrastructure requiremants for
two-thirds of the London Underground network. See lacobacei,
Steering a Tricky Gourss, for a case study of the thres London
Underground P3s.

29 Palmer, "Contract Issues and Financing In FPP/PFL”

30 The ailocation of risks in a P3 procurement process starts with

the allocation based on the standard languaga In the draft projact
| agreement. This draft agreement Is shared with the three pro-
paonants before they submit thelr final proposals. There are then
collaborative discussions with all thraae hidders, under competitive
pressure, in order to fine tune the risk allocatlon, after whish the
procurerment authorlty Issues tha revisad draft agraement. Final
bids are based on the revised draft agresment.

TCOpyright © 2010 Association of Corporate Counsel
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As an example of how the economics of risk transfer
works in a P3 procurement, we can go back to the Durham
Consolidated Courthouse project discussed earlier in this
chapter. In that design-build-finance~-maintain (DBFM)
project, the total risk exposure retained by the public
sector (i.e., taxpayers) under the conventional procure-
ment approach was estimated at $157 million in 2007
dollars. The partnership agreement transferred 84 per cent
of thal risk exposure in value terms (i.e., $132 million)
to the P3 partner. Based on the price of the winning bid,
the transferred risks cost the public sector $74. million.
This is the gross estimate of the cost to the public sector
of the transferred risks (or sk premium), including the
incremental cost of private financing, any incremental
transaction costs borne by the private consortium, less the
value of any other efficiencies resulting from the AFP
procurement approach. The resulting gain is therefore
$58 million (3132 million less $74 million) or 44 per
cent of the original value of the retained risks.3! This
gain arises because the P3 partner is in a better position
than the public sector to manage the transferred risks.
In this case, the transferred risks consisted of:?2

+ construction price certainty;

+ scheduling risk (e.g., delays);

+ building design, inciuding coordination with the
construction phase;

+ benchmarking and market testing of the cost of
providing soft facilities management services (e.g.,
cleaning and food services) every five years against
prevailing market costs for such services;

+ energy and environmental design obligations; and
facilities maintenance risks.

Given the magnitde of the efficiency gains—44 per cent
of the retained risks—it is clear why the risk transfer
process is at the heart of the P3 procurement process.
Further examples of the positive effects of risk transfer
may be seen in the case studies at the end of this report.

31 Note that the net savings to the public purse (or the VM savings)
are obtained by subtracting the incramental transaction costs
incurred by tha public sector as a result of the P3 procurement
method (i.e., $58 milllon ess $9 millian of incremental trans-
actlen ¢osts borne by the public sector gives the VM savings
of $49 millien).

32 infrastructure Ontaria, Value for Monay Assessment; Durham
Consalidated Courthousa.
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TRANSACTION G0STS
Another controversial area of P3s is the higher transaction
costs-—relative to conventionally delivered projects—
incurred by both the public sector and the private sector
bidders to execute the transaction and to manage the
project and monitor cutcomes through to the end of the
contract term. In principle, higher transaction costs in P3s
resuit from the same factors that drive the efficiency gains:
+ greater due diligence in risk assessment and alloca-
tion effort, which is reflected in the provisions of .
the partnership agreement; and
+ the private financing that needs to be put in place,
including the additional due diligence undertaken by
the equity investors and lenders, each of which has its
own set of legal, commercial, and technical advisors
for the project.

In pringiple, highet transaction costs In P3s result from
ihe same factors that drive the efficiency nains,

Even public sector client departments tend to exercise
more due diligence in P3 projects, perhaps because they
are making long-term commitments that are difficult to
change. However, critics argue that these transaction
costs are too high and tend to erode the benefits of P3
procurement methods,33

Transaction cost data on P3 projects are seldom available,
particularly data on costs incured by the bidders. However,
a study by Dudkin and Valila based on 55 UK, P3 pro-
Jects from six different sectors (hospitals, schools, roads,
prisons, government buildings, and information technol-
ogy) found that the public sector’s bidding and contract
negotiation costs were on average 3.5 per cent of the
capital value of projects. The winning bidders’ costs
averaged 3.8 per cent of the capital value of the projects
while the failed bidders’ costs averaged about 5 per
cent.3* These costs were limited to the procurement

33 For exampla, Vining and Boardman argue that “the ten case stud-
Igs [reviewed In thelr article] Indicate that the potential hanefits of
P3s are often outweighed by high contracting costs." See Vining
and Boardman, "Pubilic-Private Parinerships,” p. 9.

34 Dudkin and Valila, "Transaction Costs.” Nota that tha 5 par cent
represents the costs not of one but all the falied bidders on an
averaga projact.
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period and did not capture the expected costs of project
management and monitoring during the contract term.
Nor was there any attempt to compare these figures
with transaction costs for conventional procurements.

It is worth noting that the transaction costs for winning
and losing bidders are not necessarily additive, as implied
in Dudkin and Valila. This is because a steady-state
scenario suggests that the winning bidders would factor
in more than the transaction costs of their current bid:
They would also include the transaction costs arising
from the likely number of losing bids required to secure
the winning bid, subject to the competitive pressures of
each bid contest.

By comparison, the second wave of Canadian P3s appears
to have a similar level of transaction costs, at least for the
AFP projects undertaken in Ontario. However, Canadian
data also indicate that the incremental portion of trans-
action costs, attributable to undertaking P3 transactions
rather than conventional procurerments, is relatively modest.
Tt is also important to note that transaction costs under
P3 procurements are not simply higher than those under
conventional procurements: These costs, notably those
related to due diligence, tend to be incurred much earlier
than in a conventional procurement process characterized
by a succession of procurement exercises.

According to the VIM studies issued by Infrastructure
Ontario, the public sector ransaction costs for 28 AFP
projects (see Table 3) for which data are available vary
from 1.5 per cent of the AFP budget in the case of the
Niagara Health System project to 6.7 per cent of the AFP
budget in the case of the Sudbury Regional Hospital
{nnweighted averages). On average, these transaction
costs are 3.5 per cent of the AFP budget (unweighted
average} and, unlike costs in the UK. study, include
the advisory fees and project management costs for the
entire contract term.® The Infrastructure Ontario VEM
studies also provide an estimate of what the public sector
Iransaction costs would have been for the same AFP
prajects if these had been procured conventionally. The
incremental transaction costs attributable to the AFP

35 1f seven of the projects that have an operating period are excludad,
the transaction costs are 3.8 per cant of tha AFP budget. The rati
of incremental transactlon costs to the AFP budget rises slightly to
1.9 per cent when the sama seven projects are excluded,
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Table 3
Transaction Costs Reported on Infrastructure Ontario AFP Projects
] Public sector Incremental Incremental
AFP publis Public sector transaction cests as transaction transaction costs as
seclor budget  transaction costs  share of AFP hudget ¢osts share of AFP hudget
) {$ millions) ($ millions) {per cent) {$ millions) {per cent)

Hopltal regional de Sudbury
Regional Hospltal 1583.3 ) 2.5

"Rouge Valley Health System—
A;ax and Plckanng Haspital 30 _ 3.9 _ 1.8

Ottawa Hospital Cancer Centre—
Vnuaansway Carleton Hosplta!

London Health Smences Gantré
(5t Jnseph ] Health Carg) ~ 5a9

2.0 0.7 1.2

- Saurce: Inirastructure Ontarlo, Value for Money reports.
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approach, which are calculated as the difference between
the transaction costs incurred under the AFP approach
and the (lower) transaction costs that would have been
incurred under a conventional project delivery, are 1.8 per
cent of the AFP budget (unweighted average). In other
waords, the incremental transaction costs attributable to
the AFP procurement approach are relatively modest, at
least when compared with the typical cost overruns in
conventionally procured projects. Moreover, these incre-

mental transaction costs have been declining over time

because Infrastructure Ontario relies on standardized
documentation and other savings from multiple trans-
actions in similar asset classes.36

The incremental transaction costs for the Britlsh Columbia
P3s in our evidence base appear to be of a similar order
of magnitude. In the two projects for which the incre-
mental transaction data were published-—the Abbotsford
Hospital project and the Kicking Horse Canyon Phase 2—
the incremental transaction costs were 1.9 per cent and
3.5 per cent of the respective public sector P3 budgets. ¥’

The transaction costs associated with the second wave
of Canadian P35 appear quite reasonable relative to the
U.K. levels, particularly since the United Kingdom has
historically imposed a high degree of document standard-
ization across its private finance initiative (PFI) project
agreements (which would help keep down costs).3® How-
ever, the United Kingdom does not have a specialized
central agency to manage PFI procurements, (Partnerships
UK does not manage PFI procurements.) Every line
department has its own PFI unit and manages its own
procurements.

36 By grouping the AFF projects based an the year In which they
reachied financial close, we find that the 16 projects that reached
financial closg in 2007 had incremental iransaction costs that
amounted to 2 par cent of tha AFP budget. The averaya Incremantal
transaction costs dropped to 1.7 par cent fer tha seven projects that
raached financial close ln 2008, and to 1.5 per zent for the four
projects that closed In 2009. (VM results are nat yet avaliable for
the Windsor Reglonal Hospltal and the Toronto South Detention
Centre projects, which also closed In 2009.) All avarages ara
unweighted.

37 The VM reports Issued by Partnerships BGC usually include trans-
action cost data for the P3 project undar review. However, they do
not usually include an estimate of the transaction costs under the
public sector comparator. The latter ara requirad in order to identify
the incremental transaction costs for each project.

38 See HM Treasury, Standardisation of PFl Contracis.

Be the Solution.

In contrast, the second wave of Canadian P3s has bene-
fited from the establishment of specialized provincial
P3 agencies, including those within central agencies of
provincial governments. This may have resulted in some
standardization of P3 agreements, particularly within
each province and within asset classes with many trans-
actions, such as hospitals. More importantly, each of these
agencies has introdnced a standardized procurement
process that is replicated for each transaction. Althongh
any comparison with other jurisdictions such as the
United Kingdom remains highly speculative, it is quite
likely that the procurement processes for the second wave
of Canadian P3 transactions have reduced transaction
costs relative to those incurred by comparable first-wave
Canadian P3s, Most of the firsi-wave procurements were
managed as one-off processes, in some cases by local
authorities for which the P3 deal represented the first
and last procurement of its type.

OTHER COSTS OF P3 PROJECTS

There may also be additional costs associated with P3
projects that occur after project close because of unantici-
pated changes in public policy or public aspirations, as
reflected in the electoral cycle, and that result in major
changes to the requirements stipulated in the P3 agree-
nents. These costs, which tend to arise in long-term P3
contracts rather than in the build-finance projects, can
lead to contract renegotiations or even contract terrnina-
tions.3 The key point is that accommodating such major
changes in long-term contracts can be more costly than
doing so in a succession of shorter-term contracts,*0

"33 For example, if a newly slected government decldes ta alimlnaie

tolls on a new P3 highway where the P3 partner collects and
shares In the toll revenues, this would require renegotiating or
aven terminating the P3 agreement.

40 As one exampls of the costs resulting frem unfaresesn pollcy
changes, or the loss of policy flaxibllity, Murphy {*The Casa for
Public-Private Partnerships,” pp. 11214} recounts the story of
the P3 to bulld and operate terminals 1 and 2 of Lester 8. Pearson
International Alrpart between the T1T2 Limited Partnership and
the federal government in the early 1990s. A newly alested govern-
mant cancelled the contract and eventually settled on a paymant
of $60 million to the censertium in 1997. This {irst-wave ©3, a
deslgn-bulld-finance-operate-maintain projact, was cancelled descite
the lack of a voluntary terminaiion clausa. Second-wave P3s usually
to include such clauses and ara almost cartalnly In a better positicn
to contain the costs of major unforaseen policy changes.
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Modest changes in contractual requirements can usually
be agcommodated in both conventional and P3 contract
settings in ways that maintain the cost discipline found
in a competitive bidding process. For example, conven-
tional contracts allow for change orders based on pre-set
unit prices already incorporated in the contract. And in
the P3 context, the faciliies management components
of the contract usually allow for market testing against
prevailing rates for the same services, with the P3 partner
taking the risk (or benefit) of any adjustment, P3 con-
tracts also allow for any modifications to the facility under
contract to be undertaken by third-party contractors (i.e.,
not by the P3 consortium),

Major changes in requirements, such as those arising from _

changes in the political cycle, are much more difficult

to accommodate at a low cost in long-term P3 contracts.

This is particularly the case in projects that exhibit a high
degree of asset specificity, complexity, or uncertainty
about the requirements. Vining and Boardman explain
these costs as a form of unanticipated transaction costs:
Transaction cost theory suggests that contracting
costs are likely to be raised when projects
exhibit high asset specificity, high complexity/
uncertainty and low competitiveness. Public-
sector infrastructure—such as roads, hospitals
and schools—ausually involves considerable assst
specificity. Most design work for a particular
project is not usable for any other project and is,

The Conference Board of Canada | 31

therefore, sunk (although knowledge and exper-
tise that can be used elsewhere is not sunk). The
value of infrastructure in other uses is very low
and often negative,*!

Major changes in requirements are much more. difficult
to accommodate at a low cost in long-term P3 gontracts.

These unanticipated transaction costs can be contained
through contractual provisions that allow for voluntary
termination, which are standard in P3 agreements. They
can also be contained by designing P3 transactions in
such a way as to exclude any part of the asset that is
subject to relatively high uncertainty regarding future
requirements.*> Nevertheless, these unanticipated trans-
action costs can be significant relative to those in conven-
tional contract settings. The second wave of Canadian
P35 has not yet experienced any major changes in reguire-
tments leading to renegotiations or terminations. However,
it is still early to judge how the second wave of Canadian
P3s is likely to handle major unforeseen changes in
requirements.

41 Vining and Beardman, "Public—Private Partnerships,” pp. 1819,

42 For exampla, road tolls are usually subject to mora uncartainty
ragarding future requirements, including political and technologlcal
raquirements, than the road or bridge structure itself.
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The Efficiency Drivers
of P3 Procurements

A} his chapter reviews the four key sources of effi-
ciency gains that can arise in P3 procurements,
depending on whether the transactions are
designed to incorporate the relevant provisions.

jCopyright © 2010 Association of Corporate Counsel

PERFORMANCE-BASED CONTRACTS

Performance-based contracts specify deliverables in
terms of the ontputs (e.g., lane availability, availability
of operating rooms) desired by end users rather than
prescribing specific inputs or materials to be used in
delivering the outputs, These types of contracts can
encourage innovation where the tasks involved are suf-
ficiently complex that contractors have discreticn over
how they deliver the outcomes. Performance-based con-
tracts are feasible where the cutputs are easily measur-
able using accepied metrics, Ta such cases, P3 contracts
specify inspection requirements, and the service providers
can be subject to penalties (i.e., deductions from their
monthly service payments) or bonuses depending on
the outcomes.

In practice, some participants in P3 markets believe that
greater emphasts should be placed on moving away from
prescriptive contracts toward those that specify deliver-
ables in terms of desired outputs—a comment that applies
to P3s and conventional contiract seftings. However, there
are also projects where it is not possible to define per-
formance requirements in ways that are easily verifiable
{e.g., renovations or extensions to existing facilities,
where it is not possible to distinguish the new work
from any pre-existing or latent defects). In such cases,
these projects are not appropriate for delivery as a P3,
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Performance-based contract pravisions are not unique
to P3s and are already used in some conventional infra-
structure procurernent conteacts. However, because these
provisions can be more time-consuming to develop and
calibrate for specific purposes, they may not be as comman
for certain types of conventional contracts (e.g., those for
operation and maintenance services). More importantly,
performance provisions tend to be more stringent in P3
contracts with a maintenance or service phase compared
with those in conventional contracts, because they
provide the equivalent of a long-term warranty on the
infrastricture. Conventional infrastructure construction

- contracts usually provide a warranty of one year only,

Partarmance provisions tend to he more stringent in P3
contracls with a maintenance or service phase compared
with those in conventional contracts, as they provide a
“long-term warranty” on the infrastructure.

OPTIMAL RISK ALLOCATION

Most of the efficiency gains in a P3 procurement rest on
a successful and cost-effective allocation of dsks between
the public and private partners. These gains (or benefits)
atise from transferring selected project tisks to the pri-
vale partner, provided that the risks in question can be
managed at a lower cost by the private partner, and part
of this cost saving is transferred to the public sector
owner in a competitive bid environment. Risks that may
be worth transferring are those where the private partner
has some control over how to achieve the desired out-
comes, which puts it in a better position to manage the
oufcomes than the public sector partner. However, not
all rigks are worth transferring, For example, the tisk of
soil contamination that is undocumented and unknown
prior to the start of the P3 project is sometimes retained
by the public sector, because the private partaer has no
control over the outcome, Cfiven that the private partner’s
discount rate is typically higher than that of the public
sector, the cost to the private pariner of dealing with such
uncertain outcomes is higher than for the public sector
partner and this would be reflected in the price of the bid.

4
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The risks where value can be gained from transferring
them (o & private partner (in a competitive bidding pro-
cess) include:

+ financing risks;

+ construction cost escalation risks;

+ scheduling risks (e.g., delays);

+ dcsign coordination risks (i.e., the facility is not
built according to the design—a risk that usually
rests with the public sector in conventional procure-
ments where the design is procured separately);

+ commissioning and facility readiness risks; and

+ operation, maintenance, and selected geotechnical
and environmental risks.

A third category of risks consists of those that are best
shared between the two parties to the extent that they
both have significant influence over the outcomes. One
such example is traffic risk. If a project includes a bridge
or a roadway segment that is part of a larger network
(as in the Autoroute 25 or Autoroute 30 projects), a
private operator will certainly have some influence over
traffic levels within a certain range, by virtne of the
quality of maintenance work and lane availability. But
traffic on the facility is also driven by the management
of the overall road network and by economic activity
levels in the region, both of which are outside the control
of the private operator, This is the basis for sharing such
traffic risk, but it can be a difficult balance to strike:
"The private operator needs to have the right operation

~ and maintenance incentives without the public sector

giving away too much of the benefit from higher traffic
levels that would have occurred regardless of the private
operator's behaviour, '

In praclice, there tend to be subjective elements in
assessing the value of risks. However, several Canadian
P3 procurement agencies have developed formal, quan-
titative risk assessment processes, which draw on past
infrastructure procurement experience and on commercial
cost evaluators to prepare risk templates for assessing
which risks to transfer to the private partner. The very
presence of a tigorous risk assessment process can also
help both the public and private partners avoid certain
risks altogether.

. _ Find this raport and other Confarence Board research at www. e-library.ca
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Private contractors always evaluate the relevant commer-
cial, technical, and even political risks when bidding on
a project, regardless of whether the project is a conven-
tional one or & P3, What is unique to'a P3 procurement
process is the effort that the public sector owner (or
procurement authority) devotes to identifying the wide
range of possible risks and to assessing the value of
such risks retained by the public sector under a conven-
tional contract and under one or more potential P3-type
contracts—such as a build-finance (BF) or a DBFM
arrangement, !

Private contraclors always evaluate the relevant commet-
clal, technical, and even political risks when bidding on
a project, regardless of the pracurement fype.

Infrastructure Ontario has had construction cost valuation
experts develop a detailed set of risk templates identifying
up to 80 categories of material risks for large infrastruc-
ture projects. These ternplates have been developed for
different stages of the project life cycle, from the policy
and planning stage through to design, procurement, con-
struction, operation, and maintenance.? The risk templates
include an assessment of the value of each of the specific
risks retained by the public sector under a conventional
contract and under 2 BF (or DBFM) approach.? For
exatnple, the cost consultant estimated that, in an aver-
age infrastructure project, the value of the risk exposure
retained by the public sector under a Canadian Constraction
Documents Committee (CCDC) 2 construction contract
amounts to 43.6 per cent of the base construction casts.
The consultant further estimated that the value of these
risks 15 reduced to 16.7 per cent on average under a BF
contract, When the scope of the project includes the design,

1 The value of a specific risk can be exprassed as tha relevant cost
hase (e.9., a $100-millicn construetion capltal cost at time of
planning) multiplied by the probabillty that the particular rlsk in
question will aceur {e.g., 10-per-cent probabitity of a cost escala-
tion event), multiplied In fusn by the Impact of that event (a.g, 4

20-per-cant cost Incraase), which in this tase would value the risk
at 2 million or 2 per cent of the cost base.

2 For example, see Altus Helyar Cost Consulting, “Infrastructure
Ontario Bufld Rlsk Firance Risk Analysls and Risk Matrix.”

3 Infrastructure Dntario has also developed risk templates for
spalflc sectors, such as transportation,
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build, and maintenance work, 76.5 per cent of the con-
struction cost base is retained as risk by the public sector
in a conventional approach, as opposed to 16.2 per cent
of the construction cost base in a DBFM project,

The full case for efficiency gains from transferring {or
sharing) a risk is made only after factoring in the costs
of transferring the risks (i.e., the risk pranﬂum) and any
other associated costs, such as the incremental costs of
private financing. However, the risk templates above
provide a good starting point for determining which
risks should be transferred to the private partner in each
project. The P3 agencies or public sector procurement
authorities also meet with each of the short-listed {or
pre-qualified) bidders for a project to discuss what changes,
if any, should be made to the draft project agreement
between the public sector owner and the eventual P3
partner. The draft agreement is finalized by the procure-
ment authority in advance of the final bids, based on the
comments received from the short-listed bidders, and
these bidders then submit their proposals based on the
draft project agreement. This approach ensures that the
project agreement is not subject to any negotiations
between the procurement authority and the winning
bidde, thereby minimizing a potentially important
source of transaction costs,

INTEGRATING DESIGN, CONSTRUCTION,
AND FACILITIES MAINTENANCE

A whole-life approach to the procurement of public
infrastructure assels generates three potential efficiency
gains. Each of these is discussed below,

The main argument for integrating the three phases of a
project is that it creates incentives for the consortium to -
minirnize the total capital and facilities maintenance costs
over the economic useful life of the asset, This is a chai-

lenging task that requires bringing together differsnt

disciplines (notably architects, builders, facilities managers,
and commercial experts) to decide which changes are
likely to improve financial performance and which are
not. In a conventional procurement process, the public
sector owner manages the synergies between the require-
ments of each stage of the project with a view to mini--
mizing the whole life-cycle costs. However, it is far from

Find this report and other Conterance Board research at www. e-Hbrary.ca
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clear that public sector managess are well equipped to
deal with such a task, and in many cases it is not even
part of the procurement strategy. But most importantly,
public sector managers are not incented to take the risks
that can lead to innovations. In other words, public sector
managers are not incented to trade off higher costs in the
design and/or construction stages for lower costs during
the construction and operating period.

A procurement approach that introduces incentives
to innavate could fead to significant efficiencies.

Operations, facilities maintenance, and rehabilitation ‘
spending over the lifetime of an asset can be as large as
the original capital cost of the asset. Hence, a procure-
ment approach that introduces incentives for the consor-
tium to innovate could lead to significant efficiencies.
If the consortium is already aware of sorme of these effi-
ciencies, it is very likely to share them with the public
sector partner throngh a lower bid price to increase its
chances of winning the bid. After the start of the project,
the consortium is strongly incented to identify and imple-
ment any potential innovations, to the extent that these
reduce whole life-cycle costs, and the efficiency gains
can be captured in the firm’s bottom line. This is why it
is important for the term of the P3 contract to include a
substantial part of the economic useful life of the asset.
Without this, the consortinm cannct capture the benefits
of innovation,

In practice, long-term P3 contracts tend to benchmark and
market test facilities management services every five
years, with the consortium taking the risk of any down-
ward adjustment in service payments that is not fully
offset by a reduction in the cost of providing the service.
This means that ag facilities management innovations
become more widely adopted in the marketplace, a con-
sortium that was an carly adopter of an innovation even-
tually loses some of the benefits from early adoption.

4 The consortium could also enjoy the beneflt of an upward adjust-
ment in service payments that Is not fully ofiset by an increase in
the cost of providing the service.
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And if a consortium has not already adopted the innov-
ation, it is forced to do so as the benefits of the innova-
tions become fully reflected in the going market rates
for facilities management services.

A second benefit that comes with integrating construction
and maintenance phases is that the public sector owner
obtains the equivalent of a long-term warranty on the
performance of the new asset, in contrast to the one- or
two-year warranty typical under a conventional constrme-
tion contract. This benefit is relevant to all build-finance-
maintain (BFM) and DBFM projects such as the Anthony
Henday Drive Southeast Leg Ring Road in Edmonton,
the Durham Consolidated Courthouse just east of Toronto,
or the Autoroute 25 project in the Montréal area. Tt
depends, of course, on having the approprate output-
based performance measures in the partnership agresments.

The third benefit of whole life-cycle procurement is that
future governments with responsibility for maintaining
the new asset are essentially pre-commiited to providing
an appropriate level of maintenance and upgrade work,
as discussed in Chapter 2. This ensures not only that the
service levels stipulated in the partnership agreement are
met by the P3 partner, but also that the asset is in good
working order when it is returned to the public sector at
the end of the term.

As a final observation, one could ask whether the benefits
of a whole-life approach to procurement can be achieved
through a conventional form of contracting, This is tan-
tamount to asking about the role of private financing in
P3s, since that is the main element—in addition to a
design-build-maintain contract—required to form a P3
as defined in this report, We address this issue below.

PRIVATE FINANGING

A significant portion of the capital spending on a P3
infrastractore project is privately financed and at risk,
since service payments begin only after construction. (The
publicly financed portion of P3 infrastructure projects
takes the form of government contributions paid to the

Find this report and other Conference Board research at www.e-library.sa

jCopyright © 2010 Association of Corporate Counsel

Be the Solution.



TCC'S 2010 Annual Meeting

] 36 | Dispelling the Myths—January 2010
] private partner at key milestones in the delivery of the
project.) Based on our observations of both conventional

and P3 procurements, private financing in P3 projects
brings:

—

+ discipline to the procurement process, forcing both
parties to stipulate the project requirements and con-
sider the full cost and risk allocation implications
before the start of the project;

+ additional commercial and technical due diligence
before financial close, followed by monitoring of
progress during the construction and operating term
of the project agreement; and

+ private sector stewardship of the project during the
delivery stage, including strong incentives to build
the facility as efficiently as possible within the
specified delivery time frames while meeting the
contractaal requirements.

A DISCIPLINED PROCUREMENT PROGESS

With private financing at stake and most cost-escalation
risks borne by the P3 partner, all bidders have an obvious
intérest in considering upfront afl the costs and risks
associated with delivering on each stage of the project.
However, this also has the beneficial effect of forcing the
public sector owner to do the same—that is, to consider
upfront all its requirements for the facility and the asso-
ciated services. This is because the public sector owner is
committing to a long-term contract in which major changes
in project requirements can be costly to implement,

In contrast, in conventional procurements it is not uncom-
mon for difficult parts of a project to be postponed for
futare consideration or for a project to kick off even
before the full requirements have been specified. Nor-
is it uncomnon for private firms to undettake projects
where budgets have been underestimated by the public
sector, as was the ¢ase with the extension of the Montréal
metro to the City of Laval (reviewed as one of our case

§ Modest changes In contractual requizemsents can usually be
accommodated in P3 contracts through the process for contract
variations, as noted In Chapter 2. In fact, thera Is often a mora

| stringent process for undertaking contract variatians In P3s than
in a conventional contract (e.g., not all changes raquire contract
variations). As a rasull, some participants argue that thara tend to
be fewer contract variations in & P3 projact than In a conventiona
project. Howavar, It has not baen possible to verify this argument
using the evidence base collacted for this repoit.
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studies in Chapter 5). It is very unlikely that a private
sector consortium would bid on, let alone commit to, a
P3 project to deliver a facility at a grossly underestimated
budgetS if the consortium also bore the risk for the majority
of project financing, In other words, it is the presence
of substantial private financing, and the risk that entails,
that forces both patties in a P3 procurement to take full
account upfront of all the requirements and risks entailed
by the project. By “upfront” we mean befote going out
to the market with a request for expressions of interest
(RFEOI) or a request for qualifications (RFQ) and cer-
tainly no later than the proposal subrmission stage,

The establishment in the last five years of the P3 agencies
{or equivalent units in a central government agency) that
specialize in the procurement of infrastructare has also
contributed to a disciplined procurement process. These
agencies advise the public sector owner {e.£., the hospital
autherity or provincial iministry) as it prepares for a poten-
tial P3 procurement, and in some cases they are also
responsible for managing the procurement process and
construction. The agencies have also sought to ensure 7
clear, predictable procurement process beginning with
the RFQ/RFEOI through to proposal stage (including
workshops with short-listed bidders to discuss various
aspects of the draft partnership agreements) and on to
preferred bidder selection and financial close. This kind
of disciplined procurement process is necessary to attract
international bidders and to ensure that the P3 market
remains competitive.”

6 Orthe equivalent, such as an incomplate functional specification
far a facHity.

7 Thaere is reason to believe that Ganadlan jurisdictions active In
P3s have had a better track record than thelr U.S, counterparts in
achleving consisient and predictable procurament processes, This
Is hecause there have been a number of failed or extended procure-
ments In the U.S., Including the BART Oakland Airport Connacior,
Texas State Highway 121 (taken from Gintra and given to NTTA),
Pennsylvania Turnpike Lease, Oregons Bridge Program, Jacksonvilla
QOuter Beltway, and Pert of Miami Tunnel {which closed in October
2008 aftar a first falled attempt), According to Bob French of Flatiren
Gonstructors Ganada, the U.S, P3 market |s characterized by “owners
doing one-off projacts (L.e. not a lang-term P3 Interest), a lack of
knowledge and expertise, and procurement processes that are not
well deflned at the outset.” See French, “Public-Private Partnerships.”
In comirast, the few faflad procurements In Canada in recent years
(€.g., the Unian Station revitallzation project in 2008} wera projscts
whera thers was no specialized infrastructure procursment agency
to advisg the publlc sector clients,

o Find this rapoit and other Conterence Board research at www.e-library.ca '
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Therefore, the question arises as to whether these P3
agencies could achieve the same discipline in the pro-
curement process without the private financing. It is
difficult to answer this question with certainty, but there
is reason to believe that private financing—even before
it is committed to a project—raises the stakes for all
parties in a ransaction. Potential bidders have more
reason (o concentrate their bid resources in jurisdictions
that have a reputation for deliveting on project procure-
ments, in part because P3 procurements are more costly
than conventional ones. Public sector owners are com-
pelled to consider the full project requirements and
costing upfront, because the projects are unlikely to
reach the starting point otherwise. In this context, P3
agencies have stronger incentives to ensure a clear and
predictable procurement process, but they also have
greater leverage with the public sector infrastructure
owners during the procurement process.

Paotential bidders have maore reason to concentrate their
hid resources in jurisdictions thal have a reputation for
delivering on projest procuremenls, as P3 procurements
are more costly than conventional ones,

PROJEGT DUE DILIGENGE

Private financing also brings greater commercial and
technical due diligence to an infrastructare project during
the procurement phase, This due diligence is carried out
by the equily partners in the project consortium and
also by the lenders, who sometimes provide over 80 per
cent of the project financing requirements. Lenders
receive a fixed rate of interest on their money, but they
tend to have much more funcling at stake than equity
providers. Tn turn, this tends to result in more stringent
due diligence standards on the part of Tenders than on
the part of equity investors.® Bach lender usually has
its own set of commercial, technical, and legal due
diligence advisors on each project.

8  Lenders' claims to Interest and capital repayments have priority
over the claims of the equity providers (f.e., the private partnar).
The latter assume highar risks than landers and therefora expect
higher returns.

Fing this report and other Conference Board research at www.e~lihrary.na '
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Lenders continue to monitor the progress of the project
after financial close. Moreover, significant changes to
the project after financial close usually require approval
fromm the lenders. This is one of the factors that make it
more costly to introduce major contract variations after
the start of the project.

PRIVATE SECTOR PROJEGT STEWARDSHIP

An often-neglected characteristic of P3 projects is the
fact that the private sector partner is the project steward
with overall responsibility for organizing the work and
delivering on the praject requirements. This project
stewardship feature arises from the structure of the P3
agreement and the presence of private project financing,
It is not about private sector versns public sector provi-
sion, since the same private sector firms are usually
involved in carrying out the work, whether the project
is a conventional one or a P3.

In a conventional procurement, the public sector owner
has project architects and engineers on site to inspect and
approve the work and to initiate payment for acceptable
work corapleted. In a P3, it is the responsibility of an
independent certifier io check that the work is delivered
according to the contract specifications. This means that
the public sector authority-no longer has day-to-day respon-
sibility for supervising project delivery, even though it
retains overall responsibility and control over the delivery
of the project. It is the responsibility of the private sector
consortivm and its contractors to organize and coordinate
their work so as to deliver the project on schedule and
in accordance with agreed-upon specifications. The tole
of private financing is to give the consortivm powerful
incentives to deliver an asset with long-term sustainability,
to expedite the work, and ever to complete construction
early, in which case the service payments (and any mile-
stone payments) can start ahead of schedule.

WHY NOT PENALTIES INSTEAD OF PRIVATE
FINANGING?

In theory, it might be possible to conceive a contract with
performance penalties and bonuses that provide equiva-

lent incentives to those of private financing. In practice, -

there are several problems with this. For example, the
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financial impact of a delivery delay measured in addi-
tional interest costs on a loan to a P3 consortinm is
several orders of magnitude higher than the kinds of
penalties for delays found in conventional contracts. For
example, a $50,000 interest charge for an extra day of
carrying a $250-million loan is not unusual, Although it
is possible to introduce penaliies of an equivalent order
of magnitude, it may be much more difficult to enforce
these penalties in practice—that is, without litigation

regarding the sources and responsibilities for the delays.

This suggests that it may not be possible to devise con-
tracts for large fnfrastructure projects in which the private
partners have the same powerful incentives as they do
in P3 contracts. However, observers should monitor the
results of large-scale design-build projects that are being
procured without private financing—such as the Port
Mann/Highway 1 project in British Columbia. These
types of projects may prove to be interesting natural
experiments in “DBFMs without the E” since both are
being undertaken in jurisdictions with extensive P3
procuremeiit experience.

P3s WITHOUT PRIVATE DEBT FINANCING?

Many observers recognize the positive incentives that
arise from relying on private financing in the form of
equity, This has led some to ask whether P3s can be
executed without private debt financing, thereby pre-
sumably maintaining the same performance incentives
but without the incremental cost of private debt financing
relative to public debt financing, Tn practice, this would
mean having public financing replace some or all of the
private debt, since it would be much more expensive to
have equity replace the private debt in its entirety.

n a limited way, this type of financing—known as the
“wide equity” model®—has already started to happen.
It began with the first signs of the credit crisis in 2007,
when bond markets seized up, and continned with the
full-blown credit crists in 2008, when the cost of credit
soared and credit availability collapsed. As a result,
governmenis have in some cases made greater upfront

9 Under this typa of financing modal, private equity providas a
higher share of the total private financing required for the project,
usually with the pubilc sactor ewner making greater contributions
during tha sarly stages of the project.

Be the Solution.

contributions to the praject financing—usually thrcugh
payments at key delivery milestones—to reduce the pri-
vate financing requirements to more manageable levels
and thereby facilitate the financial close.!?

These kinds of responses to the credit crisis have never-
theless retained a significant role for private debt financing,
without which it would not be possible to have the kinds
of penalty clanses for delays and non-performance issues
that have characterized the second wave of P3s. Moreover,
the prospect of totally replacing private debt with public
debt financing, coupled with the continued participation
of private equity, raiges significant issues, In this case,
the public sector would act both as an owner and as a
debt provider on a project. In addition to the potentia
conflict between the two roles,*! this kind of financial
structure could also make it more difficult to attract
equity providers, who may have concerns about poten-
tial opportunistic behaviour on the part of the public
secfor partner.,

IMPLICATIONS OF THE GREDIT CRISIS

The paradox of the credit crisis is that debt financing
for P3s became more difficult to secure at just the time
governmenis were promoting infrastructure spending as
an important tool for short-term stinmitus. As we saw in
Chapter 2, the sccond wave of P3 projects in Canada has
a strong record to date in terms of cost certainty and time
performance, Although these large infrastructure projects
can take years to prepare for procurement, the infrastruc-
ture stirulus imperative suggests that the projects already
in the pipeline should not be delayed. If anything, these
projects should be accelerated, provided the quality of
the project is not cornpromised and the spending is
expected to occur during the current dovmnturn,

10 In several Canadian jurlsdictions, P3 projects includad significant
public sector funding contributions from hath provingial and fed-
aral governments well befara the first signs of the credlt criss in
2007. In sume cases, public sactor contributlons maka up a large
share of the total P3 project funding (e.q., regional health district
funding in British Columbia makes up 40 per cent of the total
funding for hospital projacts).

11 This alone would suggest that a pubilic lender may behave quite
ditferantly from a private lender, because it would not have the
same Incertives to perform due diligence and monitor the delivery
of the profect. Additional contract provisions outlining the rights of
aach party could minimize this conflict. :
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There is little doubt that the increased cost and reduced
availability of credit slowed the process of closing certain
P3 deals from mid-2007 through to early 2009, Bond
markets were closed from mid-2007 to mid-2009, and
the number of bank lenders available to Canadian P3s
dropped to a fraction of those available before the credit
crisis. However, P3 projects have continued to reach
financial close during the credit crisis in all four juris-
dictions examined here.!2

Credit market conditions have improved substantially
over recent months, and bond markets have reopened
for P3s and other types of corporate financing. However,
there remain substantially fewer bank lenders to P3 pro-
jects compared with the number active in the Canadian
market before August 2007.

Governments and P3 agencies have responded in several
ways (o move the P3 transactions already in the pipe-
line through to financial close and to ensure that other
planned P3 projects can continue to benefit from this
type of procurement tool. These initiatives included:

+ reducing the level of private debt financing required
in individual projects to more manageable levels,
while ensuring that incentives and penalties remain to
guaraniee performance over the term of the project.
As indicated carlier, this is being done through
increased reliance on contributions by govermments
at key milestone dates at or before completion of
construction;

+ shortening the period between the selection of the
preferred bidder and financial close, in order to reduce
the period during which credit spreads need to be
locked in (j.e., guaranteed) before financial close; and

+ attracting new types of lenders to P3 markets, such
as Canadian pension funds.!3

12 For exampis, Infrastructure Ontarl brought sevan AFP projects worth

appraximately $2 billion to financial close between October 2008
and Novemher 2008,

13 Penslon funds have occasionally participated as equity providers
to P3 projects (e.g., by buying inta P3 projects after constructien
has haen completed), but they hava not genarally provided dest
financlng at project Incaption.
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Other potential solutions have been considered and even
implemented in a few P3 projects, but many of these
either compromise the incentive properties of P3s or
create other problems and costs. For example, some
analysts have suggested relying on semi-permanent debt
financing based on five- to seven-year terms (instead of
20- to 30-year terms that match the P3 contract term).
However, this could compromise the performance incen-
tives inherent in debt financing, because under-performing
P33 could have difficulty renewing their loans, thereby
leading to a default by the project consortinm.

Many potential solutions either compromise the ingentive
praperties of P3s or create ather problems and costs.

Some observers have suggested that governments conld
act as commercial lenders to P3 consortia. However,
this is tantamount to governments lending to themselves
indirectly (with the added cost of extra advisory fees for
arranging the loans), rather than simply issning sovercign
bonds and making their contributions to projects as per |
the agreed milestones.

Other potential solutions include obtaining credit from
federal institutions, such as the Export Development
Corporation or the Business Development Bank of
Canada, which have recently been mandated to provide
credit to commercial entities that have been unable to
obtain secure credit from banks. This could also be
characterized as governtments lending to other govern-
ments, even if some of these institutions have their own
access to capital markets, However, these lending insti-
tutions tend to operate on a more commercial basis and
hence are more likely to behave like private lenders and
impose a similar discipline on project delivery.

In summary, it appears that the most viable interim solu-
tion to the problem of credit availability is for govern-
ments to increase their contributions to P3 funding while
retaining sufficient private capital at stake to maintain
the powerful performance incentives that appear to have
warked well for the second wave of Canadian P3s.

Find this report and other Conference Board research at www. e~lihrary.ca
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GHAPTER 4

. Assessing Key Elements of
ﬁ P3 Procurement Processes

n this chapter we examine three questions about
the integrity of P3 procurement processes for the
second wave of Canadian P3s;
¢+ How do governments choose projects suitable for
P3 procurement?
+ Are VIM tests based on a rigorous methodology?
+ How transparent are P3 procui‘crnent processes
compared with conventional procurements?

It is widely recognized that P3 procurements are not
appropriate for all infrastructure projects. For example,
in many of the jurisdictions with active P3 procurement
programs, these types of procurernents account for 20 per
cent or less of total capital spending on public infrastruc-
ture,! Thus our first two questions deal with the issue of
whether a rigorous process is in place to select the right
infrastructure projects for P3 procurements, The last
question addresses the practices in place to ensure trans-
parency of P3 procurement processes vis-i-vis those for
conventional contracts,

1 According ta Grimsay and Lewis, P3s account for between 10 per
cent and 14 per cant of pubile sector investment in the Unitad
Kingdom and about 10 per cent of public sector capital investment
In the State of Victoria, Australia’s largest market for P3s. See
Grimsey and Lowls, “Public Private Partnerships,” p. 76. We ara
not aware of data showing the Importance of P3s refative to totat
capital spending by governments across Canadian Jurlsdictions.
One of the leading partiipants in the P3 market in Canada neted
that he "couldn’t imagine more than 10 or 20 percent of afl the
capital projects that the [B.C.] government does being done In a
P3 way.” Seo Blaln, Partnerships BG, This Is also consistent with a
statemant by the Chalr of the Conself du Trésor of Quabec, Manlque

. RS Gagnon-Tremblay, who noted that only about 10 per cant of the

province's Infrastructura spending is for P3 projects, as mentioned

in Chapter 1. See Dougherty, "Quebec Renames Agency.”

. Find this report and other Confarence Board research at www,e-fibrary.ca
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h SGREENING POTENTIAL P3 PROJECTS

The VM test is the main evaluation tocl used by all
Canadian jurisdictions active in P3 project delivery to
ensure that the appropriate infrastructure projects are
chosen as P3s. These are the projects where there is value
for money from executing a project as a P3 rather than
a conventional project. First, we examine what kind of
framework policies are being nsed to assess procurement
options in general and P3s in particular, Second, we
cxamine whether any specific guidelines exist to help
public sector bodies determine whether 5 P3 is an appro-
- priate delivery mechanism without having to conduct a
full VM analysis of the two procurement scenarios,

- Most of the jurisdictions active in P3 procurements have
an explieit framework in place for assessing procurement
options for public infrastructure. The first and most
elaborate of these is British Columbia’s Capital Asset
Management Framework (CAMY), which was issued in
May 2002, at the same time as Parinerships BC was set
up to facilitate implementing P3s at arm’s length from
the provincial government.? It prescribes in the first
instance an analysis of whether there is a true need for
the capital spending or whether that need can be met
through better management or more efficient use of
existing assets. If the need for a specific capital outlay
is established, it prescribes a “strategic options analysis™
of a full range of options for meeting the identified
service need, including:

+ alternative service delivery options;

+ P3s;

+ asset disposal or leveraging; and

+ traditional procurement,

Capital procurement frameworks introduced by other
Jurisdictions active in P3s include Alberta’s Capital
Plan, which includes a role for P3s—a procurement
option that is first evaluated by the provincial ministry _
responsible for the project.? The Plan also calls for

an extemnal, private sector Advisory Committee on
Alternative Capital Financing, which provides advice

2 Government of Britlsh Golumbla, Capital Asset Management
Framework,

3  Government of Alberta, Building Tomorrow.

1opyright © 2010 Association of Corporate Counsel
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on the projects referred by the Alberta Treasury Board
Committee. The Government of Quebec introduced the
Public Private Partnerships Framework Policy in 2004.
This policy institutes a 10-step business case analysis
1o identify whether a P3 is an appropriate procurement
tool for mesting an identified capital need. It is worth
noting thet the policy does not interpret private financing
as one of the essential requirements for P3s, Moreover,
the Quebec government hag recently instituted a busi-
ness casc analysis as a requirernent for any other type
of major capital procurement, including conventional
procuremerts. In Ontario, the infrastructure planning,
financing, and procurement framework is presented in
Building a Betier Tomorrow.’

SPECIFIC GUIDELINES FOR IDENTIFYING P3s

Most of the Canadian jurisdictions active in P3s have

published specific guidelines to help public sector bodies

determine whether a P3 is worth considering as an appro-
priate delivery mechanism.® These guidelines typically
include;

+ the feasibility of developing cutput specifications and
performance requirements for the project, without
which effective risk transfer to the private partner
is unlikely; '

+ adeal size, including construction and operations
and maintenance costs, that exceeds a minimmam
threshold, which varies between $40 million and
$100 million, depending on the jursdiction;

+ sufficient project complexity in the design, construc-
tion, or operations and maintenance phases, which
can allow for more cost-effective risk transfer to the
private parner because of opportunities for innovation,
including potential synergies from integrating the
work across the different phases of the project; and

+ & competitive market that is likely to produce at
least three bids for the project,

4 See Government of Quebec, Public-Private Parinerships
Framework Polfcy, p. 12. See also Gouvernement du Québeg,
Polltique-cadre sur la gouvernance.

5  Ses Government of Ontarlo, Building a Betier Tomorrow.

G Ses the following documents for the specific guidelines:
Partnershlps BG, “Capital Projact Public Private Partnership™
Gavernment of Quebec, Pubific-Private Partnershigs Framework
Palicy, p. 2; and Abarla Infrastructure and Transportation,
Management Framework, . 12. Ontario also has initlal screening
critaria that are shared direcy with public sactor entitles.

- : Find this raport aid other Confarence Board research at www, e-library.ca
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If any one of these guidelines is not met, a P3 procure-
ment is unlikely to generate amy value for money and
could indeed do the opposite. For example, the United
Kingdom has ruled out PFI projects covering informa-
tion technology (IT) assets because of the difficulty of
specifying output-based performance requirements over
long periods when technology is changing rapidly. The
U.K. experience with P3 projects in the IT sector was
characterized by relatively high transaction costs because-
of this performance measurement problem. Other infra-
struicture projects that ars also typically rejected for P3
procurement are those where renovation work constitutes
a substanfial share of construction costs or where construc-
tion would interfere with existing operations. Performance
measurement is also an issue in such projects becanse of
the relatively high levels of latent risk associated with
the existing structure and design.

The preliminary choice of P3 projecls Is nelther arbitrary
nor ad hoc, Early screening is supported by explicit eriteria
that are applied to polential projects.

However, one criterion that is seldom considered is
whether there is project and policy certainty over the
20- to 30-year period of the contract term.” By this we
mean that governments tend to change policies and the
public at large can also change preferences, As discussed
in Chapter 2, if the project requirement is particularly
sensitive to a change in policy over the contract term,
this can lead to substantial unanticipated costs under a
P3 (but not necessarily under a conventional contract).
An example would be the costs of early termination.

Our review of P3 screening practices by each of the
Canadian jurisdictions active in this type of procurement
has found several examples of projects that were initialty
considered for P3 treatment but were subsequently
rejected because they failed to meet one of the above
guidelines. This suggests that the preliminary choice of
P3 projects is not an arbitrary or ad hoc process. Early
screening is supported in most cases by explicit criteda
that are applied to potential infrastracture projects.

7 This potentlal obstacle to P35 is ralsed by Murphy in *The Gase far
Public-Private Partnerships.”

Be the Solution.

THE VALUE-FOR-MONEY METHODOLOGY

The value-for-money test that compares the cost of P3s
with conventional procurements lies at the heart of the
P3 procurement process. This is because it helps the
public sector procurement authoritics determine not
only which projects should be pursued as P3s but also
how a project should be structured (e.g., which risks
should be retained, transferred to the private partner, or
shared belween the two parties) in order to deliver the
most value to the public sector. However, there is some
skepticism, including in the academic literature, as to
whether the VIM test is a genuine test or whether it can
be arbitrarily managed to generate desired results, This
section reports the results of a high-level review of
selected VIM studies in the four jurisdictions considered
here, including any guidance documents regarding the
methodology used for these studies.

First, we should note that VM studies have been con-
ducted for every Canadian P3 project undertaken as part
of the second-wave of P3s. This is considered standard
practice for P3s in most countries in Burope as well as
in other pioneeting jursdictions in this area, such as
Australia. However, it represents a significant achieve-
ment when viewed in the context of conventional infra-

* structure procurement, which is not usually subject to

a VIM assessment that compares the chosen method of
procurement with alternatives,

Second, we should note that the VM testis a process
that begins well before the request for proposal (REP) is
issued and culminates in a final report issued after the
financial close. The first VIM test for a project is finalized
before the RFP is issued in order to confirm the procure-
ment decision before engaging the market in a competitive
bid process. The VM test is then finalized after financial
close of the project, based on the financial information
coniained in the proposal of the winaing bidder,

Our review of the available VIM studies and guidance
documents suggests that each of the four jurisdictions
under consideration has developed a tigorous methodology
for comparing the costs of P3s and traditional procure-
ments, (VIM studies are not published for F3 transactions
in Alberta, but the VIM methodology is available through

Find this report amtt other Gontarence Board rasearch at www.e-library.ca
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Alberta Infrastructure and Transportation.)® This means
that it is generally clear which data inputs have been nsed,
what analysis was undertaken, especially regarding the
assessment of risks, and what key assumptions were made
{e.g., regarding the choice of discount rate for the two
options). In addition, the choice of methodology and
underlying assumptions are generally conservative.?
Although there are some differences in methodology
between jurisdictions (e.g., the methed of determining the  +
appropriate discount rates for the analysis), we have not
undertaken a detailed assessment to determine whether

the methodological differences have a material impact

on the VIM results.

A recent review of P3s suggested that ViM studies éhuuld
he based on a full gost-benefit analysis of the difference
hetween the two pracurement aptions.

The results of the VM studies have in some cases been
reviewed by the provincial auditor general, as in the case .
of British Columbia’s P3s.!0 Tn Ontario, the internal audit
division of the provincial Ministry of Finance reviewed
the VIM methodology, which was “found o be sound 1!

8 Ses Alberia Infrastructure and Transportation, “Managamant
Framework.”

9 For axampls, Infrastructure Ontaria’s VEM methodology assumeas
the same base capltal costs under the PSC and the shadow bid
{with the exception of the risk premium under the shadaw hid).
In other words, it assumes that the private partner does not bring
any nnovations ta the projact, although in practice this would

e liikely oceur in a well-designed project. See [nirastructure Outario,

Assessing Vialue for Monay; Partnerships BC, “Draft Giscussion

Paper”; and Alberta Infrasiructure and Transportation, "Management  +

Framework.” A shadow bid refers to the financlal modal of the

costs of undertaking the project In question as a P8 procurement,

This madel is developed by the P3 agency (or procurement

authority) for the purpose of comparing the cost of a P3 against

its PSG prior to recelving final blds fram the private partners.

Tha B.C. Auditor Gensral reviewed the VM documants for the
Abbatsford Regional Hospital and Cancer Centre Project, the
Sea-to-Sky Highway lmprovement Project, and the Canada Line
Project. See Partnerships BC, Profact Report: Achigving Value for

Be the Solution.
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A recent review of P3s suggested that VM studies should
be based on a full cost-benefit analysis of the difference
between the two procurement options, which we discuss
in the box “The Role of Cost-Benefit Analysis in the
Evalvation of P3 Projects."!2

Our review of the VIM studies and the methodology
leads us to the following observations:

It would be worth comparing the P3 procurement
option with the next best available procurement
option.'? In many cases, this is the conventional
procurement option, which is the usuai reference
point for these studies (e.g., CCDC 2 contracts and
conventional maintenance contracts when the P3
includes a maintenance phase). However, in some
cases it may be a different type of conventional con-
tract, such as a construction management contract.
This modification of the methodology, when relevant,
would be consistent with provincial capital manage-
ment frameworks that indicate that all procurement
options should be evaluated.

The risk assessment process is at the heazt of the
VM methodology and is necessarily based 'on his-
torical outcomes regarding the cost and timing ont-
comes of both conventional and P3 infrastructurs
projects. We think it would be worthwhile developing
and mainfaining an evidence base of pan-Canadian
infrastracture projects coveting key outcomes such
as public sector project costs and key milestones
relative to their respective budgets and delivery
timelines. This can already easily be done for the
second wave of P3 projects. However, it is likely

to be more challenging, but more valuable, to under-
take for conventional infrastructure projects,

As we noted earlier in this report, a VIM test s
necessarily ex ante. Tt could therefore be valuable
to update the VM study after completion of the
project or after a major milestone such as comple-
tion of the construction phase. The resulting data
could provide some valuable lessons regarding best
practices for infrastructure procurement,

Mongy—Abbolsfard Reglonal Hospital; Partnerships BC, Project
Repott: Achleving Value for Money—Sea-to-Sky Highway, and
Ganada Line Rapid Transit, Ganada Line Final Project Raport.

11 Auditor General of Ontarfo, “Brampton Givic Hospltal,” p.i2t.

12
13

-Topyright © 2010 Association of Corporate Counsel

Vining and Boardman, "Public-Private Partnerships,” pp. 14-15.

This Is already the standard In Britlsh Golumbia, as set out in the
CAMF.
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TRANSPARENCY OF P3 AND GONVENTIONAL
PROCUREMENT PROCESSES

The transparency of a procurement process helps deter-
mine whether the public sees the results as lsgitimate and
is particularly critical for major public infrastructure
projects. In this section, we provide # few observations on
the ransparency of P3 and conventional procurement
processes,

Transparency has several dimensions. Here we focus on
two: first, the availability of information to the public
n regarding the procurement process and outcomes—
information that is sufficient to allow any third party
to form an independent view of the process but which
excludes commercially confidential data; and, second,
the transparency of the process for all the bidders at
every stage of the process,

P3 procurements typically include a fairness advisor who
provides an opinion on the fairness and transparency of
the process for all participants. However, we understand
that this is not the norm for conventional infrastructure
projects of equivalent scale in any of the four Canadian
Jjurisdictions most active in the P3 market,

We have also found that there is little or no publicly avail-
able information on major conventional public infrastruc-
ture procurements, including information on any cost

jCopyright © 2010 Association of Corporate Counsel
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overruns (e.g., causes, amounts, recipients of any addi-
tional payments made by governments) unless the pro-
curement in question has been reviewed by an anditor
general or a commission of inguiry, We understand that
some of this information would be available through
access-to-information channels.* However, this type
of availability does not come close to the standards of
transparency employed in a P3 procuvement process,
where the RFQ, RFP, and a redacted form of the partner-
ship agreement is always posted on the relevant public
agency websites. In most cases, the VM report is also
made available to the public.

The second wave of P3s has heen subject to greater
scrutiny than that applied to similar conventional projects,

Therefore, we conclude that the procurement processes
for the second wave of P3 profects have been consider-
ably more transparent than the procurement processes
for conventional public infrastructure projects. This has
meant that this second wave of P3s has been subject to
greater scrutiny than typically applies to conventional
infrastructure projects of equivalent scale.

14 Acgess-to-|nformation legislation differs by provine. For example,
In British Golumbla, the legisiation is called the Freedom of
Information and Protection of Privacy Acl,
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CHAPTER 5

Case Studies

INTRODUCTION

Y his chapter presents four case study pairs: a P3
project and a conventional project from each of
the four provincial jurisdictions that have been
most active in the second wave of P3s in Canada. The
P3 case studies were selected based on the following
criteria. They had to:

+ be among the first of the second-wave P3 projects
initiated by the provincial infrastructure agencies,
thereby providing more time over which the results
of the project could be observed:

+ involve a type of asset that is broadly represéntativc
of the asset types for which most P3s have been under
taken in that jurisdiction (e.g., a hospital project i
Oniario); and

+. allow access to data and interviews with project
managers.

The case studies are not strictly representative of their
respective P3 or conventional precurement populations,

The case studies are intended only to be illustrative of
both conventional and P3 procurement experiences.
They are not strictly representative of their respective
P3 or conventional procurement populations.

Find this report and other Contarence Board research at www. e-fibrary.ca
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One could ask why we have not chosen some of the first
wave projects, which are all well into their operating
phases and should provide more data and outcomes to
evaluate. The reason is that the structure of the first
wave of P3 transactions differs in many respects from
that of the more recent P3 projects, as we explained in
Chapler 1. Moreover, second-wave P3s are more relevant
to the kinds of P3 projects that are likely to be under-
taken in the near future, and they have received less
attention in the policy literature than the first wave.

The well-documeanted conventional prejects tend to he
thase that have heen reviewad by auditors or external
expetts, and are often the anes that have yone wrong.

For each case study pair, we originally intended to choose
a conventionally delivered infrastructure project that
would provide a good comparison with the P3 project.
for the same jurisdiction. However, this was not possible
in most cases, because of the limited information about
conventional projects available in the public domain.
(This pancity of information is dlso a by-product of the
lower levels of public scrutiny and transparency for con-
ventional projects.) In fact, the well-decumented conven-
tional projects tend to be those that have been reviewed
by provineial auditors or external experts, which are often
the ones that have gone wrong. Therefarg, it should be
. no surprise that the conventional projects reéviewed here
are in many (but not ally cases poster-children for some
glaring procurement failure. These are not necessarily
representative of the overall population of large conven-
tional infrastructure projects, but they do illustrate how
procurement and project execution can differ from those
in P3 profects. In instances where there are some elements
of comparability, we point these out,

ALBERTA: THE SDUTHWEST AND
SOUTHEAST EDMONTON RING ROADS

The large-scale infrastructure projects covering these
two southem portions of the Edmonton Ring Road have
recently been completed, the southwest leg of the ring
road under a conventional approach and the southeast

jCopyright © 2010 Association of Corporate Counsel
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leg under a P3 project. These represent the two most
comparable of the four case siudy pairs and have a
substantial overlap in project time frames.

The Province of Alberta started planning for a transpor-
tation utility corridor around both Edmonton and Calgary
beginning in the late 1970s and acquired the relevant
lands over the next two decades, The Edmonton Ring
Road was part of a long-standing provincial and city
commitment to “create a highway trade corridor linking
Alberta to the United States and Mexico.”! The ring
road was also expected to relieve congestion on the city
centre’s arterial roads, particularly by diverting heavy
comumercial vehicles from those roads.

Several points of comparison between the two projects
are worth noting, First, according to the public sector
owner, now that both the southwest and southeast legs
of the ring road are open to traffic, it is very difficult to
tell them apart or to determine which one was delivered
conventionally and which one was procured as a DBFO.

1 “Ring Road, Alr Service Constant Iritants.”
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Second, the public sector has also argued that the
DBFO project was delivered two years earlier thax it
would have been under a conventional approach: The
Anthony Henday Drive Southwest (AHDSW) project,
which was of similar scope to the DBFQ project, took
six years and five months to complete from the func-
tional specification stage. By comparison, the Anthony
Henday Drive Southeast (AHDSE) project took just
over four years to complete from the same point, This
time saving can be attributed to several aspects of the
DBFO process:

The design and build stages can proceed concurrently,
which js not possible in a conventional project,
where the design stage must be completed first.2

According to one project manager, “At the outsat of the work . .
the design activity Is always on the critical path. The kay challange
... 18 for the design to get ahead of construction at the soonest
possible date. [. . .] there Is a simpia nead to design first what ths
contractor will bulld fist, [. ..] As the work progresses, enfors-
seen clrcumstances will arise. Becausa of this, the dasign and

the construction schedule needs to be fluid to fit avaliatle dasign
resources, the contractor priorities and wnexpected fleld circum-
stanges.” Clted i Gauer, “Deslgn and Constructlon,” p. 4. Gauer
argues that these deslgn and construction process sfficiencies
can be achigved only through effective coordination of desiqn-and
construction tasks. g

Finrd this report and other Conferance Board research at www.e-fibrary.ca
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+ A single project manager can coordinate all the work.
In a conventional project, different contractors and
consultants carry out different parts of the work,
creating coordination issues that have to be resolved
either by the public sector managers or by their con-
struction management firm,

+ The public sector owner cannct call back the fands
already allocated to the project, as it can in & conven-
tional project. This removes a potential scurce of delay.

+ The private consortium is incented to actively manags
the construction delay risks. In the case of the AHDSE
project, Access Roads Edmonton Led. assumed the
cost of the bond financing. Thus, if the project com-
pletion had been delayed, the consortinm would
have lost service payments. These payments started
only when the roadway opened to traffic and will end
at the fixed end-term date in 2037. By comparison,
under the AHDSW procurement, the penalties impesed
on the contractor appear to be less than 10 per cent
of the AHDSE delay penalties.?

One fime-saving measure of the DBFQ process is that
a single project manager can cocrdinate afl the work.

Third, the DBFO project provided the public sector owner
with time and cost certainty, The construction schedule
was met at no additional cost to the public sector over
and above what was in the original budget, Tt is not
clear whether the same can be said for the conventional
AHDSW project. We do not have information about the
original budget and timelines for this project, but there
are some indications that both of these otiginal targets
were exceeded.* For example, there were references in

3 According to a ltter fo the Edmonton Journal, "Anthony Henday
Belind Schedule,” the contractor on the AHDSW project was sub-
|act to a potential $1,500 per day “site occupancy charga . . . untl]
the antire roadway is open” and a “$3C00 per day llguldated dam-
ages charge for each calendar day after the final contract cample-
tion date,” By comparison, If the AHDSE project hiad been lats, the
implied penalty would have been about $48,000 per day, assuming
an Intarast rate of 6 per cent on the $290 million of AHDSE bonds.

4 According to the letter to Edmonton Journal cited above, "At the
time tha work was tandared, the southwest leg of Anthory Henday
Drive had a completion date of Nov. 15, 2005, This was for the
antirg road from 45th Avenus to Calgary Trail. [.. ] | consider
this project to be a year behind scheduls.” Ses “Anthony Henday
Behind Schedule.”
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the press to a $245-million cost for the AHDSW project,
which would mean that the final cost of $310 million
represents a 26.5-per-cent increase relative to the
$245-million budget. However, this is likely to be an
understaterment of the actual cost increase for the AHDSW
project over the period from 2000 through to 2006.6

Fourth, aneedotal evidence suggests that the quality of
routine maintenance services provided under the DBFO
coniract is not lower and may well be higher than the
standards observed under conventional maintenance
contracts. The AHDSE DBEO project provides routine
maintenance (but not rehabilitation work) for the south-
west leg of the ring road.

BRITISH COLUMBIA: THE VANCOUVER
GONVENTION CENTRE EXPANSION AND
THE ABEOTSFORD REGIONAL HOSPITAL
AND CANCER CENTRE

The Abbotsford Regional Hospital and Cancer Centre
(ARMCC) Project was the first B.C. hospital procured
as a P3, Managed by Partnerships BC, it was also one
of the first of the second-wave P3 projects in Canada.”
The Vancouver Convention Centre Expansion Project
(YCCEP) was also chosen as a case study, because of
the availability of a recent review by the B.C. Auditor
General. Both projects are considered social infrastruc-
ture, but there are several factors that preclude a strict
comparison of the'outcomes, including public sector
commitments to a potentially unrealistic time frame for
completing the VCCEP. Nevertheless, several insights
and lessons can be drawn from both projects.

There are several issues worth highlighting for the two
projects. First, the P3 procurement process forces an
upfront consideration of all the project requirements

5  Ses "Ring Road Extsnslion.”

6  According to one presentation to the Van Horne [nstitute, con-
struction costs on conventional projects were subject to incraases
in axcess of 25 per cent during the porlod from 2004 to 2007, Ses
slida 6 in Mc¢Quay, “Destgn Buiid Firanca.”

7 The Sierra Yaoyo Desan Resource Road reached financial close
batore the ARHCG projact, but it |s not rapresentative of the types
of Infrastructure assets that have heen procured as P3s In Britlsh
Gailumbia.
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and associated costs and risks, This is partly due to the
presence of a specialized procurement manager, such as
Partnerships BC (which is able to impose this kind of
discipline on the procurement process), and partly to
the fact that private sector bidders will factor the cost
of the risks they expect to bear in (o the partnership
agreement, As a result of this upfront consideration

of comprehensive project requirements and costs, the
ARHCC's capital cost estimates rose from $211 million
in 2001 to $369 million in December 2004, with 60 per
cent of the increase due to a combination of project
scope changes and a more complete risk assessment.
This cost increase is often cited as a drawback of P33,k

&  For example, see “Premier Shops Around for Expensive Theme,”
in the Vancouver Sun, for a recent raferanca to the capital cost
increase of the ARHGC project.

but in fact the reverse is true. By ensuring that policy
malkers have a full picture and a conservative view of
the total costs of the project at the cutset, it provides the
hasis for informed decision making, which can include
modifying the project options to fit the original budget
or even cancellin g the project in advance of the formal
procurement process.

In contrast, there was no comprehensive upfront consider-
ation of all the costs and risks for the VCCEP project.
Hence, as the project costs escalated during the design and
construction, the government and procurement authority
were no longer able to reconsider the full range of project
options (including cancellation), because substantial
portions of the capital budget were already spent and
not recoverable, Sometimes some of the spending may

Find this report and other Conlarence Board research at ww, e-libvary.ca
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be salvaged under an alternative project option, but the
decision makers will almost invariably face a more
restricted range of options in doing so.

Second, the process of risk transfer appears to have been
effective in the ARHCC P3 project. Not only were the
design and construction components of the project
delivered within the public sector budget for the P3
(i.e., there were no additional successful claims on the
public sector, despite some contract variations during
the project), but the facility was also delivered on
schedule. It is important to note that the construction
phase for both the ARHCC and VCCEP projects over-
lapped during the 2005-08 period, and that in the first
two years of this period the rate of construction cost
inflation miore than doubled.® This risk was effectively
transferred to the private sector consortium that built the
ARHCC. However, it was not transferred to the private
builder of the VCCEP project in large part because the
stipulated sum contract was not signed until 2007, when
$360 million of the capital spending had already occurred.
Moreover, by 2007, the escalation in the rate of construc-
tion cost inflation had already vceurred and would have
been fully factored into the private builder’s bid, even if
that builder could have managed the inflation risk more
cost-effectively than the public secior.

A third issue worth highlighting is the competitive nature
of the procurement process. This feature is one of the
key drivers of efficient procurement outcomes for both
P3s and conventional procurements, 1 Flowever, the neces-
sary competitive underpinnings of major infrastracture
projects were compromised for both the ARFICC and
VCCEP projects, albeit for different reasons and with
different results, In the ARHCC case, the withdrawal
of one of the two bidders at the proposal stage led
Partnerships BC to emphasize the VM element of the

9 The B.G. Auditor General noted that the cost consuitants for the
initial VCCEF budget had projected 4-per-cant annual construction
cost Inflatlon and that "by 2006, the actual inflaticn rate was at
11 per cent per year, aimost three times tha expectad rate.” Sea
Auditor General of British Columbia, A Review of the Vancouver
Gonvention Gentra, p. 2.

10 This efflclency driver was not discussad in Ghapter 3, bacause It is
applicable to all procurament approaches,

Be the Solution.

selection criteria in the procurement process,!! This
may have been the best response in the circumstances—
a response that is not available in conventional procure-
ments, since there is no VM analysis comparing the cost
of the project to that under the next-best procurement
option. However, it did compromise the competitive
part of the procurement process and this likely reduced
the VIM savings achievable under the project, In the
VCCEP project, the competitive nature of the procure-
ment process was compromised, because a substantial
part of the design and construction work was already
completed by the time of the contract award and becavse
of the hard deadline'? noted by the Auditor General,
Both of these factors likely increased the leverage of
the incumbent contractor on the project. -

A fourth issue relates specificafly to the ARHCC project,
where the facilitics management services provided under
the '3 project include some services that are being pro-
vided by public sector employees in other hospital con-
texis. In this case, it is worth asking whether the workers
have suffered a drop in pay rates or working conditions
and whether the patients have suffered a decline in the
quality of the facilitiecs management services, Our review
of press reports since the opening of the hospital in
August 2008 suggests that neither workers nor patients
have been shortchanged in the area of facilities manage-
ment services, despite considerable sctutiny from P3
critics such as the B.C, Health Coalition. The only issue
to surface in the press is the shortage of discounted
parking spaces for ARHCC staff, but it is not clear
whether hospital management would have dealt with
this issue differently if it had retained direct management
responsibility for parking services.!3

11 This is perhaps net entirely sumrising, given that the P3 market-
placa In Ganada was stllf in its Infancy in 2003 and the ARHGC was
ong of the first P3 prajects managed by a specialized procurement
agency or office within & central agency. It does, however, under-
scora the Importance of nurturing the development of P3 markets,
which has been one af the objeclives pursued by the P3 agencies
In recent years.

12 According to the Auditor General of British Golumbia, "aftar the
conventlon centre was named a vanua [for ths Vancouver 2010
Winter Olymple Games], the completion date In 2008 became 2
hard deadlina.” Ses Auditor General of British Calumbia, A Raviaw
of the Vancouver Gonvention Gentrs, p. 36.

13 The private contractor managing the parking services issued a
limited number of discounted monthly parking passes on a first~
come, first-sarved basls. ‘
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ONTARIO: THE SUDBURY REGIONAL * As aresult, the report made several recommendations

HOSPITAL (PHASE 1) AND THE QUINTE that included creating a separate capital planning agency
‘ HEALTH CARE AFP and carrying out a business case and life-cycle costing
] analysis for 41l major hospital capital projects.!”

The Quinte Health Care (QHC) project was one of the
first hospitals built in Ontario to be procured as an

' } alternative financing and procurement project. It is also
‘one of the first of 20 build-finance hospital projects to
have been undertaken by Infrastructare Ontario, with

’ substantial completion expected by January 2010. The

i Sudbury Regional Hospital project (Phase 1) was chosen
as a case study of a conventional approach to hospital

) procurement in Ontario, because it was the only such

] project for which we could find publicly available third-
party documentation.

According to the report of the Health Capital Planning
Review conducted for Ontario in 2004, the problems with
the Sudbury Regional Hospital redevelopment project
were not unique. ! The report suggested that the planning
and procurement challenges were endemic to major hos-
pital procurement projects across Ontario. Specifically,
the report found that:

+ there was inadequate attention to capital projects at
the planning stage and a lack of standards and guide-
lines for the planning and procurement process;

¢ these problems occurred primarily with Targe capital
projects (i.e., projects in excess of $1 million);'5 and

* capital planning for long-term care facilitics was
better managed:

Financial risk ig assessed early in the process
N and before any funding is provided 1o eligible
operators, and managed by not providing fund-
ing until the facility is built and the Ministry is
satisfied that it is ready to be occupied. The
need to receive part of a facility’s funds from
the market provides market discipline, !¢

14 Decter, Health Capital Planning Review.

15 According to the Health Capital Planning Review rapert, tha
MoHLTG had 760 requests for capital funding, but only a small
number of these (17 projects over $50 million each) “account for
a large praportion of outstanding funding pressures.” See Dectar,
’ Health Capital Flanning Review, p. 15.

16 Dacter, Health Gapital Planning Raview, p. 39, 17 lbig., p. 28.
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(QUEBEG: AUTOROUTE 25 AND THE
MONTREAL SUBWAY EXTENSION TO LAVAL

The Autoronte 25 project was the first P3 project to
reach financial close (September 2007) in Quebec, fol-
lowing the establishment of Partenariats public-prive
Québec in 2005, We have selected the extension of the
Montréal metro to the City of Laval as the case study of
a project using a conventional approach to procurement,
because it was the only recent major transportation infra-
structure project in Quebee that hag been the subject of
third-party reviews in the public domain. Although out-
comes of the iwo projects are not directly coruparable, the
two case studies have led to several valuable abservations.

First, performance penalties and bonuses can be intro-
duced in conventional contracts, but these will not
necessarily force an npfront consideration of all the
project requirements, costs, and risks, In this case, the
contractor had communicated the under-budgeting to
the procurement authority, bat either it was willing to
bear the penalties from exceeding the budget as a cost

jCopyright © 2010 Association of Corporate Counsel

of securing the contract (e.g., if the penaltics would
be more than offset by the additional payments from
increased project scope), or the penalties in question
were not applicable or enforceable.

Cosl certainty is an essential part of effective and transpar-
ent public sector planning when pablic funds are at stake.

The second point is about the importance of cost cer-

“tainty in budgeting and public infrastructure planning,

Cost certainty is not an end in itself. It is an essential
part of effective and transparent public sector planning
when public funds are at stake, In this case, one could
legitimately ask whether the government of the day could
have justified a decision to proceed with a budget four
times the size of the original budget. In the absence of
such a justification—which would usually require a cost-
benefit analysis of the project—the povernment could
have chosen to modify the project scope in order to fit

a reduced budget or to cancel the project altogether.
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However, the failure to consider the full costs of the
project upfront essentially precluded a rational and trans-
parent approach to the choice of public infrastructure
projects. Once a substantial portion of the budget had
been spent (and the full financial costs were finally esti-
mated), the money was a sunk cost and the government
of the day was poorly positioned to modify or cancel
the project, This finding underlines the importarce for
the public interest of a procurement process that forces
an upfront consideration of all costs and risks associated
witht a project.

The additional cost from the discovery of sail contamina-
tion Is within the range of risks 1a he rightly assumed by

the public sector; it is not usually cast-effective to transfer
such risks to the privale pariner.

The A25 project is currently under construction, and

40 per cent of the project was completed as of April 2009.
However, there have been a number of significant con-
tract variations to date. One of these relates to the cost of
disposing of contaminated soil, which was not known at
the time the partnership agreement was signed. This risk,
which was assumed by the public sector, has turned out
ta cost $14.8 million. The other variation relates to sev-
eral modifications requested by the City of Montréal in
relation to bicycle paths and wider sidewalks and other
cosmetic changes for a total cost of $8.7 million. 18

The additional costs resulting from the discovery of
soil contamination is within the range of risks that was
rightly assumed by the public sector, since it is not usu-
ally cost-effective to transfer such risks to the private
partner. However, it is less clear why the changes
tequested by the City of Montréal were agreed to at
this Iate stage.!” These kinds of requirements should

18 See Radlo-Canada, "Dépassement des coilts.”

19 According to one soures, the Gity of Maontréal was opposed to the
A25 project and chose not to participate in the planning. Once the
: procurement process for the project had besn completed, the City
of Montréal requested further changes te the prolect, and these
] were agraed to by the Ministers das Transports du Qushac,
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bo possible to identify in advance of the précurement
process throngh appropriate consuftation with the inter-
csted parties, Nevertheless, the A25 project remains on
schedule and within the original approved budget for
the P3 project,

One of the potential future challenges that could com-
promise the VM savings from the A25 project on an ex
post basis relates to the toll system for the A25 bridge,
which has varying toll rates designed in part to manage
traffic levels. Should a future provincial government
decide to alter the toll policy (to make it more acceptable

The Conference Board of Canada | 57

to the public or to enable coordination of tolling on
adjacent roads), some of the toll-related provisions in
the partnership agreement might have to be renegotiated.
Such an eventuality would constitute an important test
of whether the partnership agreement was stnictured in a
way that minimizes future transaction costs related to
unexpected negotiations. Int general, it is advisable for
the public sector to retain control of those aspects of a
facility that are subject to a high degree of uncertainty
regarding future requirements, because contractual changes
can be more expensive to execute under a Iong—tcrm'agrcc-
ment than under a conventional short-tertn contract.
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CHAPTER 6

Conclusions

"{ his pan-Canadian assessment of public-private
partnerships for the procurement of public infra-
#.  structure has found that the second wave of P3s
initiated under the guidance of specialized infrastmcture
procurement agencies (or offices within central govern-
ment agencies) have to date delivered important efficiency

Be the Solution.

gains relative to conventional procurement approaches.
These efficiency gains take the form of cost savings and
time savings, The expected value of these savings is well
documented before the start of each project based on
value-for-money assessments undertaken as part of the
procurement process. They can also be verified on an
eX post basis—that is, after project completion—as in
the case of the construction of the southeast and south-
west legs of the Bdmonton Ring Road. These two projects
were broadly comparable, but the P3-procured project
took two years less to deliver than the conventionally
procured project,

None of these19 projects has experienced censtruction
cost overruns thal were horne hy the public sector,

The time and cost performance of P3 projects can also
be evalnated against the targets set within each of the
respective projects, that is, for their time and cost cer-
tainty, Although most of the second wave of Canadian
P3 projects have not completed the construction phase,
the 19 projects that have passed this milestone have mostly
been delivered either early or on schedule, with only
two projects delivered up to two months late (with
financial penalties resulting from the delays borne by
the private partner or by the public sector partner in the
case where delays were due to risks retained by the
public sector). With regard to cost certainty, none of
these 19 projects (or others that are being completed)
has experienced construction cost overruns that were
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borne by the public sector {unless the cost overruns
were related to items where the public sector retained
the risks).

These Canadian results are also broadly consistent with
international evidence from the United Kingdorn and
Australia—the jurisdictions that have the most experience
with P3s. Finally, it is worth noting that cost certainty in
a project is vital from a public interest perspective,
because it enables public decision makers to allocate
public fimds to the right projects. Without cost certainty,
the public sector is often compelled to chammel additional
funds midway through a project regardless of any value-
for-money considerations. This occurred in the Vancouver
Convention Centre Extension Project, the Sudbury
Regional Hospital (Phase I} project, and the Montréal
subway extension to Laval, all of which were conven-
tional procurements, )

Each infrastructure project requires a rigorous ViM assess-

ment to ensure that a P3 procurement option delivers value
relative ta a conventicnal procurement method, as is

* standard practice for all second-wave P3s,

Despite the successes to date, not all P3 infrastructure
projects generate efficiency gains, becanse in some cases
the gains can be more than offset by a combination of
the incremental cost of private financing, any additional
costs arising from transferring the risks to the private
consortium (i.e., the risk premium), and the incremental
transaction costs, This is why each infrastructure project
requires a rigorous ViM assessment to ensure that a P3
procurement option delivers value relative to a conven-
tional procurement method, as is standard practice for
all second-wave P3s.

VIM tests are designed to ensure that the risk transfer
effected in a P3 agreement is cost-effective for the public
sector owner of the infrastructure. Our review of the avail-
able VM studies and guidance documents suggests that
each of the four jurisdictions under consideration—British
Columbia, Alberta, Ontario, and Quebec—has developed
a rigorous VIM methodology for comparing the costs of
P3s and traditional procurements. The VM test is not
undertaken as an afterthought. Rather, a first pass of the

Be the Solution.

test is done before the start of the procurement process
(i.e., before the RFQ stage), and the test is then finalized
after the financial close. We also believe there is value
in updating the VIM studies ex post at key milestones,
such as at completion of construction and periodically
thereafter. Interestingly, conventional infrastructure pro-
curements are normally not subject to any ViM-type
tests to inform procurcment strategy.

Several factors drive the efficiency gains that arise from
P3s. The first is the optimal risk allocation process, which
is at the heart of the P3 procurement process adopted by
the P3 agencies and offices across Canada, The optimal
risk allocation process involves identifying and valuing
project risk exposure upfront and transferring to private
consortia those risks for which these firms have the
requisite xisk management and mitigation experience,
This risk transfer process also has the considerable advan-
tage of forcing an upfront consideration (i.e., before or
during procurement) of all the project requirements and
associated costs, Without such upfiont assessments, thers
is a much higher risk of cost overruns, as evidenced in
several of our case studies of conventional infrastruc-
ture procurement,

Performance-based contract provisions, which specify
desired ontputs rather than prescribed inputs, are another
driver of efficiencies in P3 contracts, These contract
provisions encourage private consortia to consider the
most cost-effective delivery practices. The integration
of the design, construction, operation, and maintenance
phases of a project is yet another potential driver of
efficiencies, because it allows private firms to adopt
innovations that can reduce whole life-cycle costs, even
if they involve more investment in the design or construc-
tion stages. However, there is little empirical evidence
of the relative importance of these two efficiency drivers.
Moreover, both these efficiency drivers can be adopted
in conventional forms of contracting, provided that care
is taken to specify the desired outputs and to design an
appropriate contract over a substantial part of the expected
useful life of the infrastructure asset.

Private finance is the fourth efficiency driver in P3 pro-
jects, By virtue of this feature of P3s, the public sector
pays the private consortium only upon delivery of the.
facility (although some milestone payrients are sometirries
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made before completion of construction). This provides
a powerful incentive to ensure that the facility is built in
a timely manner and in a way that meets the contractual
requirements. This payment by resuits forces consortia to
carry most of the financing requirements for the project,
which includes sizable debt obligations. Without these
financing requirements, some private firms would have
little incentive to complete their contractual obligations
should they encounter significant cost overruns that they
cannot pass on to the public sector. Therefore, private
financing can be considered the glue that binds together
the other efficiency drivers mentioned above, particularly
the optimal risk allocation process and the performance-
based contract provisions,

It is also worth noting that private financing provides
some of the discipline that ensures that the public sector
owners consider all the project requirements and associated
costs upfront. Bidders already have an obvious interest
in doing this, particularly with respect to the risks being
transferred to them in the contract. However, it appears
that private financing may also encourage public sector
owners to do the same, because these confracts can be
more difficult and expensive to modify than conven-
tional contracts, Part of this procurerment discipline is
due to the fact that the process is managed by specialized
infrastructure agencies that attempt to ensure that the
public sector owners do all the required planning upfront.,
Bui the private financing provides these agencies with
additional leverage to ensure a disciplined and efficient
procurement process.
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Competitive procurement is also an important driver of
efficiency gains in P35, However, we have not discussed
this feature at length, because it is not specific to P3s
and is arguably important in all types of procurement.

‘We also found that the procurement process for the
second wave of P3s has been considerably more trans-
parent than that for conventional infrastructure projects
of equivalent scale. This is becanse the key procurement
documentation, including a redacted form of the partner-
ship contract, is publicly available and a fairness advisor
provides an opinion on the fairness and transparency of
the process for all bidders. Neither of these features are

typically characteristic of conventional public infrastruc-
fure procurements.

The anecdotal evidence suggests that servige standards
do not suffer under a P3 as etitics have claimed,

We also take this opportunity to dispel a few myths about
P35 in Canada, First, P3s in Canada are not about the
privatization of public assets. Ownership of the new
infrastructure facilities either remains with the public
sector or is transferred back to the public sector at the
end of the contract term. Second, the anecdotal evidence
in this report suggests that there is little basis to the criti-
cism that service standards suffer under a P3 relative to-
conventional maintenance contracts or even relative to
in-house provision,
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APPENDIX B

Evidence Base for Second
| Wave of Canadian P3s

Project Descriptian Bid Phase Milestones

P3 public sector  Public sectar Expacted Vi

budget comparator savings RFO/RFEQ] Preferred hidder
Projact Name Typa $ millions (cate)  § millions (date}  § milllons {date) . issued RFP issued announced

Anthony Henday Drive DBFO 483 (2004) 497 (2004) 4 (2004) Sep. 2003 Apr. 2004 Dec. 2004
Southeast Leg Ring

Road {Edmonton)

Northaast Stonay Trall DBFO 650 (2007) 1,000-1,106 350-450 (2007) Feb. 2006 May 2006 Dec. 2006
Ring Road (Calgary) (2007)

Anthany Henday Drive DBFO 1,420 {2008) 1,660 (2008) 240 (2008) Jul. 2067 Oct, 2007 May 2008

Marthwest Leg Ring
Road (Edmanton)

Alberta Schagls DBFM 634 {2008) 752 (2008) 118 (2008) Nov. 2007 fab. 2008 Jul, 2008
Alternative Procuremant

Phase { (Calgary &
Edmonton)

Abbatsford Regianal DBFOM 424 (2004) 453 (2004) 39 {2004) Jan. 23, 2003 May 26, 2003 Jul, 22, 2004
Hospltal and Cancer
Centra
.
Britannia Mine Water DBFQ  27.2 (2005) 39.7 (2005) 12.5 (2005) Jan, 21, 2004 May 6, 2004  Nov. 4, 2004

Treatment Plant
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Design, Construetion, and Operating Phase Milestanes

Substantial Contract Nan- Suecessiul
completion date variations  performance claims against End of
(project Actual {0 date penalties public sectar  contract
~ Financial clase agreement). completion (Y/N) (Y/N) (Y/N) tarm Resulis/comments

ok Jan, 2005 Oct. 22, 2007 Qct. 22,2007 N Y N 2037 Performance penaltias related
to the operational phase
Fab. 2007 Fall 2009 Mov.2,2009 Y N N 2039
Jul, 2008 Fall 2011 n.&. Y N N 2041
Sap. 2008 Jun. 2010 na. Y N . N 2040

Aat

Dec, 7, 2004

May 6, 2008 May 6, 2008 Y Y N May On budgst; net zero scope
2038 changas; P3 public sector
o budget axcludes $75-milllon
capital contribution from local
health authorities
Jan, 12, 2605 Jan. 1, 2006 dJan. 1,2006 Y Y N “Jan. On hudget; interlm operating
2026 parlod began 50 days earller

{cont'd an next page)
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Be the Solution.

Project Dascriplion

Bid Phase Milestones

P3 public sector  Public sector Expacted VIV

hudget tomparator savings RFO/RFEQI Preferred hidder
Project Name Type $ millions (date) & millions (date) 4§ milllons (date) Issued RFP issued announced
Siarra Yoyo Desan DBFQ n.a, n.a. Nn.2. Jul. 18,2008 Sep. 29, 2003  Dec, 15, 2003
Resource Road (SYD)
Gordon & Laeslia DBFM 64 (2004) 81 (2004) 17 (2004) Oct.1,2002  Jun.1,2003  Jan. 1, 2004
Diamand Health
Carg Gentra
Kicking Horse Canyan DBFO  1686.3 (20C5) 184.4 (2005) 18.1 (2005} Jul. 21,2004 Oct. 27, 2004 Sep. 23, 2005
Phase 2 {Highway
Improvement)
Willlam R. Bennett DBFQ 170 {2005) 195 (2006) 25 (2005} Dec. 30, 2008 May 31, 2004  Jun. 1, 2005
Bridge
Gharles Jago Northern DB n.a. n.a. na, Jun. 29, 2005 Mo RFP Sep, 23, 2005
Sport Centre © lssuad; early

partnering
process

Sea-to-Sky Highway DBFD  789.9 {2005) 744 (2004) -45.9 Mar. 3, 2004  May 26, 2004 Mar. 2, 2005
Improvement Project
Canada Line DBFO 1,658 (2005) 1,750 (2005) 92 (2005) Nov. 1,2002  Aug. 25, 2003 Dec. 1, 2004
Golden Ears Bridge DBFO  1,126.6 {2006) 1,132.9 (2006) 6.3 (2006) Oct. 15,2004 Jan.1,2005  Dec. 7, 2005
Pitt River Bridge and DB n.a. n.a, n.a. Fab. 22,2006 Jun, 15,2006 Feb, 9, 2007
Mary Hill Intarchange
(Gateway)
Port Mann/Highway 1 0] n.a. n.a. n.a. May 22, 2007 Aug.7,2007  Aug. 19, 2008
(Gateway)
Ketowna and DBFM  442.7 (2008) 4681 (2008} 25.4 (2008) May 7, 2007  Sep. 25,2007 May 8, 2008

Vernan Hospitals
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Design, Ganstruclion, and Operating Phasa Milestones
Substantial Gantract  Man- Successiul ‘
campletion date vasiations  performance  elaims against End of
(project Actual to date penaltles puhlic sector  cantract
Financial close agreement) complation (Y/N) {YMN) (Y/N) term Results/fcomments
Jun. 21, 2004 Bypass and bridge Bypass N N N Jun, On budget; one compenent
Nov. 30, 2004; and bridge 2020 delivered 34 days ahead of
SYD upgrade Oct, 27, 2004; schedule, remainder of project
- Nov. 30, 2005 SYD upgrade on time
Nov. 3G, 2005
Sep. 29, 2004 Aug. 18, 2008 Aug. 18,2006 N N N Aug. Gn budgst
- 2036
Oct. 28, 2005 Aug. 30, 2007 Jun. 16,2007 Y Y N 2032 On budgst; deliverad 77 days
ahead of schedule
Jun. 30, 2005 Sep. 15, 2008 May 30, 2008 Y N N 2035 On budget; delivered 108 days
ahead of schedule
i Apr. 25, 2006 Aug. 11, 2007 Aug. 11,2007 n.a. na. n.a, n.a. On budget; on schadula; VM
studies not undertaksn for DB
= contracts
) Jun. 3, 2005 Aug. 31, 2609 Aug. 31,2008 Y Y. N 2030 B.C. Ministry of Transport
asserts that the gualitative
benefits demanstrate positive
ViM
Jdul. 29, 2005 Nov. 30, 2009 Sep. 2009 n.a. n.a. mn.a. 2040 Operational thraa maonths
ahead of schedule; on budget
N Mar. 3, 2006 Jul. 1, 2008 Jun. 16,2009 na. n.a. n.a. 2041 Operational Jun, 186, 2608,
two weeks ahsad of scheduls
Feb. 9, 2007 Oct. 2009 Oct. 25,2009 ¥ n.a. Y n.a, VM studies not undertaken
- for DB contracts
.J Feb. 2009 Dec. 2010 n.a. N n.a. N n.a. VM studies not undertaken
- for DB contracts
Aug. 20, 2008 UBCO Glinical n.a. Y n.a, Y 2042
Acadamie Gampus
and parkade: Dec,
2009; VJH Patient
Cara Tower: May
2011; KGH Patiant
Carg Tower: Aug. 2012
. {cont'd on next pags)
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Project Daseription Bid Phase Milestanes

Expecled VM

P3 public secter  Public sector

budget comparatar savings RFO/RFEQ] Preferred biddar
Project Name Type $ millions (date)  § mlillions (date)  § milllons (date) Issued RFP issued announcad
Royal Jubilee Hospitat DBFM  340.8 (2008} 363 (2008) 22.2 (2008) May 11, 2007 Sep. 19, 2007 Apr. 7, 2008
Patient Gare Centre '
Surrey Quipatient DBFM  234.2 {2008) 256.7 (2008) 22.5 (2008) Mar, 21, 2007 Sep. 17,2007 WMay 23, 2008
Hospital
Fart St. John Hospital DBFM  n.a. n.a. n.a. May 6, 2008  Oct. 17,2008 Mar, 31, 2009

and Restdential Gare
Facllity

pri

Hapital Montfort

BF 220 {nominal) 239.4 (nominal) 19 (nominal) Mar. 2005 Sep. 2005 May 2006
Durham Gonsolidated DBFM 377 (Mar. 2007) 426 (Mar. 2007} 49 (Mar. 2007) Mar. 2005 Feh. 2006 Dec. 2006
Gourthouse
North Bay Regional BFM 562 (Mar. 2007)  §48.5 (Mar. 2007) 57 (Mar. 2007) Sep. 2006 Mar. 2006 Dec. 2006
Hospltal '
Quinte Health Care BF 86 (nominal) 94.2 {nominal) 9 (nominal) Mar. 2006 May 2006 Jan. 2007
Trillium Health Centre— BF 115 {nominaf) 128 (nominal) 13 (nominal} Mar. 2006 Jun. 2006 Miar, 2007
Mississauga
Triilium Heaith Gentre— BF Rasults preseniad Mar. 2006 Jun, 2006 Mar. 2007
Queensway with Misslssauga

above

Hopltal régional de BF 153 {nominal) 1701 (nominal) 37 (nominal) Mar. 2006 Jun, 2006 Feb, 2007
Sudbury Regional
Haspital
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Design, Gonstruction, and Gperaling Phase Milestones

Suhstantlal Gontrapt Non- Successful
completion date varlations potformance claims against End of
{project Actuai lo data penalties public sector  contract
Finangial ¢lose agreemeant) zompletion {Y/N) ymy - (Y/N) tarm Resulls/comments
Jul. 18, 2008 Dec, 2010 n.a. N n.a. N 2040
- Aug. 28, 2008 Apr. 2011 n.a. Y 0.8 N 2041
Jul. 18, 2009 n.a. n.a. N n.a. N n.a. VM report under development

Jun, 2006 May 2010 © Na Y (see n.a. Y Jul. All variations are within

gornments) 2010 appraved project budget;
flnancial risk not transferred
to private partner

Mar. 2007 Nov. 2009 Nov. 24, 2009 Y {see N i 2039 Al variations ara within
comments} approved project budget

Mar. 2007 Jun. 2010 n.a, Y (ses N N 2040 All variations are within
cemments) approvad profect budgat

Feb. 2007 Jan. 2010 n.a. Y (see n.a. ¥ May All variations are within

comments) 2010 appraved project budget;
clalm against public sector
due to a construction secter
strike In summer 2007

May 2007 Aug. 2009 Cet. 2009 Y (see n.a. Y Oct. Al varlations ars within
commenis) 2009 approved project budget;
the financial Impact of the
delay was sharad between
the public and private
sector partles.

May 2007 Nov. 2008 Nov, 2008 Y (sae n.a. N Dec. All variations are within
comiments) 2008 approved project budget

May 2007 Dec. 2009 QOct. 2009 Y (see n.a. N Mar. Project reached substantial
comments} 2010 completion 33 days ahead of

schedule; all varfations are
N within approved project budget

{cont'd on next pags)
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Be the Solution.

Project Description

Bid Phase Milestonas

P3 puhlic sectar  Public sactor Expected VIM

tnrdget comjarator savings RFO/RFEQI Preferrad hidder
Project Name Type  $millions (date)  § millions (date)  § millions (date)  Issued RFP issued  announced
St. Joseph's Health BF 38 (nominal) 40.3 (nominal) 3 (nomlnal) Mar. 2006 Aug. 2008 Fab. 2607
Gare—London
Roy McMuriry BF 103 {nominal) 1121 {nominal) 9 (hominal) Mar. 2006 Aug. 2006 Feb. 2007
Youth Gentre
Sunnybrook—M-Wing/ BF 154 (nominal) 168.2 (nominal) 14 {nominal) Nov. 2001 Feh. 2002 Apr, 2007
P&G Fit-Out
Sault Area Hospital BFM 458 (Aug. 2007)  559.8 (Aug. 2007) 102 (Aug. 2007) Apr. 2006 Nov, 2006 Aug, 2007
Bluewater Health BF 248 (nominal) 263.8 (nomlral) 16 (nominal) Mar. 2006 Oct. 2006 Aug. 2007
(Sarnia) '
Rouga Valley Health BF 77 {nominal) 88.3 (nominal) 11 (neminal} Nov. 2006 Feb, 2007 Aug. 2007
System-—Ajax and
Pickering Hospital
Hamilton Health BF 84 (nominal) 1.2 {neminal} 7 {nominaf) Nov. 2006 Mar. 2007 Saep. 2007
Sclences—Gan,
Redsvelopment
Runnymede Healthcare BF 78 (nominal} 89 (nominal) 11 {nominal) Nov. 2006 Apr, 2007 Aug. 2007
Centre
Hamilton Health BF 249 (nominal) 2792 (nominal) 30 (nominal) Mov. 2006 Mar, 2007 Dec. 2007
Sclences—Henderson '
Hospital
Ottawa Hospital BF 81 {nominal) £1.5 {(nominal) 11 (rominal) Nov. 2006 May 2007 Bec, 2007
Reglonal Gancer
Program—{Queensway
Carleton Hospital
Ditawa Haospital BF 59 (nominal} 67.3 (naminal) B (nominal) Nov, 2006 May 2007 Dec. 2007
Regional Cancar
Pragram—The
Ottawa Hospital
MGS Data Gentre DBFM 388 (Apr. 2008)  449.8 {Apr. 2008) 64 (Apr. 2068) Feh. 2007 Jul. 2007 Fab. 2008
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Design, Ganstruction, and Dperaling Phase Milestones
Substantial Confragt  Nan- Successful _
completion date variations  performance clalms against End of
(project Actual to date penalties public sector  contract
Financial closa agreement) completion (Y/N) {Y/N) (Y/N) tarm Results/comments
May 2007 Sep. 2009 Sep. 2009 Y (see n.a, N Jan, Project reached substantial
comments) 2010 completion 18 days ahead of
schedulg; all varlations are
- within approved project budget
Apr, 2007 Apr, 2009 Jun, 2009 Y (sse n.a. N May Financial impaet of late com-
comments) 2009 pletian borne entiraly hy prl-
vate pariner; all variations are
within approvad project budget
Jun, 2007 Jun. 2010 n.a. Y {see n.a. N Oct, Al varlations are within
' commants) 2010 approved project budget
Aug. 2007 Oct. 2010 n.a. Y (see R4, N 2040 All variations are within
commants) approved project budget
Oct. 2007 Oct. 2011 n.a. Y {see n.a. N Jan. All variations are within
B comments) 2012 approved project budget
7 Oct, 2007 Jul, 2010 na. Y{ee  na N © Oet. Al varlations are within
_comments) 2010 approved project budgat
Oct, 2007 Jul. 2009 L2008 Y(ses  na N Aug. Al variations aro within
comments) 2009 approved project budgat
Oct, 2007 Jun, 2010 n.a. Y (see na. N Aug. All varlations are within
— comments) 2010 approved project budgat
Dec. 2007 Mar. 2012 n.a. Y (see n.a. N dun. All varlations are within
comments} 2009 approvad project budgst
Dec, 2007 Oct. 2009 n.a. Y (ses na. N Oct. All variations are within
comments} 2009 approved project budgat
Dec. 2007 May 2011 n.a. Y (see n.a. ] May All varlations are within
comments) 2011 approved projact budgst
- Apr. 2008 Mar, 2010 n.a. N na - | 2040
(cont'd on next pags)
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Project Description Bid Phase Milestones

P3 public sectar  Puklic sector Expected ViM

budget comparator savings RFQ/RFEQH Preferred bidder
Project Name Type $ millions (date)  § mititons (date)  $ milllans (date) issued REP issued  announced
Misslssauga Gradft " BF 198 {nominal) 223.3 {nominal) 26 {ncminal) Apr. 2007 Jul. 2007 Mar. 2008
Valley Hospltal
LHSG/SJHC London— BF 53 {nominat) 68,1 (ncminal) 8 (nominal) Nov. 2006 Aug. 2007 Apr. 2008
M2P2—sSt. Joseph's
Health Cara {BPS)
LHSG/SJHG London— BF 256 {nominal) 296.7 (nominaf) 41 (hominal) Nov. 2006 Aug, 2007 Apr. 2008
M2P2—Victoria :
Campus Haospital (VC3)
Kingston General BF 173 (nominal) 192.8 {nominal) 20 (hominal) Apr. 2007 © Oet, 2007 Jun. 2008
Hospital
Toronto Rehabliltation BF 140 (nominal) 158.5 {nominal) 19 {(nominal) Apr. 2007 Oct. 2007 Jul, 2008
Centre—University
Woodstock General BFM 337 (Oct. 2008)  407.5 {Oct. 2008) 71 {Oct. 2008) Jun, 2007 Jan. 2008 Aug, 2008
Haospital
Lakeridga Health Gorp. BF 112 {nominal) 123 (nominal} 11 (nominal) Oct. 2007 May 2008 Feb. 2009
The Royal Victoria BF 317 (nominal) 361 (nominal) 44 (nominal) Oct, 2007 Jun, 2008 Feb, 2009
Hospltal
Nlagara Health System DBFM 1,085 (Mar. 2009) 1,161 (Mar, 2009) 96 (Mar. 2009) Nov, 2006 Aug. 2007 Aug. 2008
Windsar Reglonal BF n.a, n.a. n.a. Oct, 2007 Oct. 2008 May 2009
Hospltal
Bridgepolnt Health DBFM  820.2 (Aug. 2009) 915.2 (Aug. 2009) 95 {Aug. 2009) Nov. 2007 Jul. 2008 Jun, 2009
Toronto South DBFM  na. na. n.a. Jun. 2008 Oct. 2008 Aug. 2009
Detantion Centre
Autoroute 25 DBFOM  143.1 {2007) 369.2 (20067) 226.1 {2007) Dec. 22,2005 Jul. 20,2006  Jun, 9, 2007
Autoroute 30 DBFOM 1,539 (2008) 2,289.8 {2008) 781 (2008) Nov. 5, 2006 Jun. 20, 2007  Jun. 19, 2008
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Design, Construction, and Operating Phasa Milestones
Substantial Contract Non- Succassiul
completion date vatlations  perfarmance glzims against End of
(project Actual to dale penaltias public sector  coniract
Financial close agreament) complefion {Y/) {(Y/N) (Y/N) term Resulls/comments
May 2008 May 2011 na. Y (see na, N Sep. All variations are within
commenis) 2011 approved projact budgat
Jun, 2008 Aug. 2010 n.a. Y (ses n.a. N Sep. Al varlations are within
cormments) 2010 approved project budgst
Jun. 2008 Mar. 2011 n.a, Y (sea n.a. N May All varlations are within
comments) 2011 approved project budget
Jul. 2008 May 2012 na. Y {see n.d. N May All variations are within
commenis) 2012 approved project budget
Aug. 2008 Sep. 2011 n.a. Y (see n.a N Oct. Al variations are within
comménts) 201 approved project budgat
Oct. 2008 Jun, 2011 n.a, Y (see n.a. N 2041 All varfations are within
comments) approved projact budgat
Feh. 2009 May 2011 n.a. N n.a. N Sep.
2011
Felr. 2009 fab. 2013 n.a. N na. N Apr.
2013
Mar. 2009 Nov. 2012 n.a. N n.a. N 2042
. Jun, 2009 May 2012 n.a. N n.a. N Jurn. ViM report under development
- 2012
] Aug. 2009 Mar. 2013 n.a. N n.a. N 2043
v Oct. 2009 Sep. 2012 na. N n.a. N 2042 VM report under development
Sep. 13, 2007 Oct. 2011 n.a. Y n.a. Y 2042 On budget; P3 budgats are net
af $198 milllon of estimated
..... toll revenues
Sep. 25, 2008 Dec. 2012 n.a. N n.a. N 2043 £3 budgets are net of $21 mil-
lion of estimated toll revenues
feont'd on fext page)
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) Project Description Bid Phase Milsstonas

P3 public sector  Public sector Expecled ViM

hudget comparator savings RFQ/RFEC] Praterred hidder

Projeci Name Type § miliions (data)  $ millions (date)  $ milllons (dats) issued * RFPIssuad  announced
Motorway Service DBFOM -4 (2008) 13.1 {2008) 17 (2008) Nov.9,2006 Mar. 23,2007 Jan, §, 2008
Areas (Phase [)

_} Champlain Residential DBFOM 222 (2009) 320 (2009) 98 (2009) Jul. 8,2007  Jun, 25,2008 Feh, 13, 2009
and Long-Term Care
Centre (RLGC)
Mantréal Symphony DBFOM  266.5 (2009) 313.6 (2009) 46.5 (2009) Dee, 15, 2006 Dec. 21, 2007  Mar, 19, 2009

Orchastra Hall

Notes:

Data correct as of November 2009,
Value-far-money estimates may not ba strictly comparable across Jurlsdictions bacause of differences in methodology.
na. = Not availabls or not applicable.
Abhreviations: .

BF; Build-finance

BFM: Build-finance-maintain

DB: Deslgn-huild

DBFM: Design-bulid-financa-maintaln

DBFQ: Deslgn-build-finance-operata

DBFOM: Design-build-finance-operata-maintain

Sources: Alberta Treasury Board; Infrastructure Ortario; Partnarships BC; Infrastucture Québec, Most of the data presented above are avallable from the wahsites of the raspective P
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) Design, Construction, and Operating Phase Milestones

) Substantlal Gontract Non- Successful _
comyletion date varlations performance claims against End of
(project Actual to date penalties public sector  contragl
Financial cloge agreement) completion {Y/N) (Y/N) {Y/N) tarm Results/camments
1 Sep. 30, 2008 Sep. 2010 n.a. N n.a. N 2038
Apr. 3, 2009 Oct, 2010 n.a. N n.a. N 2034
- Apr, 22, 2009 May 2011 n.a, N n.a. N 2038

}qencies or public sector departments.
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APPENDIX C

Interview Guide

Please answer the following questions and ignore those
not relevant to your organization. For the purpose of
this interview, public-private partnerships (P3s) are long-
term contractual arrangements wherein a public sector
entity procures the design, construction, operation, and/
or maintenance of an asset, usually from a consortium
of private sector firms, and privately financed over a
time period approaching the useful economic life of the
asset, P3s may not include all of the elements above,
but they are likely to include a construction phase and
private financing, |

Ouestion 1—Specifically, what is your organiza-
tion’s role, responsibility, involvement with or
interest in P3s in Canada?

BENEFITS AND DRAWBACKS OF P3s

This section is intended to discuss the henefits and draw-
backs of P3s, including crilicisms voiced by various
groups. The objective is to dispel any misconceptions
about the PFP procurement process.

Question 2—Can the procurement of an asset
{i.e., construction, maintenance) through a P3
provide significant efficiencies (or net henelits) for
the public sector owner of the asset as compared
ta a conventional procurement of the same asset?
If so, please explain why or under what conditions
(e.g., cost-effective allocation of risks between

Be the Solution.

the public and pﬁvate sector; synergies between
design, construction, and facilities management
or operation private consortium is the project
steward in a P3.)

Question 2a—Can you provide examples or evi-
dence of efficiencies (or inefficiencies) specific
to any P3 projects (compared with conventional
projects)?

Questian 3—One of the arguments made in favoar
of P3s is that these types of procurements are
more likely to be on time and on budget and if
budgets or milestones are not met, the private
consortia bears the costs (or penalties). Can you
provide any evidence—on a project-by-project
basis—of whether or not major budget, schedul-
ing, and delivery milestones were met?

Question 4-—Have there been any P3 projects

that have exceeded the original budgets or time-
lines (ur where the assets were not delivered as
specified in the contract) and where the associated
cust overruns were hamne by the public sector? If

50, please explain the circumstatces (e.g., post-
closing revisions ordered by the public sector).

Question -—Some critics claitn that service levels
have suffered under P3s. Is there any evidence that
service levels stipulated in the operational or main-
tenance phases of P3 contracts have not been

Find this report and other Conference Board research at vrww, e-lihrary.ca
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met? Or that the service levels stipulated in the
contracts are inferior to those observed through
conventional delivery of services? If so, please
explain,

Question B—In contrast, some have argued that
P3s are 2 way to ensure that the public sector
pre-commits to maintalring a minimum level of
service (e.g,, facilities maintenance) during the
whole life of the contract, as compared with
conventional service delivery, which has been
more erratic. Please comment and provide
examples if you agree,

Question 7—One criticism of P3s is that the cost
of the private financing, particularly debt finan-
cing, in these deals is greater than the cost of
public sector borrowing, Please discuss the role
of private financing in P3s; whether there are
any benefits or savings that offset the higher
financing costs; and what guarantees there are,
if any (e.g., value-for-money tests), that the
henefits exceed the costs.

Question 8~P3s are relatively complex, long-
term coniracts and it is often argued that the
transaciion cosls of preparing, negotiating, final-
izing, and possibly even managing these con-
tracts are greater than the transaction costs for
conventional procurements of equivalent assets
and services. Do you agree? Are there any off-
setting benefits (e.g., due diligence)? What are
the implications (e.g., minimum dea! size thresh-
olds)? Please comment.

Question 8—Labour unions have argued that P3
efficiencies are achieved at the expense of workers'
pay and working conditions, especially if the oper-
ational or service delivery phase involves non-
union staff while comparable services are normally

jCopyright © 2010 Association of Corporate Counsel
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delivered by union staff. Is there any evidence of
such sources of savings in Canadian P3s? Are there
any safeguards in your jurisdiction requiring pri-
vate sector P3 consortia to hire existing public-

sector employees at the same terms and conditions
stipulated in their respective employment contracts?

Question 10-—If P3 savings during the operational
or scrvice delivery phase are achieved through
fewer hours worked, has this materially affected
service levels or were these savings achieved
through smarter work practices and more flexible
warking arrangements? Please provide examples,

Questicn 11—Cost implications of contract revisians.
P3s are long-term contracts, but public policy
and govemments are subject to change and this
can entail changes in the public sector’s require-
ments under P3 contracts. In principle, these
changes can usually be achieved through con-
tract revisions or, at thé limit, through the ter-
mination of the P3 contract. Is there any evidence
that revisions under P3 contacts are more (or
less) costly to achieve than under conventional
service delivery contracts? Or are contract
revisions more (or less) likely to arisc under P3

contracts, since these are longer-term contracts? -

Quastion 12—Are P3s a procurement device for
reducing public sectar deficits? While some early
Canadian P3 deals were off-balance-sheet trans-
actions, please indicate when (i.e., what year?)
P3 transactions in your jurisdietion became fully
recognized in public accounts, ’

Ouestion 13—Some opponents liken P3s to priva-
tizatfon in disguise, especially in the health sector.
Daes this claim have any merit? Discuss in terms
asset ownership, service delivery, and public
policy responsibilities.

Find this report and other Conterence Board research at www. e-library.cq
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GOMPARING P3s AMD CONVENTIONAL
PROCUREMENT

PROCESSES
Question 14—What are the main differences (and
similarities) hetween a P3 and a conventional pro-
curement in your jurisdiction (or in your experi-
ence)? Please discuss contract length and risk
allocation between the parties. Please provide
examples and stipulate what you mean by a con-
ventional procurement for goods or services
(e.g., an engineering procurement construction
management contract).

Question 15-—P3 contracts in recent years have
been subject to a value for money (VM) test to ensure
that the public sector can reasonably expect to
achieve savings relative to a conventional pro-
curement of the same assets and services. If you
are familiar with the methodology for these VM
tests in your jurisdiction, are these tests carried
out in a rigorous manner and based on conserva-
tive assumptions? Are conventional procurements
in your jurisdiction subfect to any similar tests
{i.e., must they demonstrate value for money
relative to other procurement options)?

Question 16—Are P3s subject to any other tests
or requirements that are not typically imposed
on conventional procurements? Are P3s exempt
from any requirements that prevail under con-
ventional procurements?

Queslion 17—Transparency af process—hid phase.
What information is made available to the pub-
lic (and what remains confidential) during the
competitive phase of a P3 procurement, from
expressions of interest through to financiat
close? How does this differ relative to conven-
tional procurements?

{Question 18—Transparency of process—construction
and operational phases, What information is made
available to the public (and what remains confi-
dential) during the construction and operational
phases of a P3 procurement? How does this differ
relative to conventional procurements?

Be the Solution.

P3 SCREENING CRITERIA

Recent literature indicates that only a minority of infra-
structure projects is delivered as P3s (usually less than

20 per cent) and that P3s can generate significant benefits
only if the right project is selected for a '3 procurement,

Some of the characteristics that describe the “right

project” include:

+ measurable outputs for the project;

+ the feasibility of cost-effective risk transfer to the
private sector;

+ project and policy certainty over a 20- or 30-year
period (i.e., during the countract term);

+ adeal size of at least $75 million to $100 million
in order to attract private sector bidders; and

+ acompetitive market that should produce at least
three bids,

Ouestion 19—Please comment on the validity of
the above project selection criteria. Are these or
any other criteria used in practice to select projects
for P3 treatment in your jurisdiction?

Questien 20—Do the screening criteria help identify
whether any of the project risks (schedule risk, '
coustruction cost, revenue risk) can be trans-
ferred cost-effectively to the private congertium?

Question 21—Are you aware of whether a P3
agency (or government department) has ever
rejected a potential P3 project because it was
not deemed suitable? If so, please explain the
circumstances,

P3s, THE CREDIT GRISIS AND
INFRASTRUGTURE STIMULUS

Question 22—Ts the higher cost and reduced
availability of debt financing, which accounts
for the bulk of ﬁnancfng in highly leveraged
infrastmicture deals, delaying some infrastructure
projects or even leading to their indefinite post-
ponement? Please provide examples.

Find this report and other Contarence Board research at www,e-tihrary.ca
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Questien 23—1Ts infrastructure financing for P3s

likely to benefit from a “flight to quality” among
investors, since such projects are often backed
by availability payments from the public sector?

Quastion 24—Is there a role for the public sector
to play in unlocking private sector financing for
P3 infrastructure projects? Should the public
sector provide interim or bridge financing for a
limited period of time, up to a point where the
deal is refinanced entirely on a private basis?
Arg there any other measures that should be
taken by the public sector? Are any of these likely
to compromise the efficiency benefits of P3s?

Question 25—Ts there a role for P3s in delivering
infrastructure and providing fiscal stitulus during
the current downturn?

ﬁCopyright © 2010 Association of Corporate Counsel

The Gonfarence Board of Canada | 81
CASE STUDIES

This research project calls for four case smdies, one
each from the provinces of Quebec, Ontario, Alberta
and British Columbia—mwith the objective of comparing
the PPP process to the traditional procurement process
in the respective jurisdictions.

Question 26-—In view of the objectives of this
research project, could you suggest one or more
P3 projects for the case studies? These are likely
to be project pairs (i.e., one P3 and a comparable
conventional project} where both projects are in
the same asset class and where data on procure-
ment outcomes (e.g., budgets, time lines, service
levels) are available for both projects.

Find tis raport and other Gonlarence Board research atwww. e-fibrary.ca
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Be the Solution.

[ist of Interviewees

The interviews for this project were conducted during

March and April 2009, The following people were

interviewed:

+ Iane Bird, Canada Line Rapid Transit Tnc.

+ Larry Blain, Partnerships British Columbia

+ Fred Blaney, New Brunswick Department of
Transportation

+ Anthonty Boardman, Sauder School of Business,
University of British Columbia

+ Graham Brown, Carillion Canada Inc.

Guy Chainitre, I’ Agence des partenariats puhlic-

privé du Québec

Nicola Cox, Transport for Londen

Richard Deslauriers, PricewaterhouseCoopers LLP

Jim Dougan, Infrastructure Ontario

Heather Douglas, Borden Ladner Gervais LLP

Stephen Gash, EllisDon Corporation

Vaz Georgioun, Infrastructure Ontario

Russell Goodman, PricewaterhouseCoopers LLP

Nicholas Hahn, Macquarie Capital Markets Canada

+ Plerre Lefebvre, L’ Agence des partenariats public-
privé du Québec

* & * *© * » *>

*

*

* &+ 2 2+

* + + 4+ 2

Bruce Laughton, Quinte Health Care Corporation
David Livingston, Infrastructure Ontario

Don Mackinnon, Power Wortkers® Union

John McBride, PPP Canada

Duncan McCallum, RBC Capital Markets

David McFadden, Gowling Lafleor Henderson LLP
John McKendrick, Infrastructure Ontario

Tim Murphy, McMillan LLP

Brad Nelson, PCL Constructors Canada

Jane Peatch, The Canadian Council for Public
Private Partnerships

Tim Philpotts, Ernst & Young Orenda Cotporate
Finance :

Jay Ramotar, Alberta Treasury Board

Steven Richards, Infrastructure Ontario

Bob Shouldice, Borden Ladner Gervais LLP
Gabriel Sondry, L' Agence des partenariats public-
privé du Québec

Sandra Sultana, Ministére des Transports du Québec
Susan Tinker, Partnerships British Columbia
Julian Ware, Transport for London

Find this report and other Confersnoe Beard rasearch at www.e-Yibrary.ca
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APPENDIX “C”

RISK MATRIX

This Risk Matrix is based on a Risk Matrix
available on the website of Partnerships Victoria

(http://www.partnerships.vic.gov.au

Copyright © 2010 Association of Corporate Counsel 202 of 225




Be the Solution.

ACC's 2010 Annual Meeting

RISK

Deliveryontime

Quality

Intellectual wwownﬁuw :

| Public Sector supplied information

Existing Site Conditions

H”Q..

T s Work Condiions
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12. | Confidentiality
13

Quality w..hamaﬁ

204 of 225

Copyright © 2010 Association of Corporate Counsel




Be the Solution.

ACC's 2010 Annual Meeting

RISK -

21.

Key Personnel

22.

Layout of Work

23.

Subcontractor and md@@:ﬁ :

24.

Labour and Products

25.

Risk m“m“ou. Turnover ;

26.

Other Sito Risks

27.

Equipment Procurement

28.

Equipment Cost increases

29.

Testing

30.

Ummoomﬂo 4<.o&.n . v
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Payment Rask -

32

Substantial Performance

33:

Total Decformance of Work

34.

- Warranty Holdback

35

|- Handover :

Non-Waiver of Rights.

Qommnﬁ,bm gn Rights and "Open Boo 2 .&ﬁﬁwom_nw,

_ | Change Ord

“Concealed or Unknown Conditions
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RISK

41,

Financmg of Project:

42

Hﬂﬁmhmmonw of mmmmom.mo

eriment ..m.g.&nm

43

Dispute Resolution.

. meom.mmona gn&mﬁoﬂmw@pkn )

Assigmability

Damage to property on-site or off-site

saused by Construction

0,

T mebmn E ..Mwunm.w or s after Q%WU&N ;

50,

Patents .

207 of 225

Copyright © 2010 Association of Corporate Counsel

|



Be the Solution.

ACC's 2010 Annual Meeting

| RISK

. | Wodsplace Safety

35

" Indenmification of Public Sector by DB

56.

: wuwwmn.”mmnwannma% wcbchw
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[ RISK

61

Normal corrosion, eroston and wear and tear, faulty operation or
mamtenance or severs conditions . 55

Warranty Holdback

Ligns

. mawnbﬁwmnw wu.,nmm&w ot Liens -

Right of St OFf
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' EQUIPMENT PROCUREMENT RISK ALLOCATION MATRIX

RISK

- [ Manufacturi

[[2.7 | Conformance to Sp

S on_mnm_uo:m and .Uom.mmn v
3. Delivery on time :
4. UETS.Q on c:mvman.v .
1-5. H:.:n_% oamnw. .
6. Proper w.vo.nm.mmwmmb.m.. :
7. Design based-on mwonﬁnmﬂo:m.
8. Oamb.m@ Oaan Regime

| Commissioning:
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[ RISK

“PUBLIC
'SECTOR

Risk of logs affer D mﬁd@q —

| Subcontractor Performance

| Assignability

Aothiorized Agent

19,

i

24.

| Import Duties.
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v SUPPLIER

PUBLIC

NETD

Insurance:: -

- w@OHOW .

22.

Transport Charges

23.

GST and value added taxes o...n.‘mcmosmwo na.n.n

24.

Tests -

25.

Certificates 5

26.

Documentation ok

27

287

29
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" | SUPPLEER _ .
| sEcTOR

PUBLIC

30. Option' for additional m@:ﬁ.ﬁ.umnﬁ.mn.@amw,.mcg.o& _&. price escalation
formula O . -

31: dn.moamno: RQES_ issues

32 Title

33. Force Majeure

34, m:@_mm Seetor Default -
- . Initial wmﬁsoﬁ_

Choice of options

. Specification delivery : :
ublic Sector supplied equipment
Failure to provide acceptance -

Late Delivery . -
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| PUBLIC

[0

| SECTOR
1°36. Payment

- 10% deposit - :
- 10% deposit on o@g on <a=_n_om
- woAXV on 7 days from %_EoQ

37. Quality Oo:qo_ Review mba .H.omsnm of various mmnm a::nm Eo
production process

38 Pre-Delivery Test and Inspection

39. Acceptance Test o
| Defects ‘noted on Poooﬁm:oa ;
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| SUPPLIER | PUBLIC

| SECTOR

Warranty

Quality mwmﬁm.bnw Protocols

Limitation on W&u.»m&a

‘Dietailed Wartants Drotcot s Adrasisraton
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49,
50,

51. | Traming

52. m..wﬁywn.m”ﬁmmwmwﬂmm Uaﬁﬁwmﬁﬁm
53. | ChoiceofLaw

54,

=
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O&M RISK ALLOCATION MATRIX

RISK

Full comnussioning and Start @ ommumm%up .

Commeancs Operation on Time .

Commence Operation om.,Wﬁmmmw :

: Qumﬂmww for Start .Gmu anm&mm.mm

. .b&@ﬁ in wﬁn G@

o ,wa&#n mnnwo_. Omﬁmmbmwm%m .

: H.HEEE Wmmcunnmw Enw&hwm

- Labour issues regarding existing Go Bﬁm :
- Union issues and collective wmmwoﬁmmﬁ

=i Workplace health mﬁm,mmmm ey
= Hhunan rights issues "

b bhﬁ.&vn&gmwom and Wmmwmwmw@ﬁz
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9 | Maintenance

10 Wmmmwmmm ﬁwoww .

11 M.Hmwwubm

2. .ﬂmwsmmnﬂ.m@ﬂq».mm .

13. | Tmselligent ﬁ%ma@% Syster
g7y Vehicles —

o f mbbﬁww wmwmmnnww
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~ PUBLIC
SECTOR

Service msa Performance mﬁm:amam
Per Incident

- w::E:m mo_p
- Missed trips or late trips
-~ In Service Wheelchair ramp failure
- In Service air conditioning/heating :
- 323520 maintenanc Sm@on:o:m
- Repairs required : .
‘=~ Collision damage repairs
- Vehicle cleaning

- Vehicles removed from service mo_. mmmoQ S_mﬁoa a%_o_oznam :

- Marketing materials-
- Vehicle o@Q,mSn dress and noao om Eomomm_onm_ no:a:nn

- wRﬁsSEo collisions
- Zo:-?o‘,aamc_o no_:m_omm
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 Customer satisfaction survey

Customer mQSn.ogEEm E
Ongoing vehicle operator fraining
Ongoing diesel technician training

16.

17. Material Rnosmmcﬁm_o:..omw@..@nm :

18. Severe weather conditions “Summm:m .&mn.a:mmoa or Substantial Delay in
[T

20.
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RISK

" PARTY

~ | PUBLIC
| sEcTor

e

| Fuel Price mnavm.mnm_wmmms during First Year of Term

2

Fuel Price Escalafi on m?wa First Year H,, :

23,

Fuel Price De-escalation m&.nhmﬁm%nﬁ ,

24,

TGsT

25.

Service Determinations

Fare/Rate wo.:.n% S v

Public Services

8. ... | Infrastructure”

~ [25 [ Public Sector Default

Technology and wowﬁ. in Qmmm
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32,

33. wo%oﬁammmo Moncaa,\,.u.
34, U#nom/&m. .

35. Assignment -

36.

37. >nno.:na:,w“,m=m Wm@.okﬁ. :

“Confidentiality
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PARTY

O

[ PUBLIC
| SECTOR

Service and Work Standard

Sabcontracior

.Qmmgnwow defmuli

Pubilic Sector default

Termination for Convenisnce

Step-In Rights

.| Dispute Resolution -

5.

| Operator Indemaity of Public Sector

| Public Sector Indemni ; O@Qﬁom :

Limit on Liability
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Extras from ACC

We are providing you with an index of all our InfoPAKs, Leading Practices Profiles,
QuickCounsels and Top Tens, by substantive areas. We have also indexed for you those
resources that are applicable to Canada and Europe.

Click on the link to index above or visit http://www.acc.com/annualmeetingextras.

The resources listed are just the tip of the iceberg! We have many more, including
ACC Docket articles, sample forms and policies, and webcasts at
http://www.acc.com/LegalResources.
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