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Three Background Check Favorites: 

Criminal 

Credit 

Fair Credit Reporting Act (“FCRA”) 

Criminal Background Checks  
At least seven states restrict the use of criminal history 
in employment decisions: 

California          Minnesota 
Hawaii              Massachusetts  
Illinois               Pennsylvania 
Kansas     
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Criminal Background Checks 

 Recent focus by EEOC and Courts on 
Background Screening Policies and 
Procedures 

• EEOC’s New E-RACE Initiative 
• Adverse Impact 

Due Diligence for Criminal Checks 

Did the applicant actually commit the offense? 
•  Allow the person a meaningful opportunity to explain 

the circumstances of the arrest or conviction and 
make a reasonable effort to determine whether the 
explanation is credible before eliminating him/her 
from consideration 

What is the nature and gravity of the offense? 

How long ago was the offense? 
•  DUI 15 years ago 
•  Retail theft 1 year ago 

What is the nature of the job being applied 
for? 
•  DUI for a consultant/bus driver 
•  Theft for cashier/lifeguard 
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Credit Checks 

Significant recent legislative activity in this area 

Four states (WA,HI, OR, IL) restrict use of credit history 
in employment decisions 

• Others pending  

Similar federal legislation is also pending (SA 3795 and 
HR 3149) 

Fair Credit Reporting Act: 
Overview and Developments 

FCRA Basics: 
•  Applies to background checks performed 

by an outside entity (“consumer reporting 
agency”) 

•  Notice and consent requirements 
•  “Consumer report” vs. “consumer 

investigative report” 

FCRA Basics 

•  Pre-adverse action disclosure 
•  Adverse action notice 
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FCRA Developments 
The growth of litigation related to FCRA 

•  Failure to disclose 
•  Failure to secure consent 
•  Failure to provide adverse action notices 

Managing Selection Programs is Critical 
High Level Profile 
•  Supreme Court decisions in 

Ricci and Lewis 
•  Heightened enforcement 

scrutiny from EEOC & 
OFCCP 

High Business Stakes 
•  Keen competition for best 

talent 
•  Significant capital investment 

and trailing costs; possible 
liabilities 

VALIDATION 
Maximizes Business Value      Minimizes Legal Risk 

To Test – You and Your Client Must Be Committed  

•  Believe in it - Apply tests consistently 
•  It is not cheap - Don’t cut corners in development or 

maintenance 
•  Get expert support -  Outside counsel, reputable vendors & 

consultants 

•  Identify must-haves, pulls on business, and best practices/
trends 

•  Proactively identify the corners vendors cut, and their sales 
pitches 

•  Advocate UGESP validation as the metric for Success & 
Business Value 

If You Do It, 
Do It Well 

Be the 
Solution for 
Your Client 
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Testing & EEO Requirements  

If adverse impact  
•  Title VII & ADA – employer must establish that tests, as applied, 

are “job-related and consistent with business necessity”  
•  ADEA  – employer must establish that tests, as applied, are 

based on reasonable factors other than age 

ADA accommodations in test administration 

Uniform Guidelines on Employee Selection Procedures 
History 
•  Post Griggs, issued in 1978 by EEOC, DOL, DOJ & Civil Service Commission 
•  These are “guidelines” 
•  Somewhat outdated, but no momentum to update 

Scope 
•  Tests and other selection procedures 
•  Framework for adverse impact assessment – 80% rule 
•  Approaches for validation of selection practices that impose adverse impact 

Practical Applications 
•  Framework for employer EEO compliance efforts (not ADEA) 
•  Grounding for OFCCP & EEOC enforcement efforts, but they have “administrative & 

prosecutorial discretion”  
•  UGESP, plus professional IO standards inform the “battle of experts” in litigation 

Validation Principles 
What is Validity?   
•  The degree to which evidence and theory support the interpretations of 

test scores 

What is a Validation Study? 
•  Scientific analysis of the accuracy of inferences from test scores 
•  Use of appropriate & accepted validation study will demonstrate the job 

relatedness of a selection procedure & business necessity 
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Three Basic Validation Strategies 

Content:  establishes that content of test is representative of content of 
job through expert “linkages” 
•  Classic “work sample” tests and job simulations; Job skills & 

knowledge tests; Structured interviews 

Criterion:  statistical proof that test performance predicts job 
performance (concurrent or predictive) 
•  Cognitive tests; Biodata tests  

Construct:  uses criterion strategy linked to constructs (abstract 
variables such as intelligence, motivation, etc.) 
•  Esoteric and rarely used 

Validity Transportability 

Validity evidence from a specific study may be “transported” 
to a new job if The source and target jobs are sufficiently 
similar in job responsibilities and skill requirements  

Job Analysis for the new job is critical to ensure that they 
key characteristics of the two jobs are sufficiently similar 

A helpful approach for managing testing program for 
enterprise with large number of jobs and/or evolving jobs 

Be the Solution for Your Client  
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Identify the Must Haves – Local Validation 
Key for Any Validation - Comprehensive Job Analysis 

•  Appropriate methodologies 
•  Adequate sample size 
•  Shelf life issues  

Key Issues for Content Validation 
•  Test content related to/representative of  job content – linkages 
•  Passing score that selects those who can better perform the job 

Key Issues for Criterion-Related Validation 
•  Selection/harvesting of appropriate job performance criteria & 

sample size 
•  Test content development 
•  Calculation of correlation needed to establish validity 
•  Setting appropriate cut score 
•  Consideration of alternatives imposing less adverse impact   

Identify Pulls on Business, Get Buy-In Up 
Front & Anticipate Pressure Points 

Monetary Costs 
•  Test Development & Validation 
•  Operations, administration & maintenance 

Diversion of Resource Costs  
•  Manager and incumbent resources time to complete job analysis and 

performance criterion tasks 
•  Time for training of administrators, hiring managers and other relevant staff 

Pressure for Exceptions to Override Test Failure 

Best Practices and Trends 
•  Structured interviews deliver 

significant value  
•  Cognitive ability deliver 

significant value, but are 
lightening rods 

•  Compensatory scoring v. 
Stand-alone hurdles 

•  Robust consideration of 
alternatives 

•  Appropriate cut-off scores 
•  Test administration – security, 

confidentiality of scores, 
accommodations process 

•  Privileged periodic adverse 
impact analyses (bottom line 
and step) 

•  Periodic scheduled Job 
Analysis maintenance 
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Make Your Client an Informed Customer 
of Testing Vendors/Consultants 

•  Beware the sales pitch – don’t believe claims that an off-the-shelf test 
–  Is “validated” or “approved” by EEOC/OFCCP 
–  Is “facially valid” 
–  Has no adverse impact 
–  Guarantees wildly successful results 
–  Will be “plug-in-and-play”  

•  Understand the difference between marketing materials & validation 
studies/reports 

•  Common risks with Vendors 
–  Push their own tests to the exclusion of other types of tests 
–  May skimp on validation or documentation 
–  May persist with a tests even if validation is not strong 

How do you identify 
employees who can do the 

work? 

Medical Exams 

•  Americans with Disabilities Act 
-  42 USC 12112(d) 

•  Age Discrimination in Employment 
Act 

•  Genetic Information Nondisclosure 
Act 

•  State drug testing laws 

Laws Governing Medical Exams 
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•  Drug tests are not “medical exams” 
•  Medical exams are not prohibited—but 

strictly regulated 
•  Physical fitness tests are not “medical 

exams” 
•  Pre-hire vs. Post-offer 

ADA Requirements 

Pre-Hire Inquiries 

May not elicit information about disabilities 

Ask only can the applicant perform job related 
functions 

•  Once an offer is made but before an 
employee starts to work, an employer may 
require a medical exam if 
- All employees are subjected to the exam 
-  Information is maintained in separate 

confidential files 

Post-Offer 
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•  Restrictions and accommodations may be 
shared with supervisor 

•  First aid and safety personnel may be 
informed when appropriate 

•  May not be used to discriminate against the 
employee 

Information from Employment Medical Exams 

•  Voluntary medical exams 
•  Exams part of an employee health programs 

that are available to the employees, and 
•  Inquiries about ability to perform job related 

functions are always permitted 

Permitted Examinations 

•  An employer can ask an applicant to 
demonstrate how they might perform a job 
function 
- But the same demonstration must be 

asked of all applicants 

Demonstrations 
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•  Disability may be apparent or the applicant 
may disclose 
- Employer can ask whether the applicant 

will need an accommodation 
•  If the answer is no, no further inquiry 

permitted 

Hiring Individuals with Known Disabilities 

•  The law was passed 
to remove barriers 

•  Possibilities for 
accommodations 
are myriad 

Don’t Fear the ADA 

•  Accommodations do 
not need to be 
expensive 

•  Proper performance 
management will 
help guard against 
lawsuits 
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To Hire or Not To Hire, That is the Question: Employment Screening Best Practices 
ACC Annual Meeting, October 25, 2010 

 
Supporting Materials Regarding Criminal Background Checks, Credit Checks,  

and FCRA Developments 
 

Presented by: Kristina M. Kerwin 

 

I. Criminal Background Checks 

 

 A. State Law Requirements: 

  

California:  Cannot ask applicants about any arrest that did not result in a conviction, and cannot 

seek the information from any other source.  Exceptions:  Out on bail pending trial; health care 

workers in care facilities; supervisory position (children).  California Labor Code §432.7 

 

Hawaii:  Hawaii state law makes it an unlawful employment practice to discriminate on the basis 

of an "arrest and court record."  Haw. Rev. Stat. Ann. 378-2.  The law allows employers to 

inquire as to an applicant's criminal conviction record from the past ten years, provided that the 

crime in the record "bears a rational relationship to the duties and responsibilities of the 

position." Furthermore, this inquiry may take place "only after the prospective employee has 

received a conditional offer of employment which may be withdrawn if the prospective 

employee has a conviction record that bears a rational relationship to the duties and 

responsibilities of the position." Hawaii also provides an exception similar to that found under 

Wisconsin law, which allows employers to consider conviction records that are substantially 

related to the job sought.  

 

Illinois: Cannot use information that has been expunged, sealed, or impounded; and cannot take 

action based on record of arrest (may consider convictions).  Illinois Human Rights Act, 775 Ill. 

Comp. Stat. Ann. 5/2-103. 
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Kansas:  Kansas law provides that an employer cannot be held liable for decisions based on 

criminal history information, as long as the information “reasonably bears” on the individual’s 

trustworthiness, or the safety or well-being of the employees or customers. See K.S.A. § 22-

4710(f). Under K.S.A. § 21-4619(h), in an application for employment, a person whose arrest 

records, conviction or diversion of a crime has been expunged may state that such person has 

never been arrested, convicted or diverted of such crime (with some exceptions for positions 

pertaining to social and rehabilitative services, the practice of law, firearms, private detective, 

etc.). 

 

Minnesota:  Cannot ask applicants about any arrest not followed by a valid conviction, or any 

misdemeanor convictions for which no jail sentence can be imposed.  Applies only to public 

employers and occupations for which a state license is required.  Minn. Stat. Sec. 364 et seq. 

 

Massachusetts:  See below 

 

New York:  New York also has a statute prohibiting employment discrimination on the basis of 

criminal convictions.  The statute provides two exceptions that allow employers to refuse to hire 

applicants based on criminal convictions: when "there is a direct relationship between one or 

more of the previous criminal offenses and the specific license or employment sought" and when 

"the issuance of the license or the granting of the employment would involve an unreasonable 

risk to property or to the safety or welfare of specific individuals or the general public."  See N.Y. 

Correct. Law 752 ("No application for any license or employment ... shall be denied by reason of 

the applicant's having been previously convicted of one or more criminal offenses, or by reason 

of a finding of lack of 'good moral character' when such finding is based upon the fact that the 

applicant has previously been convicted of one or more criminal offenses ... ."). 

 

Pennsylvania:  In Pennsylvania, the use of criminal background checks in making hiring 

decisions is governed by 18 Pa.C.S. Sec. 9125, part of the Criminal History Record Information 

Act, 18 Pa.C.S. Sec. 9101-9181. Section 9125 permits employers to consider an applicant's 

felony and misdemeanor convictions - not mere arrests- in connection with hiring decisions. 

Significantly, however, the convictions may only be considered to the extent they relate to an 
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applicants' suitability for the specific job in question. The Act further requires that if an 

employer's decision not to hire an applicant is based in whole or in part on criminal history 

record information, then the employer must so notify the applicant in writing. Rejected 

applicants can sue to challenge the employer's reliance on the background check. If, for example, 

an employer relies on a conviction unrelated to the job, or if the employer relied on a mere arrest, 

the Act permits an award of actual and real damages, as well as punitive damages (up to 

$10,000.00) and attorneys' fees. 

 

Wisconsin:  Wisconsin's Fair Employment Act prohibits employment discrimination on the 

basis of fourteen grounds, which specifically include "arrest record" and "conviction record."  

Wis. Stat. Ann. 111.31-.395 (West 2002).  The Wisconsin statute, however, also contains an 

exception which provides that employers and licensing agencies may refuse to hire or license an 

individual, or terminate employment or licensing of an individual, if he or she "has been 

convicted of any felony, misdemeanor or other offense the circumstances of which substantially 

relate to the circumstances of the particular job or licensed activity."  (emphasis added).  Recent 

cases have used "a liberal interpretation of the substantial relationship exception," which often 

favors employers.  See Thomas M. Hruz, Comment, The Unwisdom of the Wisconsin Fair 

Employment Act's Ban of Employment Discrimination on the Basis of Conviction Records, 85 

Marq. L. Rev. 779, 827 (2002). 

 

New Massachusetts Law Prohibits Employers From Inquiring About Criminal Convictions 
on “Initial” Applications 
 

On August 6, 2010, Governor Patrick signed into law legislation overhauling the 

Commonwealth’s Criminal Offender Record Information law (CORI). The new law contains 

several provisions that will affect employers’ use of the criminal histories of prospective and 

current employees.  

The new law prohibits employers from asking questions on an “initial written application 

form” about an applicant’s “criminal offender record information,” which includes information 

about criminal charges, arrests, and incarceration. This provision amends a portion of the 

Massachusetts Fair Employment Practices Law, M.G.L. Chapter 151B, §4 (9), which bars 

employers from asking questions of job applicants about arrests that do not result in convictions 
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and convictions for certain misdemeanors, but allows questions about felony convictions and 

about misdemeanor convictions not protected from disclosure. By using the term “initial written 

application,” the new law may allow employers to continue to question applicants about felony 

and currently unprotected misdemeanor convictions in subsequent parts of the application 

process such as in-person interviews, but the intent of the amendment is not clear. The new law 

may also be read to require employers to obtain criminal offender record information only from 

the newly created Department of Criminal Justice Information Services, which is a department in 

the executive office that largely replaces the Criminal History Systems Board (CHSB). The law 

does not address criminal history inquiries conducted by third parties on behalf of a current or 

prospective employer. Until these ambiguities in the CORI reform law are resolved, employers 

are advised to exercise caution in asking job applicants about any felony or misdemeanor 

convictions during the application process, to seek such information from the new Department, 

and to avoid asking for such information in any event on an “initial written application form.”  

The only exceptions to the new initial job application requirements expressly provided in 

the CORI reform law are for (1) positions for which a federal or state law or regulation 

disqualifies an applicant based on a conviction; or (2) employers who are subject to an obligation 

under a federal or state law or regulation not to employ persons who have been convicted.  

Employers Can Still Consider A Candidate’s Criminal History Subject To Conditions  

The	
   CORI	
   reform	
   law	
   does	
   not	
   prohibit	
   employers	
   from	
   obtaining	
   a	
   current	
   or	
  

prospective	
   employee’s	
   criminal	
   history	
   contained	
   in	
   the	
   Commonwealth’s	
   Criminal	
  

Offender	
   Record	
   Information	
   (CORI)	
   database.	
   However,	
   under	
   the	
   law,	
   an	
   individual’s	
  

CORI	
  record	
  will	
  no	
   longer	
   include	
  (1)	
   felony	
  convictions	
  that	
  have	
  been	
  closed	
   for	
  more	
  

than	
   ten	
  years	
   (i.e.,	
   the	
   conviction	
  occurred	
  more	
   than	
   ten	
  years	
  ago	
  or,	
   if	
   the	
   individual	
  

was	
   incarcerated,	
   the	
   individual	
   was	
   released	
   more	
   than	
   ten	
   years	
   ago);	
   or	
   (2)	
  

misdemeanor	
  convictions	
  that	
  have	
  been	
  closed	
  for	
  more	
  than	
  five	
  years.	
   

Also, the employer’s request for a current or prospective employee’s CORI record will no 

longer be invisible to the subject. A current or prospective employee will be able to obtain from 

the Department of Criminal Justice Information Services a log listing the names of persons who 
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requested his or her CORI record, the date of the requests, and the certified purpose of the 

requests.  

Employers in possession of a current or prospective employee’s CORI record are still 

allowed to ask the subject about his or her criminal history and can decide not to hire a candidate 

or take adverse actions based on that person’s criminal history. Before doing either, however, the 

employer must give the subject a copy of his or her CORI record.  

Employers Who Conduct Five or More Criminal Background Investigations Per Year Must Have 

A Written Policy  

Employers who annually conduct five or more criminal background investigations will be 

required to maintain a written criminal offender record information policy. The policy must 

provide that the employer will (1) notify an applicant who is the subject of an investigation of the 

potential of an adverse decision based on the investigation; (2) provide a copy of the policy to 

the applicant and a copy of the criminal offender record information obtained as part of the 

investigation; and (3) provide information concerning the process for the applicant to correct his 

or her criminal record.  

Employer’s Obligation To Discard CORI Records  

The CORI reform law prohibits employers from maintaining a former employee’s CORI 

record for more than seven years from the former employee’s last date of employment. 

Employers are also prohibited from maintaining an unsuccessful candidate’s CORI record for 

more than seven years from the date of the decision not to hire the candidate.  

Employer Defenses To Charges Of Negligent Hiring And Failure To Hire  

The law also contains some protections for employers related to their use of and reliance 

on CORI records, provided that the employer made the employment decision within 90 days of 

receipt of the CORI record and verified the information in the CORI record as set forth in the 

law’s requirements. First, the law shields employers from liability for failure to hire based on 

erroneous information on a candidate’s CORI record. Second, the law provides that employers 
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cannot be liable for negligent hiring by reason of relying solely on CORI records and not 

performing additional criminal history background checks prior to hiring an individual. 

 

 B. Recent focus by EEOC and Courts on Background Screening Policies and Procedures 

 

EEOC’s New E-RACE Initiative 

 

 As part of its new Eradicating Racism and Colorism from Employment (“E-RACE”) 

Initiative, the EEOC is in the process of identifying “issues, criteria and barriers” that contribute 

to race and color discrimination in the workplace.  Part of this effort involves collecting data 

regarding background screening policies and procedures that may disparately impact minority 

applicants.  The EEOC has determined that employer polices or practices of excluding 

individuals from employment based on their criminal history or credit history may have an 

adverse impact on Black or Hispanic employees (or other minority populations) because these 

groups are arrested at a disproportionately higher rate or not given credit advantages as compared 

to the rest of the population.  

 

 The EEOC has recently begun to advance this theory by bringing nationwide pattern and 

practice lawsuits challenging  such screening procedures, and requesting background screening 

policies and procedures from  numerous employers – even in cases unrelated to hiring or 

promotion. Employers are experiencing an uptick in EEOC requests for nationwide information 

regarding background screening procedures, presumably because the EEOC is looking to bolster 

its argument that such employer practices have an adverse impact on minority applicants. 

 

To date there are two reported pattern and practice cases that test this theory: 

 

• EEOC v. Freeman d/b/a TFC Holdings Co., Case No. 09-CV-2573 (D. Md.) (complaint filed on 

September 30, 2009): Nationwide pattern and practice lawsuit alleging that a Dallas-based 

convention and corporate events planning company unlawfully discriminates against Black, 

Hispanic, and male job applicants on a nationwide basis by using credit histories and certain 

types of criminal arrests or convictions as selection criteria. The EEOC alleges that the 
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company’s use of credit histories and criminal backgrounds as selection criteria has a 

“significant disparate impact in Black applicants and that [the company’s] use of criminal history 

information has an adverse impact on Hispanic and male applicants.” 

 

• EEOC v. Peoplemark, Case No. 08-CV-0907 (W.D. Mich.) (complaint filed Sept. 29, 2008): 

Nationwide lawsuit under Title VII on behalf of plaintiff and similarly situated African 

American applicants for employment at Peoplemark. The complaint alleges that the company 

maintains a policy which denies hiring or employment to any person with a criminal record and 

that such policy has a disparate impact on African American applicants. Seyfarth has routinely 

counseled employers about their background screening policies and procedures to comply with 

state law restrictions and requirements and in light of the EEOC’s recent interest in this area. 

 

Employers Should be Wary of Bright Line Policies 

 

 Employers are urged to observe some general parameters when considering an 

applicant’s criminal history.  The applicant's conviction record must be evaluated on its own 

merits rather than by applying hard and fast exclusionary rules. Those who are responsible for 

reviewing the conviction data must understand the nature, qualifications and duties of the 

position for which the applicant has applied. The employer must carefully consider whether or 

not the conviction directly bears on the applicant's suitability for that job. Unless the issue is 

clearly black and white, employers are best advised to consult experienced employment law 

counsel to discuss making and defending a proper decision. 

 

 Documentation is vital. When rejecting an applicant due to background check, the 

employer should memorialize the perceived link between the conviction and the job. Likewise, if 

an applicant is rejected for reasons other than the conviction record, document that fact. A 

contemporaneous annotation may be key to a future defense of an action under  state statutes 

or federal discrimination law. 

 

 Employers should not inform applicants of the strength of their candidacy before the 

criminal background report has been evaluated. If applicants are told they are strong candidates, 
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but later they are turned down after the background report is received, then even if the conviction 

record played no part in the decision, the applicant may be much more likely to contend that it 

did. Avoiding the appearance of impropriety can prevent baseless lawsuits. 

 

 There has also been an increase in the number of charges of discrimination being brought 

in states that have “job relatedness” requirements when employers are making decisions based 

on criminal convictions. This is most notably occurring in Wisconsin at the Department of 

Workforce Development and the New York Civil Rights Division.  

 

II. Credit Checks 

 

 A. State Law Restrictions 

 

Four states (Washington, Hawaii, Oregon and Illinois) now require relatedness between the 

credit history and the position sought before an employer can use such information in making 

employment decisions.  See e.g., Wash. Rev. Code § 19.182.020 (employers may only secure 

credit information for employment decisions if such information is substantially related to the 

job); Hawaii Rev. Stat. § 238-1 (employers can only conduct a credit check if such information 

has a direct relationship to a “bona fide occupational qualification” and a conditional job offer 

has been made to the employee).  In addition, several more states – such as Connecticut, 

Missouri, Ohio, New Jersey, Michigan, and Wisconsin – are considering passing similar laws. 

Further, the EEOC has taken the position that “it seems likely that in most cases credit check 

policies will be legally problematic” in Title VII cases where adverse impact is shown. 

Testimony of EEOC Commissioner Ishimaru, Hawaii State Senate Committee On Labor (March 

19, 2009). 

 

Oregon:  On March 29, 2010, Oregon Governor Kulongoski signed legislation (S.B. 1045) that 

specifically prohibits employers from using credit history in making hiring, discharge, promotion, 

and compensation decisions unless the applicant or employee is given advanced written notice 

and the credit history is substantially related to the position sought. The legislation provides 

additional exceptions for financial institutions and public safety offices. Although the proposed 
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legislation was to be effective July 1, 2010, the Governor declared the legislation effective 

immediately. 

 

Illinois:  On August 10, 2010, Illinois became the fourth state to enact restrictions on an 

employer’s use of credit information in making employment decisions.  Illinois’s Employee 

Credit Privacy Act (H.B.  4658) prohibits most employers from using an applicant’s or 

employee’s credit history or other credit information as a factor in any employment decision (e.g., 

hire, discharge, terms of employment).   The Act also prohibits employers from inquiring into an 

applicant’s or employee’s credit history or obtaining a credit history report from a consumer 

reporting agency.   The Act restricts use of a broad range of credit information regardless of the 

source of such information; it is not limited solely to information obtained from a consumer 

reporting agency.   

 

 The Act applies to employers of any size, but certain employers are specifically excluded 

from the Act’s coverage.  Many governmental employers, as well as banks, savings and loan 

associations, other financial institutions, debt collectors, insurance companies and surety 

businesses are specifically excluded from the Act’s prohibitions.  

 

 The Act also provides limited exceptions that allow employers to use credit information 

where such information is related to a “bona fide occupational requirement” for a particular 

position or group of employees.  The bona fide occupational qualification applies generally to 

those positions involving money-handling or other confidential job duties.  For instance, 

employers may use credit information for employees whose duties: require bonding by state or 

federal law;  have unsupervised access to cash or certain assets valued at $2500 or more; have 

signatory power of $100 or more per transaction; are in a managerial position which involves 

setting direction or control of the business; or involve access to confidential information, 

financial information, or trade secrets. The Act includes other limited exceptions and 

contemplates that future administrative regulations may define additional categories of bona fide 

occupational requirements permitting exceptions to this Act.  Notably, the Act specifically 

incorporates BFOQ definitions from either the state or federal Departments of Labor.    
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 Employers may not retaliate or discriminate against a person for exercising rights under 

the Employee Credit Privacy Act.  Employers who violate the Act may be sued and ordered to 

pay damages including attorneys’ fees.  Further, the Act does not allow waivers of the Act’s 

rights and invalidates any such waivers that exist.  

 

 The effective date of the Act is January 1, 2011.  Accordingly, employers who use credit 

history as part of a background check or other hiring processes should take stock of their policies 

in light of the shifting tide against use of such information. 

 

Pending Federal Legislation 

  

 At the federal level, H.R. 3149 was introduced in the U.S. House of Representatives in 

July 2009, to amend the Fair Credit Reporting Act. Known as the “Equal Employment for All 

Act,” it seeks to prohibit the use of consumer credit checks against prospective and current 

employees for the purposes of making adverse employment decisions. This bill is currently in 

committee; however passage of laws in Oregon and other states may drive further interest in this 

bill at the federal level. In addition, independent of this federal legislation, the Equal 

Employment Opportunity Commission has recently taken particular interest in the use of credit 

checks in employment decisions. 

 

 More recently, Senator Dianne Feinstein of California introduced SA 3795 as an 

amendment to Fair Credit Reporting Act. She submitted this proposal as part of an amendment to 

bill S. 3217 “to promote the financial stability of the United States by improving accountability 

and transparency in the financial system, to end ‘too big to fail,’ to protect the American 

taxpayer by ending bailouts, to protect consumers from abusive financial services practices.” 

Similar to the pending HR 3149, Senator Feinstein’s bill proposes to restrict an employer from 

using a “consumer’s creditworthiness, credit standing, or credit capacity” in making any 

employment decision or for the basis of taking any adverse action—regardless of whether a 

consumer gives an employer consent to use such information. The only exceptions to this 

prohibition would be for: 1) national security or FDIC clearance; 2) employment with state or 
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local government agency which requires the use of this information; 3) employment in a 

management position with access to customer funds at a financial institution; or 4) as otherwise 

required by law. Given Senator Feinstein’s particular commitment to consumer protection 

legislation in the past, the introduction of SA 3795 gives added momentum to this hot button 

topic, and all employers would be wise to monitor this legislation. 

 

III. Fair Credit Reporting Act Overview and Recent Developments 

 

A. An Overview of the FCRA for Employers 

 

 Definitions: 

 Consumer Reporting Agencies 

 Under the FCRA, a consumer reporting agency or CRA is defined as any person who, for 

monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in whole or in part in 

the practice of assembling or evaluating consumer credit information or other information on 

consumers for the purpose of furnishing consumer reports to third parties. When an employer 

seeks any written, oral, or other communication (e.g., credit history, criminal records, driving 

records, etc.) from a CRA about an applicant, employee, or independent contractor for 

employment purposes, it must comply with the notice requirements identified herein. 

 

 Consumer Reports 

 Under the FCRA there are two types of reports available from CRAs: “consumer reports” 

and “investigative consumer reports.” Consumer reports are defined as written, oral, or other 

communications by a consumer reporting agency which bear upon a consumer’s credit 

worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, 

or mode of living and which is used (or expected to be used) as a factor in establishing eligibility 

for employment purposes. This type of report is often obtained by employers (as defined under 

the FCRA) for pre-employment screening.  Investigative consumer reports are reports provided 

by a CRA which include information on a consumer’s  character, general reputation, personal 

characteristics, or mode of living obtained through  communications with neighbors, friends, or 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 25 of 183



associates of the consumer or acquaintances of the consumer or others (California has a different 

definition of “investigative consumer report”). 

 

 In order to comply with the FCRA employers should ensure that any use of investigative 

and other consumer reports satisfies the FCRA’s notice requirements, described below. Specific 

attention should be directed toward employment applications and other documentation used in 

the hiring process. 

 

Specific Notice Requirements For Employers Under the FCRA 

An Employer’s Notice Requirements with Respect to Consumer Reports 

 The FCRA requires employers using consumer reports for employment purposes to abide 

by certain notice requirements. Specifically, the FCRA mandates that employers make a clear 

and conspicuous written disclosure to the applicant or employee that a consumer report may be 

obtained. This written disclosure must appear on a document separate from an employment 

application (e.g., the disclosure cannot be incorporated into an employment application), and it 

must be made before the consumer report is obtained or caused to be obtained. In addition to this 

disclosure, an employer must obtain the written authorization of the applicant or employee prior 

to requesting a consumer report. 

 

 A sample disclosure and consent form is provided at the end of this document.  A copy of 

“A Summary of Your Rights Under the Fair Credit Reporting Act” may be found at the Federal 

Trade Commission’s website, http://www.ftc.gov/os/2004/07/040709fcraappxf.pdf.   

 

 Moreover, before a CRA can provide a consumer report, the employer must certify to the 

CRA that it will distribute the required written disclosure and obtain the required written 

authorization. The employer must also certify that the information being obtained will not be 

used in violation of any federal or state law or regulation. Lastly, the employer must certify that 

it will comply with the adverse action requirements set forth in the FCRA, and described below. 

 

 

 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 26 of 183



An Employer’s Notice Requirements with Respect to Investigative Consumer Reports 

 

 The Act requires that an employer disclose to the applicant or employee that an 

investigative consumer report may be obtained. The employer must give a written disclosure to 

the consumer not later than three days after the report has been first requested from the CRA. 

 

 In addition, the FCRA requires that the disclosure include a summary of consumer rights 

under the FCRA; and a statement informing the applicant or employee of his/her right to request 

additional disclosures regarding the nature and the scope of the investigation.  

 

 If a request for additional disclosure is made within a reasonable time by the applicant or 

employee, the employer must make a complete disclosure of the nature and the scope of the 

investigation that was requested. The disclosure must be in writing and given to the applicant or 

employee no later than five days after the date on which the request was received or the report 

was first requested, whichever is later in time.   It is also important to note that there are also 

many state laws that delineate specific requirements relating to investigative 

consumer reports. 

 

 If an employer takes adverse action on an applicant or employee based in whole or in 

part on information in a consumer report, it must comply with certain notice requirements. 

Under the Act, an adverse action is defined as a denial of employment or any other decision that 

for employment purposes adversely affects any current or prospective employee (e.g., denial of 

promotion or failure to hire applicant). If an employer is contemplating taking adverse action as a 

result of obtaining a consumer report, employers must go through a two-step process. First, 

before the adverse action is taken, the employer must provide the applicant or employee with (1) 

a copy of the consumer report obtained from the consumer reporting agency (CRA), and (2) a 

summary of the consumer’s rights under the Act.  

 

Here is a sample pre-adverse action letter: 

Dear Applicant, 
A decision is currently pending concerning your  application for employment  at (the above 
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employer)(this company).   Enclosed for your information is a copy of the consumer report 
that you authorized  in regard to your application for employment, together with a "Summary 
of Your Rights Under the Fair Credit Reporting Act." 

If there is any information that is inaccurate or incomplete, you should contact this office as 
soon as possible so an employment decision may be completed. 

Sincerely yours, 

 

 The purpose of this notice is to give an applicant the opportunity to see the report that is 

being used against them. If the report is inaccurate or incomplete, the applicant then has the 

opportunity to contact the Consumer Reporting Agency to dispute or explain what is in the report. 

Otherwise, applicants may be denied employment without ever knowing they were the victims of 

inaccurate or incomplete data. 

 

 As a practical matter, by the time an applicant is the subject of a Consumer Report, an 

employer has spent time, money and effort in recruiting, and hiring.  Therefore, it is in the 

employer's best interest to give an applicant an opportunity to explain any adverse information 

before denying a job offer.  If there was an error in the public records, giving the applicant the 

opportunity to explain or correct it could be to the employer's advantage. 

 

 Even if there were other reasons in addition to the Consumer Report for not hiring an 

applicant, these rights still apply. If the intended decision was based in whole or part on the 

Consumer Report, the applicant has a right to receive the report. In a situation where the 

employer feels that they would make an adverse decision anyway, regardless of the report, the 

employer may still want to follow this procedure for maximum legal protection.  

After providing these documents, the employer must wait before taking the adverse action. The 

Federal Trade Commission’s (FTC) staff informally has approved a five business day waiting 

period. The appropriate period should be judged based on the particular facts of each case. 

Although it is somewhat of a legal fiction that employers must act before taking adverse action, 

the Act is clear that employees and applicants should be given the opportunity to correct or 
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challenge incorrect information on a consumer report before the employer actually takes adverse 

action.   

 

 Once the adverse action based, at least in part, on the results of the consumer report has 

been taken, the employer must provide to the applicant or employee the following: (1) notice of 

the adverse action taken; (2) the name, address, and toll-free telephone number of the CRA that 

furnished the consumer report; (3) a statement that the CRA did not make the decision to take the 

adverse action and is unable to provide the consumer the specific reasons why the adverse action 

was taken; (4) notice of the consumer’s right to obtain a free copy of the consumer report from 

the CRA within 60 days; and (5) notice of the consumer’s right to dispute the accuracy or 

completeness of any information in the consumer report furnished by the CRA. 

The following is a sample letter that contains the necessary statements: 

Dear Applicant, 

In reference to your application for employment, we regret to inform you that we are unable to 
further consider you for employment at this time. Our decision, in part, is the result of 
information obtained through the Consumer Reporting Agency identified below. 

The Consumer Reporting Agency did not make the adverse decision, and is unable to explain 
why the decision was made. 

You have the right to obtain within 60 days a free copy of your consumer report from the 
Consumer Reporting Agency as identified below and from any other consumer reporting 
agency which complies and maintains files on consumers on a nationwide basis. 

You have the right to contact the Consumer Reporting Agency listed below to dispute any 
information contained in the report that you believe may be inaccurate or incomplete. A copy 
of your rights under the "Fair Credit Reporting Act" is enclosed, entitled "Summary of Your 
Rights under the Fair Credit Reporting Act." (List the Consumer Reporting Agency's name, 
address and phone number below, including any 800/888 number.) 
 

An Employer’s Liability Under The FCRA 

 

 State or federal actions and private lawsuits are available to enforce compliance with the 

Act. Potential damages include actual damages, compensatory damages, attorneys’ fees, and for 

willful violations, unlimited punitive damages. Any person who knowingly and willfully obtains 

a consumer report under false pretenses may also face criminal prosecution. 
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Recent Litigation Against Employers For Failing To Follow The FCRA And Applicable State 

Laws 

 

 There has recently been an upsurge in litigation involving employer's failing to properly 

follow the strict requirements of the Fair Credit Reporting Act (FCRA) and applicable state laws. 

Most notably, employers have been targeted when they: 1) fail to provide proper “disclosure” to 

applicants or employers that specific background information will be gathered by a third-party in 

connection with their employment that meets the requirements of the FCRA; 2) fail to obtain 

proper consent/authorization for such checks; or 3) fail to follow the stringent adverse action 

procedures. Compare Vlasek v. Wal-Mart Stores, Inc., 2008 U.S. Dist. LEXIS 55761 (S.D. Tex. 

July 22, 2008) (summary judgment granted where former employee claimed employer violated 

the FCRA by using information obtained in a credit/background check as a basis for firing 

employee without providing employee with a copy of the report); Beverly v. Wal-Mart Stores, 

Inc., 2008 U.S. Dist. LEXIS 2266 (E.D. Va. Jan. 11, 2008) (summary judgment denied where 

former employee claimed employer violated the FCRA by using information obtained in a 

background check as a basis for firing employee without providing employee with a copy of the 

report). 

 

 In addition, litigation is also occurring under California's Investigative Consumer 

Reporting Agencies Act.  California's law provides even greater protection for consumers when 

an adverse action is taken, creating the likelihood of more litigation in this area. See Moran v. 

Murtagh, Miller, Meyer & Nelson, LLP, 126 Cal. App. 4th 323 (4th Dist. 2005) (explaining that 

under the revised Investigative Consumer Reporting Agencies Act information in an 

investigative consumer report must be disclosed to an employee whenever an adverse action was 

taken and a report regarding a consumer was obtained, even if the employer states the adverse 

action was not based on the information in the report). 

 

 See also, e.g., Molina, et al. v. Roskam Baking Company and Forge Industrial Staffing, 

Case No. 1:09-CV-475 (Fair Credit Reporting Act class action asserting a pattern and practice of 

failing to provide reports and notice of summary of rights before taking adverse action); Ross, et 
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al. v. Cox Auto Trader, Inc., et al., Case No. 2:09-cv-00522-PJG (United States District 

Court/Eastern District of Wisconsin) (nationwide Fair Credit Reporting Act class action alleging 

failure to provide reports and summary of rights before taking adverse action) 
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FAIR CREDIT REPORTING ACT 
DISCLOSURE TO APPLICANTS FOR EMPLOYMENT 

AND CONSENT FORM 
 
 
This form has been provided to you because Accenture may request a Consumer Report and/or an 
Investigative Consumer Report from a consumer reporting agency. The Company will use any such 
report(s) solely for employment-related purposes.  You should read this form carefully. 
 
Consumer Reports or Investigative Consumer Reports will be obtained from a consumer reporting 
agency, such as, for example, ___________________ [name of agency] located at ________________ 
[address of agency]. They can be contacted at_______________ [phone number of agency]. Any such 
reports may contain information bearing on your character, general reputation, personal characteristics, 
mode of living and credit standing. The types of information that may be obtained include, but are not 
limited to: credit reports, social security number, criminal records checks, public court records checks, 
including civil court records, driving records, educational records, verification of employment positions 
held, workers compensation records, personal and professional references, licensing, certification, etc. 
The information contained in these reports may be obtained by ____________ [name of agency] from 
private or public record sources including sources identified by you in your job application or through 
interviews or correspondence with your past or present coworkers, neighbors, friends, associates, current 
or former employers, educational institutions or other acquaintances. 
 
For California residents, under section 1786.22 of the California Civil Code, you may view the file 
maintained on you by_______________ [name of agency]. You may also obtain a copy of this file, upon 
submitting proper identification and paying the costs of duplication services, by appearing at 
_______________'s [agency’s] offices in person, during normal business hours and on reasonable notice, 
or by mail; you may also receive a summary of the file by telephone.  ________________ [name of 
agency] has trained personnel available to explain your file to you, including any coded information. If 
you appear in person, you may be accompanied by one other person, provided that person furnishes 
proper identification. 
 
You are being given a copy of the "Summary of Your Rights Under the Fair Credit Reporting Act" 
prepared pursuant to 15 U.S.C. section 1681(g)(c). You have the right to request additional disclosures 
of the nature and scope of the investigation and a statement of your rights by 
contacting______________ [name of agency].  
 

CONSENT 
 
In the process of executing your background check, Accenture personnel may be requested to provide 
information about you, including your Social Security number, etc., which you provided to Accenture or 
authorized Accenture to obtain. 
 
Accenture may send your information to a department or office other than the one in which you may 
have initially been interested in obtaining employment. If Accenture does not employ you, Accenture 
may nevertheless retain and use this information so as to be able to consider your application later if a 
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suitable position becomes available and, if appropriate, refer back to this application if you apply with 
Accenture again in the future, as well as for more general management and internal research purposes. 
 
I have carefully read and understand this Disclosure and Consent form and, by my signature below, 
consent to the release of consumer and/or investigative consumer reports, as defined above, to the 
Company in conjunction with my application for employment. I further understand that any and all 
information I provided or otherwise disclosed to the Company by me before, during or after my 
employment, if any, may be utilized for the purpose of obtaining the consumer reports or investigative 
consumer reports requested by the Company. I understand that if the Company hires me, it may request 
a consumer report and/or an investigative consumer report about me, as defined above, for employment-
related purposes during the course of my employment. I understand that my consent will apply 
throughout my employment, to the extent permitted by law, unless I revoke or cancel my consent by 
sending a signed letter or statement to the Company at any time. This Disclosure and Consent form, in 
original, faxed, photocopied or electronic form, will be valid for any reports that may be requested by 
the Company. 
 
 
__________________________________ 
Signature of Applicant 
 
 
__________________________________ 
Printed Name of Applicant 
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Extras from ACC 
 
We are providing you with an index of all our InfoPAKs, Leading Practices Profiles, 
QuickCounsels and Top Tens, by substantive areas. We have also indexed for you those 
resources that are applicable to Canada and Europe.  
 
Click on the link to index above or visit http://www.acc.com/annualmeetingextras. 
  
The resources listed are just the tip of the iceberg!  We have many more, including 
ACC Docket articles, sample forms and policies, and webcasts at 
http://www.acc.com/LegalResources. 
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