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Ethics Issues in Government Investigations
ACC Annual Meeting 2010

How the Whistleblower Provisions of the Dodd-Frank Wall Street Reform
and Consumer Protection Act and the SEC’s Individual Cooperation Policy
Affect Your Company

By Jordan Eth and Justin D. Hoogs

I. Overview of Federal Bounty Programs and Cooperation Policies

Over the years, the federal government has created a patchwork of programs
offering monetary incentives and protections to individuals who report misconduct to
enforcement authorities. The qui tam process under the False Claims Act (“FCA”) is the
primary example of this type of program.' The FCA allows private citizens to (1) file a
lawsuit on behalf of the government charging fraud by government contractors, and (2)
share up to thirty percent of any damages recovered. Persons who make use of the qui
tam process are protected by accompanying anti-retaliation provisions. The FCA’s
whistleblower bounty model has provided the basis for other programs, including one
used by the Internal Revenue Service to reward persons who report tax evasion,” and —
until recently — one used by the Securities and Exchange Commission (“SEC”) to
reward persons who report insider trading.’

Accompanying the development of federal bounty programs has been an
emphasis by regulators and enforcement authorities on companies’ cooperation in
government investigations. Cooperation is considered a key factor in analyzing whether
and to what extent leniency or credit should be granted to investigated companies. In
2003, the Department of Justice (“DOJ”) adopted the Thompson Memorandum, named
for then-Deputy Attorney General Larry Thompson, which made mandatory the use of
nine factors by which companies’ cooperation would be assessed in federal criminal
investigations.* Before the adoption of the Thompson Memorandum, similar factors
existed in formal DOIJ policies, but were considered advisory.

In 2006, the Thompson Memorandum was superseded by the McNulty
Memorandum, named for then-Deputy Attorney General Paul McNulty, which
reaffirmed many of the Thompson Memorandum’s factors, but placed greater restrictions
on prosecutors’ ability to request privilege waivers.” In August 2008, the DOJ issued the

' See 31 U.S.C. § 3730.

? See 26 U.S.C. § 7623(b).

3 See 15 U.S.C. § 78u-1(e). As discussed in Part II, this program has been repealed and replaced by the
Dodd-Frank Act’s whistleblower program.

*U.S. Dep’t of Justice, Memorandum from Deputy Att’y Gen. Larry D. Thompson to Heads of Dep’t
Components and U.S. Att’ys, Principles of Fed. Prosecution of Bus. Orgs. (Jan. 20, 2003). The Thompson
Memorandum is attached at Appendix A.

> U.S. Dep’t of Justice, Memorandum from Deputy Att’y Gen. Paul J. McNulty to Heads of Dep’t
Components and U.S. Att’ys, Principles of Fed. Prosecution of Bus. Orgs. (Dec. 12, 2006). The McNulty
Memorandum is attached at Appendix B.
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most recent version of the Principles of Federal Prosecution of Business Organizations,
which list the factors considered when conducting an investigation, determining whether
to bring charges, and negotiating plea agreements.’ The Principles modify the McNulty
Memorandum by no longer allowing prosecutors to request that companies (1) waive
privilege; (2) refrain from advancing attorneys’ fees to employees; or (3) refrain from
entering into joint-defense agreements.

The SEC issued a Release announcing its own cooperation policy in 2001, when it
decided not to pursue an action against the Seaboard Corporation despite evidence that its
former controller had caused the company’s books and records to be inaccurate and its
financial reports misstated.” The SEC took action against the former controller, but did
not charge the company, pointing to the “nature of the conduct and the company’s
responses.” In the Release — known as the Seaboard Report — the SEC outlined
thirteen factors it considers in determining the extent of a company’s cooperation. The
SEC updated its standards for imposing civil penalties on corporations in 2006, when it
reaffirmed that cooperation is a factor the SEC considers in determining the propriety of a
corporate penalty.®

In the past year, two significant developments have changed the enforcement
landscape and will require companies to reexamine how they design and implement
compliance and ethics programs, respond to allegations of misconduct, and decide
whether and when to disclose potential misconduct to enforcement authorities. First, the
recently-passed Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-
Frank” or the “Act”) creates powerful incentives and protections for whistleblowers that
provide information to the SEC regarding violations of the securities laws.” As noted in
the Senate Banking Committee Report, part of the impetus for the creation of the new
whistleblower program was the inadequacy of existing programs in meeting enforcement
objectives. The Committee cited a recent SEC Office of the Inspector General (“OIG”)
report indicating that since the inception of the Insider Trading and Securities Fraud
Enforcement Act of 1988 whistleblower program, there had been a total of “only seven
payouts to five whistleblowers for a meager total of $159,537.”' The OIG concluded

% Dep’t of Justice, Principles of Fed. Prosecution of Bus. Orgs. (Aug. 2008). The Principles are attached at
Appendix C.

7 SEC, Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions, Exchange
Act Release No. 44969, 76 SEC Docket 220, Accounting and Auditing Enforcement Release No. 1470
(Oct. 23,2001). The Seaboard Report is attached at Appendix D.

¥ SEC, Press Release, Statement of the SEC Concerning Financial Penalties (Jan. 4, 2006). The Financial
Penalties Statement is attached at Appendix E.

? Dodd-Frank Wall Street Reform and Consumer Protection Act, H.R. 4173, 111th Cong. (2010). The
whistleblower provisions of Dodd-Frank are attached at Appendix F.

'S, Rep. No. 111-176, at 111 (2010). Days after Dodd-Frank passed, however, the SEC paid a bounty of
$1 million to two individuals who provided information and documents in connection with the successful
prosecution and collection of civil penalties in an insider trading case. SEC, Press Release, SEC Charges
Pequot Capital Management and CEO Arthur Samberg with Insider Trading (May 27, 2010).
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that the SEC’s insider trading bounty program “[was] not fundamentally well-designed to
be successful.”"'

Second, in addition to company cooperation, enforcement authorities are now
placing a greater emphasis on cooperation by individuals in investigations and related
enforcement actions. Earlier this year, the SEC issued a policy statement describing the
analytical framework it uses to evaluate cooperation by individuals.'> The individual
cooperation policy complements the whistleblower incentive and protection provisions of
Dodd-Frank. The details of both of these developments are discussed below.

I1. The Dodd-Frank Act’s Whistleblower Provisions and the SEC’s Policy
Regarding Cooperation By Individuals

A. The Dodd-Frank Act’s Whistleblower Provisions

The Dodd-Frank Act is broadly intended to reform the financial regulatory system
in response to the recent financial crisis. As part of this reform, the Act creates new
provisions intended to encourage whistleblowers to report violations of the securities
laws to the SEC. In addition, the Act includes anti-retaliation provisions that enhance
existing protections for whistleblowers. Some commentators have referred to the
provisions as a “secret weapon” against fraud on Wall Street and in corporate America.
Others are more skeptical and question whether the trend toward informant-based law
enforcement methods is desirable. The SEC is expected to issue final regulations
implementing the changes made by Dodd-Frank by April 2011.

1. The Dodd-Frank Act’s Whistleblower Incentive Provisions

As mentioned above, before Dodd-Frank, the SEC’s authority to pay bounties to
whistleblowers who reported violations of securities laws was limited to cases of insider
trading. Under Section 21A(e) of the Securities Exchange Act of 1934 (the “Exchange
Act”), the SEC was authorized to award up to ten percent of the civil penalties collected
in insider trading cases to whistleblowers who provided information contributing to
successful prosecutions. Dodd-Frank amends the Exchange Act by adding Section 21F:
Securities Whistleblower Incentives and Protection.”’ Section 21F repeals Section
21A(e) and requires the SEC to reward whistleblowers who voluntarily provide “original
information” relating to a violation of the securities laws that results in successful
prosecution of specified enforcement actions.

To qualify as “original,” the information must be (a) “derived from the
independent knowledge or analysis of a whistleblower”; (b) “not known to the [SEC]
from any other source, unless the whistleblower is the original source of the

""'H. David Kotz, Inspector General, SEC, Assessment of the SEC’s Bounty Program, Report No. 474
(Mar. 29, 2010).

"2 SEC, Policy Statement Concerning Cooperation by Individuals in its Investigations and Related
Enforcement Actions, 17 C.F.R. § 202.12, Release No. 34-61340 (Jan. 19, 2010). The Policy Statement
Concerning Cooperation by Individuals is attached at Appendix G.

" H.R. 4173, 111th Cong. § 922(a).
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information”; and (c) “not exclusively derived from an allegation made in a judicial or
administrative hearing, in a governmental report, hearing, audit, or investigation, or from
the news media, unless the whistleblower is a source of the information.”'* Specified
enforcement actions include “any judicial or administrative action brought by the [SEC]
under the securities laws” resulting in monetary sanctions exceeding $1 million."

The whistleblower is entitled to an award “not less than [ten] percent” and “not
more than [thirty] percent” of the monetary sanctions collected in the action and in
related actions brought by the Attorney General of the United States, an appropriate
regulatory authority, a self-regulatory organization, or a state attorney general in a
criminal proceeding.'® The Act defines monetary sanctions to include “any monies,
including penalties, disgorgement, and interest, ordered to be paid” by the SEC."” The
bounty amount is determined at the discretion of the SEC subject to the ten- and thirty-
percent outer limits. As guidance, the Act provides that the SEC “shall take into
consideration” the significance of the information to the success of the enforcement
action; the degree of assistance provided by the whistleblower; and the programmatic
interest in deterring violations of the securities laws.'® While bounty determinations are
subject to abuse-of-discretion review in an appropriate federal court of appeals, bounty
amounts cannot be appealed.

Whistleblowers may submit information to the SEC anonymously. If they choose
to do so, they must be represented by counsel, and the whistleblower’s identity must be
disclosed before receiving a bounty.'” A company’s officers, directors, employees,
shareholders, business competitors, employees of agents, consultants, distributors,
vendors, contractors, service providers, or customers can all receive bounties under the
Act. Certain individuals are prohibited from receiving award payments, including
persons convicted of crimes related to the violation, those who learned of the disclosed
information through the performance of an audit of financial statements as required by
the securities laws, and certain federal regulatory and law enforcement employees.*’ The
Act also excludes “any whistleblower who fails to submit information to the [SEC] in
such form as the [SEC] may, by rule, require.”*' Finally, the Act bars rewards to persons
who knowingly and willfully make false, fictitious, or fraudulent statements or
representations, or who use any false writing or document knowing that it contains a
false, fictitious, or fraudulent statement or entry.

'* Id. The Senate Banking Committee report explains that in “circumstances when bits and pieces of the
whistleblower’s information were known to the media prior to the emergence of the whistleblower . . . [but]
the critical components of the information [were] supplied by the whistleblower, the intent of the
Committee is to require the SEC to reward such person(s) in accordance with the degree of assistance that
was provided.” S. Rep. No. 111-176, at 111.

" H.R. 4173, 111th Cong. § 922(a).

" 1d.

7 1d.

" 1d.

" Id.

2.

2.
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2. The Dodd-Frank Act’s Protection Provisions

In addition to the incentive provisions, Dodd-Frank significantly enhances
whistleblower protections. Under the Act, employers are prohibited from discharging,
demoting, suspending, threatening, harassing, or otherwise discriminating against
whistleblowers who provide information to enforcement authorities.”> The Act creates a
new private right of action for employees who experience retaliation as a result of “any
lawful act done by the whistleblower [] (i) in providing information to the [SEC] in
accordance with [the incentive provisions]; (ii) in initiating, testifying in, or assisting in
any investigation or judicial or administrative action of the [SEC] based upon or related
to such information; or (iii) in making disclosures that are required or protected” under
the Sarbanes-Oxley Act, the Exchange Act, and “any other law, rule, or regulation
subject to the jurisdiction of the [SEC].”**

Under Dodd-Frank, for the first time, employees can bypass administrative
remedies by bringing their claim in federal court from the outset.** The Act also provides
greater remedies than previously available. In addition to reinstatement without loss of
seniority and litigation costs (including expert witness fees and reasonable attorneys’
fees), employees can now recover double their lost wages with interest, instead of just
lost wages.”> Employees also have six years from the date of the violation to bring suit,
or three years from the date when they knew or should reasonably have known of facts
material to their right of action.”® No action, however, may be brought more than ten
years after the date of the violation.”’

Besides creating a private right of action, the Act contains provisions amending
and strengthening the existing Sarbanes-Oxley anti-retaliation protections.”® The Dodd-
Frank provisions broaden the scope of coverage, extend the statute of limitations, exempt
employee claims from arbitration, and clarify that claims removed to federal court can be
tried before a jury. Dodd-Frank amends Section 806 of Sarbanes-Oxley to broaden the
scope of coverage by clarifying that Section 806’s whistleblower provisions apply to
employees of subsidiaries of publicly traded parent companies “whose financial

information is included in the consolidated financial statements of [parent companies].””

2
1d.

* Id. Dodd-Frank also creates a private right of action for employees in the financial services industry who

experience retaliation in connection with their disclosure of information regarding fraudulent or unlawful

conduct related to the offering or provision of a consumer financial product or service. H.R. 4173, 111th

Cong. § 1057.
** H.R. 4173, 111th Cong. § 922(a).
25
Id.
*1d.
1d.

** In addition to amending the Sarbanes-Oxley Act, Dodd-Frank amends the Commodity Exchange Act, 7
U.S.C. § 1 et seq., to create an incentive program and whistleblower provisions similar to those now
provided by Section 21F of the Exchange Act, including a new private right of action. H.R. 4173, 111th
Cong. § 748. Dodd-Frank also amends the anti-retaliation provisions of the False Claims Act, 31 U.S.C. §
3730(h), by expanding coverage of protected conduct to include associational discrimination and by
clarifying the statute of limitations for actions brought under the False Claims Act. H.R. 4173, 111th Cong.
§ 1079A.

* H.R. 4173, 111th Cong. § 929A.
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This amendment closes a loophole that, in the past, permitted parent companies that
employed most of their workforce through non-publicly traded subsidiaries to avoid
Sarbanes-Oxley liability. In addition to employees of subsidiaries, Dodd-Frank further
expands the reach of Sarbanes-Oxley to include protection for employees of nationally-
recognized statistical ratings organizations.”

Instead of a ninety-day statute of limitations, employees now have 180 days to
initiate a Sarbanes-Oxley action and also may elect to try their cases in federal court
before a jury.”' Finally, Dodd-Frank reverses judicial precedent and amends Section 806
of Sarbanes-Oxley by declaring void any “agreement, policy form, or condition of
employment, including by a predispute arbitration agreement” that waives an employee’s
rights and remedies against retaliation in connection with a whistleblowing event.*

B. The SEC’s Policy Regarding Cooperation By Individuals

The Dodd-Frank whistleblower incentive and protection provisions complement
the SEC’s release earlier this year of a policy statement describing the analytical
framework it uses to evaluate cooperation by individuals. When Robert Khuzami, the
SEC’s Director of the Division of Enforcement, introduced the policy, he described it as
“a potential game-changer for the Division of Enforcement.”* The policy — part of a
larger initiative intended to encourage individual and company cooperation — is
designed to incentivize early and extensive cooperation with SEC investigations and
enforcement actions by allowing diminished sanctions for individuals providing
information regarding violations of the securities laws. The initiative also authorizes new
cooperation tools, including cooperation agreements, deferred prosecution agreements,
non-prosecution agreements, expedited immunity requests, and proffer agreements and
oral assurances.”*

The policy statement describes four general considerations the SEC analyzes
when evaluating an individual’s cooperation. These include: (1) the level of assistance
provided by the individual; (2) the importance of the underlying investigation or
enforcement matter; (3) the societal interest in ensuring the individual is held accountable
for his or her misconduct; and (4) the appropriateness of cooperation credit based on
future risk of wrongdoing. The policy statement details numerous specific factors that
inform each of the four considerations.

First, in analyzing the assistance provided by the cooperating individual, the SEC
will consider the “value” and “nature” of the individual’s cooperation. Among other
factors, the SEC will weigh the extent, quality, and timeliness of the individual’s
cooperation. The SEC will also consider whether cooperation is voluntary, the types of

* H.R. 4173, 111th Cong. § 922(b).

* H.R. 3763, 107th Cong. § 806 (2002); H.R. 4173, 111th Cong. § 922(c).

> H.R. 4173, 111th Cong. § 922(c).

¥ SEC, SEC Announces Initiative to Encourage Individuals and Companies to Cooperate and Assist in
Investigations (Jan. 13, 2010).

** The initiative is contained in the SEC’s Enforcement Manual in a chapter entitled “Fostering
Cooperation.” An excerpt from the Manual is attached at Appendix H.
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assistance provided by the individual, whether the individual encouraged or authorized
others to cooperate, and whether the individual disclosed information not otherwise
obtainable.

Second, in analyzing the importance of the underlying matter, the SEC will
consider the “character of the investigation” and the dangers presented by the underlying
violations to investors and others. The character of the investigation is assessed by
considering whether the subject matter is an enforcement priority, the type of securities
violation, the age and duration of misconduct, and the number and frequency of
violations. In analyzing the dangers presented by the underlying violations, the SEC will
consider the amount of harm or potential harm caused by the misconduct, the type of
harm, and the number of individuals or entities harmed.

Third, in analyzing the “societal interest in holding the cooperating individual
fully accountable” for misconduct, the SEC will consider, among other factors, the
severity of the misconduct, the culpability or intent of the individual, the degree to which
the individual tolerated illegal activity, the individual’s efforts to remedy any harm
caused, and the sanctions imposed by other authorities.

Finally, in analyzing the appropriateness of cooperation credit, the SEC will
examine the “[p]rofile of the individual.” Enforcement officials will consider, among
other factors, the individual’s history of lawfulness, acceptance of responsibility, and
whether the individual will have an opportunity to commit future violations of the
securities laws based on his or her occupation or position within a company.

While the initiative also reiterates the SEC’s policy on cooperation by companies
contained in the Seaboard Report and makes available to companies the same tools
available to individuals, it reflects — along with the Dodd-Frank provisions — a new
emphasis and reliance by the SEC on individuals in meeting its enforcement objectives.

III. A New Dynamic and the Changing Role of the SEC

Over the past two years, SEC reforms have focused on restoring confidence
through the more aggressive pursuit of violators and new enforcement structures and
tactics. To that end, the SEC has implemented extensive policy and procedural changes
intended to give enforcement authorities greater discretion in initiating and conducting
investigations, bringing enforcement actions, and imposing penalties. This has created a
new enforcement dynamic that is more prosecutorial, faster, and more complex for
companies to navigate.

Many of the changes permit the SEC to operate more like a criminal prosecutor.
The new cooperation initiative, for example, authorizes the use of deferred prosecution
agreements and non-prosecution agreements in exchange for cooperation, which are tools
routinely used as part of corporate crime investigations by the DOJ. In a speech before
the Society of American Business Editors and Writers, Khuzami noted that “cooperator
testimony is the lifeblood of criminal prosecutions . . . [and] cooperating witnesses can be
the master key that unlocks the intricacies of cases involving complex transactions that
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might otherwise escape detection, or enable authorities to apprehend the higher-ups
whose culpability can be the most challenging to establish.”*”

There are also initiatives to speed up investigations and make them more efficient.
Senior officers at each regional SEC office now have delegated authority to issue formal
orders of investigation, which allows the enforcement staff to serve subpoenas. Before
2009, all formal orders were required to be issued by the SEC itself. The change allows
the SEC to obtain evidence faster, freeze assets earlier, and better coordinate enforcement
efforts. In addition, the SEC has streamlined the process for submitting witness
immunity requests to the DOJ for cooperating individuals. Specialized units have also
been created in specific enforcement areas.

While these changes themselves have already resulted in increased enforcement,
companies now have to navigate even more complex investigations. This is especially
the case now that individuals can trade information for (1) the promise of a large bounty;
(2) powerful protections against employer retaliation; and (3) reduced exposure and
cooperation credit.

IV.  How Companies Can Respond

The new whistleblower provisions and the encouragement of individual
cooperation bring with them the likelihood of increased enforcement actions against
companies based on alleged violations of the securities laws. In light of this new
environment, companies should consider changes in each of the following areas:

A. Compliance and Ethics Programs

The whistleblower provisions and the potential to collect a substantial cash
bounty incentivize employees to ignore corporate compliance systems and ethics
programs. In light of Dodd-Frank’s whistleblower incentive provisions, companies
should review their compliance and ethics programs. This should be done with an eye
toward ensuring that the programs allow companies to identify, investigate, and handle
potential misconduct quickly and effectively.

Competing directly with the whistleblower provisions and finding ways to learn
information first and incentivize employees to report up (instead of out) will be
challenging. To encourage employees to voice concerns internally, companies should
cultivate a compliance culture that emphasizes, values, and rewards ethical behavior,
integrity, and accountability. Companies should make clear that adherence to the
securities laws is a consistent and core value and that concerns raised internally will be
taken seriously. Often, whistleblowers go outside the company only after they conclude
that the company has not listened to them.

Although the specific circumstances of companies differ, general areas companies
can consider when evaluating their compliance and ethics programs include:

3% Robert Khuzami, SEC Director of the Division of Enforcement, Speech to the Society of American
Business Editors and Writers (Mar. 19, 2010).
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e Ensuring that company personnel are regularly educated and trained on the
requirements of securities laws and how to comply with them to prevent
uninformed individuals from making false or misguided reports;

e Ensuring that management is trained to recognize whistleblower
complaints, report complaints, and respond to complaints;

e Ensuring that programs are reviewed and updated periodically to account
for changes in the law and the company’s business;

e Ensuring appropriate disciplinary procedures are in place that address
conduct that violates the securities laws and the failure to take reasonable
steps to prevent and detect misconduct by others;

e Verifying that compliance audits and risk assessments are regularly
performed to detect potential risks or offenses before they turn into
violations and before discovery outside the company is likely;

e Verifying that internal reporting mechanisms such as anonymous hotlines
are clearly established and ensuring that reported information and tips are
quickly and appropriately escalated;

e Assessing which subsidiaries or affiliates are now covered by Sarbanes-
Oxley and strengthening internal reporting procedures to encourage
employees to raise concerns internally;

e Ensuring that employee conduct manuals expressly require employees to
report potential misconduct, and that employees are regularly trained on
and acknowledge this obligation; and

e Ensuring that third-party contracts include an obligation that the third
party provides notice of potential compliance issues.

In reviewing their compliance and ethics programs, companies can also consider
the pending amendments to the U.S. Sentencing Guidelines (the “Guidelines”) scheduled
to take effect in November 2010 (absent congressional action otherwise), which provide a
reduction in culpability score for companies that have in place an “effective” compliance
and ethics program at the time of a violation.’® Enforcement authorities use the
Guidelines as a starting point when calculating fines and settlement figures. Under the
amendments, sentencing credit is available to companies that meet the criteria for having
“effective compliance and ethics programs,” which include:

e Direct reporting obligations. The persons with operational responsibility
for the corporation’s compliance and ethics program must have “direct

% U.S. Sent’g Comm’n, Amendments to the Sentencing Guidelines §§ 8B2.1, 8C2.5 (May 3, 2010). An
excerpt from the amendments to the Guidelines is attached at Appendix 1.
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reporting obligations” to the governing authority including, for example,
the board of directors or the audit committee. A reporting obligation to
the general counsel or another high-level officer would not meet this
requirement.

e Discovery of offense. The compliance and ethics program must detect the
offense before discovery outside the corporation is reasonably likely.

e Reporting of offense. The organization must promptly report the offense
to the appropriate federal authorities.

e Involvement of compliance personnel. No person with operational
responsibility for the compliance and ethics program participated in,
condoned, or was willfully ignorant of the offense.’’

The commentary to the amendments provides additional guidance regarding how
a company can establish an effective compliance and ethics program. “Direct reporting
authority,” for example, is the autonomy and authority granted to the person in charge of
the compliance program to “communicate personally” with the board or its audit
committee where there is suspected criminal conduct. In addition, the person in charge of
the compliance program must report to the board at least annually regarding the
implementation and effectiveness of the compliance program. Companies should thus
ensure that their written policies provide for direct reporting to the board to maximize
their chances of qualifying for the sentencing credit based on a finding that their
compliance and ethics program is “effective.”

Finally, companies can participate in the comment process associated with SEC
rule-making to communicate their concerns regarding the potential of the Dodd-Frank
whistleblower provisions to undermine corporate compliance programs. Companies
should emphasize that the goal of such programs is to detect misconduct early on and
promptly implement remedial measures. For compliance and ethics programs to remain
effective, the regulations could provide that whistleblowers should at least attempt to
exhaust internal remedies before reporting to the government.

B. Anti-Retaliation Policies

In addition to finding ways to minimize violations and events that create
whistleblowing opportunities, companies need to take steps to minimize the risk of
whistleblower retaliation claims. While the whistleblower incentive provisions will
likely cause an increase in the number of whistleblower claims, the protection provisions
will also likely cause an increase in the costs and risks associated with defending
potential retaliation claims. In light of the enhanced protections and remedies provided to
whistleblowers in Dodd-Frank, companies should review the effectiveness of personnel
and anti-retaliation policies.

37 See id. at § 8C2.5.
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Anti-retaliation policies should ensure that measures are in place to prevent actual
or perceived mistreatment of known whistleblowers. Disciplinary and evaluation
procedures should require that the reasons for taking specific employment actions are
clearly and adequately documented. In evaluating anti-retaliation policies, companies
must be careful not to discourage employees from turning to enforcement authorities, as
such action could be used by employees as evidence of retaliatory intent. In addition,
companies should revise their document-retention policies to retain personnel files and
other records that could be used to defend against a potential retaliation claim for at least
ten years, the maximum statute of limitations period under the newly-created private right
of action.

Under the amendments to Sarbanes-Oxley, companies can no longer avoid
litigation of retaliation claims through pre-dispute arbitration agreements or general
release and settlement agreements. In addition, anti-retaliation policies will need to be
updated and modified to include subsidiaries and affiliates that are now subject to
potential whistleblower exposure.

C. Responding to Potential Misconduct

In light of the new whistleblower provisions and emphasis on individual
cooperation, as well as the faster and more streamlined processes at the SEC, companies
will need to respond to potential misconduct much more frequently and quickly. No
company will want to “lose the race” to get on top of the facts. For that reason,
companies should consider having procedures (and counsel) in place and ready to
respond promptly to discoveries of potential misconduct that could create liability. A fast
and effective response will boost a company’s credibility and possibly translate into more
lenient treatment if enforcement authorities eventually become involved.

D. Self-Reporting Violations, Cooperating With Enforcement
Authorities, and Public Disclosure

In the past, companies faced a delicate and complex assessment when deciding
whether and when to self-report potential misconduct to enforcement authorities. On one
hand, making a voluntary disclosure increases the possibility of mitigating civil and
criminal penalties, or avoiding prosecution altogether. The Seaboard Report, for
example, states that the SEC will consider a number of factors, including voluntary
disclosure and cooperation, when determining whether to initiate an enforcement action
or civil proceedings against a company for violations of the securities laws. Other
benefits of self-reporting include the ability to define the misconduct and put in place
remedial measures.

On the other hand, self-reporting contains significant risks. It could bring undue
enforcement attention to a minor matter that would otherwise go unnoticed. It could also
prompt the filing of shareholder lawsuits.

The new incentives change this balance. Now, it is more likely that individuals
— who may not even be company employees — will take action that triggers a
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government investigation. Companies will likely self-report earlier and more often to
maximize the chance of receiving cooperation credit.

E. Ancillary Effects

The potential for more investigations, enforcement actions, and retaliation claims
will have additional effects. First, in dealing with increased legal exposure, companies
will need to be prepared to address public and investor relations issues that these actions
and related disclosures will cause.

Second, plaintiffs’ lawyers may draw on the fact of an SEC investigation, or a
whistleblower claim, to bring derivative or securities class action lawsuits. In doing so,
plaintiffs’ lawyers may attempt to use the Freedom of Information Act to obtain
documents related to SEC investigations, or information disclosed in whistleblower
lawsuits as a means to bolster their complaints.

F. Insurance

The likely increase in enforcement actions, investigations, and private securities
litigation also raises questions about the adequacy of companies’ insurance coverage. In
light of the new whistleblower provisions and emphasis on individual cooperation,
companies should consider:

e  Whether covered “claims” include internal investigations;

e  Whether covered “claims” include civil, criminal, administrative, and
regulatory investigations, both informal and formal; and

e Whether existing policy limits are adequate.
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U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

January 20, 2003
MEMORANDUM

TO: Heads of Department Components
United States Attorneys

FROM: Larry D. Thompson
Deputy Attorney General

SUBJECT: Principles of Federal Prosecution of Business Organizations

As the Corporate Fraud Task Force has advanced in its mission, we have confronted certain issues in the
principles for the federal prosecution of business organizations that require revision in order to enhance our
efforts against corporate fraud. While it will be a minority of cases in which a corporation or partnership is itself
subjected to criminal charges, prosecutors and investigators in every matter involving business crimes must
assess the merits of seeking the conviction of the business entity itself.

Attached to this memorandum are a revised set of principles to guide Department prosecutors as- they make
the decision whether to seek charges against a business organization. These révisions draw heavily on the™’
combined efforts of the Corporate Fraud Task Force and the Attorney General's Advisory Committee to put the
results of more than three years of experience with the principles into practice.

The main focus of the revisions is increased emphasis on and scrutiny of the authenticity of a corporation's
cooperation. Too often business organizations, while purporting to cooperate with a Department investigation, in
fact take steps to impede the quick and effective exposure of the complete scope of wrongdoing under
investigation. The revisions make clear that such conduct should weigh in favor of a corporate prosecution. The
revisions also address the efficacy of the corporate governance mechanisms in place within a corporation, to
ensure that these measures are truly effective rather than mere paper programs.

Further experience with these principles may lead to additional adjustments. | look forward to hearing
comments about their operation in practice. Please forward any commerits to Christopher Wray, the Principal
Associate Deputy Attorney General, or to Andrew Hruska, my Senior Counsel.

- Federal Prosecution of Business Organizations'

l. Charging a Corporation: General

A. General Principle: Corporations should not be treated leniently because of their artificial nature nor should
they be subject to harsher treatment. Vigorous enforcement of the criminal laws against corporate wrongdoers,
where appropriate results in great benefits for law enforcement and the public, particularly in the area of white
collar crime. Indicting corporations for wrongdoing enables the government to address and be a force for positive
change of corporate culture, alter corporate behavior, and prevent, discover, and punish white collar ¢rime.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider the factors.discussed
herein. First and foremost, prosecutors should be aware of the important public benefits that-may flow from
indicting a corporation in appropriate cases. For instance, corporations are likely to take immediate remedial steps
when one is indicted for criminal conduct that is pervasive throughout a particular industry, and thus an indictment g
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often provides a unique opportunity for deterrence on a massive scale. In addition, a corporate indictment
may result in specific deterrence by changing the culture of the indicted corporation and the behavior of its
employees. Finally, certain crimes that carry with them a substantial risk of great public harm, e.g., envnronmental
crimes or financial frauds, are by their nature most likely to be committed by businesses, and there may,
therefore be a substantial federal interest in indicting the corporation.

Charging a corporation, however, does not mean that individual directors, officers, employees, or
shareholders should not also be charged. Prosecution of a corporation is not a substitute for the prosecution of
criminally culpable individuals within -or without the corporation. Because a corporation can act only through
individuals, imposition of individual criminal liability may provide the strongest deterrent against future corporate
wrongdoing. Only rarely should provable individual culpability not be pursued, even in the face of offers of
corporate guilty pleas.

Corporations are "legal persons," capable of suing and being sued, and capable of committing crimes. Under
the doctrine of respondeat superior, a corporation may be held criminally liable for the illegal acts of its directors,
officers, employees, and agents. To hold a corporation liable for these actions, the government must establish
that the corporate agent's actions (i) were within the scope of his duties and (ii) were intended, at least in part, to
benefit the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should consider the
corporation, as well as the responsible individuals, as potential criminal targets. -

Agents, however, may act for mixed reasons -- both for self-aggrandizement (both direct and indirect) and for
the benefit of the corporation, and a corporation may be held liable aslong as one motivation of its agent is to
benefit the corporation. In United States v. Automated Medical Laboratories, 770 F.2d 399 (4th Cir. 1985), the
court affirmed the corporation's conviction for the actions of a subsidiary's employee despite its claim that the
employee was acting for his own benefit, namely his "ambitious nature and his desire to ascend the corporate
ladder.” The court stated, "Partucci was clearly acting in part to benefit AML since his advancement within the
corporation depended on AML's well-being and its lack-of difficulties with the FDA." Similarly, in United States v.
Cincotta, 689 F.2d 238, 241-42 (15t Cir. 1982), the court held, "criminal Ilabmty may be imposed on the corporation
only where the agent is acting within the scope of his employment. That, in turn, requires that the agent be
performing acts of the kind which he is authorized to perform, and those acts must be motivated -- at least in part -
- by an intent to benefit the corporation." Applying this test, the court upheld the corporation’s conviction,
notwithstanding the substantial personal benefit reaped by its miscreant agents, because the fraudulent scheme
required money to pass through the corporation's treasury and the fraudulently obtained goods were resold to the
corporation’s customers in the corporation's name. As the court concluded, "Mystic--not the individual defendants-
-was making money by selling oil that it had not paid for."

Moreover, the corporation need not even necessarily profit from its agent's actions for it to be held liable. in
Automated Medical Laboratories, the Fourth Circuit stated:

[B]enefit is not a "touchstone of criminal corporate liability; benefit at best is an evidential, not an -
operative, fact." Thus, whether the agent's actions ultimately redounded to the benefit of the corporation
is less significant than whether the agent acted with the intent to benefit the corporation. The basic
purpose of requiring that an agent have acted with the intent to benefit the corporation, however, isto
insulate the corporation from criminal liability for actions of its agents which be inimical to the interests of
the corporation or which may have been undertaken solely to advance the interests of that agent or of a
party other than the corporation.

770 F.2d at 407 (emphasis added; quoting Old Monastery Co. v. United States, 147 F.2d 905, 908 (4 Cir.), cert.
denied, 326 U.S. 734 (1945)).

. Charging a Corporation: Factors to Be Considered

A. General Principle: Generally, prosecutors should apply the same factors in determining whether to charge
a corporation as they do with respect to individuals. See USAM § 9-27.220, et seq. Thus, the prosecutor should
weigh all of the factors normally considered in the sound exercise of prosecutorial judgment: the sufficiency of the -
evidence; the likelihood of success at trial,; the probable deterrent, rehabilitative, and other consequences of -
conviction; and the adequacy of noncriminal approaches. See id. However, due to the nature of the corporate
"person," some additional factors are present. In conducting an investigation, determining whether to bring
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charges, and negotiating plea agreements, prosecutors should consider the following factors in reaching a
decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, including the risk of harm to the public, and applicable
policies and priorities, if any, governing the prosecution of corporations for particular categories of crime (see
section M, infra),

2. the pervasiveness of wrongdoing within the corporation, including the complicity in, or condonation of,
the wrongdoing by corporate management (see section IV, infra); :

3. the corporation's history of similar conduct, including prior criminal, civil, and regulatory enforcement
actions against it (see section V, infra);

4. the corporation's timely and voluntary disclosure of wrongdoing and its willingness to cooperate in the
investigation of its agents, including, if necessary, the waiver of corporate attorney-client and work product
protection (see section VI, infra); :

5. the existence and adequacy of the corporation's compliénce program {see section VII, infra);

6. the corporation's remedial actions, including any efforts to implement an effective corporate
compliance program or to improve an existing one, to replace responsible management, to discipline or
terminate wrongdoers, to pay restitution, and to cooperate with the relevant government agencies (see
section VI, infra);

7. collateral consequences, including disproportionate harm to shareholders, pension holders and ]
employees not proven personally culpable and impact on the public arising from the prosectition (see section
IX, infra); and a

8. the.adequacy of the prosecution of individuals responsible for the corporation's malfeasance;
9. the adequacy of remedies such as civil or regulatory enforcement actions (see section X, infra).

B. Comment: As with the factors relevant to charging natural persons, the foregoing factors are intendeéd to
provide guidance rather than to mandate a particular result. The factors listed in this section are intended to-be
illustrative of those that should be considered and not a complete or exhaustive list. Some or all of these factors
may or may not apply to specific cases, and in some cases one factor may override all others. The nature and
seriousness of the offense may be such as to warrant prosecution regardless of the other factors. Further,
national law enforcement policies in various enforcement areas may require that more or less weight be given to
certain of these factors than to others.

In making a decision to charge a corporation, the prosecutor generally has wide latitude in determining when,
whom, how, and even whether to prosecute for violations of Federal criminal law. In exercising that discretion,
prosecutors should consider the following general statements of principles that summarize appropriate
considerations to be weighed and desirable practices to be followed in discharging their prosecutorial

. responsibilities. In doing so, prosecutors should ensure that the general purposes of the criminal law - assurance
of warranted punishment, deterrence of further criminal conduct, protection of the public from dangerous and
fraudulent conduct, rehabilitation of offenders, and restitution for victims and affected communities -- are
adequately met, taking into account the special nature of the corporate "person."

lll. Charging a Corporation: Special Policy Concerns

A. General Principle: The nature and seriousness of the crime, including the risk of harm to the public from
the criminal conduct, are obviously primary factors in determining whether to charge a corporation. In addition,
corporate conduct, particularly that of national and multi-national corporations, necessarily intersects with federal
economic, taxation, and criminal law enforcement policies. In applying these principles, prosecutors must consider
the practices and policies of the appropriate Division of the Department, and must comply with those policies to
the extent required. .
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B. Comment: In determining whether to charge a corporation, prosecutors should take into account federal
law enforcement priorities as discussed above. See USAM § 9-27-230. In addition, however, prosecutors must be
aware of the specific policy goals and incentive programs established by the respective Divisions and regulatory
agencies. Thus, whereas natural persons may be given incremental degrees of credit (ranging from immunity to
lesser charges to sentencing considerations) for furning themselves in, making statements against their penal
interest, and cooperating in the government's investigation of their own and others' wrongdoing, the same
approach may not be appropriate in all circumstances with respect to corporations. As an example, it is entirely
proper in many investigations for a prosecutor to consider the corporation's pre-indictment conduct, e.g.,voluntary
disclosure, cooperation, remediation or restitution, in determining whether to seek an indictment. However, this
would not necessarily be appropriate in an antitrust investigation, in which antitrust violations, by definition, go to
the heart of the corporation’s business and for which the Antitrust Division has therefore established a firm policy,
undérstood in the business community, that credit should not be given at the charging stage for a compliance
program and that amnesty is available only to the first corporation to make full disclosure to the government. As
another example, the Tax Division has a strong preference for prosecuting responsible individuals, rather than
entities, for-corporate tax offenses. Thus, in determining whether or not to charge a corporation, prosecutors
should consult with the Criminal, Antitrust, Tax, and Environmental and Natural Resources Divisions, if
appropriate or required.

iIV. Charging a Corporation: Pervasiveness of Wrongdoing Within the Corporation

A. General Principle: A corporation-can only act through natural persons, and it is therefore held responsible
for the acts of such persons fairly attributable to it. Charging a corporation for even minor misconduct may be
appropriate where the wrongdoing was pervasive and was undertaken by a large number of employees or by all
the employees in a particular role within the corporation, e.g., salesmen or procurement officers; or was condoned
by upper management. On the other hand, in certain limited circumstances, it may not be appropriate to impose
liability upon a corporation, particutarly one with a compliance program in place, under a strict resporideat superior
theory for the single isolated act of a rogue employee. There is, of course, a wide spectrum between these two
extremes, and a prosecutor should exercise sound discretion in evaluating the pervasiveness of wrongdoing -
within a corporation.

B. Comment: Of these factors, the most important is the role of management. Although acts of even low-level
employees may result in criminal liability, a corporation is directed by its management and management is
responsible for a corporate culture in which criminal conduct is either discouraged or tacitly encouraged. As stated
in commentary to the Sentencing Guidelines:

Pervasiveness [is] case specific and [will] depend on the number, and degree of responsibility, of
individuals [with] substantial authority ... who participated in, condoned, or were willfully ignorant of the
offense. Fewer individuals need to be involved for a finding of pervasiveness if those individuals
exercised a relatively high degree of authority. Pervasiveness can occur either within an organization as
a whole or within a unit of an organization.

USSG §8C2.5, comment. (n. 4).
V. Charging a Corporation: The Corporation'é Past History

A. General Principle: Prosecutors may consider a corporation's history of similar conduct, including prior
criminal, civil, and regulatory enforcement actions against it, in determining whether to bring criminal charges.

B. Comment: A corporation, like a natural person, is expected to learn from its mistakes. A history of similar
conduct may be probative of a corporate culture that encouraged, or at least condoned, such conduct, regardiess
of any compliance programs. Criminal prosecution of a corporation may be particularly appropriate where the
corporation previously had been subject to non-criminal guidance, warnings, or sanctions, or previous criminal
charges, and yet it either had not taken adequate action to prevent future unlawful conduct or had continued to
engage in the conduct in spite of the warnings or enforcement actions taken against it. In making this
determination, the corporate structure itself, e.g., subsidiaries or operating divisions, should be ignored, and
enforcement actions taken against the corporation or any of its divisions, subsidiaries, and affiliates should be
considered. See USSG § 8C2.5(c) & comment. (n. 6). -
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VI. Charging a Corporation: Cooperation and Voluntary Disclosure

A. General Principle: In determining whether to charge a corporation, that corporation's timely and voluntary
disclosure of wrongdoing and its willingness to cooperate with the government's investigation may be relevant
factors. In gauging the extent of the corporation's cooperation, the prosecutor may consider the corporation's
willingness to identify. the culprits within the corporation, including senior executives; to make witnesses available;
to disclose the complete results of its internal investigation; and to waive attorney-client and work product
protection. :

B. Comment: In investigating wrongdoing by or within a corporation, a prosecutor is likely to encounter
several obstacles resulting from the nature of the corporation itself. It will often be difficult to determine which
indjvidual took which action on behalf of the corporation. Lines of authority and responsibility may be shared
among operating divisions or departments, and records and personnel may be spread throughout the United
States or even among several countries. Where the criminal conduct continued over an extended period of time,
the culpable or knowledgeable personnel may have been promoted, transferred, or fired, or they may have quit or
retired. Accordingly, a corporation’s cooperation may be critical in identifying the culprits and locating relevant
evidence. :

In some circumstances, therefore, granting a corporation immunity or amnesty or pretrial diversion may be
considered in the course of the government's investigation. in such circumstances, prosecutors should refer to the
principles governing non-prosecution agreements generally. See USAM § 9-27.600-650. These principles permit
a non prosecution agreement in exchange for cooperation when a corporation's "timely cooperation appears to be
necessary to the public interest and other means of obtaining the desired ‘cooperation are unavailable or would
not be effective." Prosecutors should note that in the case of national or multi-national corporations, multi-district
or global agreements may be necessary. Such agreements may only be entered into with the approval of each
affected district or the appropriate Department official. See USAM §9-27.641. '

In addition, the Department, in conjunction with regulatory agencies and other executive branch departmerits,
encourages corporations, as part of their compliance programs, to conduct internal investigations and to disclose
their findings to the appropriate authorities. Some agencies, such as the SEC and the EPA, as well as the
Department's Environmental and Natural Resources Division, have formal voluntary disclosure programs in which
self-reporting, coupled with remediation and additional criteria, may qualify the corporation for amnesty or reduced
sanctions.? Even in the absence of a formal program, prosecutors may consider a corporation’s timely and
voluntary disclosure in evaluating the adequacy of the corporation's compliance program and its management's
commitment to the compliance program. However, prosecution and economic policies specific to the industry or
statute may require prosecution notwithstanding a corporation's willingness to cooperate. For example, the
Antitrust Division offers amnesty only to the first corporation to agree to cooperate. This creates a strong incentive
for corporations participating in anti-competitive conduct to be the first to cooperate. In addition, amnesty,
immunity, or reduced sanctions may not be appropriate where the corporation’s business is permeated with fraud
or other crimes.

One factor the prosecutor may weigh in assessing the adequacy of a corporation's cooperation is the
completeness of its disclosure including, if necessary, a waiver of the attorney-client and work product
protections, both with respect to its internal investigation and with respect to communications between specific
officers, directors and employees and counsel. Such waivers permit the government to obtain statements of
possible witnesses, subjects, and targets, without having to negotiate individual cooperation or immunity
agreements. In addition, they are often critical in enabling the government to evaluate the completeness of a
corporation's voluntary disclosure and cooperation. Prosecutors may, therefore, request a waiver in appropriate
circumstances.® The Department does not, however, consider waiver of a corporation's attorney-client and work
product protection an absolute requirement, and prosecutors should consider the willingness of a corporation to
waive such protection when necessary to provide timely and complete information as one factor in evaluating the
corporation's cooperation. ' '

Another factor to be weighed by the prosecutor is whether the corporation appears to be protecting its
culpable employees and agents. Thus, while cases will differ depending on the circumstances, a corporation's
promise of support to culpable employees and agents, either through the advancing of attorneys fees,* through
retaining the employees without sanction for their misconduct, or through providing information to the employees
about the government's investigation pursuant to a joint defense agreement, may be considered by the prosecutor
in weighing the extent and value of a corporation's cooperation. By the same.token, the prosecutor should be
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wary of attempts to shield corporate officers and employees from liability by a willingness of the corporation to
plead guilty. ‘

Another factor to be weighed by the prosecutor is whether the corporation, while purporting to cooperate, has
engaged in conduct that impedes the investigation (whether or not rising to the level of criminal obstruction).
Examples of such conduct include: overly broad assertions of corporate representation of employees or former
employees; inappropriate directions to employees or their counsel, such as directions not to cooperate openly and
fully with the investigation including, for example, the direction to decline to be interviewed; making presentations
or submissions that contain misleading assertions or omissions; incomplete or delayed production of records; and
failure to promptly disclose illegal conduct known to the corporation.

Finally, a corporation's offer of cooperation does not automatically entitle it to immunity from prosecution. A
corporation should not be able to escape fiability merely by offering up its directors, officers, employees, or agents
as in lieu of its own prosecution. Thus, a corporation's willingness to cooperate is merely one relevant factor, that
needs to be considered in conjunction with the other factors, particularly those relating to the corporation's past
history and the role of management in the wrongdoing.

VIl. Charging a Corporation: Corporate Compliance Programs

A. General Principle: Compliance programs are established by corporate management to prevent and to
detect misconduct and to ensure that corporate activities are conducted in accordance with all applicable criminal-
and civil laws, regulations, and rules. The Department encourages such corporate self-policing, including
voluntary disclosures to the government of any problems that a corporation discovers on its own. However, the
existence of a compliance program is not sufficient, in and of itself, to justify not.charging a corporation for criminal
conduct undertaken by its officers, directors, employees, or agents. Indeed, the commission of such crimes in the
face of a compliance program may suggest that the corporate management is not adequately enforcing its
program. In addition, the nature of some crimes, e.g., antitrust violations, may be such that national law N
enforcement policies mandate prosecutions of corporations notwithstanding the existence of a compliance ~
program. ' '

ur

B. Comment: A corporate compliance program, even one specifically prohibiting the very conduct in question,
does not absolve the corporation from criminal liability under the doctrine of respondeat superior. See United
States v. Basic Construction Co., 711 F.2d 570 (4% Cir. 1983) ("a corporation may be held criminally responsible
for antitrust violations committed by its employees if they were acting within the scope of their authority, or
apparent authority, and for the benefit of the corporation, even if... such acts were against corporate policy or
express instructions."). In United States v. Hilton Hotels Corp., 467 F.2d 1000 (9t Cir. 1972), cert. denied, 409
U.S. 1125 (1973), the Ninth Circuit affirmed antitrust liability based upon a purchasing agent for a single hotel
threatening a single supplier with a boycott unless it paid dues to a local marketing association, even though the
agent's actions were contrary to corporate policy and directly against express instructions from his superiors. The
court reasoned that Congress, in enacting the Sherman Antitrust Act, "intended to impose liability upon business
entities for the acts of those to whom they choose to delegate the conduct of their affairs, thus stimulating a :
maximum effort by owners and managers to assure adherence by such agents to the requirements of the Act."5 It
concluded that "general policy statements” and even direct instructions from the agent's superiors were not

~ sufficient; "Appellant could not gain exculpation by issuing general instructions without undertaking to enforce
those instructions by means commensurate with the obvious risks." See also United States v. Beusch, 596 F.2d
871, 878 (9" Cir. 1979) ("[A] corporation may be liable for the acts of its employees done contrary to express
instructions and policies, but ... the existence of such instructions and policies may be considered in determining
whether the employee in fact acted to benefit the corporation."); United States v. American Radiator & Standard
Sanitary Corp., 433 F.2d 174 (3™ Cir. 1970) (affirming conviction of corporation based upon its officer's
participation in-price-fixing scheme, despite corporation's defense that officer's conduct violated its "rigid anti-
fraternization policy” against any socialization (and exchange of price information) with its competitors; "When the
act of the agent is within the scope of his employment or his apparent authority, the corporation is held legally
responsible for it, although what he did may be contrary to his actual instructions and may be unlawful.”).

While the Department recognizes that no compliance program can ever prevent all criminal activity by a
corporation's employees, the critical factors in evaluating any program are whether the program is adequately
designed for maximum effectiveness in preventing and detecting wrongdoing by employees-and whether =
corporate management is enforcing the program or is tacitly encouraging or pressuring employees to engage in
misconduct to achieve business objectives. The Department has no formal guidelines for corporate compliance
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programs. The fundamental questions any prosecutor should ask are: "Is the corporation's compliance
program well designed?” and "Does the corporation's compliance program work?" In answering these questions,
the prosecutor should consider the comprehensiveness of the compliance program; the extent and pervasiveness
of the criminal conduct; the number and level of the corporate employees involved; the seriousness, duration, and
frequency of the misconduct; and any remedial actions taken by the corporation, including restitution, disciplinary
action, and revisions to corporate compliance programs.® Prosecutors should also consider the promptness of
any disclosure of wrongdoing to the government and the corporation's cooperation in the goverrnirient's
investigation. In evaluating compliance programs, prosecutors may consider whether the corporation has
established corporate governance mechanisms that can effectively detect and prevent misconduct. For example,
do the corporation's directors exercise independent review over proposed corporate actions rather than :
unquestioningly ratifying officers' recommendations; are the directors provided with information sufficient to .
enable the exercise of independent judgment, are internal audit functions conducted at a level sufficient to ensure
their independence and accuracy and have the directors established an information and reporting system in the
organization reasonable designed to provide management and the board of directors with timely and accurate
information sufficient to allow them to reach an informed decision regarding the organization's compliance with the
law. In re: Caremark, 698 A.2d 959 (Del. Ct. Chan. 1996). '

Prosecutors should therefore attempt to determine whether a corporation's compliance program is merely a
"paper program"” or whether it was designed and implemented in an effective manner. Ini addition, prosecutors
should determine whether the corporation has provided for a staff sufficient to audit, document, analyze, and
utilize the results of the corporation's compliance efforts. In addition, prosecutors should detérmine whether the
corporation's employees are adequately informed about the compliance program and are convinced of the
corporation's commitment to it. This will enable the prosecutor t6 make an informed décision as to whether the
corporation has adopted and implemented a truly effective compliance program that, when consistent with other
federal law enforcement policies, may result in a decision to charge only the corporation’s employees and agents.

Compliance programs should be designed to detect the particular types of misconduct most likely to occur in
a particular corporation's line of business. Many corporations operate in complex regulatory environments outside.
the normal experience of criminal prosecutors. Accordingly, prosecutors should consult with relevarit federal and
state agencies with the expertise to evaluate the adequacy of a program's design and implemeritation. For
instance, state and federal banking, insurance, and medical boards, the Department of Defense, the Department
of Health and Human Services, the Environmental Protection Agency, and the Securities and Exchange
Commission have considerable experience with compliance programs and can be very helpful to a prosecutor in
evaluating such programs. In addition, the Fraud Section of the Criminal Division, the Commercial Litigation
Branch of the Civil Division, and the Environmental Crimes Section of the Environment and Natural Resources
Division can assist U.S. Attorneys' Offices in finding the appropriate agency office and in providing copies of
compliance programs that were developed in previous cases.

VIIL. Charging a Corporation: Restitution and Remediation

A. General Principle: Although neither a corporation nor an individual target may avoid prosecution merely by
paying.a sum of money, a prosecutor may consider the corporation's willingness to make restitution and steps
already taken to do so. A prosecutor may also consider other remedial actions, such as implementing an effective
corporate compliance program, improving an existing compliance program, and disciplining wrongdoers, in
determining whether to charge the corporation.

B. Comment: In determining whether or not a corporation should be prosecuted, a prosecutor may consider
whether meaningful remedial measures have been taken, including employee discipline and full restitution.” A
corporation’s response to misconduct says much about its willingness to ensure that such misconduct does not
recur. Thus, corporations that fully recognize the seriousness of their misconduct and accept responsibility for it
should be taking steps to implement the personnel, operational, and organizational changes necessary to
establish an awareness among employees that criminal conduct will not be tolerated. Among the factors
prosecutors should consider and weigh are whether the corporation appropriately disciplined the wrongdoers and
disclosed information concerning their illegal conduct to the government.

Empioyee discipline is a difficult task for many corporations because of the human element involved and
sometimes because of the seniority of the employees concerned. While corporations need to-be fair to their
employees, they must also be unequivocally committed, at all levels of the corporation, to the highest standards of
legal and ethical behavior. Effective internal discipline can be a powerful deterrent against improper behavior by a
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corporation's employees. In evaluating a corporation's response to wrongdoing, prosecutors may evaluate
the willingness of the corporation to discipline culpable employees of all ranks and the adequacy of the discipline
imposed. The prosecutor should be satisfied that the corporation's focus is on the integrity and credibility of its
remedial and disciplinary measures rather than on the protection of the wrongdoers.

In addition to employee discipline, two other factors used in evaluating a corporation's remedial efforts are
restitution and reform. As with natural persons, the decision whether or not to prosecute should not depend upon
the target's ability to pay restitution. A corporation's efforts to pay restitution even in advance of any court order is;
however, evidence of its "acceptance of responsibility” and, consistent with the practices and policies of the
appropriate Division of the Department entrusted with enforcing specific criminal laws, may be considered in
determining whether to bring criminal charges. Similarly, although the inadequacy of a corporate compliance
program is a factor to consider when deciding whether to charge a corporation, that corporation’s quick
recognition of the flaws in the program and its efforts to improve the program are also factors to consider.

IX. Charging a Corporation: Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a corporate criminal
conviction in determining whether to charge the corporation with a criminal offense. .

B. Comment: One of the factors in determining whether to charge a natural person or a corporation is o
whether the likely punishment is appropriate given the nature and seriousness of the crime. In the corporate :
context, prosecutors may take into account the possibly substantial consequences to a corporation's officers,
directors, employees, and shareholders, many of whom may, depending on the size and nature (e.g., publicly vs.
closely held) of the corporation and their role in its operations, have played no role in the criminal conduct, have
been completely unaware of it, or have been wholly unable to prevent it. Prosecutors should also be aware of ;
non-penal sanctions that may accompany a criminal charge, such as potential suspension or debarment from i
eligibility for government contracts or federal funded programs such as health care. Whether or not such non-. 1
penal sanctions are appropriate or required in a particular case is the responsibility of the relevant agency, a
decision that will be made based on the applicable statutes, regulations, and policies.

Virtually every conviction of a corporation, like virtually every conviction of an individual, will have an impact
on innocent third parties, and the mere existence of such an effect is not sufficient to preclude prosecution of the
corporation. Therefore, in evaluating the severity of collateral consequences, various factors already discussed,
such as the pervasiveness of the criminal conduct and the adequacy of the corporation’'s compliance programs,
should be considered in determining the weight to be given to this factor. For instance, the balance may tipin
favor of prosecuting corporations in situations where the scope of the misconduct in a case is widespread and
sustained within a corporate division (or spread throughout pockets of the corporate organization). In such cases,
the possible unfairness of visiting punishment for the corporation’s crimes upon shareholders may be of much
less concern where those shareholders have substantially profited, even unknowingly, from widespread or
pervasive criminal activity. Similarly, where the top layers of the corporation's management or the shareholders of
a closely-held corporation were engaged in or aware of the wrongdoing and the conduct at issue was accepted as
a way of doing business for an extended period, debarment may be deemed not coltateral, but a direct and
entirely appropriate consequence of the corporation's wrongdoing.

The appropriateness of considering such collateral consequences and the weight to be given them may
depend on the special policy concerns discussed in section I, supra.

X. Charging a Corporation: Non-Criminal Alternatives

A. General Principle: Although non-criminal alternatives to prosecution often exist, prosecutors may consider
whether such sanctions would adequately deter, punish, and rehabilitate a corporation that has engaged in
wrongful conduct. In evaluating the adequacy of non-criminal alternatives to prosecution, e.g., civil or regulatory
enforcement actions, the prosecutor may consider all relevant factors, including:

1. the sanctions available under the'alternative means-of disposition;

2. the likelihood that an effective sanction will be imposed; and
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3. the effect of non-criminal disposition on Federal law enforcement interests.

B. Comment: The primary goals of criminal law are deterrence, punishment, and rehabilitation. Non-criminal
sanctions may not be an appropriate response to an egregious violation, a pattern of wrongdoing, or a history of
non-criminal sanctions without proper remediation. In other cases, however, these goals may be satisfied without
the necessity of instituting criminal proceedings. In determining whether federal criminal charges are appropriate,
the prosecutor should consider the same factors (modified appropriately for the regulatory context) considered
when determining whether to leave prosecution of a natural person to another jurisdiction or to seek hon-criminal
alternatives to prosecution: These factors include: the strength of the regulatory authority's interest; the regulatory
authority's ability and willingness to take effective enforcement action; the probable sanction if the regulatory
authority's enforcement action is upheld; and the effect of a non-criminal disposition on Federal law enforcement
interests. See USAM §§ 9-27.240, 9-27.250.

XI. Charging a Corporation: Selecting Charges

A. General Principle: Once a prosecutor has decided to charge a corporation, the prosecutor should charge,
or should recommend that the grand jury charge, the most serious offense that is consistent with the nature of the
defendant's conduct and that is likely to result in a sustainable conviction.

B. Comment: Once the decision to charge is made, the same rules as govern charging natural persons apply.
These rules require "a faithful and honest application of the Sentencing Guidelines” and an "individualized
assessment of the extent to which particular charges fit the specific circumstances of the case, are consistent with
the purposes of the Federal criminal code, and maximize the impact of Federal resources on crime.” See USAM §
9-27.300. In making this determination, "it is appropriate that the attorney for the government consider, inter alia,
such factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by such
sentencing range ... is proportional to the seriousness of the defendant's conduct, and whether the charge
achieves such purposes of the criminal law as punishment, protection of the public, specific and general
deterrence, and rehabilitation." See Attorney General's Memorandum, dated October 12, 1993.

Xil. Plea Agreements with Corporations

A. General Principle: In negotiating plea agreements with corporations, prosecutors should seek a plea to the
most serious, readily provable offense charged. In addition, the terms of the plea agreement should contain
appropriate provisions to ensure punishment, deterrence, rehabilitation, and compliance with the plea agreement
in the corporate context. Although special circumstances may mandate a different conclusion, prosecutors
generally should not agree to accept a corporate guilty plea in exchange for non-prosecution or dismissal of
charges against individual officers and employees. ’

B. Comment: Prosecutors may enter into plea agreements with corporations for the same reasons and under
the same constraints as apply to plea agreements with natural persons. See USAM §§ 9-27.400-500. This means,
inter alia, that the corporation should be required to plead guilty to the most serious, readily provable offense
charged. As is the case with individuals, the attorney making this determination should do so "on the basis of an
individualized assessment of the extent to which particular charges fit the specific circumstances of the case, are
consistent with the purposes of the federal criminal code, and maximize the impact of federal resources on ¢crime.
In making this determination, the attorney for the government considers, inter alia, such factors as the sentencing
guideline range yielded by the charge, whether the penalty yielded by such sentencing range ... is proportional to
the seriousness of the defendant's conduct, and whether the charge achieves such purposes of the criminal law
as punishment, protection of the public, specific and general deterrence, and rehabilitation.” See Attorney
General's Memorandum, dated October 12, 1993. In addition, any negotiated departures from the Sentencing
Guidelines must be justifiable under the Guidelines and must be disclosed to the sentencing court. A corporation
should be made to realize that pleading guilty to criminal charges constitutes an admission of guilt and not merely
a resolution of an inconvenient distraction from its business. As with natural persons, pleas should be structured -
so that the corporation may not later "proclaim lack of culpability or even complete innocence.” See USAM §§ 9-
27.420(b)(4), 9-27.440, 9-27.500. Thus, for instance, there should be placed upon the record a sufficient factual
basis for the plea to prevent later corporate assertions of innocence. :

A corporate plea agreement should also contain provisions that recognize the nature of the corporate
"person” and ensure that the principles of punishment, deterrence, and rehabilitation are met. In the corporate
“context, punishment and deterrence are generally accomplished by substantial fines, mandatory restitution, and
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institution of appropriate compliance measures, including, if necessary, continued judicial oversight or the use
of special masters. See USSG §§ 881.1, 8C2.1, et seq. In addition, where the corporation is a government
contractor, permanent or temporary debarment may be appropriate. Where the corporation was engaged in
government contracting fraud, a prosecutor may not negotiate away an agency's right to debar or to list the
corporate defendant.

In negotiating a plea agreement, prosecutors should also consider the deterrent value of prosecutions of
individuals within the corporation. Therefore, one factor that a prosecutor may consider in determining whether to
enter into a plea agreement is whether the corporation is seeking immunity for its employees and officers or
whether the corporation is willing to cooperate in the investigation of culpable individuals. Prosecutors should
rarely negotiate away individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the future. Itis,
therefore, appropriate to require the corporation, as a condition of probation, to implement a compliance program
or to reform an existing one. As discussed above, prosecutors may consult with the appropriate state and federal
agencies and components of the Justice Department to ensure that a proposed compliance program is adequate
and meets industry standards and best practices. See section Vi, supra.

In plea agreements in which the corporation agrees to cooperate, the prosecutor should ensure that the
cooperation is complete and truthful. To do so, the prosecutor may request that the corporation waive attorney-
client and work product protection, make employees and agents available for debriefing, disclose the results of its
internal investigation, file appropriate certified financial statements, agree to governmental or third-party audits,
and take whatever other steps are necessary to ensure that the full scope of the corporate wrongdoing is
disclosed and that the responsible culprits are identified and, if appropriate, prosecuted. See generally section
VIH, supra.

Footnotes:

1. While these guidelines refer to corporations, they apply to the consideration of the prosecution of all types of
business organizations, including partnerships, sole proprietorships, government entities, and unincorporated
associations.

2. In addition, the Sentencing Guidelines reward voluntary disclosure and cooperation with a reduction in the
corporation's offense level. See USSG §8C2.5)g).

3. This waiver should ordinarily be limited to the factual internal investigation and any contémporaneous advice
given to the corporation concerning the conduct at issue. Except in unusual circumstances, prosecutors should
not seek a waiver with respect to communications and work product related to advice concerning the
government's criminal investigation.

4. Some states require corporations to pay the legal fees of officers under investigation prior to a formal
determination of their guilt. Obviously, a corporation's compliance with governing law should not be consxdered a
failure to cooperate.

5. Although this case and Basic Construction are both antitrust cases, their reasoning applies to other criminal
viotations. In the Hilton case, for instance, the Ninth Circuit noted that Sherman Act violations are commercial
offenses "usually motivated by a desire to enhance profits," thus, bringing the case within the normal rule that a
"purpose to benefit the corporation is necessary to bring the agent's acts within the scope of his employment.”
467 F.2d at 1006 & n4. In addition, in United States v. Automated Medical Laboratories, 770 F.2d 399, 406 n.5
(4t Cir. 1985), the Fourth Circuit stated "that Basic Construction states a generally applicable rule on corporate
criminal liability despite the fact that it addresses violations of the antitrust laws."

. 8. For a detailed review of these and other factors concerning corporate compliance programs, see United States
Sentencing Commission, GUIDELINES MANUAL, §8A1.2, comment. (n.3(k)) (Nov. 1997). See also USSG
§8C2.5(f)

~

7. For example, the Antitrust DIVISIOH s amnesty policy requires that “[w]here possmle the corporatlon [make}
restitution to injured parties...
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U.S. Department of Justice

Office of the Deputy Attorney General

The Depiiiy Aty Geneiil : Whshingion,-D:C. 205%)

MEMORANDUM

TO: Heads of Départmient Componenta
Umted-: Sites Attorneys

FROM: Paul J: McNulty
Deputy Attomey General

SUBJECT: -P‘rincip“les-of‘F'edemLPr()‘secuﬁ.énac'fB’usiners's Oroanizations

The Department experienced nnprecedented success in prosecuting corporate fraud
during the last four years. We have aggressively rooted out corruption in financial markets and
corporate board rooms across the country. Federal prosecutors should be justifiably proud that
the information used by our nation’s financial markets is more reliable, our retirement plans are
more secure, and theinvesting public-is better protected as-a result of our efforts. The most
significant result of ﬂusentorcemem muxanvexs that corporations increasingly recognize the
e elf-policing; self-reporting, and.co 1 with law enforcement. Through their seli-
regulation efforts, fraud uncioubtcd 18] bcmg prevented, sparing shareholders. from the financial
Rarm- dccompanymg corporate corruption. The: Department must continue to encourage these
efforts,

Though much has been accomplished, the work of protecting the integrity of the
.mdrkelplace continues. As we press forward in our enforcement duties, it is appropriate that we
consider carefully proposals which could make our efforts more effective. 1 remain convinced
that the fundamental. prmuples that have gmded our enforcement practices are sound. In
‘p'xmcular our corporate: charging principles-are not only familiar, but they are welcomed by most
corporations in.our country because good. corporate leadership shares many of our goals. Like
federal prosecutors: corporate leaders must take action to protect shareholders, preserve corporate
value, and promote honesty and fair dealing with the investing publm

We have heard from responsible corporate officials recently about the chal lenges they
face in discharging their duties to the corporation while responding in a meaningful way to a
government investigation. Many of those associated with the corporate legal community have
expressed concern that our practices may be discouraging full and candid communications
between corporate employees and legal counsel, To the extent this is happening, it was never the
intention of the Déparimient for our corporate charging principles to cause such a result.
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Therefore, I have decided to adjust certain aspects of our policy in ways that will further
promote public confidence in the Department, encourage corporate fraud prevention efforts, and
clarify our goals without sacrificing our ability to prosccute these important cases effectively.
The new language expands upon the Department’s long-standing policies concerning how we
evaluate the authenticity of a corporation’s cooperation with a government investigation.

This memorandum supersedes and replaces guidance contained in the Memorandum from
Deputy Attorney General Larry D. Thompson entitled Principles of Federal Prosecution of
Business Organizations (January 20, 2003) (the “Thompson Memorandum”) and the
Memorandum from the Acting Deputy Attorney General Robert D. McCallum, Jr. entitled
Waiver of Corporate Attorney-Client and Work Product Protections (October 21, 2005)(the
“McCallum Memorandum”™).
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which we do our job as prosecutors — the professionalism we demonstrate, our resourcefulness in
seeking information, and our willingness to secure the facts in a manner that encourages
corporate compliance and self-regulation — impacts public perception of our mission. Federal
prosecutors recognize that they must maintain public confidence in the way in which they
exercise their charging discretion, and that professionalism and civility have always played an
important part in putting these principles into action.

.

1L Charging a Corporation: General Principles

A. Genera| Principle: Corporations should not be treated leniently because of their
artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate, results in great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations
for wrongdoing enables the government to address and be a force for positive change of
corporate culture, alter corporate behavior, and prevent, discover, and punish white collar crime.

B. Comment: In all cases invelving corporate wrongdoing, prosecutors should consider
the factors discussed herein. First and foremost, prosccutors should be aware of the important
public benefits that may {low from indicting a.corporation in appropriate cases. For instance,
corporations are likely to take immediate remedial steps when one is indicted for criminal
conduct that is pervasive throughout a particular industry, and thus an indictment often provides
a unique opportunity for deterrence on a massive scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its. employees. Finally, certain crimes that carry with them a substantial risk of great public
harm, €.g., environmental crimes or financial frauds, are by their nature most likely to be
committed by businesses, and there may, therefore, be a substantial federal interest in indicting
the corporation.

Charging a corporation, however, does not mean that individual directors, officers,
employees, or shareholders should not also be charged. Prosecution of a corporation is nota
substitute for the prosecution of criminally culpable individuals within or without the
corporation. Because a corporation can act only through individuals, imposition of individual
criminal liability may provide the strongest deterrent against future corporate wrongdoing. Only
rarely should provable individual culpability not be pursued, even in the face of an offer of a
corporale guilty plea or some other disposition of the charges against the corporation,

Corporations are "legal persons,” capable of suing and being sued, and capable of
committing crimes, Under the doctrine of respondeat superior, a corporation may be held
criminally liable for the illegal acts of its directors, officers, employees, and agents. To hold a
corporation liable for these actions, the government must establish that the corporate agent's
actions (I) were within the scope of his duties and (ii) were intended, at leas! in part, to bencfit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should
consider the corporation, as well as the responsible individuals, as potential criminal targets.
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Agents, however; may act for mixed teasons = both for: seif~aggrand17ement (both direct:
arid- 1nd1rect) and for thx, benefit of the corpotation, and a corporation may be held liable as long:
tionof its-agent is to benefir the corporation. See-United States v. Patter, 463 F.34
that the test to-déterminé whether-an. agentis acting within the scope
: dgent 1s performmﬂ actsof the kind which he is-authorized to
[ el in part=-by an infent to benefit the. corporation ).
tories, '770 F.2d 399 (4th Cir. 1985); the Fourth

ions-of '*'ubs:d;ary s empioyee de' 1

"’d on other medx 526 USS. 398 ( 1999)
‘ 5! ‘it:should:notberheld crinvinally lable for
—pres;dent sinee: the v1ce~president s “scheme was. designed. to -- and did in
131 co poranon] not benefit it.” According 1o the court, the fact that the vice-

dihe corporation-and used-itsmoney to-contribute illegally to a congressional
notpreclude a validfinding that he acted to benefit the corporation. Part of the
ce-pres 's:job was to cultivate the corporation’s relationship with the congressional .
vcandxdate 's:brother, the Sccrctaxy of Aglculturc Therefore, the court held, the jury was entitled
‘to comlude 1hat;¢the v“ ' identt ed-with an:intent, “however befuddled,” to further the

Se - United States v. Cincotta, 689 F:2d 238, 241-42 (1" Cir.
1982) (upholdm-o a corporatlon s convwﬂoﬂ -notwithstanding the substantial personal benefit
reaped bwt mi ~rc,am agents, because: the fraudulent scheme required money to pass through
the corporation’s ; ﬁand the fraudulently oblained goods were resold to the corporation’s
customers in:the: orporanon s name).

/ wver, the corporation need not ever nec essatily profit from its agent's actions for it
to be held liable. In Automated Medical Laboraiories, the Fourth Circuit stated:

Lisnota "touchstone oft cnmmal corporate liability; benefit at besl 1§ an
an-operative, fact.” » whether the'agent's-actions ultimately redounded
to'the benefit of the corporation is- Iess sagmﬁcan’t than whether the agent acted with the
intent to benefit the corporation. The basic | purpose of requiring that an agent have acted
with. the intent to benefit the torporation, however, isto insulate the corporation from
criminal liability for actions of its-agents-which may be inimical to the interests of the
corporation or which may have been undertaken:solely to advance the interests of that
agentor of a paity otherthan the corporation.

770 F.2d at 407 (emphasis added; quoting Old Monastery Co. v. United States, 147 F.2d 905,
908 (4th Cit.), cerr. denied, 326 U.S. 734 (1945)).
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[II. ~ Charging a Corporation: Factors to Be Considered

A. General Principle; Generally, prosecutors apply the same factors in determining
whether to charge a corporation as they do with respect to individuals. See USAM § 9-27.220, er
seq. Thus, the prosecutor must weigh all of the factors normally considered in the sound exercise
of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at trial; the
probable deterrent, rehabilitative, and other consequences of conviction; and the adequacy of
noncriminal approaches. See id. However, due to the nature of the corporate "person,” some
additional factors are prescnt. In conducting an investigation, determining whether to bring
charges, and negotiating plea agreements, prosecutors must consider the following factors in
reaching a decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, including the risk of harm to the public,
and applicable policics and prioritics, if any, governing the prosecution of
corporations for particular categories of crime (see section 1V, infra);

2. the pervasiveness of wrongdoing within the corporation, including the complicity
in, or condonation of, the wrongdoing by corporate management (see section V,
infra),

3. the corporation's history of similar conduct, including prior criminal, civil, and

regulatory enforcement actions against it (see section VI, infra);

4, the corporation's timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents (see section VII, infra),

3 the existence and adequacy of the corporation’s pre-existing compliance program
(see section VI, infra);

6. the corporation's remedial actions, including any efforts to implement an effective
corporate compliance program or 10 improve an existing one, to replace -
responsible management, 1o discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see section IX, infra);

7. collateral consequences, including disproportionate harm to shareholders, pension
holders and employees not proven personally culpable and impact on the public
arising [rom the prosecution (see section X, infra);

8. the adequacy of the prosecution of individuals respon51ble for the corporation's
malfeasance; and

9.  the adequacy of remedies such as civil or regulatory enforcement actions (see
section XI, infra).
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B. Comment: In determining whether to charge a corporation, the foregoing factors must
be considered. The factors listed in this section are intended to be illustrative of those that
should be considered and not a complete or exhaustive list. Some or all of these factors may or
may not apply to specific cases, and in some cases one factor may override all others. For
example, the nature and seriousness of the offense may be such as to warrani prosceution
regardless of the other factors. In most cases, however, no single factor will be dispositive.
Further, national law enforcement policies in various enforcement areas may require that more or
less weight be given to certain of these factors than to others, Of course, prosecutors must
exercise their judgment in applying and balancing these factors and this process does not
mandate a particular result. -

- In making a decision to charge a corporation, the prosecutor generally has wide latitude in
determining when, whom, how, and even whether to prosecute for violations of federal criminal
law. In exercising that discretion, prosecutors should consider the following general staternents
of principles that summarize appropriate considerations to be weighed and desirable practices to
be followed in discharging their prosecutorial responsibilities. In doing so, prosecutors should
ensure that the general purposes of the criminal law -- assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public from dangerous and fraudulent
conduct, rehabilitation of offenders, and restitution for victims and affected communities -- are
adequately met, taking into account the special nature of the corporate "person.”

IV.  Charging a Corporation: Special Policy Concerns

A. General Principle: The nature and seriousness of the crime, including the risk of harm
to the public from the criminal conduct, are obviously primary factors in determining whether to
charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal cconomige, taxation, and criminal
law enforcement policies. In applying these principles, prosecutors must consider the practices
and policies of the appropriate Division of the Department, and must comply with those policies
to the extent required. '

B. Comment: In determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosecutors must be aware of the specific policy goals and incentive programs
established by the respective Divisions and regulatory agencies. Thus, whereas natural persons
may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal

‘interest, and cooperating in the government's investigation of their own and others' wrongdoing,
the same approach may not be appropriate in all circumstances with respect to corporations. As
an example, it is entirely proper in many investigations for a prosecutor to consider the
corporation’s pre-indictment conduct, e.g.,voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seek an indictment. However, this would not necessarily
‘be appropriate in an antitrust investigation, in which antitrust violations, by definition, go to the

o
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heart of the corporation's business and for which the Antitrust Division has therefore established
a firm policy, understood in the business community, that credit should not be given at the
charging stage for a compliance program and that amnesty is available only to the first
corporation 10 make full disclosure to the government. As another example, the Tax Division

has a strong preference for prosecuting responsible individuals, rather than entities, for corporate
tax offenses. Thus, in determining whether or not to charge a corporation, proseculors must
consult with the Criminal, Antitrust, Tax, and Environmental and Natural Resources Divisions, if
appropriate or required.

V. Charging a Corporation: Pervasiveness of Wronpdoing Within the Corporation

- A. General Principle: A corporation can only act through natural persons, and it is
therefore held responsible for the acts of such persons fairly attributable to it. Charging a
corporation for even minor misconduct may be appropriate where the wrongdoing was pervasive
and was undertaken by a large number of employees or by all the employees in a particular role
within the corporation, e.g., salesmen or procurement officers, or was condoned by upper
management. On the other hand, in certain limited circumstances, it may not be appropriate to
impose liability upon a corporation, particularly one with a compliance program in place, under a
strict respondeat superior theory for the single isolated act of a rogue employcee. There is, of
course, a wide spectrum between these two extremes, and a prosecutor should exercise sound
discretion in evaluating the pervasiveness of wrongdoing within a corporation.

B. Comment: Of these factors, the most important is the role of management. Although
acts of even low-level employees may result in criminal liability, a corporation is directed by its
management and management is responsible for a corporate culture in which eriminal conduct is’
either discouraged or tacitly encouraged. As stated in commentary to the Sentencing Guidelines:

Pervasiveness [is] case specific and [will} depend on the number, and degree of
responsibility, of individuals [with] substantial authority ... who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need to be
involved for a finding of pervasiveness il those individuals exercised a relatively high

degree of authority. Pervasiveness can occur either within an organization as a whole or
within a unit of an organization. See USSG §8C2.5, comment. (n. 4).

V1.  Charging a Corporation: The Corporation’s Past History

A. General Principle: Prosecutors may consider a corporation's history of similar
conduct, including prior criminal, civil, and regulatory enforcement actions against it, in
determining whether to bring criminal charges.

B. Comment: A corporation, like a natural person, is expected to learn from its mistakes.
A history of similar conduct may be probative of a corporate culture that encouraged, or at least
condoned, such conduct, regardless of any compliance programs. Criminal prosecution of a

s
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corporation may be particularly appropriate whers it
non-criminal guidance; warnings; or $anctions, 6t S : it :
taken adequate action to-prevent future unlawfil onduct o ha -*contmued to cngage in the
conduct in'spite of the warnings or enforceiment actions taken: againstit. Tnmaking this
determination, the corporate structure-itself, e, g, subsidiaties oroperating-divisions, should be
ignored, and enforcenent actions taken against the corporation’ ny-of ifs- divisions,
subsidiaries; and affiliates should be considered, See USSG: $.8C2:5(¢)-& comment.(n. 6),

VIL ChargmgaCorporatmn The Value of Cooperation

<A General Principle: In determinifig whether to: charg “a:corporation, that corporation's
txmely cm' velunmy dlsclosure c)f wrongdmmr and:1ts ‘cooperati '

1he uu]puts wnhm thc, c01p01at10n mcludmg, semor e\cebutwu

B. Comument: In investi gating wrengdoing by-or within a eorporatien, a prosecutor is
likely to ‘encounter scverdl obsldcles xesultmg ﬁom the ndmre._of' the. corporanon usei[ lt w111
oilen be ‘ '

ancfl;riec’o _ & -amonﬂ sevcral

here th wed : nded period of time, the culpable
or knowledgeable personnel may have been plomoted transferred sovfired, or they may have: quit
orretied. Accordingly. a corporation's cooperation:may be-critical in identifying the culprits and
locating refevant evidence. Relevant considerations in determining whether a corperation has
cooperated-are.set forth below.

1. Qualifying for Immunity, Amnesty or Pretrial Diversion

In some circumstances, granting a corporation immunity o amnesty or pretrial diversion
may-be considered inthe-course of the. g‘ovemmcnt’ ‘investigation, In stich eircumstances;
prosecutors should refer to the principles governing non-prosecution agreements generally. See
USAM §9-27.600-650. These principles permita non-prosecution.agreement in exchange for
cooperation when'a corporation’s "timely cooperation-appears to benecessary to the public
interest and other means of obtaining the desired: cooperation are unavailable or would not be
effective.” Prosecutors should note that in the case of national or- multi-national corporations,
multi-district or global agreements may be necessary. Such agreements may only be entered into
with the approval of each affected district or the appropriate Depanmem official. See USAM
§9-27.641. '
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In addition, the Department,
branch departm ents

agree to coopf.ratc
anti-competitive: cond_ ¢t a ; ; €0
sanctions:may not be approprzatc Where the corporatmn s busmess is permeated wnh ﬁ:aud‘or
other crimes.

2, Waiving Attorney-Client and Work Product Protections?

attorneys: and thi
andradministration of Justlce td.
interests.

Waiver of attorney-client and work product protections is not a prerequisite to-a finding
that a company has cooperated inthe government’s investigation. However, a company’s
disclosure of privileged information may permit the governiment to expedite its investigation, In
addition, the disclosure of privileged information may-be critical in enabling the govemment to
evaluate the-accuracy and completeness of the:company’s voluntary disclosure:

Prosecutors may only request waiver.of attorney-client or work product protections when
there is a legitimate need for the privileged information to fulill their law enforcement ‘
obligations. A legitimate need for the mformatmu is not-established by concludmg itds merely.

? The Sentencing Guidelines reward voluntary-disclosure and ¢eoperation with-a
reduction in the COrpOi'dtiUBb offense level. See USSG §8C2.5(g). The referénce to
consideration of a corporation’s waiver of attorney-client and work product protections in
reducing a corporation’s culpability score in Application Note 12, wag deleted effective
November 1, 2006. See USSG §8C2.5(g), comment. (n.12).
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desirable or convenient to obtain privileged information. The test requires a careful balancing of
important policy considerations underlying the attorney-client privilege and work product
doctrine and the law enforcement needs of the government's investigation.

Whether there is a legitimate need depends upon:

(1) the likelihood and degree to which the privileged information will benefit the
government’s investigation; '

(2) whether the information sought can be obtained in a timely and complete fashion by
using alternative means that do not require waiver;

(3) the completeness of the voluntary disclosure already provided; and
(4) the collateral consequences to a corporation of a waiver.

If a legitimate need exists, prosecutors should seek the least intrusive waiver necessary to
conduct a complete and thorough investigation, and should follow a step-by-step approach to
requesting information. Prosecutors should first request purely factual information, which may
or may not be privileged, relating to the underlying misconduct (*Category I). Examples of
Category I information could include, without limitation, copies of key documents, witness
statements, or purely factual interview memoranda regarding the underlying misconduct,
organization charls created by company counsel, factual chronologies, factual summaries, or
reports (or portions thereof) containing investigative facts documented by counsel.

Before requesting that a corporation waive the attorney-client or work product protections
for Category | information, prosecutors must obtain written authorization from the United States
Attorney who must provide a copy of the request to, and consult with, the Assistant Atlorney
General for the Criminal Division before granting or denying the request. A prosecutor’s request
to the United States Attorney for authorization to seek a waiver must set forth law enforcement’s
legitimate necd for the information and identify the scope of the waiver sought. A copy of each

- waiver request and authorization for Category I information must be maintained in the files of the
United States Attorney. If the request is authorized, the United States Attorney must
communicate the request in writing to the corporation.

A corporation’s response to the government’s request for waiver of privilege for Category
I information may be considered in determining whether a corporation has cooperated in the
government’s investigation.
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Only if the purely factual information provides an incomplete basis to conduct a thorough
investigation should prosecutors then request that the corporation provide attorney-client
communications or non-factual attorney work product (“Category 11”). This information includes
legal advice given to the corporation before, during, and after the underlying misconduct
occurred.

This category of privileged information might include the production of attorney notes,
memoranda or reports (or portions thereof) containing counsel’s mental impressions and
conclusions, legal determinations rcached as a result of an internal investigation, or legal advice
given to the corporation.

Prosecutors are cautioned that Category Il information should only be sought in rare
circumstances.

Before requesting that a corporation waive the attorney-client or work product protections
for Category Il information, the United States Attorney must obtain written authorization from
the Deputy Attorney General. A United States Aftorney’s request for authorization to seek a -
waiver must set forth law enforcement’s legitimale need for the information and identify the
scope of the waiver sought. A copy of each waiver request and authorization for Category Il
information must be maintained in the files of the Deputy Attorney General. If the request is
authorized, the United States Attorney must communicate the request in writing to the
corporation. . '

If a corporation declines to provide a waiver for Category II information after a written
request from the United States Attorney, prosecutors must not consider this declination against
the corporation in making a charging decision. Prosecutors may always favorably consider a
corporation’s acquiescence to the government’s waiver request in determining whether a
corporation has cooperated in the government’s investigation.

Requests for Category II information requiring the approval of the Deputy Attorney
General do not include:

(1) legal advice contemporaneous to the underlying misconduct when the corporatlon or
one of its employees is relying upon an advice-of-counsel defense; and

(2) legal advice or communications in furtherance of a crime or fraud, coming within the
crime-fraud exception to the attorney-clieni privilege.

In these two instances, prosecutors should follow the authorization process established for
requesting waiver {or Category I information. ~ :
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For federal prosecutors in litigating Divisions within Main Justice, waiver requests for
&1 nformation must be:submitted for approval to the A istant Attorney Gerieral of the
d waiver requests for Category Il information must be su‘bmltied by thc Assmant
't_' App: 'val to the Deputy Attorne: : '

dfed: Ajr cord of these: report nusfbe maintained’in the ﬁles of that

3. Shi¢lding Culpable Employecs »andiAgehfg

Amnother factor to.be weighed by the prosecutor is whether the cor poration appears to be
pmtectmv its-culpable employees and agents, Thus, while-¢ases will differ depending on the
star -corporation's promlse of Support 1o 'cuipabic employees and agents, e.g., through
ple orthrough provzdmcr information
igation pursiant to & joint defense agreement,
ed bv the prosecutor in weigl tingthe extent and value of a corporation's

; entb Therefare, a corporaﬁon $ Lompha:nce
§ contraciual obhg Ons- cannot bc consldered a fax?ure 1o

* In extremely rare cases, the advancement of attorneys’ fees may be taken into account
when the totality of the circumstances show that it was intended to impede a criminal
investigation. In these cases, fee advancement is considered with. many other telling facts to
make a determination that the corporation is acting improperly to shield itself and its culpable
employees-from gov rnment scrutiny, Seé discussion in Briet'of Appellant-United States, United

: 5 No,:06-3999-cr- {2d Cir. Nov. 6. 2006). Where these circumstances
tained from the Deputy Attorngy General before prosecutors may
their charging decisions, Prosécutors should follow the authorization
pmceSa estab:lx«;hcd fot-waiver requests.of Category ILinformation (see-section VII-2, infra).

e
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attorney’s representation of a corporation or its employees.”
4. Obstructing the Investigation

Another factor 10 be weighed by the prosecutor is whether the corporation, while
purporting to cooperate, has engaged in conduct intended to impede the investigation {whether or
not rising to the level of criminal obstruction). Examples of such conduct include: overly broad
assertions of corporate representation of employees or former employees; overly broad or
frivolous assertions of privilege to withhold the disclosure of relevant, non-privileged
documents; inappropriate directions to employees or their counsel, such as directions not to
cooperate openly and fully with the investigation including, for example, the direction to decline
to be interviewed; making presentations or submissions that contain misleading assertions or
omissions; incomplete or delayed production of records; and failure to promptly dlsclose illegal
conduct known to the corporation.

5. Offering Cooperation: No Enfitlement to Immunity

Finally, a corporation's offer of cooperation does not automatically entitle it to immunity
from prosecution. A corporation should not be able to escape liability merely by offering up its
directors, officers, employees, or agents as in lieu of its own prosecution. Thus, a corporation's
willingness to cooperate is merely one relevant factor, that needs to be considered in conjunction
with the other factors, particularly those relating to the corporauon s past history and the role of
management in the wrongdoing.

VIIL Charging a Corpo_ration: Corporate Compliance Programs

A.- General Principle: Compliance programs are established by corporate management to
prevent and to detect misconduct and to ensurc that corporate activities are conducted in
accordance with all applicable criminal and civil laws, regulations, and rules. The Department
encourages such corporate self-policing, including voluntary disclosures to the government of
any problems that a corporation discovers on its eown. However, the existence of a compliance
program is not sufficient, in and of itself, to justify not charging a corporation for criminal
conduct undertaken by its officers, directors, employees, or agents. Indeed, the commission of
such crimes in the face of a compliance program may suggest that the corporate management is

* Routine questions regarding the representation status of a corporation and its
employees, including how and by whom attorneys’ fees are paid, frequently arise in the course of
an investigation. They may be necessary to assess other issues, such as conflict-of-interest. Such
questions are appropriate and this guidance is not intended to prohibit such inquiry.
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not adequately enforcing its program. In addition, the nature of some crimes, ¢.g., antitrust
violations, may be such that national law enforcement policies mandate prosecutions of
corporations notwithstanding the existence of a compliance program.

B. Comment: A corporate compliance program, even one specifically prohibiting the
very conduct in question, does not absolve the corporation from crimiiial liability under the
doctrine of respondeat superior. See United States v. Basic Construction Co., 711 F.2d 570 (4"
Cir. 1983) ("[A] corporation may be held criminally responsible for antitrust violations
committed by its employees if they were acting within the scope of their authority, or apparent
authority, and for the benefit of the corporation, even if... such acts were against corporate policy
Or express instructions.”). In United States v. Potier, 463 F.3d 9, 25-26 (1¥ Cir. According to the
court, a corporation cannot “avoid liability by adopting abstract rules” that forbid its agents from
engaging in illegal acts; “even a specific directive to an agent or employec or honest efforts to
police such rules do not automatically frce the company for the wrongful acts of agents.”
Similarly, in United States v. Hilton Hotels Corp., 467 F.2d 1000 (9* Cir. 1972), ceri. denied,
409 U.S. 1125 (1973), the Ninth Circuit affirmed antitrust liability based upon a purchasing agent
for a single hotel threatening a single supplier with a boycott unless it paid dues to a local
marketing association, even though the agent's actions were contrary to corporate policy and
directly againsi express instructions from his superiors. The court reasoned that Congress, in
enacting the Sherman Antitrust Act, "intended to impose liability upon business entities for the
acts of those to whom they choose 1o delegate the conduct of their affairs, thus stimulating a
maximumn effort by owners and managers to assure adherence by such agents to the requirements
of the Act.® It concluded that "general policy statements” and even direct instructions from the
agent's superiors were not sufficient; "Appellant could not gain exculpation by issuing general
instructions without undertaking to enforce those instructions by means commensurate with the
obvious risks." See also United States v. Beusch, 596 F.2d 871, 878 (9* Cir. 1979) ("[A]
corporation may be liable for the acts of its employees done contrary to express instructions and
policies, but ... the existence of such instructions and policies may be considered in determining
whether the employee in fact acted to benefit the corporation.”y; United States v. American
Radiator & Standard Sanitary Corp., 433 F.2d 174 (3" Cir. 1970) (affirming conviction of
corporation based upon its officer's participation in price-fixing scheme, despite corporation’s
defense that officer’s conduct violated its "rigid anti-fraternization policy" against any
socialization {and eXchange of price information) with its competitors; "When the act of the
agent is within the scope of his employment or his apparent authority, the corporation is held

* Although this case and Basic Construction are both antitrust cases, their reasoning
applies to other criminal violations. In the Hillon case, for instance, the Ninth Circuit noted that
Sherman Act violations are commercial offenses "usually motivated by a desire to enhance
profits," thus, bringing the case within the normal rule that a "purpose to benefit the corporation
is necessary to bring the agent's acts within the scope of his employment.” 467 F.2d at 1006 &
n4. In addition, in United States v. Automated Medical Laboratories, 770 F.2d 399, 406 n.5 (4th
Cir. 1985), the Fourth Circuit stated "that Basic Construction states a generally applicable rule on
corporate criminal liability despite the fact that it addresses violations of the antitriist laws.”
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legally responsible for it, although what he did may be contrary to his actual instructions and may
be unlawful."). : ) :

While the Department recognizes that no compliance program can ever prevent all
criminal activity by a corporation's cmployees, the critical factors in evaluating any program are
whether the program is adequately designed for maximum effectiveness in preventing and
detecting wrongdoing by employees and whether corporale management is enforcing the program
or is tacitly encouraging or pressuring employees (o engage in misconduct to achicve business
objectives, The Department has no formal guidelines for corporate compliance programs, The
fundamental questions any prosecutor-should ask are: "Is the corporation’s compliance program
well designed?" and "Does the corporation’s compliance program work?" In answering these.
questions, the prosecutor should consider the comprehensiveness of the compliance program; the
extent and pervasiveness of the criminal conduct; the number and level of the corporate
employees involved; the seriousness, duration, and frequency of the misconduct; and any
remedial actions taken by the corporation, including restitution, disciplinary action, and revisions
to corporate compliance programs.® Prosecutors should also consider the promptness of any
disclosure of wrongdoing to the government and the corporation's cooperation in the
government's investigation. In evaluating compliance programs, prosecutors may consider
whether the corporation has established corporate governance mechanisms that can effectively
detect and prevent misconduct. For example, do the corporation's directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers'

* recommendations; are the directors provided with information sufficient to enable the exercise of
independent judgment, are internal audit functions conducted at a level sufficient to ensure their
independence and accuracy and have the directors established an information and reporting
system in the organization reasonably designed to provide management and the board of directors
with timely and accurate information sufficient to allow them to reach an informed decision
regarding the organization's compliance with the law. Inre: Caremark, 698 A.2d 959 (Del. Ct.
Chan. 1996).

Prosecutors should therefore attenipt to determine whether a corporation's compliance
program is merely a "paper program” or whether it was designed and implemented in an effective
manner. In addition, prosecutors should determine whether the corporation has provided for a
staff sufficient to audit, document, analyze, and utilize the results of the corporation’s compliance
efforts. In addition, prosecutors should determine whether the corporation's employees are
adequately informed about the compliance program and are convinced of the corporation'’s
commitment to it. This will enable the prosecutor to make an informed decision as to whether
the corporation has adopted and implemented a truly effective compliance program that, when
consistent with other federal law enforcement policics, may result in a decision to charge only the
corporation's employees and agents.

¢ For a detailed review of these and other factors concerning corporate compliance
programs, see USSG §8B2.1,
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Compliance programs should be designed to detect the particular types of misconduct
most likely to occur in a particular corporation's line of business. Many corporations operate in
complex regulatory environments outside the normal experience of criminal prosecutors.
Accordingly, prosecutors should consult with relevant federal and state agencies with the
expettise to evaluate the adequacy of a program’s design and implementation. For instance, state
and federal banking, insurance, and medical boards, the Department of Defense, the Department
of Health and Human Services, the Environmental Proteéction Agency, and the Securitics and
Exchange Commission have considerable experience with compliance programs and can be very
helpful 1o a prasecutor in evaluating such programs. In addition, the Fraud Section of the
Criminal Division, the Commercial Litigation Branch of the Civil Division, and the
Environmental Crimes Section of the Environment and Natural Resources Division can assist
U.S. Attorneys' Offices in finding the appropriate agency office and in providing copies of
compliance programs that were developed in previous cases.

IX.  Charging a Corporation: Restitution and Remediation

A. General Principle: Although ncither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation’s
willingniess to make restitution and steps already taken to do so. A prosccutor may also consider
other remedial actions, such as implementing an effective corporate compliance program,
inmproving an existing compliance program, and disciplining wrongdoers, in determining whether.
to chaige the cofporation,

- B. Comment: In determining whether or not a corporation should be prosecuted, a
prosecutor may consider whether meaningful remedial measures have been taken, including
employee discipline and full restitution. A corporation’s response to misconduct says much
about its willingness to ensure that such misconduct does not recur, Thus, corporations that fully
recognize the seriousness of their misconduct and accept responsibility for it should be taking
steps to implement the personnel, operational, and organizational changes necessary to establish
an awareness among employees that criminal conduct will not be tolerated. Among the factors
prosecutors should consider and weigh are whether the corporation appropriately disciplined the
wrongdoers and disclosed information conceming their illegal conduct to the government.

Employee discipline is a difficult task for many corporations because of the human

element involved and sometimes because of the seniority of the employees concerned. While
-corporations need to be fair to their employees, they must also be unequivocally committed, at all
levels of the corporation, to the highest standards of legal and ethical behavior. Effcctive internal
discipline can be a powerful deterrent against improper behavior by a corporation's employees.

In evaluating a corporation's response 16 wrongdoing, prosecutors may evaluate the willingness
of the corporation to discipline culpable employees of all ranks and the adequacy of the
discipline imposed. The prosecutor should be satisfied that the corporation’s focus is on the
integrity and credibility of its remedial and disciplinary measures rather than on the protection of
the wrongdoers. :

e
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In addition to employee discipline, two other factors used in evaluating a corporation's
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
to prosecute should not depend upon the target's ability to pay restitution. A corporation's efforts
to pay restitution even in advance of any court order is, however, evidence of its "acceptance of
responsibility” and, consistent with the practices and policies of the appropriate Division of the
Department entrusted with enforcing specific criminal laws, may be considered in determining
whether to bring criminal charges. Similarly, although the inadequacy of a corporate compliance
program is a factor to consider when deciding whether to charge a corporation, that corporation's
quick recognition of the flaws in the program and its efforts to.improve the program are also
factors 1o consider.

X. Charging a Corporation: Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a corporate
criminal conviction in determining whether to charge the corporation with a criminal offense.

B. Comment: One of the factors in determining whether to charge a natural person or a
corporation is whether the likely punishment is appropriate given the nature and seriousness of
the crime: In the corporate context, prosecutors may take into account the possibly substantial
consequernces to a corporation's officers, directors, employees, and shareholders, many of whom
may, depending on the size and nature (e.g., publicly vs. closely held) of the corporation and their
role in its operations, have played no role in the criminal conduct, have been completely unaware
of it, or have been wholly unable to prevent it. Prosecutors should also be aware of non-penal
sanctions that may accompany a criminal charge, such as potential suspension or debarment from
eligibility for government contracts or federal funded programs such as health care. Whether or
not such non-penal sanctions are appropriate or required in a particular case is the responsibility
of the relevant agency, a decision that will be made based on the applicable statutes, regulations,
and policies. '

Virtually every conviction of a corporation, like virtually every conviction of an
individual, will have an impact on innocent third parties, and the mere existence of such an effect
is not sufficient to preclude prosecution of the corporation. Therefore, in evaluating the severity
of collateral consequences, various factors alrcady discussed, such as the pervasiveness of the
criminal conduct and the adequacy of the corporation's compliance programs, should be
considered in determining the weight to be given to this factor. For instance, the balance may tip
in favor of prosecuting corporations in situations where the scope of the misconduct in a case is
widespread and sustained within a corporate division (or spread throughout pockets of the
corporate organization). In such cases, the possible unfairness of visiting punishment for the
corporation's crimes upon shareholders may be of much less concern where those shareholders
have substantially profited, even unknowingly, from widespread or pervasive criminal activity.
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:enela] Principle: Nanacnmma! alternatives to prmecutlon often-exist and prosecutors:
hether such. sanctions would adequately. deter, punish, and rehabilitate a
: ' ‘aed in w:ongful conduct ln W't]uating the adequacv ot non- cnmmal

1. the:sanctions available under:the alternative means of disposition;
2. the likelihood that an effective sanction will be imposed; and
3. the effect of non-¢riminal disposition on fedéral law enforcement interests..
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'hether to leave proqecution of a namral

law enforcemem mtemsfs See USAM. §§ 9.7, 740 9. 7. 250

XL &hargmg’?fia::Gmparatimm-‘S’el‘ectmg Charges

A. Genetal Principle: Oncea prosecutor has decided to charcre @ corporation, the
prosecutor should: charge,.or should recommend that the grand jury charge, the most serious
offense that is consistent with the nature of the defendant’s conduct and thai is likely to resultina
- sustainablé conviction.
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B Comment Once the demsxon to chargc s made, the samc rules as govern chargmg:.

rfactom as the sentenc, g gnide ded by the:cl dr,ge‘ vshether the penalty yiel
such Sentencingrange ... is proportmnal to-the seriousness of the defendant's conduct, and
whether the charge achieves such purposes.of thie criminal law as punishrient, protection of the
public, specific:and general deterrence, and rchabilitation." See Attorney General's
Memorandum, dated October 12, 1993,

XIII.  Plea Agreements with Corporations
A. General Principle: Innegotiating plea agreements with corporations, prosecutors

should seek a-plea to the most serious, readily provable offense charged. In addition, the terms-of

the plea: agmcgmem- should eontain appropriate.provisions: to ensure punishment; deterrence,

rehabilitation, and compliance with the pléa agreement in the corporate context. Although

special circumstances may mandate a-different conclusion, prosecutors generally should not

'zgrue to acccpt a Lorporate s.uﬂw plca i exchauce for non-prosecution or dismissal of charges

crime. ‘I makmg this ,duermmduo;
factors. as the:sentencing: gmd _lxn.ev an;
suich sentencing ran:
whether the: .,afgé-;-achiéves suczh; .putpes‘e‘s "c?sfz-tl A ,j. was pumshmcm pr@tectmn of the
publie, specific and-general deterrence, -and rehabﬂztatmn‘ * See Attorney General's
Memorandum _datcd October 12, 1993. Inaddition, any negotiated departures from the
Sentencing Guidelines must be justifiable under the Guidelines:and mustbe disclosed to the
sent\,ncmg, court A corporauon shou!d»bc madc to rcalve that pleadmg gmlty to (,nmmal
distraction from ity biisiness. As WIth natural persous, pl
corporation may not later "proclaim lack of culp*lbxhtv or even: comp}etc innocence:" See USAM
§§ 9-27.420(b)(4); 9-27.440, 9-27.500. Thus, for instance, thére. should be placed: upon the
record a sufficlent factual basis for the plea to prevent later corporate assertions of innocence.
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A corporate plea agreement should also contain provisions that recognize the nature of
the corporate "person” and ensure that the principles of punishment, deterrence, and
rehabilitation are met. In the corporate context, punishment and deterrence are generally
accomplished by substantial fines, mandatory restitution, and institution of appropriate
compliance measures, including, if necessary, continued judicial oversight or the use of special
masters. See USSG §§ 8B1.1, 8C2.1, et seq. In addition, where the corporalion is a government
contractor, permanent or teniporary debarment may be appropriate. Where the corporation was
engaged in government conltracting fraud, a prosecutor may not negotiate away an agency'’s right
to debar or to list the corporate defendant.

In negotiating a plea agreement, prosecuters should also consider the deterrent value of
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may
consider in detcrmining whether to cnter into a plea agreement is whether the corporation is
seeking immunity for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals. Prosecutors should rarely negotiate away
individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be faw-abiding in the
future. It is, therefore, appropriate 10 require the corporation, as a condition of probation, to
implement a compliance program or to reform an existing one. As discussed above, prosecutors
may consult with the appropriate state and federal agencies and components of the Justice
Department to ensure that a proposed compliance program is adequate and meets industry
standards and best practices. See section VIII, supra.

In plea agreements in which the corporation agrees to cooperate, the prosecutor should
ensure that the cooperation is complete and truthful. To do so, the prosecutor may request that
the corporation waive attorney-client and work product protection, make employees and agents
available for debriefing, disclose the results of its internal investigation, file appropriate certified
financial statements, agree to governmental or third-party audits, and take whatever other sieps
are necessary to ensure that the full scope of the corporate wrongdoing is disclosed and that the
responsible culprits are identified and, if appropriate, prosecuted. Sce generally section VII,
supra.

‘This memorandum provides only internal Department of Justice guidance, It is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matier civil or criminal. Nor are any limitations hereby
placed on otherwise lawful litigative prerogatives of the Department of Justice.
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9-28.000 Principles of Federal Prosecution of Business Otganizations'
9-28.100 Duties of Federal Prosecutors and Duties of Corporate Leaders

The prosecution of corporate crime is a high priority for the Department of Justice: By
investigating allegations of wrongdoing and by bringing charges where appropriate for criminal
misconduct, the Department promotes critical public-interests. These interests include, to take.
just a few examples: (1) protecting the integrity of our free economic and capital markets; (2)
protecting consumers, investors, and business entities that compete only through lawful means;
and (3) protecting the American people from misconduct.that would violate criminal laws
safeguarding the environment.

In this regard, federal prosecutors and corporate leaders-typically share common. goals.
For example, directors and officers owe a fiduciary duty to a corporation’s shareholders, the
corporation’s true owners, and they owe duties of honest dealing to the investing public in
comnection with the corporation’s regulatory filings and public-statements. The faithfyl
execution of these duties by corporate leadership serves the same values in promoting public:
trust and confidence that our criminal cases are designed to serve.

A prosecutor’s duty to enforce the law requires the investigation and proseeution of
criminal wrongdoing if it is discovered. In carrying out this mission with-the diligence and
resolve necessary to vindicate the important public interests: discussed above, prosecutors shonld
be mindful of the common cause we share with responsible corps ieadexs Pre%c:utors

* should also be mindful that confidence in the Department is:affected bo :
: achxevc and by t‘he real and percexved ways m whmb we: achleve them.

reoul a‘mon zmd quo our appreclatmn that corporate prosecnt;om can po ntially harnyblameless:
investors, employees, a - perception of ourmission. Federal prosecutors
recognize that they must maintain _pubhc coufidence in the way-in which they exercise their
charging discretion. This endeavor requires the thoughtful analysis of all facts and
circumstances presented in a given case. As always, professionalism and civility play an
important-part in the Department’s discharge of its iespoxmbxlmes in all areas, including the are:
of corporate investigations and prosecutions.

9-28.200 General Considerations of Corporate Liability

A. General Principle: Corporations should not be treated leniently because of their
_artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate; results in-great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations

' While these guidelines refer to corporations, they apply to the consideration of the
prosecution of all types of business organizations, including partnerships, sole pr oprietorships, R
~government entmes and unincorporated associations.

e
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for wrongdoing eniables-the governinetit to be a force for positive change of corporate culture,
and a force to ptevent discover, and punish serious:crimes.

B. Cemment In-all casey mvolvmg cotporate wrongdoing; prosecutors should-consider
the factors discussed further below: In doing so, prosecutors should be aware-of the public
benefits that can flow from indicting 4 corporation in appropriate cases. For instance,
corporations-are hkely to-take imimediate remedial steps when one is indicted for criminal
misconduct that is pervasive throughout a particular industry, and thus an indictiment can provide
a unique opportunity for deterrence on.a broad scale. In‘addition, a corporate indictment may
result in-specific deterrence by changing the culture of the indicted corporation and the behavior
of its employees. Finally, certain crimes that carry with them a substantial risk of great public
harm—e.g:, environmental crimes or sweeping financial frauds—may be-committed by a
business umty, and there may therefore be a substantial federal interest in mdlctmg a
corporation under such circumstances.

In certain instances, itmay be: appropriate, upon cenisideration of the factors set forth,
herein, to resolve a corporaté criminal case by means other than indictment. Non-prosecution
and deferred prosecution agreements, for example, occupy an important middle ground between
declining prosecution and.obtaining the conviction of a corpotation. These agreements are
discussed further in Section X, infra. Likewise, civil and regulatory alternatives may'be
appropriate in certain cases, as discussed in Section X1, infra.

Where a decision is made to charge a corpor atxon it does not necessarily follow: that
individual directors,.officers, employees, or shareholders should not alse be charged..
Prosecution of & corporation is not a substitute for the prosecution of mmmally culpable
individuals withif or without the corporation. Because a corporation cin act only through
individuals, imposition of individual criminal liability may provide the strongest deterrent
against future corpordte wrongdoing, Only rarély should provable individual culpability not be
pursued, particulatly if it refates to high-level corporate officers, even in the face of an offer of a
corporate guilty plea or some other disposition of the charges against the corporation.

Corporations are “legal persons,” capable of suing and being sued, and capable of
committing crimes. Under the doctrine of respondeat superior, a corporation may be held
cr xmmaiiygﬁable for the illegal acts of its directors, officers, employees, and. agents. Toholda
corporation liable for these actions, the government must establish that the corporate agent’s
actions {i) were within the scope of his duties and (ii) were intended, at Teast in part, to benefit
the corporation. In-all cases mvolvmg wrongdoing by corporate agents, prosecutors should not
limit their focus solely to individuals or the corporation, but should. consider both as potential
‘tdrOCt%

Agents may act for mixed reasons—both for self-aggrandizement (both direct and
indirect) and for the benefit of the corporation, and a corporation may be held liable as long as
one motivation of its agent is to benefit the corporation. See United States v. Potter, 463 F.3d 9,
25 (1st Cir. 2006) (stating that the test to determine whether an agent is acting within the scope

2
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* of employment is “whether the agent is performing acts of the kind which he is authorized to
perform, and those acts are motivated, at least in part, by an intent to benefit the corporation.”).
In United States v. Automated Medical Laboratories, Inc., 770 F.2d 399 (4th Cir. 1985), for
example, the Fourth Circuit affirmed a corporation’s conviction for the actions of a subsidiary’s
employee despite the corporation’s claim that the employee was acting for his own benefit,
namely his “ambitious nature and his desire to ascend the corporate ladder.” Id. at 407. The
court stated, “Partucci was clearly acting in part to benefit AML since his advancement within
the corporation depended on AML’s well-being and its lack of difficulties with the FDA.” Id.;
see also United States v. Cincotta, 689 F.2d 238, 241-42 (1st Cir. 1982) (upholding a v
" corporation’s conviction, notwithstanding the substantial personal benefit reaped by its miscreant
agents, because the fraudulent scheme required money to pass through the corporation’s treasury .
-and the fraudulently obtained goods were resold to the corporation’s customers in the
corporation’s name).
Moreover, the corporation need not even necessarily profit from its agent’s actions for it
to be held liable. In Automated Medical Laboratories, the Fourth Circuit stated:

[Blenefit is not a “touchstone of criminal corporate liability; benefit at best is an
evidential, not an operative, fact.” Thus, whether the agent’s actions ultimately
. redounded to the benefit of the corporation is less significant than whether the
- agent acted with the intent to benefit the corporation. The basic purpose of
- requiring that an agent have acted with the intent to benefit the corporation,
“however, is to insulate the corporation from criminal liability for actions of its
- agents which may be inimical to the interests of the corporation or which may
have been undertaken solely to advance the interests of that agent or of a party
', other than the corporatlon

770 F.2d at 407 (mtemal 01tat10n omltted) (quotmg Old Monastery Co. v. United States, 147
F.2d 905, 908 (4th Cir. 1945)). ,

SO 28 300 - Factors to Be Con31dered

_ A. General Principle: Generally, prosecutors apply the same factors in determining

-~ whether to.charge a corporation as they do with respect to individuals. See USAM § 9-27.220, et
seq. Thus, the prosecutor must weigh all of the factors normally considered in the sound
exercise of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at

~ trial; the probable deterrent, rehabilitative, and other consequences of conviction; and the v
adequacy of noncriminal approaches. See id. However, due to the nature of the corporate
“person,” some additional factors are present. In conducting an investigation, determining

. whether to bring charges, and negotiating plea or other agreements, prosecutors should consider
the following factors in reaching a decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, includihg the risk of harm to the public,
and applicable policies and priorities, if any, governing the prosecution of
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corporations for particular categories of crime (see infra section IV);

2. the pervasiveness of wrongdoing within the corporation, including the coniplicity
in, or the condoning of, the wrongdoing by corporate management (see infra
section V), _

3. the corporation’s history of similar misconduct, including prior criminal, civil,
and regulatory enforcement actions against it (see infra section Vi),

4. the corporation’s timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents {see infia section VII);

5. the existence and effectiveness of the corporation’s pre-existing compliance
_program (see infra section VIII);

B. the corporation’s remedial actions, including any effots to implement an efféctive
corporate compliance program or to improve an existing one, to replace
responsible management, to discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see infra section [X);

7. collateral consequences, including whether there is disproportionate harm to
shareholders, pension holders, employees, and others not proven personally
culpable, as well as impact on the public arising from the prosecution (see infra
section X);

8. the adequacy of the prosecution of individuals responsible for the corporation’s
malfeasance; and

9, the adequacy of remedies such as civil or regulatory enforcement actions (see
infra section X1).

B. Comment: The factors listed in this section are intended to be illustrative of those
that shiould be evaluated and are not an exhaustive list of potentially relevant considerations.
Some of these factors may not apply to specific cases, and in some cases one factor may override
all others. For example, the nature and seriousness of the offense may be such as to warrant
prosecution regardless of the other factors. In most cases, however, no single factor will be
dispositive. In addition, national law enforcement policies in various enforcement areas may
require that more or less weight be given to certain of these factors than to others. Of course,
prosecutors must exercise their thoughtful and pragmatic judgment in applying and balancing
these factors; so as to achieve a fair and Jjust outcome and promote respect for the law.

In making a decision to charge a corporation, the prosecutor generally has substantial
latitude in determining when, whom, how, and even whether to prosecute for violations of
federal criminal Jaw. In exercising that discretion, prosecutors should consider the following

4
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statements of principles that summarize the considerations they-should weigh and the practices
they should follow in discharging their prosecutorial responsibilities. In doing so, prosecutors
should ensure that the: general purposes of the criminal law—assurance of warranted
punishment, deterrence of further-criminal conduct, protection of the public:from dangerous and
fraudulent conduet, rehabilitation of offenders, and restitution for victims and- affected
communities—are adequately met, taking into account the special nature of the corporate
“person.”

9-28.400 Special Policy Concerns

‘A, General Principle: The nature and seriousness of the crime, including the risk of
harm to the public from the criminal misconduct, are obviously primary factors in determining
whether to chatge a‘corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, tax, and eriminal law
enforcement policies. In applying these Principles, prosecutors must consider the practices and
policies of the appropriate Division of the Department, and must comply with those policies to
the extent required by the facts presented.

8. Comment: In.determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosecutors.must be aware of the specific policy goals and incentive
programs established by the respective Divigions and regulatory agencies. Thus, whereas natural
persons may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal
interest, and cooperating in the government’s investigation of their own and others’ wrongdoing,
the same approach may not-be appropriate in: all-circumstanees with fespect-to-cotporations. . As
an example, it is entirely proper in many investigations for a prosecutor to consider the
corporation’s pre-indictment conduct, e.g., voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seek.an indictment. However, this would not necessarily
be appropriate in.an antitrust investigation, in which antitrust violations, by definition; go to the
heart of the curpoxatmn s business. ‘With this.in mind, the Antitrust Division has established a
firm policy, understood in the business community, that credit should not be given at the
c,hargmg stage for-acompliance program and that amnesty-is available only to the first
corporation to make fiill disclosure to the government. As another example, the Tax Division
has a strong preference for prosecuting responsible individuals, rather than entities, for corporate
tax offenses. Thus, in-determining whether or not to charge a corporation, prosecutors nyust
consult with the Criminal, Antitrust, Tax, Environmental and Natural Resources, and National
Security Divisions, as appropriate.

9-28.500 Pervasiveness of Wrongdoing Within the Corporation
Al General Prmclgie* A corporation-can only act through natural persons, and it is

therefore held responszbie for the acts.of such persons faxrly attributable to it. Charging a
corporatiorn for even minor miscondiict may be appmprmte where the wrongdoing was pervasive
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and was undertaken by a large number of employees, or by all the employees in a particular role
within the corporation, of was condoned by upper management. On the other hand, it may not
be appropriate to-impose liability upon a corporation, particularly one with-a robust compliance
program in place, under a strict respondeat superior theory for the single isolated act.of a Togue.
employee. There is, of course; a-wide spectrum between these two extremes, and a prosecutor

should exercise soutid discretion: in evaluating the pervasiveness of wrongdoing within a
corporation.

B. Comment: Of these factors, the most important is the role and conduct.of
management. Although acts of even low-level employees may result in criminal liability, a
nisdirected by its management and management is responsible for-a corporate culture
_vonduct is either discouraged or tacitly enicouraged. As stated in commentary
to the Sentencing Guidelines:

Pervasiveness [is] case specific-and [will] depend on the-number, and degree of
responsibility, of individuals [with] substantial autherity . . . who participated in,
condoned,or were willfully ignorant of the offense. Fewer individuals need to be
involved for a finding of pervasiveness if those individuals exercised a relatively
high degree of authority. Pervasiveness can occur either within an organization
as a whole or within a-unit of an-organization.

USSG §8C2.5, enit. (n.4).
9-28.600 The~comofafi¢zzfs:?ast History
A. Geuderal Principle; Prasecutors may considera cmpor&‘cxon s history of similar

conduct, including prior criminal, civil, and regulatory enforcement actions against it, in
determining whether to bring criminal charges and how best to resolve cases. '

B. Comment: A corporation, like a natural person, is expected to learn from its mistakes.
A history of similar misconduct may be probative of a corporate culture that encouraged, or at
Ieast condoned, such misdeeds, regardless of any compliance programs. Criminal prosecution of
a corporation may be particularly- appropriate-where the.corporation previously had been subject
to non-criminal guidance, wartings, of sanctions, or previous-eriminal charges, and it either had
not taker adequate action to prevent future unlawful conduet or had continued to engage in the.
misconduct in-spite of the warings orenforcement actions taken against it. The. corporate
structure itself {e.g., the creation or existence of subsidiaries or operating divisions)is not.
dispositive in this analysis, and enforcement actions taken against the corporanon or any of its
divisions, subsidiaries, and afﬁhates may be considered, if germane. See USSG § 8C2.5(c), emt.
(n. 6).
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9-28.700 The Value of Cooperation

A. General Principle: In determining whether to charge a corporation and how to resolve
corporate criminal cases, the corporation’s timely:and voluntary disclosure of wrongdoing and
its cooperation with the government’s investigation may be relevant factors. In gauging the
extent of the corporation’s cooperation, the prosecutor may-consider, among other things,
whether the corporation made a voluntary and timely disclosure, and the corporation’s
willingness to provide relevant information and evidence and identify relevant actors within and
outside the corporation, including senior executives.

Cooperation is a potential mitigating factor, by which a corporation—just like any other
subject of a-criminal investigation—can gain credit in & case that otherwise is appropriate for
indictment and prosecution. Of course, the decision not to cooperate by a corporation (or
individual) is not itself evidence of misconduct, at least where the lack of cooperation does not
mvolve criminal misconduct or demonstrate consciousness of guilt {e.g., suborning pexjury or
false statements, or refusing to comply with lawful discovery requests). Thus, failure to
cooperate, in and of itself, does not support or require the filing of charges with respect to a
corporation any more than with respect to an-individual.

B, Comment: In investigating wrongdoing by or within a corporation, a prosecutor is
likely to encounter several obstacles resulting from the nature of the corporation itself. It will
often be difficult to determine which individual took which action on behalf of the corporation.
Lines of authority and responsibility may be shared among operating divisions or.departments,
and records-and personnel may be spread throughout the United Stdtes or even ambong several
countries. Where the criminal conduct continued over an extended period of time, the culpable
or knowledgeable personnel may have been promoted, transferred, or fired, orthey may have
quit or retired. Accordingly, a corporation’s cooperation may be critical inidentifying
potentially relevant actors and locating relevant evidence, among other things, and in doing so
expeditiously.

This dynamic—i.e., the difficulty of determining what happened, where the evidence is,

oxtes iy

consequences for both the government.and the corporation that is the subject or target of a
government investigation. More specifically, because of corporate attribution pr inciples
concerningactions of corporate officers and employees: (see; e.g:, supra section 11}, uncertainty
about exactly who authorized ordirected apparent corporate mlsconduct-can nure to the
detriment of'a corporation. Forexample, it may not matter under-the law which of several
possible executives or leaders in a chain of command approved of or authorized criminal
conduct; however, that information if known might bear on the propriety of a particular
disposition short of indictment of the corporation. It may not be in the interest of a corporation
or the government for a charging decision to be made in the absence of such information, which
might oceur if, for example, a statute of limitations were relevant and authorization by any one
of the officials were enough to justify a charge under the law. Moreover, and at a minimum, a
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protracted government investigation of such an issue could, as a collateral consequence; disrupt
the corporation’s business operations or even depress its:stock price.

»Eéirﬁi’tﬁes:e-:masofns and more; cooperation ¢an be-a favorable course for both the
government and the-corporation, Cooperation benefits'the government—and ultimately
shareholders, employees, and other often blameless victims—aby allowing prosecutors and
federal agents, for example, to avoid protracted delays, which compromise their ability to
quickly uncover and address the full extent.of widespread corporate crimes. With cooperation
by the corporation, the government may be able to reduce tangible losses, limit dama ge to
reputation, and preserve assets for restitution. At the same titne, cooperation may benefit the
corporation by enabling the government to focus its mnvestigative resources in a manner that will
not unduly:disrapt the corporation’s legitimate business operations.. In‘addition, and critically,
cooperation:may benefit the corporation by presenting it with the opportunity to earn credit for
its efforts,

9-28. 710 Attorney-Client and Work Product Profections

The attorney-client privilege and the attorey work product protection serve an extremely
mmportant futiction in the American legal system. The attorney-client privilege is one of the
oldest and most sacrosanct privileges under-the law. See Upjohn v. United States, 449 U.S. 383,
389 (1981). As the Supreme Court has stated, “[i]ts purpose is to encourage full and frank
comumunication between attorneys and their clients and thereby ‘promote broader public interests
in the observance of law and administration of justice.”” Jd. The value of promoting a
corporation’s-ability to seek frank and comprehensive legal advice is particularly important in
the contemporary global business environment, where corporations often face complex and
dynamic legal and regulatory obligations imposed by the federal government and also by states
and foreign governments. The work product doctrine serves similarly important goals.

Forthese reasons, waiving the. attorney-client.and work product protections has never
been a prerequisite under the Department’s prosecution guidelines for a corporation to be viewed
as cooperative. Nonetheless, 3 wide range of commentators and members of the American legal
community and criminal justice system have asserted that the Department’s policies have been
used, either wittingly or unwittingly, to coerce business.entities into waiving attorney=~cliert
privilege and work-product protection. Everyone agrees that a corporation may freely waive its
own privileges if it chooses to do so; indeed, such waivers occur routinely when corporations are
victimized by their employees or others, conduct an internal investigation, and then disclose the
details of the investigation to law enforcement officials:in an effort to seek prosecution of the
offenders. However, the contention, from a broad array of voices, is that the Department’s
position on attorney-client privilege and work product protection waivers has promoted an
environment in which those. protections are being unfairly eroded to the detriment of all.

The Department understands that the attorney-client privilege and attorney work product
- protection are essential and long-recognized components of the American legal system. What
the government seeks and needs to advance its legitimate (indeed, essential) law enforcement

8
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mission is not waiver of those protections; but rather the facts known.to the gorpox ation about the
putative criminal mascon(iuct underreview, -In addition, while a corporation remains free to
convey non-factual or “core” attorney-client communications or work pmduct-——1f and only if the
corporation Voluritarily chooses to.do so—prosecutors should not ask for such waivers and are
directed not to do-so. The-critical factor is whether'the corporation has provided the facts about
the events, as explained further herein.

9-28.720 Cooperation: Disclosing the Relevant Facts

Eligibility for cooperation credit is not predicated upon the waiver of attorney-client
privilege or work product protection. Instead, the sort of cooperation that is:most valuable to
resolving allegations.of misconduct by a corporation-and its-officers; directors, emiployees, or
agents is disclosure of the relevant faets concerning such misconduct.. In this regard, the analysis
parallels that for-a non-corporate defendant, where cooperation typically requires disclosure of
relevant factual knowledge and not of discussions between an individual and his attorneys.

Thus, when the government investigates potential corporate wrongdoing, it seeks the
relevant facts. For example, how and when did the alleged misconduet occur? Who promoted.
or approved it? Who was responsible for committing it? In‘thisrespect, the investigationof a
corporation differs little from the investigation of an individual. .In both-cases, the- government
needs to know the facts to-achieve a just-and fair-outcomne, The: paity wnider investigation may
choose to coapcrai:c by disclosing the-facts, and the govcmmcnt may g:vc credit-for the: pax‘ty
disclosures. If a:corporation wishes to receive credit forsuch’ cooper ration, which ther can be
considered with all other cooperative efforts-and circumstances.itr evalaatme how: faitly to
proceed, then:the corporation, like any person, must-disclese:the relevant facts of whicly it has
knowledge.?

(ay Disclosing the Relevant Facts ~ Facts Gathered Through Internal Investigation

*Individuals and corporations often obtain knowledge-of facts in different ways. An
individual knows the facts of his-or others’ misconduct through his own.experience and
perceptions. A corporation is an artificial construct that cannot, by definition, have personal
knowledge of the facts. Some of those facts may be reflected in documentary or elecironic
media like emails, transaction or accounting documents, and other records. Offen, the
corporation gathers facts through an internal investigation. Exactly how and by whom the facts

? There are other dimensions of cooperation beyond the mere disclosure of facts; of
course. These can include, for example, providing non-privileged documents and other
evidence, making witnesses available for interviews, and assisting in the interpretation of
complex business records. This section of the Pringiples focuses solely on the disclosure of facts
and the privilege issues that may be implicated thereby.

9
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are gathered is for the corporation to decide. Many corporations choose to collect information
aboul potential misconduct through lawyers, a process that may confer attorney-client privilege
or attorney work: pmduct protection on at least some of the informiation ¢ollected. Other
corporations may choose a method of factwathermg that doesnot have that effect—for example,

- having employee or other witness siatemems collected after interviews by non-attorney
personnel.

Whichever process the corporation selects, the government’s key measure of cooperation
must remain the same.as it does for an individual: has the party txmeiy disclosed the relevant
facts about the putative misconduct? That is the operative question in assigning cooperation
credit for the disclosure of information—not whether the corporation discloses attorney-client or

~ work product nmaterials. Accordingly, a corporation should receive the. same credit for disclosing
facts contained in materials that are not protected by the atforney-cliert privilege or atforiwey
. work product ag it would for disclosing identical facts contained in:materials that are so
~ protected.” On this point the Report of the House Judiciary Committee, submitted in connection
with the atton ney—chent privilege bill passed by the House of Representatwes (FLR. 3013),
compox ts with the approach required here:

[Aln . .. attorney of the United States may base cooperation credit on the facts
that-are disclosed, but is prohibited from basing cooperation credit upon whether
or'not the materials are protected by attorney-client privilege or attormey work
product. As a result, an entity that voluntarily discloses should receive the same
amount of cooperation credit for disclosing facts that happen 16 be contained in
materials not-protected by attorney-client privilege or attorney work product as it
would receive for disclosing identical facts that-are contained in materials
protected by attorney-client privilege or attorney work product. There should be
no differentials inan assessment of cooperation (i.e., neither a credit nor a
penalty) based upon whethier or not the materials dlsclosed are protected by
attorney-client privilege or atfoiney worki.product

HL.R. Rep. No. 110-445 at 4(2007).

' By way of cxample corporate personnel are typically interviewed during an internal

- investigation. If the interviews are conducted by counsel for the corporation, certain notes and
memoranda generated from the interviews may be subject, at least in part, to the proteciions of
attorney-client privilege and/or attorney work product. To receive cooperation credit for
providing factual information, the corporation need not produce, and prosecutors may not
request, protected notes or memoranda generated by the lawyers’ interviews. To earn such
credit, however, the corporation does need to produce, and prosecutors may request, relevant
factual mformatzon———mcludmg relevant factual information acquired through those interviews,
unless the identical information has otherwise been provided—as well as relevant non-privileged
evidence such as accountmg and business records and emails between non-attorney employees
or agents.

10
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In bhOl‘I so long as the corporauon timely discloses relevant facts about the putative-
misconduct, the corporation may receive due credit for such coopemtlon regardless of whether it
chooses to-waive privilege of work product protection in the process.* L1kew;se, a-corporation’
that does not disclose the relevant facts about the alleged misconduct—for whatever
reason—itypically should not be entitled to receive credit for cooperation.

Two final and related points bear noting about the disclosure of facts, although they
should be obvious. First, the government cannot compel, and the corporation has no obligation
to make, such disclosures (although the government can obviously compel the disclosure of
certain records and witness testimony through subpoenas). Second, a corporation’s failure to
provide relevant information does not mean the corporation will be indicted. Tt simply means
that the corporation will not be entitled to mitigating credit for that cooperation. Whether the
corporation faces chdrgcs will turn, as it does i any case, on the sufficiency of the evidence, the
likelihood of success at trial, and all of the other factors identified in Section III above, If there
is insufficient evidence to warrant indictment, after appropriate investigation has been
completed, or if'the other factors weigh against indictment, then the corporation should not be
indicted, irrespective of whether it has earned cooperation credit. The converse is also true: The
government may charge even the most cooperative corporation pursuant to these Principles if, in
weighing and balancing the factors described herein, the prosecutor determines that a:charge is
required in the interests of justice. Put differently, even the most sincere and thorouqh effort to
cooperate cannot necessarily absolve a corporation that has, for example, engaged in an
egregious, orchestrated, and widespread fraud. Cooperation is a relevant potential mitigating
factor, but it alone is not dispositive.

(b) Legal Advice and Attorney Work Product

Separate from (and usually preceding) the fact-gathering process-in‘an internal
investigation, a corporation; through its officers, employees, directors, or others, may hiave
consulted with corporate counsel regarding or in a manner that concerns the legal implications of
the putative misconduct at issue. Communications of this sort, which are both independent of
the fact-gathering component of an internal investigation and made for the purpose of seeking or
dispensing legal advice, lie at the core of the attorney-client privilege. Such communications can
naturally have a salutary effect-on.corporate behavior—facilitating, for example, a corporation’s
effort to comply with complex and evolving legal and regulatory regimes.” Exceptasnoted in

4 In assessing the timeliness of a corporation’s disclosures, prosecutors should apply a
standard of reasonableness in light of the totality of cxrcumgtances

3 These privileged communications are-not necessarily limited to those that occur
contemporaneously with the underlying misconduct. They would include, for instance; Iggal
advice provided by corporate counsel in-an internal investigation report. Again, the key measure
of cooperation is the discloswre of factual information known to the corporation, not the

11
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subparagraphs (b)(i)-4nd (b)(ii) below, a corporation need not disclose and prosecutors may not
request the disclosure of such communications as a condition for the corporation’s eligibility to
receive cooperation credit.

e

Likewise, no fual or core attorney work product—for example, an attorney’s mental
impressions or legal theories—lies at the core of the attorney work product doctrine, A
corporation need not disclose, and prosecutors may not request, the disclosure of such attorney
work product

as a condition for the corporation”s eligibility to receive cooperation credit,

(i)-Advice of Counsel Defense in the Instant Context

Oceasionally acorporation or one of its employees may assert an advice~of-counsel
defense, based upon communications with iii-louse or outside counsel that togk place prior to or
contemporaneously with the underlying conduct at issue. In such situations, the:defendant must
tender a legitimate factual basis to support the assertion of the advice-of-counsel defense. See,
e.g.;, Pitt v. Dist. -of Columbia, 491 F.3d 494, 504-05 (D.C. Cir. 2007); United States v. Wenger,
427 F.3d 840, 853-54 (10th Cir. 2005); United States v. Cheek, 3 F.3d 1057, 1061-62 (7th Cir.
1993). The Department cannot fairly be asked to discharge its responsibility to the public to
investigate alleged-corporate-crime, or to temper what would otherwise be. the appropriate course
of prosecutive-action; by simply accepting on faith an otherwise unproven assertion that an
attorney—perhaps-even an unnamed attorney—approved potentially uniawfiil practices.
Accordingly, where an advice-of-cotmse] defense has been asserted, prosecutors may-ask for the

disclosure of the communications allegedly supporting it.

(ii) Commiunications in Furtherance of a Crime or Fraud

Communications between a-corporation (through its officers, employees, directors, or
‘agenits) and corporate counsel that are made in furtherance of a crime or fraud are, under settled
precedent, outside the sc pe‘and protection of the atiomey-client privilege. See United Siates v.
Zolin, 491 U.8.:554; 563 (1989); United States v. BDO Seidman, LLP, 492.F3d:806, 818 (7th
Cir. 2007).. As a result, the:Department may properly request such communications if they in
fact exist. .

9-2'8’.73’0 Obstructing the Invéstigation

Another factor to-be weighed by the prosecutor is whether the corporation has-engaged in
conduct intended to.impede the investigation. Examples of such conduct could include:
inappropriate directions to employees or their counsel, such as directions not to be truthful or to
conceal relevant facts; making representations or submissions that contain misleading assertions
or material omissions; and incomplete or delayed production of records. B

disclosure of legal advice or theories rendered in connection with the conduct at issue (subject to
the two exceptions noted in Section VII(2)(b)(i-ii)). '

12
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In evaluating cooperation, however;: prosecutors should not take into account whether a
corporation is advancing or reimbursing attorneys’ fees o pmwdmg counsel fo. employees,
officers, or directors under investigation or indigtment, Likewise, prosecutors may not request
that a corporation refrain from taking. such action. This prohlbmon 1s not meant to preventa
prosecutor from askin g quesnons about an atforne ’g representation ofa corpcratmn orits
employees, officers, or directors, wheére otherwise appropriate inder the'law.® Neitheris it
intended to limit the otherwise: apphcable reach of ciiminal obstruction of justice statutes such as
18 U.S.C. § 1503. If the payment of attorney fees'were used in-a manner that would-otherwise
constitute criminal obstruction of justice—for example, if fees were advanced on the condition
that an employee adhere to a version of the facts that the corporation and the employee knew to
be false—these Principles would not (and could not) render inapplicable such criminal
prohibitions.

Similatly; the mere participation by a corporation-ina joint defénse agreement does ot
render the corporation ineligible to receive cooperation credit, and prosecutors may not request”
that a corporation refrain from entering into such-agreements. OfF course, the corporation may:
wish to avoid putting itself in the position of being disabled, by virtue of a particular joint
defense or similar agreement, from providing some-relevant facts to the government and thereby
fimiting its ability to seek such cooperation credit. Such mightbe the case if the corporation
gathers facts from employees whio have entered into a'joint defense agreement with the
corporation, and who may later seek to-prevent the: cm'poranon from disclosing the facts it has
acquired. Corporations may wish to-address this situation by crafting or participating injoint
defense agreements, to the extent they chooseto enterthem, that provide such flexibility as they
deem appropriate.

Fmaﬁy, xt may on occasmn be appfop; mte for the govemmeut 10 consa&er whethcr the

‘govemment provxded to the corporation..

the government may properly request that & eorporatxon wishes to receive credit for- ~
cooperation, the information provided by the government to the corporation not be transmitted to
others—for example, where the disclosure of such information could lead to flight by individual
subjects, destruction of evidence, or dissipation or concealment of assets.

9-28,740  Offering Cooperation: No Entitlement to Immunity

A corporation’s offer of too’pel ation or cooperation itself does not automatically entitle it
to immunity from prosecution‘or a favorable resolution of its case. A corporation should not be
able to-escape liability mer ely by offering up its directors, officers, employees, or agents. Thus,

¢ Routine questions regarding the lepxesenmtion status of a corporation and its
cmployecs, mcludmc how and by W hom attm neys tces are pald somemnes arise in ihc course
~0f-
interest issues. Such quwnons can be appropnate and thzs gmdance 13 not mtended to prohibit
such limited inquiries.

13
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A:COTPOEIation™s v gness to cooperate is:not déterminative; that factor, while relevant, needs to
be considered in conjunction with all other factors:

9-28.750° Qualifying for Immunity, Ammesty, or Reduced Sanctions Through Voluntary
Disclosures .

In conjunction with regulatory agencies and other executive branch departments, the
iﬁ‘epamnem._encoumg_.es:;QQIQBI&&GHS,J&S part.oftheir compliance programs,.to conduct internal
investigations and to disclose the relevant Facts 't th opropriate authorities: Some dgencies,
stich as the-Securities and Exchange Comimission and the Environmental Protection Agency,.as
well as the Department’s Environmental and Natural Resourc es Division, have formal voluntary
disclosure programs in which:se Fwithremediation and additional criteriz,

he corporation for amnesty tons. Bvenin the absence of a formal

program, prosecutors tay conisider a corporation”s timely and voluntary disclosure in evaluating

- the adequacy of the corporation’s compliance program-and its' management’s commitment to the
compliance program.. However, prosecution and economic policies specific to the industry or
statute may require prosecution notwithstanding.a corporation’s willingness to cooperate. For
example, the Antitrust Division has a policy of offering amnesty only to the first corporation to
agree to cooperate. Moreover, amnesty, immunity, or reduced sanctions may not be appropriate
where the corporation’s business is permeated with fraud or other crimes,

9-28.760 ‘Oversight Concerning Demands for Waivers of Attorney-Client Privilege or
‘Work Product Protection By Corporations Contrary to This Polic 3%

The Department underscores ifs commitment to attorney practices that are consistent with
Depattiment policies like those set forth herein concerning cooperation credit and due respect for
the attorney-client privilege-and work product protection. Counsel for corporations who believe
that prosecutors are violating such gnidance are encouraged to raise their concerns with
supervisors, inchuding the appropriate United States Attorney or Assistant Attorney Gerneral.
Like any otherallegation of attorney misconduct; such-allegations are subject to potential
investigdtion through-established mechanisms:

9-28.800: : Cbrpor,a%e' Compliance Programs

- A General Principle: Compliance programs are established by corporate management to
prevent and detect misconduct and to-ensure that corporate activities are.conducted in
accordance with:applicable criminal and civil laws, regulations, and rules. The Departmetit
encourages such corporate self-policing, including voluntary disclosures to the government of
any problems that a corporation discovers on its own. However, the existence of a compliance
program is not sufficient, in-and of itself, to justify not charging a corporation for criminal
misconduct undertaken by its officers, directors, employees, or agents. In addition, the nature of
some crimes, e.g., antitrust violations, may be such that national law enforcement policies
mandate prosecutions of corporations notwithstanding the existence of a compliance program.

14
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B:: Comment: The-existence of a corporate conpliance program, even one that
specifically prohibited the very conduct in question, does not absolve the corporation from
eriminal liability under the doctrine of respondeat superior. See United States v. Basic Consir.
Co., 711 F.2d 570, 573 (4th Cir. 1983) (“[A}-corporation may be held criminally responsible for
antitrust violations committed by its employees if they were acting within the scope of their
authority, or apparent authority, and for the benefit of the corporation, even if. . . such acts were
against corporate:-policy or express instructions:™). As explained in United States v. Potter, 463
F.3d'9 (1st Cir, 2006), a corporation cannot “avoid Hability by adopting abstract rules™ that
forbid its agents from engaging in illegal acts, because “[e]ven a specific directive to anagent or
employee orhonestefforts to police such rules do not automatically free'the company for the
wrongful acts.of agents.™ 1d. at 25-26. See-also United States v. Hilton Hotels Corp., 467 F.2d
1000, 1007 (9th Cir. 1972) {noting that a corporation “could not gain.exculpation by issuing.
general instructions without undeértaking to-enforce those instructions by.means commensurate
with the obvioustisks™); United States v. Beusch, 596 F.2d 871, 878 (9th: Cir. 1979) (*[A}
corporation may be liable for acts of its eniployees done contrary to express instructions and
policies, but . . . the existence of such instructions and policies may be considered in determining
whether ths»enﬁpioyce in factacted to benefit the corporation.”),

While the Department recognizes that no compliance program can ever prevent all
criminal activity by a corporation’s employees, the critical factors in evaluating any program are
whether the program is adequately designed for maximum effectiveness in preventing and
detecting wrongdoing by employees and whether corporate management is enforcing the
program or is tacitly: encouraging or pressuring employees 1o eigage in misconduct to achieve
business objectives. TheDepartment has no-formulaic requirements regarding: cotporate
compliance programq The fundamental questions-any prosecutor should ask are: Is the
corporation’s: cemphancc prograny’ well desi gned? Is the program: being apphcd garnestly and in
good faith? Does the-corporation’s compliance program-work? In-answering these questions, the
prosecutor-should conisider the comprehensivensss of'the compliance program; the extent and
pervasiveness-of the criminal misconduct; the number and level of the corporate employees

~involved; the:seriousness, duration,and {requcncy of the misconduct; and any remedial actions
taken by the corporation, including, for example, disciplinary-action against past violators
uncovered by the prior compliance program, and revisions to. corperate.compliance programs in
light of lessons learned.” Prosecutors should also consider the promptness of any disclosure of
wrongdoing to the government. In evaluating compliance programs, prosecutors may consider:
whether the corporation has established corporate govemnanceé mechanisms that can effectively
detect and'prevent misconduct. Forexample, do the corporation’s directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers’
recommendations; are internal audit funetions conducted at a level sufficient to ensure their
independence.and accuracy; and have the directors established an information and reporting
system it the organization reasonably designed to provide management and directors with timely
and accurate-information sufficient to allow them to reach an informed decision regarding the

}“or a detax ed review of these and other factors concerning corpomt:. compliance
programs, see USSG § 8B2.1.
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organization’s compliance with the law. See, e.g., In re Caremark Int’l Inc. Derivative Ling.,
698 A.2d 959, 968-70 (Del. Ch. 1996). '

Prosecutors should therefore attempt to determine whether a corporation’s compliance
progratn is merely a “paper program” or whether it was designed, implemented, reviewed, and
revised, as appropriate, in an effective manner. In addition, prosecutors should determine
whethier the corporation has provided for a staff sufficient to audit, document, analyze, and
utilize the results of the corporation’s compliance efforts. Prosecutors also should determine
whether the corporation’s employees are adequately informed about the compliance program and
are convinced of the corporation’s commitment to it. This will enable the prosecutor to make an
informed decision as to whether the corporation has adopted angd implemented a truly effective
compliance program that, when consistent with other federal law enforcement policies, may
result in a decision to charge only the corporation’s employees and agents or to mitigate charges
Or sanctions against the corporation.

Compliance programs should be designed to detect the particuiar types of misconduct

- most likely to occur in a particular corporation’s line of business, Many corporations operate in
complex regulatory environments outside the normal experience of criminal prosecutors.
Accordingly, prosécutors should consult with relevant federal and state agencies with the
expertise 1o evaluate the adequacy of a program’s design and implementation. For instance, state
and federal banking, insurance, and medical boards, the Department of Defense, the Department
of Health and Human Services, the Environmental Protection Agency, and the Securities and
Exchange Commission have considerable experience with compliance programs and can be
helpful to a prosecutor in evaluating such programs. In addition, the Fraud Section of the
Criminal Division, the Commercial Litigation Branch of the Civil Division, and the
‘Environmental Crimes Section of the Environment and Natural Resources Division can assist
United States Attorneys® Offices in finding the appropriate agency office(s) for such
consultation,

9-28.900 Restitution and Remediation

A. General Principle: Although neither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation’s
willingness to make restitution and steps already taken to do so. A prosecutor may also consider
other remedial actions, such as improving an existing compliance program or disciplining
wrongdoers, in detérmining whether to charge the corporation aid how to resolve corporate
criminal cases.

B. Comment: In determining whether or not to prosecute a corporation, the government
may consider whether the corporation has taken meaningful remedial measures. A corporation’s
response to misconduct says much about its willingness to ensure that such misconduct does not
recur. Thus, corporations that fully recognize the seriousness of their misconduct and accept
responsibility for it should be taking steps to implement the personnel, operational, and

16
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organizational changes necessary to establish an awareness among employees that criminal
conduct will not be tolerated. ‘

Among the factors prosecutors should consider and weigh are whether the corporation
appropriately disciplined wrongdoers, once those employees are identified by the corporation as:
culpable for the misconduct. Employee discipline is a difficult task for many corporations
because of the human element involved and sometimes because of the seniority of the employees
concerned. - Although corporations need to be fair to their employees, they must also be
committed, at all levels of the corporation, fo the highest standards of legal and ethical behavior.
Effective internal discipline can be a powerful deterrent against improper behavior by a
corporation’s employees. Prosecutors should be satisfied that the corporation’s focus is on the
integrity and credibility of its remedial and disciplinary measures rather than on the protection of
the wrongdoers.

In addition to employee discipline, two other factors used in evaluating a corporation’s
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
to prosecute should not depend upon the target’s ability to pay restitution. A corporation’s
efforts to pay restitution even in advance of any court order is, however, evidence of its
acceptance of responsibility and, consistent with the practices and policies of the appropriate
Division of the Department entrusted with enforcing specific criminal laws, may be considered
in determining whether to bring criminal charges. Similarly, although the inadequacy of a
corporate compliance program is a factor to consider when deciding whether to charge a
corporation, that corporation’s quick recognition of the flaws in the program and its efforts to
improve the program are also factors to consider as to appropriate disposition of a case.

9-28.1000 Collateral Consequences
A. General Principle: Prosecutors may consider the collateral consequences of a

corporate criminal conviction or indictment in determining whether to charge the corporation
with a criminal offense and how to resolve corporate criminal cases.

B. Comment: One of the factors in determining whether to charge a natural person or a
corporation is whether the likely punishment is appropriate given the nature and seriousness of -
the crime. In the corporate context, prosecutors may take into account the possibly substantial
consequences to a corporation’s employees, investors, pensioners, and customers, many of
whom may, depending on the size and nature of the corporation and their role in its operations,
have played no role in the criminal conduct, have been unaware of it, or have been unable to
prevent it. Prosecutors should also be aware of non-penal sanctions that may accompany a
criminal charge, such as potential suspension or debarment from eligibility for government
contracts or federally funded programs such as health care programs. Determining whether or
not such non-penal sanctions are appropriate or required in a particular case is the responsibility
of the relevant agency, and is a decision that will be made based on the appllcable statutes, '
regulations, and policies. ~
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Virtually every conviction of a corporation, like virtually every conviction of an
individual, will have an impact on innocent third parties, and the mere existence of such an effect
is not sufficient to preclude prosecution of the corporation. Therefore, in evaluating the
relevance of collateral consequences, various factors already discussed, such as the
pervasiveness of the criminal conduct and theé adequacy of the corporation’s compliance
programs, should be considered in determining the weight to be given to this factor. For
instance, the balance may tip in favor of prosecuting corporations in situations where the scope
of the misconduct in a case is widespread and sustained within a corporate division (or spread
throughout pockets of the corporate organization). In such cases, the possible unfairness of
visiting punishment for the corporation’s crimes upon shareholders may be of much less concern
where those shareholders have substantially profited, even unknowingly, from widespread or
pervasive criminal activity. Similarly, where the top layers of the corporation’s management or
the shareholders of a closely-held corporation were engaged in or aware of the wrongdoing, and
the conduct at issue was accepted as a way of doing business for an extended period, debarment
may be deemed not collateral, but a direct and entirely appropriate consequence of the
corporation’s wrongdoing.

On the other hand, where the collateral consequences of a corporate. conviction for
innocent third parties would be significant, it may be appropriate to consider a non-prosecution
or deferred prosecution agreement with conditions designed, among other things, to promote
compliance with applicable law and to prevent recidivism. Such agreements are a third option,
besides a criminal indictment, on the one hand, and a declination, on the other. Declining
prosecution may allow a corporate criminal to escape without consequences. Obtaining a
conviction may produce a result that seriously harms innocent third parties who played no role in
the criminal conduct. Under appropriate circumstances, a deferred prosecution or non-
prosecution agreement can help restore the integrity of a company’s operations and preserve the
financial viability of a corporation that has engaged in criminal conduct, while preserving the
government’s ability to prosecute a recalcitrant corporation that materially breaches the :
agreement. Such agreements achieve other important objectives as well, like prompt restitittion
for victims.® Ultimately, the appropriateness of a criminal charge against a corporation, or some
lesser alternative, nmust be evaluated in a pragmatic and reasoned way that produces a fair
outcome, taking into consideration, among other things, the Department’s need to promote and
ensure respect for the law. '

9-28.1100  Other Civil or Regulatory Alternatives

A. General Principle: Non-criminal alternatives to prosecution often exist and
prosecutors may consider whether such sanctions would adequately deter, punish, and
rehabilitate a corporation that has engaged in wrongful conduct. In evaluating the adequacy of

% Prosecutors should note that in the case of national or multi-national corporations,
multi-district or global agreements may be necessary. Such agreements may only be entered into
with the approval of each affected district or the appropriate Department official. See id. § 9-
27.641, -
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non-criminal alternatives 1o prosecution—e.g., civil or regulatory enforcement:actions—the
prosecutor may consider all relevant factors, including:.

L ‘the sanctions available under the alternative means:of disposition;:
2. thie likelihood that an-effective sanction will be imposed; and:
3, the effect of non-criminal disposition on federal law enforcement interests.

B. Comment: The primary goals of criminal law are deterrence; punishment, and
rehabilitation. Non-criminal sanctions may not be an-appropriate responseto a serious violation,
a pattern of wrongdoing, orprior non-criminal sanctions without proper remediation. In other
cases, however, these goals may be satisfied through ¢ivil or regulatory-actions: ‘In determining
whether a federal criminal resolution is appropriate, the-prosecutor shonld consider the same
factors (modified appropriately for the regulatory context) considered when determining whether
to leave prosecution of a natural person to another jurisdiction or to seek non-criminal
alternatives to prosecution. These factors include: the strength of the regulatory authority’s
interest; the regulatory. authority’s ability and willingness to-take effective enforcement action;
the probable sanction if the regulatory authority’s enforcement action is upheld; and the effect of
a-non-criminal disposition on federal law enforcement interests. See USAM §§:9-27.240,
9-27.250.

9-28.1200  Selecting Charges

A. General Principle: Oncea prosecutorhas decided to: charge a. corpoxatxon, ’tbe
prosecutor at feast presumptively should charge, or sh : :

charge, the:most setious offense that is consistent
and that is likely- to resiilt in a sustainable convic

he, natum of the: dcfcnd'mt’s mxsconduct

B. Comment: Once the decision to -t‘:harge? is made; the same rules a8 govern chiarging -
natural persons-apply. ‘These rules require *a faithfill and hionest application of the' Sentencing:
Guidelines™ aiid'an “individualized assessment of the-extent to-which particular charges fit the
specific circumstances of the case, are consistent with the purpeses of the Federal criminal code,
and maximize the impact of Federal resources on crime.”” See USAM § 9-27.300. In making
this determination, “it is appropriate that the attomey for the government consider, inter alia,
such factors as the [advisory] sentencing guidcline range yielded by the charge, whether the
penalty vielded by such sentencing range . .. is proportional to the seriousness of the.defendant’s
conduct, and whether the charge achieves such purposes of the criminal law as punishment,
protection of the public, specific and general detérrence, and rehabilitation,” fd.

9-28.1300 Plea Agreements with Corporations

A. General Principle: In negotiating plea agreements with. coxymatxons, as with
individuals, prosecutors should generally seck a plea to the most serious, readily provable
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offense charged. Inaddition, the terms of the plea agreement:should contain appropriate:
provisions to-ensure punishment, deterrence; rehabilitation, and compliance with the plea
agreement in:the corporate-context, Aithough special eircumstances may mandate a different
conclusion, ‘prosecutors generally should not agree to.accept a corporate guilty plea in ¢xchange
for non-prosecution or dismissal of charges against individual officers and employees.

B. Comment: Prosecuéors may enterinto plea.agreements with corporations for the
-same reasons and-under the same constraints-as apply to plea agreements with natural persons.
See USAM §§9-27.400-530, This'means, inter alia; that the corporation should generally be
required to-plead-- gmlty to the most serious, readily provable offense charged. In addition, any
: d:departures or recommended variances from: he ad'., sory Sentencing Guidelines must
be Jusnhabi under the Guidelities or. 18 U:8:.C. §.355 i disclosed 1o the sentencing.
court. Acorporation should be made to'realize that pleadi g guilty to criminal charges
constitutes an admission of guilt and not merely a resolution of an inconvenient distraction from
its business. As with natural persons, pleas should be structured so that the corporation may not
later “proclaim:lack of culpability or even.complete innocence.” See USAM, §§ 9-27. 47()(b W4,
9-27.440,9-27.500. Thus, for instance, there should be placed upon the record a sufficient
factual basis for the plea to prevent later corporate assertions of innocence.

A corporate plea agreement should also contain provisions that recognize the nature of

the corporate “person’ and that ensure that the principles of punishment, deterrence, and
rehabilitation are met. In the corporate context, punishment and deterrence are generally -
accomplished by substantial fines, mandatory restitution, and nstitution of z appropriate
compliance measures, including, if necessary, continued judicial oversight or the use of special

- .masters or corporate monitors. See'USSG §§8B1.1, 8C2.1, ef sey. In-addition, where the

€Or poraixon is a government. contr actor, permanerit or tempmmy debarment may be appr opriate.
‘Where the corporation was engaged in fraud agdmst the government (e.g., contracting fraud), a
prosecutormay not negotiate away an agency’s right to debar or delist the corporate defendant.

In negotiating a plea agreement, prosecutors should also consider the deterrent value of
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may
consider in determining whether to enter into a plea agreement is whether the corporation is
seeking immunity for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals as outlined herein. Prosecutors should
rarely negotiate away individual criminal liability in a corporate piea.

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the
future. It is, therefore, appropriate to require the corporation, as a condition of probation, to
implement a compliance program or to reform an existing one. As discugsed above, prosecutors
may consult with the appropriate state and federal agencies and components of the Justice
Department to ensure that a proposed compliance program is adequate and meets industr y
standards and best practices. See supra section VIIL
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In plea agreements i which thie corporation agrees to cooperate; the prosecutor should
ensure that the cooperation is entirely truthful. To do so, the prosecutor may request that the
corporation make appropriate’ disclosures of relevant factual information and documents, make
employees and agents available for debriefing, file appropriate certified financial statements,
agree to governmental or third-party audits, and take whatever other steps are necessary to.
ensure that the full scope of the corporate wrongdoing is disclosed and that the responsible
personnel are identified and, if appropriate, prosecuted. Seegenerally supra section VIL In
taking such steps; Department prosecutors should recognize that attorney-client communications
are often essential to a corporation’s efforts to comply with complex regulatory-and legal
regimes; and that, as discussed at length above, cooperation is not measured by the waiver of
attorney-client. pnvxiege and work product protection, but'rather is measured by the disclosure of
facts and other considerations identified herein such as making witnesses available for interviews
and assisting in the intecprétation of complex-documents or business records:

These Principles provide only internal Department of Justice guidance. They are not
intended to, do not, and may not be relied upon to create any rights, substantive or procedural, -

enforceable at law by any party in any tnatter ¢ivil or eriminal. Nor are any limitations hereby
placed on otherwise lawful litigative prerogatives.of the Department of Justice.
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Reports of Investigations:

U.3. Securities and Exchange Commission

SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 44969 / October 23, 2001

ACCOUNTING AND AUDITING ENFORCEMENT
Release No. 1470 / October 23, 2001

Report of Investigation Pursuant to Section 21{a) of the Securitiss
Exchange Act of 1934 and Commission Statement on the Relationship of
Cooperation to Agency Enforcement Decisions

Today, we commence and settle a cease-and-desist proceeding against

Gisela de Leon-Meredith, former controller of a public company’s subsidiary.;
Our order finds that Meredith caused the parent company's books and
records to be inaccurate and its periodic reports misstated, and then covered
up those facts.

We are not taking action against the parent company, given the nature of the
conduct and the company’'s responses. Within a week of learning about the
apparent misconduct; the company's internal auditors had conducted a
preliminary review and had advised company management who, in turn,
advised the Board's audit committee, that Meredith had caused the
company's books and records to be inaccurate and its financial reports to be
misstated. The full Board was advised and authorized the company to hire an
outside law firm to conduct a thorough inquiry. Four days later, Meredith was
dismissed, as were two other employees who, in the company's view, had
inadequately supervised Meredith: a day later, the company disclosed
publicly and to us that its financial statements would be restated. The price of
the company's shares did not decline after the announcement or after the
restatement was published. The company pledged and gave complete
cooperation to our staff. It provided the staff with all information relevant to
the underlying violations. Among other things, the company produced the
details of its internal investigation, including notes and transcripts of
interviews of Meredith and others; and it did not invoke the attorney-client
privilege, work product protection or other privileges or protections with
respect to any facts uncovered in the investigation.

The company also strengthened its financial reporting processes to address
Meredith's conduct -- developing a detailed closing process for the

subsidiary's accounting personnel, consolidating subsidiary accounting
functions under a parent company CPA, hiring three new CPAs for the
accounting department responsible for preparing the subsidiary’s financial
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statements, redesigning the subsidiary's minimum annual audit
requirements, and requiring the parent company's controller to interview and
approve all senior accounting personnel in its subsudlarles reporting
processes. .

Our willingness to credit such behavior in deciding whether and how to take
enforcement action benefits investors as well as our enforcement program.
When businesses seek out, self-report and rectify illegal conduct, and
otherwise cooperate with Commission staff, large expenditures of
government and shareholder resources can be avoided and investors can -

benefit more promptiy.g— In setting forth the criteria listed below, we think a
few caveats are in order:

First, the paramount issue in every enforcement judgment is, and must be,
what best protects investors. There is no single, or constant, answer to that
guestion. Self-policing, self-reporting, remediation and cooperation with law
enforcement authorities, among other things, are unquestionably important
in promoting investors' best interests. But, so too are vigorous enforcement
and the imposition of appropriate sanctions where the law has been violated.
Indeed, there may be circumstances where conduct is so egregious, and
harm so great, that no amount of cooperation or other mitigating conduct
can justify a decision not to bring any enforcement action at all. In the end,
no set of criteria can, or should, be strictly applied in every SItuation to which
they may be applicable. :

Second, we are not adopting any rule or making any commitment or promise
about any specific case; nor are we in any way limiting our broad discretion
to evaluate every case individually, on its own particular facts and
circumstances. Conversely, we are not conferring any "rights" on any person
or entity. We seek only to convey an understanding of the factors that may
influence our decisions.

Third, we do not limit ourselves to the criteria we discuss below. By
definition, enforcement judgments are just that -- judgments. Our failure to
mention a specific criterion in one context does not preciude us from relying
on that criterion in another. Further, the fact that a company has satisfied all
the criteria we list below will not foreclose us from bringing enforcement
proceedings that we believe are necessary or appropriate, for the benefit of
investors.

In brief form, we set forth below some of the criteria we will consider in
determining whether, and how much, to credit self-policing, self-reporting,
remediation and cooperation -- from the extraordinary step of taking no
enforcement action to bringing reduced charges, seeking lighter sanctions, or
including mitigating language in documents we use to announce and resolve
enforcement actions. >

1. What is the nature of the misconduct involved? Did it result from
inadvertence, honest mistake, simple negligence, reckless or deliberate
indifference to indicia of wrongful conduct, willful misconduct or unadorned
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venality? Were the company's auditors misled?

2. How did the misconduct arise? Is it the result of pressure placed on
employees to achieve specific results, or a tone of lawlessness set by those in
control of the company? What compliance procedures were in place to

prevent the misconduct now uncovered? Why did those procedures fail to

stop or inhibit the wrongful conduct?

3. Where in the organization did the misconduct occur? How high up in the
chain of command was knowledge of, or participation in, the misconduct? Did
senior-personnel participate in, or turn a blind eye toward, obvious indicia of
misconduct? How systemic was the behavior? Is it symptomatic of the way
the entity does business, or was it isolated?

4. How long did the misconduct last? Was it a one-quarter, or one-time,
event, or did it last several years? In the case of a public company, did the
misconduct occur before the company went public? Did it facilitate the

- company's ability to go public?

5. How much harm has the misconduct inflicted upon investors and other’
corporate constituencies? Did the share price of the company’s stock drop
significantly upon its discovery and disclosure?

6. How was the misconduct detected and who uncovered it?

7. How long after discovery of the misconduct did it take to implement an
effective response?

8. What steps did the company take upon learning of the misconduct? Did
the company immediately stop the misconduct? Are persons responsible for
any misconduct still with the company? If so, are they still in the same
positions? Did the company promptly, completely and effectively disclose the
existence of the misconduct to the public, to regulators and to self-
regulators? Did the company cooperate completely with appropriate
regulatory and law enforcement bodies? Did the company identify what
additional related misconduct is likely to have occurred? Did the company
take steps to identify the extent of damage to investors and other corporate
constituencies? Did the company appropriately recompense those adversely
affected by the conduct?

9. What processes did the company follow to resolve many of these issues
and ferret out necessary information? Were the Audit Committee and the
Board of Directors fully informed? If so, when?

10. Did the company commit to learn the truth, fully and expeditiously? Did it
do a thorough review of the nature, extent, origins and consequences of the
conduct and related behavior? Did management, the Board or committees
consisting solely of outside directors oversee the review? Did company
employees or outside persons perform the review? If outside persons, had
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they done other work forthe company? Where the review was conducted by
outside counsel, had management previously engaged such counsel? Were
scope limitations placed on the review? If so, what were they?

11. Did the company promptly make available to our staff the results of its
review and provide sufficient documentation reflecting its response to the
situation? Did the company identify possible violative conduct and evidence
with sufficient precision to facilitate prompt enforcement actions against
those who violated the law? Did the company produce a thorough and
probing written report detailing the findings of its review? Did the company
voluntarily disclose information our staff did not directly request and
otherwise might not have uncovered? Did the company ask its employees to

cooperate with our staff and make all reasonable efforts to secure such

cooperatlon?g

- 12. What assurances are there that the conduct is unlikely to recur? Did the
company adopt and ensure enforcement of new and more effective internal
controls and procedures designed to prevent a recurrence of the misconduct?
Did the company provide our staff with sufficient information for it to
evaluate the company's measures to correct the situation and ensure that
the conduct does not recur?

13. Is the company the same company in which the misconduct occurred or
has it changed through a merger or bankruptcy reorganization?

We hope that this Report of Investigation and Commission Statement will
further encourage self-policing efforts and will promote more self-reporting,
remediation and cooperation with the Commission staff. We welcome the
constructive input of all interested persons. We urge those who have
contributions to make to direct them to our Division of Enforcement. The
public can be confident that all such communications will be fairly evaluated
not only by our staff, but also by us. We continue to reassess our
enforcement approaches with the aim of maximizing the benefits of our
program to investors and the marketplace.

By the Commission (Chairman Pitt, Commlssmner Hunt, Commissioner
Unger).

Footnotes

L In the Matter of Gisela de Leon-Meredith, Exchange Act Release No. 44970
(October 23, 2001).

2 We note that the federal securities laws and other legal requirements and
guidance also promote and even require a certain measure of self-policing,
self-reporting and remediation. See, e.g., Section 10A of the Securities
Exchange Act of 1934, 15 U.S.C. § 78j-1 (requiring issuers and auditors to
report certain illegal conduct to the Commission); In the Matter of W.R.
Grace & Co., Exchange Act Release No. 39157 (Sept. 30, 1997) (emphasizing
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the affirmative responsibilities of corporate officers and directors to ensure -
that shareholders receive accurate and complete disclosure of information
required by the proxy solicitation and periodic reporting provisions of the
federal securities laws): In the Matter of Cooper Companies, Inc., Exchange
Act Release No. 35082 (Dec. 12, 1994) (emphasizing responsibility of
corporate directors in safeguarding the integrity of a company's public
statements and the interests of investors when evidence of fraudulent
conduct by corporate management comes to their attention); In the Matter of
John Gutfreund, Exchange Act Release No. 31554 (Dec. 3, 1992) (sanctions
imposed against supervisors at broker-dealer for failing promptly to bring
misconduct to attention of the government). See also Federal Sentencing
Guidelines § 8C2.5(f) & (g) (organization's "culpability score” decreases if
organization has an effective program to prevent and detect violations of law
or if organization reports offense to governmental authorities prior to
imminent threat of disclosure or government investigation and within
reasonably prompt time after becoming aware of the offense); New York
Stock Exchange Rules 342.21 & 351(e) (members and member organizations
required to review certain trades for compliance with rules against insider
trading and manipulation, to conduct prompt internal investigations of any
potentially violative trades, and to report the status and/or results of such
internal investigations).

2 In some cases, the desire to provide information to the Commission staff
may cause companies.to consider choosing not to assert the attorney-client
privilege, the work product protection and other privileges, protections and
exemptions with respect to the Commission. The Commission recognizes that
these privileges, protections and exemptions serve important social interests.
In this regard, the Commission does not view a company's waiver of a
privilege as an end in itself, but only as a means (where necessary) to
provide relevant and sometimes critical information to the Commission staff.
Thus, the Commission recently filed an amicus brief arguing that the
provision of privileged information to the Commission staff pursuant to a
confidentiality agreement did not necessarily waive the privilege as to third
parties. Brief of SEC as Amicus Curiae, McKesson HBOC, Inc., No. 99-C-7980-
3 (Ga. Ct. App. Filed May 13, 2001). Moreover, in certain circumstances, the
Commission staff has agreed that a witness' production of privileged
information would not constitute a subject matter waiver that would entitle
the staff to receive further privileged information.
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Statement of the Securities and Exchange Commission
Concerning Financial Penalties

FOR IMMEDIATE RELEASE
2006-4

Washington, D.C., Jan. 4, 2006 - The U.S. Securities and Exchange
Commission today issued the following statement concerning financial
penalties:

Today the Commission announced the filing of two settled actions against
corporate issuers, SEC v. McAfee, Inc. and In the Matter of Applix, Inc, In
one, the company will pay a civil money penalty; in the other, a penalty is
not part of the settlement.

The question of whether, and if so to what extent, to impose civil penalties
against a corporation raises significant questions for our mission of investor-
protection. The authority to impose such penalties is relatively recent in the
Commission’s history, and the use of very large corporate penalties is more
recent still. Recent cases have not produced a clear public view of when and
how the Commission will use corporate penalties, and within the
Commission itself a variety of views have heretofore been expressed, but
not reconciled.

The Commission believes it important to provide the maximum possible
degree of clarity, consistency, and predictability in explaining the way that
its corporate penalty authority will be exercised. To this end, we are issuing
this statement describing with particularity the framework for our penalty
determinations in these two cases. We have issued these decisions, and
this statement of principles, unanimously.

In determining whether or not to impose penalties against the corporations
in these cases, we carefully considered our statutory authority, and the
legislative history surrounding that statutory authority.

In 1990, Congress passed the Securities Enforcement Remedies and Penny
Stock Reform Act (the “Remedies Act”), which gave the Commission

authority generally to seek civil money penalties in enforcement cases.1

The penalty provisions added by the Remedies Act expressly authorize the
Commission to obtain money penalties from entities, including corporate
issuers. These provisions also enhanced the Commission’s authority to fine
individuals. Today, we limit our discussion to penalties against corporations, -
although we view penalties against individual offenders as a critical
component in punishing and deterring violative conduct. —

The Remedies Act Jegislative history contains express references to penalty
assessments against corporate issuers of securities. In its Report on the
legislation, the Senate Committee on Banking, Housing, and Urban Affairs
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" expressly noted both that the civil money penalty provisions would be
applicable to corporate issuers, and that shareholders ultimately may bear
the cost of penalties imposed on corporate issuers. According to the Report,

- such penalties should be assessed when the securities law violation that is
the basis of the penalty has resulted in an improper benefit to the
shareholders. It also cautioned that the Commission and courts should, in
considering corporate issuer penalties, take into account whether the
penalty would be paid by shareholders who had been the principal victims
of the violation: '

"The Committee believes that the civil money penalty provisions
should bé applicable to corporate issuers, and the legislation
permits penalties against issuers. However, because the costs
of such penalties may be passed on to shareholders, the
Committee intends that a penalty be sought when the violation
resuits in an improper benefit to shareholders. In cases in which
shareholders are the principal victims of the violations, the
Committee expects that the SEC, when appropriate, will seek
penaities from the individual offenders acting for a corporate
issuer. Moreover, in deciding whether and to what extent to
assess a penalty against the issuer, the court may properly take
into account whether civil penalties assessed against corporate
issuers will ultimately be paid by shareholders who were
themselves victimized by the violations. The court also may
consider the extent to which the passage of time has resulted in

shareholder turnover."2

 As this discussion indicates, a key question for the Commission is whether
the issuer’s violation has provided an improper benefit to the shareholders,
or conversely whether the violation has resulted in harm to the
shareholders. Where shareholders have been victimized by the violative
conduct, or by the resulting negative effect on the entity following its
discovery, the Commission is expected to seek penalties from culpable
individual offenders acting for a corporation. This same point was made in
the SEC’s memorandum in support of the Remedies Act, which the then
Chairman of the SEC, David Ruder, transmitted to the Senate in.a January
18, 1989 letter.2

In addition to the benefit or harm to shareholders, the statute and its
legislative history suggest several other factors that may be pertinent to
the analysis of corporate issuer penalties. For example, the need for
effective deterrence is discussed throughout the legislative history of the
Remedies Act.2 The Senate Report also notes the importance of good
compliance programs and observes that the availability of penalties may
encourage development of such programs.§ The Senate Report also
observes that penalties may serve to decrease the temptation to violate the
law in areas where the perceived risk of detection of wrongdoing is small.&
Other factors discussed in the legislative history include whether there was
fraudulent intent, harm to innocent third parties, and the possibility of
unjust enrichment to the wrongdoer.Z

The Sarbanes-Oxley Act of 2002 changed the ultimate disposition of
penalties. Section 308 of Sarbanes-Oxley (the Fair Funds provision) allows
the Commission to take penalties paid by individuals and entities in
enforcement actions and add them to disgorgerent funds for the benefit of
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victims. Penalty moneys no longer always go to the Treasury. Under Fair
Funds, penalty moneys instead can be used to compensate the victims for
the losses they experienced from the wrongdoing. If the victims are
shareholders of the corporation being penalized, they will still bear the cost
of issuer penalty payments (which is the case with any penalty against a
corporate entity). When penalty moneys are ultimately returned to all or
some of the investors who were victims of the violation, the amounts
returned are less the administrative costs of the distribution. While the
legislative history of the Fair Funds provision is scant, there are two general
points that can be discerned. First, the purpose of the provision is to
provide an additional source of compensation to victims of securities law
violations. Second, the provision applies to all penalties and makes no
distinction between penalties against individuals or entities.8

We have considered the legislative histories of both the Remedies Act and
the Fair Funds provisions of the Sarbanes-Oxley Act in reaching the
decisions we announce today.

We proceed from the fundamental principle that corporate penalties are an
essential part of an aggressive and comprehensive program to enforce the
federal securities laws, and that the availability of a corporate penalty, as
one of a range of remedies, contributes to the Commission’s ability to
achieve an appropriate level of deterrence through its decision in a
particular case.

With this principle in mind, our view of the appropriateness of a penaity on
the corporation in a particular case, as distinct from the individuals who
commit a-securities law violation, turns principally on two considerations:

The presence or absence of a direct benefit to the corporation as a result of
the violation. The fact that a corporation itself has received a direct and
material benefit from the offense, for example through reduced expenses or
increased revenues, weighs in support of the imposition of a corporate
penalty. If the corporation is in any other way unjustly enriched, this
similarly weighs in support of the imposition of a corporate penalty. Within
this parameter, the strongest case for the imposition of a corporate penalty
is one in which the shareholders of the corporation have received an
improper benefit as a result of the violation; the weakest case is one in
which the current shareholders of the corporation are the principal victims
of the securities law violation,

The degree to which the penalty will recompense or further harm the
injured shareholders. Because the protection of innocent investors is a
principal objective of the securities laws, the imposition of a penalty on the
corporation itself carries with it the risk that shareholders who are innocent
of the violation will nonetheless bear the burden of the penalty. In some
cases, however, the penalty itself may be used as a source of funds to
recompense the injury suffered by victims of the securities law violations.
The presence of an opportunity to use the penalty as a meaningful source
of compensation to injured shareholders is a factor in support of its ~
imposition. The likelihood a corporate penalty will unfairly injure investors,
the corporation, or third parties weighs against its use as & sanction. .

In addition to these two principal considerations, there are several
additional factors that are properly considered in determining whether to
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impose a penalty on the corporation. These are:

The need to deter the particular type of offense. The likelihood that a
corporate penalty will serve as a strong deterrent to others similarly
situated weighs in favor of the imposition of a corporate penalty.
Conversely, the prevalence of unique circumstances that render the
particular offense unlikely to be repeated in other contexts is a factor
weighing against the need for a penalty on the corporation rather than on
the responsible individuals.

The extent of the injury to innocent parties. The egregiousness of the harm
done, the number of investors injured, and the extent of societal harm if
the corporation’s infliction of such injury on innocent parties goes
unpunished, are significant determinants of the propriety of a corporate
penalty.

Whether complicity in the violation is widespread throughout the
corporation. The more pervasive the participation in the offense by
responsible persons within the corporation, the more appropriate is the use
of a corporate penalty. Conversely, within this parameter, isolated conduct
by only a few individuals would tend not to support the imposition of a
corporate penalty. Whether the corporation has replaced those persons
responsible for the violation will also be considered in weighing this factor.

The level of intent on the part of the perpetrators. Within this parameter, . .
the imposition of a corporate penalty is most appropriate in egregious
circumstances, where the culpability and fraudulent intent of the
perpetrators are manifest. A corporate penalty is less likely to be imposed if
the violation is not the result of deliberate, intentionally fraudulent conduct.

The degree of difficulty in detecting the particular type of offense. Because
offenses that are particularly difficult to detect call for an especially high
level of deterrence, this factor weighs in support of the imposition of a .
corporate penalty.

Presence or lack of remedial steps by the corporation. Because the aim of
the securities laws is to protect investors, the prevention of future harm, as
well as the punishment of past offenses, is a high priority. The

- Commission’s decisions in particular cases are intended to encourage the
management of corporations accused of securities law violations to do
everything within their power to take remedial steps, from the first moment
that the violation is brought to their attention. Exemplary conduct by
management in this respect weighs against the use of a corporate penalty;
failure of management to take remedial steps is a factor supporting the
imposition of a corporate penalty. -

Extent of cooperation with Commission and other law enforcement.

Effective compliance with the securities laws depends upon vigilant
supervision, monitoring, and reporting of violations. When securities law
violations are discovered, it is incumbent upon management to report them
to the Commission and to other appropriate law enforcement authorities.
The degree to which a corporation has self reported an offense, or

otherwise cooperated with the investigation and remediation of the offense,
is a factor that the Commission will consider in determining the propriety of
a corporate penalty. T
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This framework for the consideration of the propriety of corporate penalties
is grounded in the Commission’s statutory authority and supported by the
legislative history underlying that authority. It is the Commission’s intent
that the elucidation of these principles will provide a high degree of
transparency to our decisions in these and future cases, and will be of
assistance to the Commission’s professional staff, to corporate issuers and
their counsel, and to the public.

#HH

1 Before the enactment of the Remedies Act, the Commission’s penalty
authority was essentially limited to the ability to seek penalties in district
court for insider trading violations.

235, Rep. No. 337, 1015t Cong., 2d Sess. at 17 (1990) (*1990 Senate
Report”).

3 Securities Law Enforcement: Hearings on H.R. 975 Before the Subcomm.
on Telecommunications and Finance of the House Comm. on Energy and
Commerce, 101% Cong., 15 Sess. 47-48 (1989) (statement of David S.
Ruder, Chairman, SEC, attaching Memorandum of the SEC in Support of the
Securities Law Enforcement Remedies Act of 1989).

éSeé, e.g., 1990 Senate Report at 6-11; see also Section 21B(c)(5) of the
Exchange Act.

21990 Senate Report at 10-11.
©1990 Senate Report at 15.

21990 Senate Report at 14. See, e.g., Section 21B(c)(1)-(3) of the
Exchange Act.

& See House Committee on Financial Services Release, “Baker Proposes
FAIR Account to Return Funds to Defrauded Investors” (July 17, 2002)
(including statements of Chairman Oxley and Chairman Baker), available at
http://financialservices.house.gov/news.asp. '

Additional materials:
» Litigation Release 19520
» Administrative Proceeding Release No. 33-8651
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H.R. 4173, 111th Cong. (2010)

TABLE OF CONTENTS
Page
Section 748. Commodity Whistleblower Incentives and Protection.............o.oooovooovoo 1
Section 922. Whistleblower PrOteCtOn.........euvueverervereeeeeoeoeeeseeseee oo 9
Section 923. Conforming Amendments for Whistleblower Protection ... 17
Section 924. Implementation and Transition Provisions for Whistleblower Protection.... . 18
Section 929A.  Protection for Employees of Subsidiaries and Affiliates of Publicly
Traded COmMPANIES..........ocuvvureveiremieeieenieeeeeeeeeee oo 19
Section 1057.  Employee Protection .............o.ooov...... ettt e et e s eseesre e e en 20
Section 1079A  Financial Fraud ProviSions .............oo..eveeeomeovoomeoommoooooooo 25

Copyright © 2010 Association of Corporate Counsel ' 86 of 166



ACC's 2010 Annual Meeting

AUTHENTICATED
US GOVERNMENT
INFORMATION.
GPQ,

®ne Aundred Fleoenth Congres
of the |
Mnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday,
the fifth day of January, nwo thousend and ten

An Act

To promote the financial stability of the United Stites by improving accountability
and transparency in the financial system, to end “too big to fail”, to protect
the American taxpayer by ending bailouts, to protect coi 8 from abusive
financial services practices, and for other purposes.

Be it ted by the Senate and House of Representatives of
the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS,

(a) SHORT TrTLE—This Act may be cited as the “Dodd-Frank
Wall Street Reform and Consumer Protection Act”.

(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

Short tiﬂe; table of contents.
. Definitions.

. Severability.

. gﬁ:ch’ve dati?

. Budgetary effects.

Antitrust savings clause.

TITLE -FINANCIAL STABILITY

g
o
Y- PN A

Sec. 101. Short title.

Sec. 102. Definitions.

Subtitle A—Fi: ial Stability Oversight Council

Sec. 111, Financial Stability Oversight Council established.

Sec. 112. Council authority.

Sec. 113. Auatherity to require supervision and regulation of certain nonbank finan-
cial companies.

Sec. 114. Regi ion of bank fi Fal jes supervised by the Board of
Governors.

Sec. 115. Enhanced supervision and prudential standards for bank fi ial
corapanies supervised by the Board of Governors and certain bank hold-
ing companies.

Sec. 118. Reports.

Sec. 117. Treat of certain jes that cease to be bank holding companies.

Sec. 118. Council funding.

Sec. 119. Resolution of su; isory jurisdictional disputes among b 1

Sec. 120. Additional standards applicable to activities or practices for financial sta-
bility purposes.

Sec. 121. Mitigation of risks to financial stability.

Sec. 122. GAO Audit of Council.

Sec. 123. Study of the effects of size and complexity of fi ial institutions on cap-
ital market efficiency and economic growth.

Subtitle B—Office of Financial Research

Sec. 151. Definitions.

Sec. 152. Office of Financial Research established.

Sec. 153. Purpose and duities of the Office.

Sec. 154. Organizational structure; responsibilities of primary programmatic units,

" Sec. 155. Funding.

Sec. 156. Transition oversight.
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Subtitle C—Additional Board of Governors Authority for Certain Nonbank Financial
Companies and Bank Holding Compames
Sec. 161. Reports by and inations of bank fi ¢ ies by the
Board of Governors.

Sec. 162. Enforcement.
Sec. 163. Acquisitions.

Sec. 164. Pr gainst interlocks b certain fi ial
companies. .
Sec. 165. Enhanced supervision and prudential standards for bank fi 1
compames supervised by Lhe Board of Governors and certain bank hold-
companies.

Sec. 166. Ea y remediation requirements.
Sec. 167. Affiliations.

Sec. 168. Regulations.

Sec. 169. Avoxdmafbduphcahon

Sec. 170, Safe
Sec. 171. Leverage and risk-based capital reqmrement.s.
Sec. 172. Examination and enfor for i and orderly liquida-

tion pi
Sec. 173. Access t%mted Stata financial market by foreign institutions.
See. 174. Studies and reports on hold y capital requir
Sec. 175. International policy coordination.
Sec. 176. Rule of construction.

TITLE II—ORDERLY LIQUIDATION AUTHORITY

Sec. 201, Definitions.

Sec. 202. Judicial review.

Sec. 203. Systemxc nsk determ.mat:on.

Sec. 204. Orderly li of fi ial compani

Sec. 205. Orderly Yiquidation of covered brok and !

Sec. 208. Mandatory terms and conditions for all orderly hqmdahon actions.

Sec. 207. Dlrectors not hable for in b of

Sec. 208. Di and of other acti

See. 209. Rulemaking; non-conflicting law.

Sec. 210. Powers and duties of the Corporation.

Sec. 211. M:snellaneous provisions.

See. 212. Proh of cir and p tion of conflicts of interest.

Sec. 213. Ban on certain activities by semor executives and directors.

Sec. 214. Prohibition on taxpayer funding.

Sec. 215. Study on secured creditor haircuts.

Sec. 216, Study on bankruptey process for fi ial and bank fi jal institu-
tions

Sec. 217. Study on mbernahona.l coordmahon relating to bsnkruptcy process for

ppor

TITLE III—TRANSFER OF POWERS TO THE COMPTROLLER OF THE
CURRENCY, THE CORPORATION, AND THE BOARD OF GOVERNORS

See. 300. Short title.
Sec. 301. Purposes.
Sec. 302. Definition.

Subtitle A—Transfer of Powers and Duties

Sec. 311. Transfer date.
Sec. 312. Powers and duties transferred.
Sec. 313. Abolishment.
Sec. 314. A to the Revised Statutes.
Sec. 315. Federal mformahon policy.
Sec. 316, Savings provisions.
Sec. 317, References in Federal law to Federal banking agencies.
Sec. 318. Funding.
Sec. 319. Contracting and leasing authority.
Subtitle B—Transitional Pr
Sec. 321. Interim use of funds, personnel, and property of the Office of Thrift Su-
rvision.
Sec. 322. ’I‘rp:nsfer of employees.
Sec. 323. Property transferred.
Sec. 324. Funds transferred.
Sec. 325. Disposition of affairs.
Sec, 326. Continuation of services.
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Sec.
Sec.

. 354. ] 6
Sec. 355. Bank Holding Company Act Amendments of 1570.
356. Bank

H.R.4173—3

327. Implementation plan and reports.
Subtitle C—Federal Deposit Insurance Corporation
331. Deposit insurance reforms.
332. Elimination of procyclical as
333, Enhanced access to information for d it i purposes.
334, Transition reserve ratio requirements to reflect new assessment base.
335. Per i e in deposit and share insurance.
836. Management of the Federal Deposit Insurance Corporation.

Subtitle D—Other Matters

Branching.
gg. Qﬁee of ﬁl.i}:oﬁty and Women Inclusion.
: of traosaction su

Subtitle E—Technical and Coxiforming Amendiaents

351. Effective date.
852. Balanced Budget and Emerfency Deficit Control Act of 1985.
353. Bank Enterprise Act of 1991, '

Bank Holding Company Act of 1956,

3 Protection Act-of 1968.
357, Bank Service Company Act. N
358. Community Reinvestment Act of 1977,
359. Crime Control Act of 1990.
60, Depository Institution Manaﬁen':ent Interlocks Act,
361, Emeérgency Homeowners’ Relief Act.
eral Crédit Union Act.

eral Deposit I ct.
" Federal Home Loan Bank Act. )
eral Housing Enterprises Financial Safety and Soundness Act of 1992,

weo
ao
Eafnd 32
.
1ﬂ4“4

©w
&
]

. 366. Federal }}gser've Act.

367. Financial I Refe y, and Enfor b Act of 1989.

Reforin, R
. 368, ‘Flood Disaster Protection Act of 1973.

. 369, Home Owners’ Loan Act.
370.- ing Act of 1948,

. 371, ing-and Co ity Develoy t Act of 1992,
372, i ,,‘and Urban-Rural Recovery Act of 1983.
373. Nati Housing Act.

374. Neighborhood Reinvestment Corporation Act.
. 375. Public Law 93-100. v

. 376. Securities Exchange Act of 1934.
8.

377. Title 18, United States.Cod
378. Title 81, United States Code.

TITLE IV—REGULATION OF ADVISERS TO HEDGE FUNDS AND OTHERS

Sec.
Sec.

Sec.

. 414. GAO study on

. 401, Short title.
. 402. Definitions. .
. 403. Elimination of private adviser ¢

3 ; Hmited ion for foreign
private advisers; Emited intrastate exemption.

X 28‘; ggllt‘action of gystemic risk Jda‘tg;‘reporta; examinations; disclosures.

406. Clariﬁcaﬁo’r;‘of Tulemaking authoﬂty.

. 407. Exemption of venture capital fund advisers.
3 283 FF:‘xexpPLion of and record keeping by private dquity find advisers.

. o)

; 410, State znd Federal responsibilities; asset threshold for Federal registration

offices.

of investment advisers.
411. Custody of client assets.
412. Adjusting the accredited investor standard.
413. GAOQ study ani:ﬁport on accredited investors, -
k ~regulatory organization for private funds.
415. Commission study and report on short selling.

. 416. Transition period.

TITLE V—INSURANCE

Subtitle A—Office of National Insurance

501. Short title.
602. Federal Insurarnce Office.

Subtitle B—State-Baséd Insurance Reform
511. Short title.
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Sec.

Sec.

Sec.
Sec.

H.R.4173—4

512. Effective date.
PART I—-NONADMITTED INSURANCE
521. Reporting, payment, and allocation of premium taxes.

. 522. Regulation of ponad.nﬁtt‘ed in).suramfe by insured’s home State.

523. Participation in P
524. Uniform standards for surplus lines eligibility.
26. Streamlined application for ial purct
526. GAO study of nonadmitted insurance market.

527. Definitions. .
PART II—REINSURANCE

531. Regulation ott: credit for reinsurance and reinsurance agreements,
. Regulation of rei )) A
533. Definitions.

Y

PART IHI—RULE OF CONSTRUCTION

541. Rule of construction.
542. Severability.

TITLE VI--IMPROVEMENTS TO REGULATION OF BANK AND SAVINGS
ASSOCIATION HOLDING COMPANIES AND DEPOSITORY INSTITUTIONS

Seec.
Sec.
Sec.
Sec.
Sec.

. 620. Study of b:
. 621. Contlicts of interest. .

. 622, -Concentration limits on large financial firms.

. 623. Interstate merger transactions.

.- 624. Qualified thrift fenders.

. 625. Treatment of {iiYinends by certain mutual holding companies.

601. Short title.
602. Definition.

603. Moratorium and study on treatment of eredit card banks, industrial loan
companies, and certain other companies under the Bank Holding Com-
pany Act of 1956.
604. Reports and 3 of holdi i lation of functionally
regulated subsidiaries.
605. Assuring i oversight of permissible activities of depository insti-
 tution subsidiaries of holding compani
. 606. Requirements for fi ial holdi ies to in well italized

and well managed.

5
. 607. Emlx'xd,a{ds for interstate acquisitions.

. 609, Eliminating ptions for t
. 610. Lending‘ limits licable to credit

on bank t: tions with affiliates,
tions with fi il subsidiaries.
on derivative transactions,
ts, and securities

+

- rep g ¢ reverse rep g
lending and borrowing transactions.

. 611. Consistent treatment of derivative transactions in lending limits.
. 612. Restriction on conversions of troubled banks.
. 613. De novo branching into States.
. 614. Lending limits to insiders.
. 615. Limitations on purchases of assets from insiders.
. 616. RAla_gu.latiqns regarding capital levels.
i

of elective i t bank holding company framework.

. 618. Securities holding companies.
. 619. Prohibitions on proprietary trading and certain relationships with hedge

funds ang&rivabe equity funds.
investment activities,

. 626. Intermedi
. 627. Interest-bearing tri I
. 628. Credit card bank small business lending.

tion t:

authorized.

TITLE VII—WALL STREET TRANSPARENCY AND ACCOUNTABILITY

. ‘701. Short title.

Subtitle A—Regulation of Over-the-Counter Swaps Markets

PART I—REGULATORY AUTHORITY

711. Definitions. ~
712. Review of regulatory authority.

. 713. Portfolio margining conforming ch s
. 714. Abusive swaps.
. 715. Authority to prohibit participation in swap activities.
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Sec. 716. Prohibiti inst Federal Government bailouts of swaps entities
Sec. 717. New product approval CFTC—SEC _process,

Sec. 718. Determining status of novel derivative products.

See. 719. Studies.

Sec. 720. Memorandiimi.

PART II—REGULATION OF SWAP MARKETS
721, Definitions.
Sec. 722. Jurisdiction.
Sec. 723. Clearing.
Sec. 722g. ISyqps; segregation and bankrupicy treatment.

Sec. 726. Rulemaking on conflict of interest.
Sec. 727. Public reporting of swap transaction data.
Sec. 728, Swap data regodtori,gs. .

29, Reporting an ping
Ser, T30 Fomati oo o h B vap deslers and part
C. . Registration and 1 ation of swa) ers msajor swa iticipants.
Sec. 732. Conflicts of interee?:.g.“ v : a ? P
Sec. 733. Swap execution facilities. .
Sec. 734. Deri tives & tion execution facilities and-exeinpt boards of trade.

D, T et Tt
See. 736. Margin.

See, 737. Position limits.

Sec. 738. Foreign boards of trade.
Sec. 739. Ief}aé;cartm‘n for swaps.
Sec. 740. Multilateral clearing organizations. i
Sec. 741. Enforcement.

Sec. 742. Retail commodity transactions,

Sec. 743. Other authority. .

Sec. 744. §e.::_titutign»rem‘e;dies.

. b by registered entities.
Sec. 746. Insider trading..
Sec. 747. 2nﬁdisr§?yﬁvg practices authority.

and protection.
Sec. 749. Conforming amendments.

Sec, 750. Study on oversight of carbon markets,

Sec. 751, Energy and environmental markets advisory committee.
Sec. 752. Internati har izati

Sec. 753. Anfi-manipulation authority.

Sec. 754, Effective date.

Subtitle B—Régulation of Security-Based Swap Markets

Sec. 761. Definitions under the Secirities Exchange Act of 1934.

Sec. 762. Repeal of prohibition on regulation of security-based swap agreemerits.

Sec. 763. Amendments to the Securities Exchange Act of 1934,

Sec. 764. Registration and regulation of security-baged swap dealers and major se-
curity-based swap participants. B

Sec. 765. Rulemaking on cunnri’ct of interest. s

Sec. 766. Reporting and recordkeeping.

Sec. 767.. State gaming and bucket shop laws,

Sec. 768. Amendments to the Setirities Act of 1933; tréatm nt of security-b d
. swaps. oo

Sec. 769. Defi ] under the Investment Coinpany Act of 1940,

Sec. 770. Definitions under the Ir ent Advisers Act of 1940,

See, 771. Other authority.
Sec. 772. Jurisdiction,
Sec. 773. Civil penalties.
Sec. 774, Effective date.

TITLE VIII—-PAYMENT, CLEARING, AND SETTLEMENT SUPERVISION

Sec. %é %\l;xotli-t title. 4
ec. . Findings'and purposes.
Sec. 803, Deﬁnig:ns.
Sec. 804. Designation of systernic importance.
Sec, 805. Standards for systemically important financial market utilities and pay-
Jmiportant

ment, cl 5 OF

Sec. 806. Operations of designated financial market utilities.

Sec. 807, B ination of and enfc ti ai d fi 1|
market utilities.

Sec. 808. Examinati enfor t actior nst fi ial institutions

of an
subject to standards for designated activities.
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Sec.
Sec.
Sec.
See.
Sec.
Sec.

Sec.

Sec.

Sec.
Sec.

See.
See.

Sec.
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uests for information, reports, or records.
aking.

Common fmmework for designated clearing entity risk management.
Effective date_

TITLE IX—INVESTOR PROTECTIONS AND IMPROVEMENTS TQ THE
REGULATION OF SECURITIES
Short title.

Subtitle A—F sing I

911 I Advisory Ce

. Clarification of authonty of the Commxss:on to engage in investor testing.
Study and r of brokers, dealers, and in-
Svegtment a‘d\nsers L

3 Oﬂice of the Investor Advocate.

. Stre of filing es for self regulal:ory organizations,

. Study regatamg fmanual literacy among investors.

. Study. refa mutual fund advertising.

3 Clx.nﬁm ion of Commission authonty {0 require investor disclosures be-
for hase of inv ts and services.

919A. Sf.udy on conflicts of interest.

919B. Study on improved investor access to information on investment advis-

ers and broker-dealers.

ey .

rohlahed

. 919C. Study on financial planners and the use of financial designations.

919D. Ombudsman.

Suhtitle RF 1at, Bl

t and Remedi

easing R 'y
. 921. Authority to restrict mandatory pre-dispute arbitration.
. 922, W}ustleb{ower probec on.
923. Conforming a histleblower pr .
. 924, and t. ition pr for whistlebl protecti
925. Collateral bars, ’
. 926. Disqualifying felons and other “bad actnrs from Regulation D offerings.
. 927. Equal treatment of self- ato; tion rules.
Clarification that section 205 of e ent Adv;sers Act of 1940 does
not a})ply to State-registered advisers,
929. Unlawful margin lendmg .
. 929A. Pre ion for employees of sub idiaxi and affifiates of publicly traded

companies.
. 929B. Faxr Fund amendments.

929C. Increasing the borrowing limit on Treasury loans.
929D., Lost and stolen securities. :

. 929F. Nationwide service of subp

. 920F, Formerly associated person

. 929G, Streamhned hiring authonl:y for market specialists.

. 929H. SIPC Reforms.

. 9291. Pmbechng confidentislity of materials submitted to the i
929J. Expansion of audit information to be produced and excbanged.

. 929K. Sharing gnv;le ged information with other autherities.
. 929L. Enhsnce

application of antifraud

. 920M. Aiding and abetting authority un
ment Company Act,

Authority to impose penalties for aiding and abetting violations of the

Investment Advisers Act.

ovisions.
er the Securities Act and the Invest-

. 9290. Aiding and abetting standard of knowledge satisfied by recklessness.
. 929P, Strengthening enfor t b th
. 929Q. Revmxon \‘.o recordkeeplr:f
929R. 1 ownership ant shorb—swmg profit reporting.
3%98 ]mg:lr{re :.Jm? f self- gul to anization rul
Bqu atment of seli-regulatory organization rules.
. 929U, Deadline for p and enfory t ac-
tions.
929V, Security b Protection Act amendment.

. 929W. Notice to missing security helders.
929X. Short sale reforms.
929Y. Study on extraterritorial private rights of action.
929Z. GAO study on securities hitigation.
Subtitle C—Impr s to the Reg

931, Findings.

Yot

of Credit Rating Agencies
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Set. 932. Enh d lat bility, and transparency of nationally rec-
ognized statistical rating organizations,
Sec. 933. State of mind in {)rivate actions.
Sec. 934. Referring tips to law nt or latory authorities,
Sec. 935. ans_id.emtion of information from sources other than the issuer in rating
ecisions, '

Sec. 936. ification stand for eredit rating analysts.
Sec. 937. Timing of re%;laﬁons.
Sec. 938. Universal rafings symbols. :

939. Reinoval of Ty refe ‘es to credit rating:
Sec. 939A. Review of reliance on ratings. :
Sec. 9398. Elimination of ption from e rule, ..
Sec. 939C. S ities. and Exchange C ission study on strengtliening credit rat-
. “ing ageney independénce. : . )
Set. 939D. Government Accountability Office study -on aliernative business models.
Sec. 999E. Gwsmmen:f Accountsbility Office study on the creation of sn inde.

profe 1 analyst iy
Sec. 939F. Study and rulemaking on assigned credit ratings,
Sec. 939G. Effect of Rule 436(g).
Sec. 939H. Sense of Congress.
Subtitle D—Inmiprovéments to the Asset-Backed Securitization Process :
Sec. 941. Regulation of credit risk rétention. b
942. Disclosures and reporting for asset-backed securities. :
Sec. 943. Representations and warranties in asset-backed offerings.
Sec. 944, Exemc&tled transactions under the Securities Act of 1933,
See. 945. Due diligence analysis and discl in t-backed 3 issu
Sec. 946. Study on the macroeconomic effects of risk retention requirements.
Sabtitle E—~A tability and E: tive Comp

Sec. gg% ghamho]dgy vote on executive compensation disclosures.

fadr Al
fair

es.

Sec. p P :
Sec. 953, E: 5 P tion discl :
Sec. 954. Recovery of erroneously awarded compensation.
Sec. 955. Discl e T di g employee and di hedging
Sec. 956, Enh d p ion structure reporting
Sec. 957. Voting by brokers. :

Subtitle FImip: ts to the Manag t of the Securities and Exchange

Commission .

Sec. 961. Report and certificition of internal supervisory controls.
Sec. 962. Triennial report on personnel managernent.

Sec. 963. Annual financial controls audit. .

Sec. 964. Report on oversight of national securities associations,
Sec. 965. Compliance examiners. .

Sec. 966. Suggestion program for ployees of the Con

Sec. 967. Commission organizational study and reform. .

Sec. 968. Study on SEC revolving door.

' Subtitle G—Strengthening Corporate Governance

Sec. 971. Proxy access. .
Sec. 972. Disclosures regarding chairman and CEQ structures,

Subtitle H—Municipal Securities

Sec. 975. Regulation of municipal securities and changes to the board of the MSRB.
Sec. 976. Government Acrountability Office study of increased disclosure to inves-

tors,
Sec. 977, G)A:verm'nent Accountability Office study on the municipal securities mar-
ets.
Sec. 978. Funding for Governinental Accounting-Standards Board.
C ission Office of Municipal Securiti

Sec. 979. urities. )
Subtitie I—Public C pany Atcounting Oversight Board, Portfolio Margining, and

Other Matters .
Sec. 981. Authiority to share certain information with foreign duthorities. ;
Sec. 982. Oversight of brol and deal R
Sec. 983. Portfolio margining. 3

Sec. 984. Loan or borrowing of securities.

Sec. 985. Technical corrections to Federal securities laws.

Sec. 986. Conforming amendments relating to repenl of the Public Utility Holding
Company Act of 1935.

166
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987. Amendment to definition of material loss and nonmaterial losses to the

posit Insurance Fond for purjposes of Inspector General reviews.

988. Amendment. to definition of materjal loss and nonmaterial losses to the
National Credit Union Share Insurance Fund for purposes of Inspector
General reviews.

. 989. Government Accountability Office study on pmprieta.ty trading.

989A. Senior investor protections.

. 989B. Designated Federal entity i I ind a
X 9859)% Strengthem.ug p
o 3

tor General
G ] of desxgnated Eyedeml entities,
989E. Additional oversight of financial regulatory system.

Sec. 989F, GAO study of person to person Len ing.

. 989G. ated

ers.
. 989H. Correctwe rasponsea by heads of certain establish ts to defici
neral

identified by lnsgectors
9891. GAO study Tor ller issu
989J. Further promotmg the adoption uf the NAIC Model Regulations that en-
hance prote and other
Subtitle J——Securities and Exchange Commission Match Funding
991. Securities and Exchange Commission match-fundi
TITLE X—BUREAU OF CONSUMER FINANCIAL PROTECTION

1001. Short title.
1002. Definitions.

Subtitle A—Burean of Ci Fi ial Protecti
. 1011, Establmhmenh of the Bureau of C Fi ia} Pr
012, and tive powers.

. 1013. Administration
. 1014. Consumer Adviaory Board.

1015. Coordination.
1016. Appearances before and reports to Congress.

. 1017. Funding; penalties and fines.
. 1018. Effective date.

Subtitle B—General Powers of the Bureau

3 102l.qurp_ose, objectives, and functions.
. 1022. Rulemaking authority.
. 1023. Review of Bureau regulxt.mns

1024. Supervision of nond y covered |

. 1025. Supervision of very large banks, savings agsociations, and credit unions.
. 1026. Otfl;e vings age

er banks, savings assouahons, and credit unions,
1027. Limitations on authorities of the Bureau; preservation of authorities.

. 1028, Authority to restrict mandatory pre—dxspute arbitration.
. 1029. Exclusion for auto dealers.
. 1029A. Effective date.

Subtitle C—Specific B Authorities

. 1031. Prohibiting unfair, deceptive, or abusive acts or practi
. 1032. Disclosures.

. 1033. Consumer rights to access information.

. 1034, to ts and inquiries.

. 1035. Private education loan ombud

.~ 1036. Prohibited acts.

. 1037. Effective date:

Subtitle D—Preservation of State Law

. 1041. Relation to State law.

. 1042, Preservation of enforcement powers of States.
. 1043. Preservation of existing contracts.

. 1044. State law pr

clarified.
. 1045. Clarification of law licabl ion subsidiaries,
. 1046. State law preem angl:mn standards for Federal savmgs associations and

ds for ional banks and subsidiaries

subsidiaries cl;
1047. Visitorial standards for national banks and savings associations.
1048. Bffective date.
Subtitie E—Enforcement Powers

1051. Definitions.
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1052. 1 ions and edministrative discovery.
1053. Hearings and adjudication proceedings.

1054. Litigation authority.

1055, Relief available,

1058, Referrals for criminal proceedings.
1057. Employee protection.

Sec. 1058. - Effective date.
Subtitle F—Transfer of Functions and Per ]; Transitional Provisions
Sec. 1061. T fer of F fi ia} protéction functicns.
Sec. 1062. Designated transfer date.
Sec. 1063. Savings provisions.

Sec. 1064. Transfer of certain persohiiel.

1065. Incidental transfers,

1066. Interim authority of the Semt.m:y
Sec. 1067. Transition oversight. -
Subtitle G—Regulatory Improvemeéiits
. 107). Small business data collection.
1072, Assist: for economically vultiesable individuals and families,

Sec. 1091. Amendment to Federal Fi)

Sec.

Sec.
Sec.

. 1098A. A d

3 for
1073. Remittance transfers,
1074. Department of the Treasury study on ending thie conservatorship of

Fannie Mae, Freddie Mac, and reforming the housing §: system.

. 1075, Reasonable fees and rules for payment card transactions. -

1076. Reverse mortgage study and regulations.
1077. Report on private education loans and privite educational lend
1078. Study and report on credit scores.

. Review, r:fort, and progr with respect to exchange facilitators.
1079A. Financial fraud provisions.

Subtitle H—Conforming Amendments

1081. Amendments to the Inspector G 1 Act.
1082. Amendments to the Privacy Act of 1974.

1083. ?xgnseéndments to the Alternative Mortgage Transaction Parity Act of
. 1084. Amendments to the Electronic Fund Transfer Act, ’

1085. Amendments to the Equal Credit ()&portunity Act. -

1086. Amendments to the Expedited Frinds Availability Act.

1087. Amendments to the Fair Credit Billing Act.

1088. Amendmients to the Fair Credit Reporting Act and the Fair and Accu-
.rate Credit Transactions Act of 2003po

. 1089. Amendments to the Fair Debt Collection Practices Act.

1090. Amendments to the Federal Deposit Insurance Act.,

hation ‘Council Act
of 1978. ’

. 1092, Amendments to the Federal Trade Commission Act.

1093. Amendments to the Gramm-Leach-Bliley Act.

. 1094. Amendments to the' Home Mortgage Disclosure Act of "1975.
. 1095. A d ts to the Hi

e 8 Protection Act of 1998.
1096. Amendments to the Home Ownership and Equity Protection Act of 1994,

. 1097. Amendments to the Omnibus Appropriations Act, 2009,

1098. Amendients to the Real Estate Settlement Procedires Act of 1974,
ts to-the Interstate Land Sales Full Disclosure Act.

1099. Amendments to the Right to Financial Privacy Act of 1978,

1100. Amendments to the Secure and Fair Enforcement for Mortgage Licens-
ing Act of 2008,

1100A. Amendments to the Truth in Lending Act.

1100B. Amendments to the Truth in Savings Act.

1100C. A d s to the Tel keting and C Fravd and Abuse
Prevention Act.

1J00D. Amendments to the Paperwork Reduction Act.

1J00E. Adjustments for inflation in the Truth in Lending Act.

1100F, Use of consumer reports.

. 1100G, Small business fairniess and regilatory trensparency.
. 11001, Effective date.

TITLE XI-FEDERAL RESERVE SYSTEM PROVISIONS
1101. Federal Reserve Act amendments on emergency lending authority.

. 1102. Reviews of special Federal reserve credit facilities.

1103, Public access to information.
1104. Liquidity event determination.
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See. 1106. Emergency financial stabilization.

Sec. 1106 Additional related amendments.

Sec. 1107. Federal Reserve Act amendments on Federal reserve bank governance.
Sec. 1108. Federal Reserve Act amendments on_supervision and reFulahon policy.
Sec. 1109, GAO audit of the Federal Reserve facilities; publi of”

TITLE XII—IMPROVING ACCESS TO MAINSTREAM FINANCIAL
INSTITUTIONS

Sec. 1201, Short title.

Sec. 1202. Purpose.

Sec. 1203. Definitions.

Sec. 1204. Expanded access to mainstream financial institutions.
Sec. 1205. Low-cost alternatives to payday } oa.ns.

Sec. 1208. Grants to establish | nanﬁ)

Sec. 1207. Procedural provisions.

Sec. 1208, Authorization of appropriations.

Sec. 1209. Regulations.

Sec. 1210. Evaluation and reports to Congress.

TITLE XIII--PAY IT BACK ACT

Sec. 1301, Short title.

Sec. 1302. Amendment to reduce TARP anthorization.

Sec. 1308. Report

Sec. 1304. to Housing and E Recovery Act of 2008.
Sec. 1305. Federal Housing Finance AERRLX

Sec. 1306. Repayment of unobhgated funds.

TITLE XIV~MORTGAGE REFORM AND ANTI-PREDATORY LENDING ACT
Sec. 1400. Short title; desj, ion as ated law.

Subtitle A—Residential Mortgage Loan Origination Standards

Sec. 1401. Definitions,

Sec. 1402. Residential mortgage loan origination.
Sec. 1403. Prohibition on steering incentives.

Sec. 1404. Liability.

Sec. 1405. Regulations.

Sec. 1406. Study of shared appreciation mortgages.

Subtitle B—~Minimum Standarda For Mortgages

Sec. 1411. Ability to repay.

Sec. 1412. Safe harbor and rebuttable presumption.

Sec. 1413. Defense to foreclosure.

Sec. 1414. Additional standards and requirements.

Sec. 1415. Rule of construction.

See. 1416. Amendments to civil liability provisions,

Sec. 1417. Lender rights in the context of borrower deception

Sec. 1418. Six-month notice required before reset of- hybnd adjustable rate mort-

Sec. 1419, l%equn‘ed disclogures.

Sec. 1420. Disch required in thly ' stat ts for residentiel mortgage
i loans. :
Sec. 1421. Report by the GAO.

Sec. 1422. State attorney general enforcement authority.

Subtitle C—High-Cost Mortgages

Sec. 1431. Definitions relating to high-cost mortgages.
Sec. 1432. Amendments to existing requirements for certain morigages.
Sec. 1433. Additional requirements for certain mortgages.

Subtitle D—Office of Housing Counselmg

Sec. 1441. Short title.

Sec, 1442, Establishment of Office of Housing Counselmg

Sec. 1443. Counseling procedures

Sec. 1444. Grants for housi 1i ist:

Sec. 1445. Reguirements to.use HUD-certified counselors under HUD programs.
Sec. 1446. Study of defaults and foreclosures.

Sec. 1447. Default and foreclosure database.

Sec. 1448. Definitions for counseling-related programs.

Sec. 1449. Accountability and transparency for grant recipients.

Sec. 1450. Updating and simplification of mertgage information booklet.
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1451. Home inspection co ing,
4562. Warnings to homeowne;'s of foreclosure rescue scams.
Subtitle E—Mortgage Servicing
1461. E and impoiind s relating to certa credit trana-
actions.
Sec. 1462, Disclosure notice required for corisntiiérs who waive escrow services.
1463. Real Estate Sett) t Proced 4 dment
1464. Truth inj;egd)ing Act mmmdxnenl:s.L .
. in rey

Y

Subiitle FooAnnratan] Aiioiis,

1471. Property appraisel taquireients.

1472, p q R .

1473. Amendments relating to A; isal Subcommittee of FFIEC, Appraiser
etipomiars,Toting to Appraisal Subcominittee of FFIEC, Apprajses
Management Companiies, Appraiser Complaint Hotline, - Automated

Valuation Models, and Broker Price Opiiton
Sec. 1474. Equal Credit Oppartunity Act smesiaano

Sec. 1475. Real Estate Settlement ures Act of 1974 ainendment relating to
: certain :QSWM feos, N
Sec. 1476. GAO study on the effectiveness and impéct of various appraise] meth-

ods, valuation models snd distributions chianneéls, and on the Home
Valuation Code of conduct and the Appraisal Sub i
Subtitle G—Mortgage Resolution and Modification

Sec. 1481. Multifamily mortgage resolution program,

Sec. 1482. Home Aﬂurdabl?ﬁodiﬁcaﬁonl’mgmm idelines.

Sec. 1483. Public availability of information of Maﬁg;lg Home Affordable Program.

Sec. 1484. Protecting tenants at forecl ¢ extension and clarificatio:

Subtitle H—Msaceil is Provision

Sec. 1491. Sense of Congress régarding: the imiportance of governmeit-sponsored
cnterprises reformh to enliance the protection, Limitation, and tion
of the terms of resideritial mortgage credit. .

Sec. 1492. GAO'study report on government efforts to combat mortgage foreclosure
rescue scams and loan modification fraud.

Sec. 1493. Reporting of mertgage data by State.

Sec. 1494. Study of effect of drywall presence on foreclostures.

Sec. 1495. Definition.

Sec. 1496. Emergency mortgage relief. . :

Sec. 1497. Additional assistance for Neighborhood Stabilization Program.

Sec. . Legal asaist: for foreclo -related issues.

TITLE XV—MISCELLANEOUS PROVISIONS

Sec. 1501. Restrictions on use of United States fuiids for foreign governments; pro-
tection of American taxpayers.

Sec. 1502. Conilict minerals. i

Sec. 1503. Reporting requirements regarding coal or other mine safety.

Sée. 1504. Disclosure of Emmm by reseurce extraction issuers.

Sec. 1505. Study by the piroller General.

Sec. 1506. Study on core deposits and brokered deposits.

TITLE XVi—SECTION 1256 CONTRACTS
Sec. 1601. Certain swaps, etc., not treated as section 1256 contracts,
SEC. 2, DEFINITIONS.

. As used in this Act, the following définitions shall a gly, except
as the context otherwise requires or as otherwise specifically pro-
vided in this Act:
(1) AFFILIATE.—The term “affiliate” has the same meaning
ag in)section 3 of the Federal Deposit Insurance Act (12 U.S.C,
1813). . :
(2) APPROPRIATE FEDERAL BANKING AGENGY.—On and after B
the transfer date, the term “sppropriate Federil banking
agency” has the same meaning as in section 3(q) of the Federal o
D:lpo]?ﬁt Insurance Act (12 U.S.C. 1813(q)), as amended by
title IO,
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holding or creating the information in a manner which
makes it generally available to the trading public, or dis-
closed in a criminal; civil, or administrative hearing, or
in a congressional, administra’tive, or Government Account-
ability. Office report, hearing, audit, or investigation, and
to use such information, or to impart such information
with the intent to assist another person, directly or
indirectly, to use such information to enter into, or offer
to enter into—

“G) a contract of sale of a commodity for future
delivery (or option on such a contract);

“(i1) an option (other than an option executed or
traded on a national securities exchange registered
pursuant to section 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78f(a)); or

“(iii) a swap, provided, however, that nothing in
this subparagraph shall preclude a persom that has
provided information concerning, or generated by, the
person, its operations or activities, to any employee
or agent of any department or agency of the Federal
Government, voluntarily or as required by law, from
using such information to enter into, or offer to enter
into, a contract of sale, option, or swap described in
clauses (1), (ii), or (iii).”.

SEC. 747. ANTIDISRUPTIVE PRACTICES AUTHORITY.

Section 4c(a) of the Commodity Exchange Act (7 U.S.C. 6c(a)

(as amended by section 746) is amended by adding at the end
the following:

“(5) DISRUPTIVE PRACTICES.—It shall be unlawful for any
person to engage in any trading, practice, or conduct on or
subject to the rules of a registered entity that—

“(A) violates bids or offers;

“(B) demonstrates intentional or reckless disregard for
the orderly execution of transactions during the .closing
period; or

“C) 1is, is of the. character of, or is commonly known
to the trade as, ‘spoofing’ (bidding or offering with the
intent to cancel the bid or offer before execution). .

“(6) MAKING AUTHORITY.—The Commission may make
and promulgate such rules and regulations as, in the judgment
of the Commission, are reasonably necessary to prohibit the

- trading practices described in paragraph (5) and any other

trading practice that is disruptive of fair and equitable trading.

“(7) USE OF SWAPS TO DEFRAUD.—It shall be unlawful for
any person to enter into a swap knowing, or acting in reckless
disregard of the fact, that its counterparty will use the swap
as part of a device, scheme, or artifice to defraud any third
party.”.

SEC. 748, COMMODITY WHISTLEBLOWER INCENTIVES AND PROTEC-

TION.
The Commodity Exchange Act (7 U.S.C. 1 et seq.) is amended

by adding at the end the following:
“SEC. 23. COMMODITY WHISTLEBLOWER INCENTIVES AND PROTEC.

TION.
“(a) DEFINITIONS.—In this section:
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“(1) COVERED JUDICIAL OR ADMINISTRATIVE ACTION.—The
term ‘covered judicial or adiministrative action’ means any
Judicial or adminisirative action brotight by the Commission
under this Act that results in monetary sanctions exceeding
$1,000,000. - -

“2) FuND.~The term TFund’ means the Commodity
Futures Trading Commission Customer Protection Fund estab-
lished under subsection (g). ) )

“(8) MONETARY SANCTIONS.—The teim ‘monétary sanctions’,
when used with respect to any judicial or administrative action
means— )

“(A) any monies, including penalties, disgorgement,
restitution, and interést ordered to be paid; and

“(B) any monies deposited into a disgorgement fund
or other fund pursuant to section 308(b) of the Sarbanes-

. Oxley Act of 2002 (15 U.S.C. 7246(b)); as & result of such
action or any settlement of such action.

“(4) ORIGINAL INFORMATION.—The term ‘original informa-
tion’ means information that—

“(A) is derived from the independent knowledge or
analysis of a whistleblower;

“(B) is not known to the Commission from any other
source, unless the whistleblower is the original source of
the information; and

*“{C) is not exclusively derived from an allegation made
in a judicial or administrative hearing, in a governmental
report, hearing, audit, or investigation, or from the news
media, unless the whistleblower is a source of the informa-
tion. :

“(5) RELATED ACTION.—The term Telated action’, when used
with respect to any judicial or admiinistrative action brought
by the Commission under this Act, means any judicial or
administrative action- brought by an entity described in sub-
clauses (1) through (VI) of subsection (hY2XC) that is based
upon the original information provided by a whistleblower
pursuant to subsection (a) that led to the successful enforcement
of the Commission action.

“(8) SUCCESSFUL RESOLUTION.—The term ‘successful resolu-
tion’, when used with respect to any judicial or administrative
action brought by the Commission under this Act, includes
any settlement of such action.

“(7) WHISTLEBLOWER.—The term “Whistleblower’ means any
individual, or 2 or more individirals acting jointly, who provides

"information relating to a violation of this Act to the ommis-

sion, in a manner established by rule or regulation by the
Commission.
“(b) AWARDS.—

“(1) IN GENERAL.~In any covered Jjudicial or administrative
action, or related action, the Commission, under regulations
prescribed by the Commission and subject to subsection (c),
shall pay an award or awards to 1 or more whistleblowers
who voluntarily provided original information to the Coromis-
sion that led to the successful enforcement of the covered
judicial or administrative action, or related action, in an aggre-
gate amount equal to—
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“A) not less than 10 percent, in total, of what has
been collected -of the monetary sanctions imposed in the
action or related actions; and

“AB) not more than 30 percent, in total, of what has
been collected of the monetary sanctions imposed in the
action or related actions.

“(2) PAYMENT OF AWARDS.—Any amount paid under para-
graph (1) shall be paid from the Fund.
“c¢) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF

“(1) DETERMINATION OF AMOUNT OF AWARD.~—

“(A) DiscreTION.—The determination of the amount
of an award made under subsection (b) shall be in the
discretion of the Commission,

“B) CRITERIA.—In determining the amount of an
award made under subsection (b), the Commission—

“(i) shall take into consideration—

“(I) the significance of the information pro-
vided by the whistleblower to the success of the
covered judicial or administrative action;

“(I) the degree of assistance provided by the
whistleblower and any legal representative of the
whistleblower in a covered judicial or administra-
tive action;

“III) the programmatic interest of the
Commission in deterring violations of the Act
(including regulations under the Act) by making
awards to whistleblowers who provide information
that leads to the successful enforcement of such
laws; and

“(IV) such additional relevant factors as the
Commission may establish by rule or regulation;

an
“(ii) shall not take into consideration the balance

_of the Fund.

. %(2) DENIAL OF AWARD.—No award under subsection (b)
shall be made—

“(A) to any whistleblower who is, or was at the time
the whistleblower acquired the original information sub-
n}itte,d to the Commission, a member, officer, or employee
of—

(1) a appropriate regulatory agency;

“(ii) the Department of Justice;

“(3ii) a registered entity;

“(iv) a registered futures association; - }

“(v) a self-regulatory’ organization as defined in
section 3(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)); or

“(vi) a law enforcement organization;

“(B) to any whistleblower who is convicted of a criminal
violation -related to the judicial or administrative action

. for which the whistleblower otherwise could receive an
award under this section; )

“(C) to any whistleblower who submits informatjon
to the Commission that is based on the facts underlying
Elixe covered action submitted previously by another whistle-

ower;
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“(D) to any whistleblower whio fails to submit informa-
tion to the Commission in such form ‘ag the Commission
may, by rule or regulation, require. .

“(d) REPRESENTATION.— .

“(1) PERMITTED REPRESENTATION.—Any whistleblower who
makes a clains for an award under subsection (b) may be
represented by counisel. - .

“(2) REQUIRED REPRESENTATION.— ) :

“A) IN GENERAL—Any whistleblower who anony-
mously migkes a claim for an award under subsection (b)
shall be represented by counsel if the whistleblower sub-
mits the information upon which the claim is based,

“(B) DISCLOSURE OF IDENTITY.—Prior to the payment
of an award, a whistleblower shall disclose the identity
of the whistleblower and provide such other information
as the Commission may require, directly or through counsel
for the whistleblower.

“(e) No ‘CONTRACT NECESSARY.—No contract with the Comynis-
sion is necessary for any whistleblower to receive an award under
subsection (b), unless otherwise required by the Commission, by
rule or regulation. ’ .

“(f) APPEALS.— .

“(1) IN GENERAL.—Any determination made under this sec-
tion, including whether, to whom, or in what amount to make
awards, shall be in the discretion of the Commission,

“(2) ArPeALS.—Any determination described in paragraph
(1) may be appealed to the appropriate court of appeals of
the United States not more than 30 days after the determina-
tion is issued by the Commission.

. “(3) REVIEW.—The court shall review the détermination

made by the Commission in accordance with section 7084 of

title 5, United States Code. )

“(g) ComMontTy FUTURES TRADING COMMISSION CUSTOMER
PROTECTION FUND.—

.. ‘(1) EsraBLISHMENT.—There is established in the Treasury
of the United States a revolving fund to be known as the
‘F(‘?on:imodity Futures Trading Commission Customer Protection

un t

“(2) UsE OF FUND.—The Fund shall be available to the
Commission, without further appropriation or fiscal year limita-
tion, for— T
“(A) the payment of awards to whistleblowers as pro-

vided in subsection (a); and .

“B) the funding of customer education initiatives

- designed to help customers protect themselves against
fraud or other violations of this Act, or the rules and
regulations thereunder.

“(3) DEPOSITS AND CREDITS.—There shall be deposited into
or credited to the Fund:

“(A) MONETARY SANCTIONS.—Any monetary sanctions
collected by the Commission in any covered judicial or
administrative action that is not otherwise distributed to
victims of a violation of this Act or the rules and regulations
thereunder underlying such action, unless the balance of
the Fund at the time the monetary judgment is collected
exceeds $100,000,000.
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“(B) ADDITIONAL AMOUNTS,—If the amounts deposited
into or credited to the Fund under subparagraph (A) are
not sufficient to satisfy an award made under subsection
(b), there shall be deposited into or credited to the Fund
an amount equal to the unsatisfied portion of the award
from any monetary sanction collected by the Commission
in any judicial or administrative action brought by the
Commission under this Act that is based on information
provided by a whistleblower.

“(C) INVESTMENT INCOME.—AIl income from invest-
maents made under paragraph (4).

“(4) INVESTMENTS.—

“A) AMOUNTS IN FUND MAY BE INVESTED.—The
Commission may request the Secretary of the Treasury
to invest the portion of the Fund that is not, in the Commis-
sion’s judgment, required to meet the current needs of
the Fund.

“(B) ELIGIBLE  INVESTMENTS.—Investments shall be
made by the Secretary of the Treasury in obligations of
the United States or obligations that are guaranteed as
to principal and interest by the United States, with matu-
rities suitable to the needs of the Fund as determined
by the Commission. '

“(C) INTEREST AND PROCEEDS CREDITED.—The interest
on, and the proceeds from the sale or redemption of, any
obligations held in the Fund shall be credited to, and
form a part of, the Fund.

“(5) REPORTS TO CONGRESS.—Not. later than October 30
of each year, the Commission shall transmit to the Committee
on Agriculture, Nutrition, and Forestry of the Senate, and
the Committee on Agriculture of the House of Representatives
a report on— .

“A) the Commission’s. whistleblower award program
under this section, including a description of the number
of awards granted and the types of cases in which awards
were %anted during the preceding fiscal year;

"“(B) customer education initiatives described in para-
graph (2XB) that were funded by the Fund during the
preceding fiscal year;

“(C) the balance of the Fund at the beginning of the
preceding fiscal year; S

“D) the amounts deposited into or credited to the
Fund during the preceding fiscal year;

“(E) the amount of earnings on investments of amounts
in the Fund during the preceding fiscal year;

“(F) the amount paid from the Fund during the pre-
ceding fiscal year to whistleblowers pursuant to subsection

( s
*G) the amount paid from the Fund during the pre-

ceding fiscal year for customer education initiatives

described in garagmph (2XB); :
“(H) the balance of the Fund at the end of the preceding
fiscal year; and
“I) a complete set of audited financial statements,
including a balance sheet, income statement, and cash
flow analysis.
“(h) PROTECTION OF WHISTLEBLOWERS.—
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“(1) PROHIBITION AGAINST RETALIATION.—

“A) IN GENERAL—No employer - may discharge,
demote, suspend, threaten, harass, directly or indirect ly,
or in any other manner discriminate against, a whistle-
blower in the ternis and conditions of employment because
of any lawful act done by the whistleblower—

“()) in providing information to the Comission
in accordance with subsection (b); or

*(ii) in- assisting in any investigation or judicial
or administrative action of the Comiission based upon
or related to such information. .
“(B) ENFORCEMENT.— .

“(i) CAUSE OF ACTION.—An individual who alleges
discharge or other discrimination in violation of
subparagraph (A) may bring an action under this sub-
section in the appropriate district court of the United
States for the relief provided in subparagraph (C),
unless the individual who is alleging discharge or other
discrimination in violation of subparagraph (A) is an
employee of the Federal Government, in which case
the individual shall only bring an action under section
1221 of title 5, United States Code.

“(i1)* SuBPOENAS.—A subpoena requiring the
attendance of a witness at a trial or hearing conducted
under this subséction may be served at any place in
the United States.

“(iii) STATUTE OF LIMITATIONS.—An action under
this subsection may not be brought more than 2 years
after the date on which. the violation reported in
subparagraph (A) is committed.

“(C) RELIEF—Relief for an individual prevailing in an
action brought under subparagraph (B) shall include——

“(i) reinstatement with the same seniority status
that the individual would have had, but for the
diserimination;

“(ii) the smount of back pay otherwise owed to
the individual, with interest; and

“(iii) compensation for any special damages sus-
tained as a result of the discharge or discrimination,
including litigation costs, expert witness fees, and
reasonable attorney’s fees.

" “(2) CONFIDENTIALITY. —

“A) IN GENERAL—Except as provided in subpara-
grapbs (B) and (C), the Commission, and any officer or
employee of the Commission, shall not disclose any informa-
tion, including- information provided by a whistleblower
to the Commission, which could reasonably be expected
to reveal the identity of a whistleblower, except in accord-
ance with the provisions of section 552a of title 5, United
States Code, unless and until required to be disclosed to
a defendant or respondent in connection with a public
proceeding instituted by the Commission or any entity
described in subparagraph (C). For purposes of section
552 of title 5, United States Code, this paragraph shall
be considered a statute described in subsection (bX3XB)
of such section 552.
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“(B) EFFecT.—Nothing in this paragraph is intended

to limit the ability of the Attorney General to present
such evidence to a grand jury or to share such evidence
with potential witnesses or defendants in the course of
an ongoing criminal investigation.

Copyright © 2010 Association of Coiporate Counsel

“(C) AVAILABILITY TO GOVERNMENT AGENCIES.—

“G) IN GeENERAL.—Without the loss of its status
as confidential in the hands of the Commission, all
information referred to in subparagraph (A) may, in
the discretion of the Commission, when determined
by the Commission to be necessary or z:ippropriate to
accomplish the purposes of this Act and protect cus-
tomers and in accordance with clause (ii), be made
available to—

“(1) the Department of Justice;

“(I) an appropriate department or agency of
the Federal Government, acting within the scope
of its jurisdiction;

“III) a registered entity, registered futures
association, or self-regulatorsyemt:;ganization as
defined in section 3(a) of the ities Exchange
Act of 1934 (15 U.S.C. 78¢(a));

“(IV) a State attorney general in connection
with any criminal investigation;

“(V) an appropriate department or agency of
any State, acting within the scope of its jurisdic-
tion; and

“(VI) a foreign futures authority.

“(i1) MAINTENANCE OF INFORMATION.—Each of the
entities, agencies, or persons described in clause (i
shall maintain information described in that clause
as confidential, in accordance with the reguirements
in subparagraph(A).

“(iii) STUDY ON.IMPACT OF FOIA EXEMPTION ON
COMMODITY FUTURES TRADING COMMISSION,— .

“I). Stupy.—The Inspector General of th
Commission shall conduct a study—

“(aa) on whether the exemption under sec-
tion 552(b}(3) of title 5, United States Code
(known as the Freedom of Information Act)
established in paragraph (2XA) aids whistle-
blowers in - disclosing information to the
Commission;

“(bb) on what impact the exemption has
had on the public’s ability to access informa-

* tion about the Commission’s regulation of com-
modity futures and option markets; and

“(cc) to make any recommendations on
whether the Commission should continue to
use the exemption.

“(II) ReEPORT.—Not later than 30 months after
the date of enactment of this clause, the Inspector
General shall—

“(aa) submit a report on the findings of
the study required under this clause to the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Commiittee on
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Financial Services of the House of Representa-
tives; an: .

“(bb) make the report available to the
publie through publication of a report on the
website of the Commission.

“(8) RichTs RETAINED.—Nothing in this section shall be
deemed to diminish the rights, privileges, or remedies of any
whistleblower under any Federal or State law, or under any
collective bargaining agreement.

“(i) RULEMAKING AUTHORITY.—The Commission shall have the
authority to issue such rules and regulations as may be necessary
or appropriate to implement the provisions of this section consistent
with the purposes of this section. )

“G) LEMENTING RULES.—~The Cotemission shall issue final
rules or regulations implementing the provisions of this section
not later than 270 days after the date of enactment of the Wall
Street Transparency and Accountability Act of 2010.

“(k) ORIGINAL INFORMATION.—Information ‘submitted to the
Comimission by a whistléblower in accordance with riiles or regula-
tions implementing this section shall not lose its status as original
information solely because the whistleblower submitted such
information prior to the effective date of such rules or regilations,
provided such information was subinitied after the date of enact.
%e‘nt of the Wall Street Transparency ‘and Accouritability Act of

10, )

“(1) AWARDS.~A whistleblower may receive an award pursuant
to this section regardless of whether any violation of a provision
of this Act, or a rule or regulation thereunder, underlying the
judicial or administrative action wupon which the award is based
oceurred piior to the date of enactment of the Wall Street Trans-
parency and Accountability Act of 2010. )

" “(m) PROVISION OF FALSE INFORMATION.—A whistleblower who
knowingly and willfully snakes any false, fictitious, or fraudulent
statement or represeitation, or who makes or uses any false writinig
or document krowing the same fo coiitain any false, fictitious,
or fraudulent statement or entry, shall not be entitled to an award
under this section and shall be subject to proseciition iinder section
1001 of title 18, United States Code. )

“(n) NONENFORCEABILITY ‘OF CERTAIN PROVISIONS WAIVING
RiGHTS AND REMEDIES OR REQUIRING ARBITRATION OF DISPUTES.—

“(1). WAIVER OF RiGHTS AND REMEDIES~—The rights and
remedies provided for in this section may not be waived by
any agreement, policy form, or condition of employment
including by a predispute atbitration agreement.

“(2) PREDISPUTE ARBITRATION AGREEMENTS.—No predispute
arbitration agreement shall be valid or enforceable, if the agree-
ment requires arbitration of a dispute arising under this sec-

tion.”.

SEC. 749. CONFORMING AMENDMENTS.

(a) Section 4d of the Commodity Exchange Act (7 U.S.C. 6d)
(as amended by section 724) is amended—
(1) in subsection (a)—
(A) in the matter preceding paragraph (1)—
(i) by striking “engage as” and inserting “be a”;

and
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activities and evaluates the effectiveness of the Ombuds-
man during -the preceding year. The Tovestor Advocate
shall include the reports required under this section in
the reports required to be submitted by the Inspector Advo-
cate under paragraph (6).”. }

Subtitle B—Increasing Regulatory
Enforcement and Remedies

SEC. 921. AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE
© ARBITRATION.

(a) AMENDMENT TO SECURITIES EXCHANGE ACT OF 1934.—Sec-
tion 15 of the Securities Exchange Act of 1934 (15 U.S.C. 780),
as amended by this title, is rer amended by adding at the
end the following new subsection: :

“(0) AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRA~
TION.—The Commission, by rule, may prohibit, or impose conditions
or limitations on the use of, agreements that require customers
or clients of any. broker, dealer, or municipal securities dealer
to arbitrate any future dispute between them arising under the

Federal securities laws, the rules and regulations thereunder, or -

the rules of a self-regulatory organization if it finds that such
prohibition, imposition of conditions,. or limitations are in the public
interest and for the protection of investors.”.

(b) AMENDMENT TO INVESTMENT ADVISERS ACT.OF 1940.—Sec-
tion 205. of the Investment Advisers Act of 1940 (15 U.S.C. 80b—
5).is amended by adding at the end the following new subsection:

() AUTHORITY TO RESTRIGT MANDATORY PRE-DISPUTE ARBITRA-
TION.—The Commission, by rule, may prohibit, or impose conditions
or limitations on the use of, agreements that require customers
or clients of any investment adviser to arbitrate any future dispute
between them arising under the Federal securities laws, the rules
and regulations thereunder, or the rules of a self-regulatory

‘organization if it finds that such prohibition, imposition of condi-

tions, or limitations are in the public interest and for the protection
of investors.”.
SEC. 923, WHISTLEBLOWER PROTECTION.

(a) IN GENERAL—The Securities Exchange Act of 1934 (15
US.C. 78a et seq.) is amended by inserting after section 21E

the following:

“SEC. 21F. SECURITIES WHISTLEBLOWER INCENTIVES AND PROTEC-
TION.

“(a) DEFINITIONS.~—In this section the following definitions shall

apply: v

“(1) COVERED JUDICIAL OR ADMINISTRATIVE ACTION.—The
term ‘covered judicial or administrative action’ means any
judicial or administrative action brought by the Commission
under the securities laws that results in monetary sanctions
exceeding $1,000,000. :

(2) FUND.—The term TFund’ means the Securities and
BExcbange Commission Investor Protection Fund.

‘(8) ORIGINAL' INFORMATION.—The term ‘original informa-
tion’ means information that—

Copyright © 2010 Association of Corporate Counsel

Be the Solution.

106 of 166



i the Solution.
ACC's 2010 Annual Meeting Be the Soluti

H.R.4173—467

“(A) is ‘derived from the ixidependent knowledge or
analysis of a whistleblower;

“(B) is not known to the Cornmission from any other
source, unless the whistleblower is the original source of
the information; aid ~ - )

*“(C) is not exclusively derived from an allegation made
in a judicial or administrative hesring, in a governmental
report, hearing; audit, or investigation, or from the news
media, unless.the whistleblower is a source of the informa-
tion.

. “{4) MONETARY SANCTIONS.—The term ‘monetary sanctions’,

when used with respect to any judicial or administrative action,
’ means—

" “(A) any monies, including penalties, disgorgement,

-and interest, ordered to be paid; and

“(B) any monies deposited -into a disgergement fund
or other fund pursuant to section 308(b) of the Sarbanes-
Oxley Act of 2002 (15 U.S.C. 7246(b)), as a result of such
action or any settlement of such action,

“(5) RELATED ACTION.—The term ‘related action’, when used
with respect to any judicial or administrative action brought
by the Commission under the securities laws, means any
judicial or adminjstrative action brought by an entity described
in _subclauses (I) through (IV) of subsection (hX2)XDXi) that
is based upon the original information provided by a whistle-
blower pursuant to subsection (a) that led to the successful
enforcement of the Commission action. -

“(6) WHISTLEBLOWER.—Thé term ‘Whistleblower’ means any
individual who provides, or 2 or more individuals acting jointly
who provide, information relating to a violation of the securities
laws to the Commission, in a. manner established, by rule
or regulation, by the Commission.

“(b) AWARDS S

“(1) IN GENERAL.~In any covered judicial or administrative
action, or related action, the Commission, under regulations
prescribed by the Commission snd subject to subsection (c),
shall pay an award or awards.to 1 of more whistleblowers
who voluntarily provided original information to the Commis.
sion that led to the successful enforcement of the covered
judicial or adniinistrative action, or related action, in an aggre-
gate amount equal to— .

“(A) not less than' 10 pércent, in total, of what has

een collected of the monetary sarctions imposed in the
action or related actions; and )

“(B) not more than 30 percent, in total, of what has
been collected of the monetary sanctions imposed in the
action or related actions.

-“(2) PAYMENT OF AWARDS.—Any amount paid under para-

aph (1) shall be paid from the Fund.
A E(rc) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF
WARD,— :

“(1) DETERMINATION OF AMOUNT OF AWARD.—

“(A) DiSCRETION.—The determination of the amount
of an award made under subsection (b) shall be in the
discretion of the Commission.

B CRITERIA.—In determining the amount of an
award made under subsection (b), the Commission—

10
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“3) shall take into consideration—

“I) the significance of the information pro-
vided by the whistleblower to the success of the
covered judicial or administrative action;

“(IT) the degree of assistance provided by the
whistleblower and any legal representative of the
whistleblower in a covered judicial or administra-
tive action;

“(Hd) the  programmatic interest of the
Commission in deterring violations of the securi-
ties laws by making awards to whistleblowers who
provide information that lead to the successful
enforcement of such laws; and

. “IV) such additional relevant factors as the
Commission may establish by rule or regulation;

an .
“(ii) shall not take into consideration the balance

of the Fund.
“(2) DENIAL OF AWARD.—No award under subsection (b)

shall be made—

. “(A) to any whistleblower who is, or was at the time
the whistleblower acquired the original information sub-
r?.itted to the Commission, 2 member, officer, or employee
ol—
“(1) an appropriate regulatory agency;
“(ii) the Department of Justice;
“(iii) a self-regulatory organization;
“tiv) the Public Company Accounting Oversight
Board; or
“(v) a law enforcement organization;
“(B) to any whistleblower who is convicted of a criminal
violation related to the judicial or administrative action
for which the whistleblower otherwise could receive an

- award under this section;

“C) to any whistleblower who gains the information
through the performance of an audit of financial statements
required  under the securities laws and for whom such
submission would be contrary to the requirements of section
10A of the Securities Exchange Act of 1934 (15 US.C.
78j~1); or

“(D) to any whistleblower who fails to submit informa-
tion to the Conimission in such form as the Commission

may, by rule, require.
"ATION.—
"( 1) PERMITTED REPRESENTATION.—Any whistleblower who

makes a claim for an award under subsection (b) may be

represented by counsel.
REQUIRED REPRESENTATION.—
“(A) IN GENERAL~Any whistleblower who anony-

mously makes a claim for an award under subsection (b)
ghall be regresented by counsel if the whistleblower anony-
mously submits the information upon which the claim is

“(B) DISCLOSURE OF IDENTITY.~—Prior to the payment

of an award, a whistleblower shall disclose the identity
of the whlstleblower and provide such other information

11
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.as the Commission may require, directly or through counsel
for the whistleblower. .

“(e) No CONTRACT NECESSARY.—No contract with the Commis-
sion is necessary for any whistleblower to receive an award under
subsection :(b), unless otherwise required by the Commission by
rule or regulation,

“f) APPEALS.—Any determination made under this section,
incdluding whether, to whom, or in what amount to make’ awards,

shall be in the discretion of the Commission, Any such determina-
tion, except the §etex_min’atidn of the amount ‘of ‘an award if the

ays afier the determination is issued by the Commission.

The court shall review the determination made by the Commission

in accordance with section 706 of title 5, United States Code.
“(g) INVESTOR PROTECTION FUND.—

“(1) FUND ESTABLISHED.~—There is established in the

Treasury of the United States a fund to be known as the

‘Seclé}'ities and Exchange Commission Investor Protection

Fun

tion, for—

“(.2) UsE OF FUND.—The Fund shall be available to the
Commission,

without further appropriation or fiscal year limita-

“(A) paying awards to whistleblowers as provided in
subsection (b); and

“(B) funding the activities of the Inspector General
of the Commission under section 4(i).
“(3) DEPOSITS AND CREDITS. -~

“(A} IN. GENERAL~There shall be deposited into or
credited to the Fund an amount equal to—

i) any monetary sanction collected by the

Commission in any judicial or. administrative action
brought by the Commission under the securities laws
‘that is not added to a disgorgement fund or other

under section 308 of the Sarbanes-Oxléy Act of

2002 (15 U.8.C. 7246) or otherwise distributed to vic-
tims of a violation of the securities laws, or the rules
and- regulations thereunder, underlying such action,
unless the balance of the Fund at the tirde the mone-
tary sanction is collected exceeds $300,000,000; -

“i) any wmonetary sanction added to a

disgorgement fund or other fund under, section 308
of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7246)
that is not distributed to the victims for whom the
Fund was established, unless -the balance of the
disgorgement fund at the time the determination is
made not to distribute the monetary sanction to such
victims exceeds $200,000,000; and

“iii) all incorbe from investments made under

paragraph (4). .

*(B) ADDITIONAL AMOUNTS.—If the amounts deposited
into or credited to the Fund under subparagraph (A) are
not sufficient to satisfy an award made under subsection
(b), there shall be deposited into or credited to the Fund
an amount equal to the unsatisfied portion of the award
from any monetary sanction collected by the Commission

Copyright © 2010 Association of Corporate Counsel
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in the covered judicial or administrative action on which
%e) award is based.

“A) Amoums IN FUND MAY BE INVESTED.—The
Comnnssmn may request the Secretary of the Treasury
to invest the portion of the Fund that is not, in the discre-
tion of the Commission, required to meet the current needs
of the Fund.

“B) ELIGIBLE mvns'mms—lnvesnnents shall be

-made by the Secretary of the Treasury in obligations of
the United States or obligations that are guaranteed as
to principal and interest by the United States, with matu-
rities suitable to the needs of the Fund as determined
by the Commission on the record.

“(C) INTEREST AND PROCEEDS CREDITED.—The interest
on, and the proceeds from the sale or redemption of, any
obligations held in the Fund shall be credited to the Fund.
“(5) REPORTS TO CONGRESS.—Not later than October 30

of each fiscal year beginning after the date of enactment of
this subsection, the Commission shall submit to the Committee
on Banking, Housmg and Urban Affairs of the Senate, and
the Committee on Financial Services of the House of Represent—
atives a report on—

“A) the whistleblower award program established
under this section, including—

a “(i)-a description of the number of awards granted;
an
“(ii) the es of cases. in which awards were
granted during the preceding fiscal year;

“(B) the balance'of the Fund at the beginning of the
preceding fiscal year;

“C) the amounts deposited into or credited to the
Fund during the preceding fiscal year;

“D) the amount of earnings on investments made
under paragraph (4) during the preceding fiscal year;

“(B) the amount paid from the Fund during the pre-
ceding fiscal year to whistleblowers pursuant to subsection

(b);
“(F) the balance of the Fund at the end of the preceding
fiscal year; and
“G) a complete set of audited financial statements,
including—
“G)a balance sheet;
“(ii) income statement; and
“(iii) cash flow analysxs
“th) PROTECTION OF WHISTLEBLOWERS.—
“(1) PROHIBITION AGAINST RETALIATION.—

; “(A) IN GENERAL~—No employer may discharge,
demote, suspend, threaten, harass, directly or indirectly,
or in any other manner discriminate against, a whistle-
blower in the terms and conditions of employment because
of any lawful act done by the whistleblower—

“(i) in providing information to the Commission
in accordance with this section;

“(ii) in initiating, twhfymg in, or assisting in any
investigation or judicial or administrative action of
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the Commission based upon or related to such informa-

tion; or

“(ii) in making disclosures that are required or

rotected under the Sarbanes-Oxley Act of 2002 (15
.S.C. 7201 et seq.), the Securities Exchange Act of

1934 (15 U.8.C. 78a et seq.), including section 10A(m)

of such Act (15 U.S.C. 78f{lm)), section 1513(e) of title

18, United States Code, and any other law, rule, or

regulation subject to the jurisdiction of the Commis-

sion,

“(B) ENFORCEMENT,—

“(i) CAUSE OF ACTION.—An individual who alleges
discharge or other discrimination in violation of
subparagraph (A) may bring an action under this sub-
section in the appropriate district court of the United
States for the relief provided in subparagraph (C).

“(i)) SUBPOENAS.—A subpoena requiring the
attendance of a witness at a trial or hearing conducted
under this section may be served at any place in the
United States._ )

“(iii) STATUTE OF LIMITATIONS.—

“D IN GENERAL—An action under this sub-
section may not be brought—

© “aa) more than 6 years after the date

on which the violation of subparagraph (A)

oceurred; or -

“(bb) more than 3 years after the date
when facts material to the right of action are
known or reasonably should have been known
by the em I(Xee alleging a violation of
subparagraph (4).

“(I1) REQUIRED ACTION WITHIN 10 YEARS.—Not-
withstanding subclause (I), an action under this
subsection may not in any ¢ircumstance be brought
more than 10 yesrs after the date on which the

' violation o¢curs.

“(C) RELIEF.—Relief for an individual prevailing in an
action brought under subparagraph (B) shall include—

“(i) reinstatement with the same seniority status
that the individual would have had, but for the
discrimination; )

“(ii) 2 times the amount of back pay otherwise
owed to the individual, with interest; and

“(iii) compensation for litigation costs, expert wit-
ness fees, and reasonable attorneys’ fees.

“(2) CONFIDENTIALITY.— : .

“(A) IN GENERAL—Except as provided in subpara-
graphs (B) and (C), the Commission and any officer or
employee of the Commission shall not disclose any informa-
tion, including information provided by a whistleblower
to the Commission, which could reasonably be expected
to reveal the identity of a whistleblower, except in accord-
ance with the provisions of section 552a of title 5, United
States Code, unless and until required to be disclosed to
a defendant or respondent in connection with a public
proceeding instituted by the Commission or any entity
described in subparagraph (C). For purposes of section
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552 of title 5, United States Code, this paragraph shall
be considered a statute described in subsection (bX3)B)
of such section.

“(B) EXEMPTED STATUTE.—For purposes of section 552
of title 5, United States Code, this paragraph shall be
considered a statute described in subsection (bX3)(B) of
such section 552. '

“(C) RULE OF CONSTRUCTION.—Nothing in this section
is intended to limit, or shall be construed to Limit, the
ability of the Attorney General to present such evidence
to a grand jury or to share such evidence with potential
witnesses or defendants in the course of an ongoing
criminal investigation. .

“(D) AVAILABILITY TO GOVERNMENT AGENCIES.—

: “i) In GENERAL—Without the loss of its status
as confidential in the hands of the Commission, all
information referred to in subparagraph (A) may, in
the discretion of the Commission, when determined
by the Commission to be necessary to accomplish the
purposes of this Act and to protect investors, be made
available to— )

“(1) the Attorney General of the United States;

“(II) an appropriate regulatory authority;

“(II) a self-regulatory organization;

“IV) a State attorney general in connection
with any criminal investigation;

R any appropriate State regulatory
authority; . .

“(V1) the Public Company Accounting Over-
sight Board;

“(VII) a foreign securities authority; and

“(VII) a foreign law enforcement authority. -
“(ii) CONFIDENTIALITY —

“I) IN GENErRaL—Each of ‘the entities
described in subclauses (I) through (VI) of clause
(i) shall maintain such information as confidential
in accordance with the requirements established
under subparagraph (A).

“(11) FOREIGN AUTHORITIES.—Each of the enti-
ties described in subclauses (VII) and (VIH) of
clause (i) shall maintain such information in
accordance with such assurances of confidentiality
as the Commission determines appropriate.

“(3) RigHTS RETAINED.—Nothing in this section shall be
deemed to diminish the rights; privileges, or remedies of any
whistleblower under any Federal or State law, or under any
collective bargaining agreement.

“(i) PROVISION OF FALSE INFORMATION.—A whistleblower shall
not be entitled to an award under this section if the whistleblower—

“(1) knowingly -and willfully makes any false, fictitious,
or fraudulent statement or representation; or

“(2) uses any false writing or document knowing the writing
or document contains any false, fictitious, or fraudulent state-
ment or entry.

“3) RULEMAKXING AUTHORITY —The Commission shall have the
authority to issue such rules and regulations as may be necessary

15 :
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or appropriate to implement the ,Provisions of this section consistent
with the purposes.of this section.”, )

(b) PROTECTION FOR EMPLOYEES OF NATIONALLY RECOGNIZED
STATISTICAL RATING ORGANTZATIONS. —Section 1514A(a) of title 18,
United States Code, is amended—

(1) by inserting “or nationally recognized statistical rating
organization (as defined in section 3(a) of the Securities

change Act of 1934 (15 U.S.C. 78¢c),” after “78o(d)),”; and

(2) by inserting “or nationally recognized statistical rating
organization” after “such company”,

(c) SECTION 1514A oF TrrLE 18, UNTTED STATES CODE.~

(1): STATUTE OF LIMITATIONS; JURY TRIAL—Section
1514A(MX2) of title 18, United States Code, is amended—

(A) in-subparagraph (D)—

() by striking “90” and inserting “180”; and
(i) by striking the period at the énd and inserting

“, or after the date on which the employee became

aware of the violation.”; and

(B) by adding at the end the following:

“(E) JURY TRIAL-—A party to an action brought under

ara%:ll‘)’h (1)(B) shall be entitled to trial by jury.”.

?2) ATE .SECURITIES LITIGATION WITNESSES; NON-

ENFORCEABILITY; INFORMATION.—Section 1514A of title 18,

United States Code, is amended by adding at the end the

following: o s

“(e) NONENFORCEABILITY OF CERTAIN PROVISIONS WAIVING
RIGHTS AND REMEDIES OR REQUIRING ARBITRATION OF DISPUTES—

(1) WAIVER OF RIGHTS AND REMEDIES~The rights and
remedies provided for in this section may not be waived by
any agreement, policy form, or condition of employment,
including by a predispute arbitration agreement.

“(2) PREDISPUTE ARBITRATION AGREEMENTS.—No predispute
arbitration agreement shall be valid or enforceable, if the agree-
ment requires arbitration of a dispute arising under this sec-
tion.”.

(d) STUDY OF WHISTLEBLOWER PROTECTION PROGRAM.— -

(1) STUDY.—The Inspector General of the Commission shall
conduct a study of the whistleblower protections established
under the amendments made by this section, including—

(A) whether the final rules and regulation issued under
the amendments made by this section have made the
whistleblower -‘Probection program (referred to in this sub-
section as the “program”) clearly defined and user-friendly;

(B) whether the ‘frogram is promoted on the website
of the Commission and has been widely publicized;

(C) whether the Commission is prompt in—

(i) responding to—
B (Igoinformation provided by whistleblowers;
an

(I) applications for awards filed by whistle-
blowers;
(ii) updating whistleblowers about the status of
their applications; and .
(ii1) otherwise communicating with the interested
parties;
(D) whether the minimum and maximum reward levels
are adequate to entice whistleblowers to come forward with

16
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information and whether the reward levels are se high
as to encourags illegitimate whistleblower claims;

(E) whether the appeals process has been unduly
burdensome for the Comiission;

(F) whether the funding mechanism for the Investor
Protection Fund is adequate;

(G) whether, in the interest of protecting investors
and identifying and preventing fraud, it would be useful
for Congress to consider emaggewering whistleblowers or
other individuals, who have ady attempted to pursue
the case through the Commission, to have a private right
of action to bring suit based on the facts of the same
case, on bebalf of the Government and themselves, against
persons who have committee securities fraud;

(H){i) whether the exemption under section 552(b)3)
of title 5 (known as the Freedom of Information Act) estab-
lished in section 21F(hX2XA) of the Securities Exchange
Act of 1934, as added by this Act, aids whistleblowers
in disclosing information to the Commission;

(i) what impact the exemption described in clause
(i) has had on the ability of the public to access information
about the regulation and enforcement by the Commission
of securities; and :

(iii) any recommendations on whether the exemption
described in clause (i) should remain in effect; and

(D such other matters as the Inspector General deems
appropriate. .

(2) REPORT.—Not later than 30 months after the date of
enactment of this Act, the Inspector General shall—

(A) submit a report on the findings of the study
required under (?aragraph (1) to the Committee on Banking,
Housing, and Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House; and

(B) make the report described in subparagraph (A)
available to the public through publication of the report
on the website of the Commission.

SEC. 923. CONFORMING AMENDMENTS FOR WHISTLEBLOWER PROTEC-
TION.

(a) IN GENERAL — .

(1) SECURITIES ACT OF 1933.—Section 20{d)(3)(A) of the Secu-
rities Act of 1933 (156 U.S.C. 7T7t(dX3)A)) is amended by
inserﬁ:fgt “and section 21F of the Securities Exchange Act of
1934” after “the Sarbanes-Oxley Act of 2002”.

(2) COMPANY ACT OF 1940.—Section 42(eX3)A)
of the Investment Company Act of 1940 (15 U.S.C. 80a—

41(e}(3XA)) is amended by inserting “and section 21F of the
Securities Exchange Act of 1934”7 after “the Sarbanes-Oxley
Act of 2002”.

(3) INVESTMENT ADVISERS ACT OF 1940.—Section 209(eX(3XA)
of the Investment Advisers Act of 1940 (15 U.S.C. 80b—
9(eX3XA)) is amended by inserting “and section 21F of the
Securities Exchange Act of 1934”7 after “the Sarbanes-Oxley
Act of 2002”.

(b) SECURITIES EXCHANGE ACT.— :
(1) SECTION 21—Section 2L(dX3XCXi) of the Securities
- Exchange Act of 1934 (15 U.S.C. 78u(d}3)(C)(i) is amended
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by msertm% “and section 21F of this title” after “the Sarbanes-
Oxley Act of 2002”.
2). SECTION 21A—Section 21A of the Securities Exchange
Actof 1934 (15 U.S.C. 78u-~1) is amended—
(A) in subsection (d)(1) by—
(1) striking “(subject to subsection (e))”; and
. (i1) inserting “and section. 21F of this title” after
“the Sarbanes-Oxley Act of 20027;
(B) by striking subsection (e); and .
(C) by redesignating subsections (f) and (g) as sub-
sections (e) and (f), respectively. :

SEC. 924 IMPLEMENTATION AND TRANSITION PROVISIONS FOR
wmsmsmwmpmcnon_

(a) IMPLEMENTING RULES.~-The Commission shall issue final
regulations implementing the provisions of section 21F of the Secu-
rities Exchange Act of 1934, as added by this subtitle, not later
than 270 days after the date of enactment of this Act.

(b) ORIGINAL INFORMATION.—Inforination provided to the
Commission in writing by a whistleblower shall not lose the status
of original information (as defined in section 21F(a)(3) ¢f the Securi-
ties Exchange Act of 1934, as added by this subtitle) solély because
the whistleblower provided the information prior to the efféctive
date of the regulations, if the information is provided by the whistle-
blovier after the date of enactment of this subtitle.

{c) AWARDS.—A whistleblower may receive an award pursuant

) to section 21F of the Securities Exchange Act of 1934, as added

- by this subtitle, regardless of whether any violation of a provision
of the securities laws, or a rule or regulation thereundet, underlying
the judicial or administrative action upon which the award is based,
occurred prior to the date of enactment of this subtitle.. =

(d) ADMINISTRATION AND ENFORCEMENT.—The Securities and
Exchange Commission shall éstablish a separate office within the
Commission to administer and enforce the provisions of ‘section
21F of the Securities Exchange Act of 1934 (as add by séction
922(a)). Such office shall report annually to. the Committee on

anking; Housing, and Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of Representatives on
its activities, whistleblower complaints, and the response of the
Commission to such complaints. :
SEC, 925. COLLATERAL BARS.

(a) SECURITIES EXCHANGE ACT OF 1934.—

(1) SECTION 15.—Section 15(bX6}(A) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(bX6)A)) is armended by
striking “12 months, or bar such. person from being associated
with a broker or dealer,” and inserting “12 months, or bar
any such person from being associated with a broker, dealer,
investment adviser, municipal securities dealer, municipal
advisor, transfer agent, or nationally recognized statistical
rating organization,”.

2 rgr:cﬂon 15B.—Section  15B(cX4) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-4(c)4)) is amended by
striking “twelve months or bar any such person from being
associated with a municipal securities dealer,” and inserting
“12 months or bar any such person from being associated with
a broker, dealer, investment adviser, municipal securities

18
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SEC. 927. EQUAL TREATMENT OF SELF-REGULATORY ORGANIZATION
RULES.

Section 29(a) of the Securities Exchange Act of 1934 (15 U.S.C.
78cc(a)) is amended by striking “an exchange required thereby”
and inserting “a self-regulatory organization,”.

SEC. 928. CLARTFICATION THAT SECTION 205 OF THE INVESTMENT
ADVISERS ACT OF 1940 DOES NOT APPLY TO STATE-REG-
ISTERED ADVISERS.

Section 205(a) of the Investment Advisers Act of 1940 (35
I{)S__C 80b-5(a)) is amended, in the matter preceding paragraph

(1) by stnkmg unless exempt from r gxstraﬁon pursuant
to section 203(b),” and msertmg “registered or required to be
registered with the Comimission”; -

(2) by striking “make use of the mails or any means or
mshlxaxentahty of interstate commerce, dxrectly or indirectly,
to”; an

(3) by striking “to” after “in any way”.’

SEC. 929. UNLAWFUL MARGIN LENDING.

Section 7(c)(1XA) of the Securities Exchange Act of 1934 (15
U S C 78g(cX1)(A)) is amended by striking “; and” and inserting

SEC 929A. PROTECT]ON FOR EMPLOYEES OF SUBSIDIARIES AND
AFFILIATES OF PUBLICLY TRADED COMPANIES,

Section 1514A of title 18, United -States Code, is amended
by inserting “including any sub51d1ary or affiliate whose financial
information is ‘included in the consolidated financial statements
g{ ss%chmcg(xﬁ )gny” after “the Securities Exchange Act of 1934 (15

SEC. 929B. FAIR FUND AMENDMENTS.

Section 308 of the Sarbanes-Oxley Act of 2002 (15 USC
7246(a)) 1 1s amended—
(1) by striking subsection (a) and msertmg the following:
“(a) C1viL, PENALTIES TO BE USED FOR THE RELIEF OF VICTIMS.—
I, in any judicial or administrative action brought by the Commis-
sion .under the securities laws, the Commission obtains a civil
penalty against any persen for a violation of such laws, or such
person agrees, in settlement of any suth action, to such civil penalty,
the amount of such civil penalty shall, on the motion or at the
direction of the Commission, be added to and become part of a
disgorgement fund or other fund established for the benefit of
the victims of such violation.”;
(2) in subsection (b)—

(A) by striking “for a dlsgorgement fund’ described in
subsection (a)” and inserting “for a dlsgorgement fund or
other fund described in subsection (2)”; and

(B) by. striking “in the disgorgement fund” and
ingerting “in such fund”; and
(3) by striking subsection (e).

SEC. 929C. INCREASING THE BORROWING LIMIT ON TREASURY LOANS.

Section 4(h) of Athe Securities Investor Protection Act of 1970
(15 U.S.C. 78ddd(h)) is amended in the first sentence, by striking
“$1,000,000,000” and inserting “$2,500,000,000”.
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(B) the gravity of the violation or failure to p‘afy;

(C) the severity of the risks to or losses of the con-
sumer, which may take into account the nuinber of products
or services sold or provided;

(D) the history of previous violations; and:

(E) such other matters as justice may require,

(4) AUTHORITY TO MODIFY OR REMIT PENALTY.—The Bureau
may compromise, modify, or remit any penalty which may
be assessed or had already been assessed under paragraph
(2). The amount of such penalty, when finally determined,
shall' be -exclugive of any sums owed by the tgerson to the
United States in connection with the costs of the proceeding,
and may be deducted from any sums owing by the United
States to the person charged.

(5) NOTICE AND HEARING.—No civil penalty may be assessed
under this subsection with respeet to a violation of any Federal
consumer financial law, unless—

(A) the Bureau gives notice and an opportunity for
a hearin‘ito the peirson decused of the violation; or

(B) the apgropriate court has ordered such assessment
and entered judgiment in favor of the Bureau.

SEC. 1056. REFERRALS FOR CRIMINAL PROCEEDINGS.

If the Bureau obtains evidence that any person, domestic or
foreign, has engaged in conduct that may constitute a violation
of Federal criminal law, the Bureau shall transmit such evidence
to_the Attorney General of the United States, who may institute
criminal proceedings under a}}p‘ropri‘at‘e law. Nothing in this section
affects any other authority of the Bureau to disclose information.
SEC. 1057. EMPLOYEE PROTECTION.

(a) IN GENERAL—No covéred person or service provider shall
terminate or in any other way discriminate agdinst, or cause to
‘be terminated or diseriminated against, any covered employee or
any authotized representative -of covéred employees by reason of

e fact that such employee or répresentative, whetber at the initia-
tive of the employee or in the ordinary course of the duties of
the employee (or any persori acting pursuant to a request of the
ernployee), has— '

(1) provided, caused to be provided, or is ahout to provide
of cause to be provided, information to the employer, the
Biireau, or any other State, local, or Federal, government
authority or law- enforcement agency relating to any violation
of, or any act or omission that the employee reasonably believes
to be a violation of, any provision of this title or an%' other
provision of law that is subject to the jurisdiction of the ureau,

- or any rule, order, standard, or prohibition prescribed by the
Bureau; ]

(2) testified or will. testify in any proceeding resulting from
the administration or enforcement of any provision of this title
or any other provision of law that is subject to the jurisdiction
of the Bureau, or any rule, order, standard, or prohibition
prescribed by the Bureau; C

(3) filed, institited, or caused to be filed or instituted
any proceeding under any Federal consumer financial law; or

_(4) objected to, or refused to &articipate in, any activity,
policy, practice, or assigned task that the employee (or other
such person) reasonably believed to be in violation of any law,
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rule, order, standard, or prohibition, subject to the jurisdiction

of, or enforceable by, the Bureau.

(b) DEFINTTION OF COVERED EMPLOYEE.—For the purposes of
this section, the term “covered employee” means any individual
girforming. tasks related to the offering or provision of a consumer

ancial product or service. .

{c) PROCEDURES AND TIMETABLES.—

(1) COMPLAINT—

(A) IN GENERAL—A. person. who believes that he or.
she has been discharged or otherwise discriminated against
by any person in violation of subsection (a) may, not later
than 180 days after the date on which such alleged violation
occurs, file.(or have any person file on his or her behalf)
a complaint with the Secretary of Labor alleging such
discharge or.discrimination and identifying the person
responsible for such act.

(B) ACTIONS OF SECRETARY OF LABOR—U%OD receipt
of such a complaint, the Secretaxy of Labor shall notigv,'
in writing, the person named in the complaint who 1s
alleged to have committed the violation, of—

(i) the filing of the complaint;

(ii) the allegations contained in the complaint;

(1i1) the substance of evidence supporting the com-
plaint; and

(iv) opportunities that will be afforded to such
person under paragraph (2).

(2) INVESTIGATION BY SECRETARY OF LABOR.—

(A) IN GENERAL.—~Not later than 60 days after the
date of receipt of a complaint filed under paragraph (1),
and after affording the ’comﬁlainant and the person named
in the complaint who is alleged to have committed the
violation that is the basis for the complaint an opportunity
to submit to the Secretary of Labor a written response
to the complaint and an opportunity to meet with a rep-
resentative of the Secretary of Labor to present statements
from witnesses, the Secretary of Labor shall—

(i) initiate an investigation and determine whether
there is reasonable cause to believe that the complaint
has merit; and

(ii) notify the complainant and the person alleged
to have committed the violation of subsection (a), in
writing, of such determination.

(B) NOTICE .OF RELIEF AVAILABLE—If the Secretary
of Labor concludes that there is reasonable cause to believe
that a violation of subsection (a) has eccurred, the Secreta:
of Labor shall, together with the notice under subpara; ?:
(AXi1), issue a preliminary order providing the relief pre-
scribed by paragraph (4)(B).

(C) REQUEST FOR HEARING.—Not later than 30 days
after the date of receipt of notification of a determination
of the Secretary of Labor under this paragraph, either
the person alleged to have committed the violation or the
complainant may file objections to the findings or prelimi-
nary order, or both, and request a hearing on the record.
The filing of such objections shall not operate to stay any
reinstatement remedy contained in the preliminary order.
Any such hearing shall be conducted expeditiously, and
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if a hearing is not requested in such 30-day period, the
preliminary order be deemed a final order that is
not subject to judicial review. }
(3) GROUNDS FOR DETERMINATION OF COMPLAINTS,—

(A) IN GENERAL.—The Secretary of Labor shall dismiss
a ¢complaint filed under this subsection, and shall not con-

-duct an investigation otherwise required under paragraph

(2), unless the complainant makes a prima facie showing
that any behavior described in paragraphs (1) through
(4) of subsection (a) was a contributing factor in the

unfavorable personnel action alleged in the complaint.

(B) REBUTTAL EVIDENCE—Notwithstanding a finding
by the Secretary of Labor that the complainant has made
the showinig required under subparagraph (A), no investiga-
tion otherwise required under paragraph (2) shall be con-
ducted, if the ems}oyer demonstrates, by clear and con-
vincing evidence, that the employer would have taken the
same unfavorable personnel action in the absence of that
behavior. ‘

(C) EVIDENTIARY STANDARDS.~The Secretary of Labor
may ‘determine that a violation of subsection (a) has
occurfed only if the complainant demonstrates that any
behavior describéd in paragraphs (1) through (4) of sub-
section (a) was a contributing factor in the unfavorable

ersonnel action a‘l]e’ged in the complaint. Relief may not
ge ordered under subparagraph (A) if the employer dem-
onstrates by clear and convineing evidence that the
employer would have taken the same unfavorable ‘personnel
action in the absence of that behavior. .
(4) ISSUANCE OF FINAL ORDERS; REVIEW PROCEDURES, —

(A) TMING.—Not later than 120 days after the date
of conclusion of any hearing under paragraph (2), the Sec-
re of Labor shall issue a final order providing the
relief prescribed by this paragraph or denying the com-
plaint. At any time before issuance of a final order, a
proceeding under this subsection may be terminated on

the basis of a settlement aﬂ'ﬁ:&ment entered into by the -
P.

Secretary of Labor, the com
to have committed the violation.
(B) PENALTIES.~— :
(i) ORDER OF SECRETARY OF LABOR.—If, in response
to a complaint filed under paragraph (1), the Secretary
of Labor determines that a violation of subsection (a)
has occurred, the Secretary of Labor shall order the
person who committed such violation—
(I) to take affinnative action to abate the viola-

ant, and the person alleged

tion; .

(II) to reinstate the complainant to his or her
former -position, together with compensation
(including back pay) and restore the terms, condi-
tions, and privileges associated with his or her
employmert; and

(II) to provide compensatory damages to the
complainant.
(ii) PENALTY—If an order is issued under clause

(i), the Secretary of Labor, at the request of the

complainant, shall assess against the person against
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whom the order is issued, 2 sum equal to the aggregate
amount of all costs and expenses (including attorney
fees and exgert witness fees) reasonably incurred, as
determined by the Secretary of Labor, by the complain-
ant for, or in connection with, the bringing of the
complaint upon which the order was issued.

(C) PENALTY FOR FRIVOLOUS CLAIMS.—If the Secretary
of Labor finds that a complaint under parag:ragga(l') is
frivolous or has been brought in bad faith, the etary
of Labor may award to the prevailing employer a reason-
able attorney fee, not exceeding $1,000, to be paid by
the complainant.

(D) DE NOVO REVIEW,—

(i) FAILURE OF THE SECRETARY TO ACT.—If the
Secretary of Labor has not issued a final order within
210 days after the date of ﬁhng of a complaint under
this subsection, or within 90 days after the date of
receipt .of a written -determination, the comglain_ant
may bring an action at law or equity for de novo
review in the appropriate district court of the United
States having jurisdiction, which shall have jurisdiction
over such an action without regard to the amount
in controversy, and which action shall, at the request
of either party to such action, be tried by the court
withajury. .

(ii) PROCEDURES.—A proceeding under clause (i)
shall be governed by the same legal burdens of proof
specified in paragraph (3). The court shall have juris-
diction to -grant relief necessary to make the
employee whole, including injunctive relief and
compensatory damages, including—

(I) reinstatement with the same seniority
status that the employee would have had, but
for the discharge or discrimination;

(II) the amount of back pay, with interest;

(IIX) compensation for any special damages
sustained as a result of the discharge or discrimi-
nation, including litigation costs, expert witness
fees, and reasonable attorney fees.

(E) OTBER APPEALS.—Unless the complainant brings

an action under subparagraph (D), any person adversely

affected or aggrieved by a final order issued under subpara-
graph (A) may file a petition for review of the order in
the United States Court of Appeals for the cirenit in which
the violation with respect to which the order was issued,
allegedly occurred or the circuit in which the complainant
resided on the date of such vielation, not later than 60

" days after the date of the issuance of the final order of

the Secretary of Labor under subparagraph (A). Review
shall conform to chapter 7 of title 5, United States Code.
The commencement of proceedings under this subpara-
graph shall not; unless ordered by the court, operate as

a stay of the order. An order of the Secretary of Labor-

with respect to which review could have been obtained
under this subparagraph shall not be subject to judicial
review in any criminal or other civil proceeding.
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(5) FAILURE TO COMPLY WITH ORDER—

(A) ACTIONS BY THE SECRETARY.~IT an person has
failed to comply with a final order issued under paragraph
(4), the Secretary of Labor may file a civil action in the
United States district court for the district in which the
violation was found to have occurred, or in the United
States district court for the District of Columbia, to enforce
such order. In actions brought under this paragraph, the
district courts shall have jurisdiction to grant all appro-
griate relief including injunctive relief and compensatory

amages.

(B) CIVIL, ACTIONS TO COMPEL COMPLIANCE.~—A person
on whose behalf an order was issued under paragraph
(4) may commence a civil action against the person to
whom such order was issued to regu.ire compliance with
such order. The appropriate United States _district court
shall have jurisdiction, without regard to the amount in
controversy or the citizenship of the parties, to enforce
such order. )

(C) AWARD 'OF COSTS ' AUTHORIZED.—The court, in
issuing any final ordér under this gara’graph,» may award
costs of litigation (including reasonable attorney and expert
witness fees) to any party, whenever the court determines
such award is appropriate.

(D) ManDaMUS PROCEEDINGS —Any nondiserétionary

duty imposed by this section shall be enforeeable in a

mandaraus proceeding brought under section 1361 of title

. 28, United States Code. ) o
(d) UNENFORCEABILITY OF CERTAINN AGREEMENTS: —

(1) No WAIVER OF RIGHTS AND REMEDIES.—Ex¢ept as pro-

vided under paragraph (3), and notwithstanding any other

provision of law, the rights and remedies provided for in this -

section rhay not be.waived by any agreement, policy, form,
or condition of employment, including by any - predispute
arbitration agreement. o

(2) NO PREDISPUTE ARBITRATION AGREEMENTS ~~Except as
provided under paragraph (8), and notwithstanding any other
provision ‘of law, no predispute arbitration agreement shall
be valid or enforceable to the extent that it requires arbitration
of a dispute arising under this section.

(3) EXCEPTION.—Notwithstanding paragraphs (1) and (2),
an arbitration provision in a collective bargaining agreement
shall be enforceable as to disputes arisin under subsection
(aX4), unless the Bureau determines, by rule, that such provi-
sion is inconsistent with the purposes of this title, - )

SEC. 1058. EFFECTIVE DATE.

This subtitle shall become effective on the designated transfer

Subtitle F—Transfer of Functions and
Personnel; Transitional Provisions

SEC.. 1061. TRANSFER OF CONSUMER FINANCIAL PROTECTION FUNC-

TIONS.
(a) DEFINED TERMS.~—For purposes of this subtitle—
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SEC. 1079. REVIEW, REPORT, AND PROGRAM WITH RESPECT TO
EXCHANGE FACILITATORS.

(a) REVIEW.—The Director shall review all Federal laws and
regulations relating to the protection of consumers who use
exchange facilitators for transactions primarily for personal, family,
or household purposes. )

(b) REPORT.—Not later than 1 year after the designated transfer

date, the Director shall submit to Congress a report deseribing—

*olats
1

(1) recom dations for 1 on to ensure the appro-

griate protection of consumers “who use exchange facilitators .

or transactions primarily for personal, family, or housebold
purposes;

(2) recommendations-for updating the regulations of Fed-
eral departments and agencies to ensure the appropriate protec-
tion of such consumers; and

. (8) recommendations for regulations to ensure the appro-
riate protection of such consumers.

¢) PROGRAM.—Not later than 2 years after the date of the
submission of the resort under subsection (b), the Bureau shall,
consistent with subtitle B, propose regulations or otherwise estab-
lish a program to protect consumers who use exchange facilitators.
(d) EXCHANGE FACILITATOR DEFINED.—In this section, the term

“exchange facilitator” means a person that— :

(1) facilitates, for a fee, an exchange of like kind property
by entering inito an agreement with a taxpayer by which the
exchange facilitator acquires from the taxpayer the contractual
rights to sell the taxpayer’s relinquished property and transfers
a replacement property to the taxpayer as a qualified inter-
mediary (within the meaning of Treasury Regulations section
1.1031(k)-1(gX4)) or enters into an agreement with the tax-
paf'et to take title to a property as an exchange accoramodation
titleholder (within the meaning of Revenue Procedure 2000
37) or enters into an agreement with a taxpayer to act as
a qualified trustee or gqualified escrow holder (within the
meaning of Treasury Re, tions section 1.1031(k)~1(gX3));

(2) maintains an office for the purpose of soliciting business
to perform the services described in paragraph (1); or

" (3) advertises any of the services described in paragraph
(1) or solicits clients in printed publications, direct mail, tele-
vision or radio advertisements, telephone calls, facsimile trans-
missions, or other electronic communications directed to the
general public for purposes of providing any such services.

SEC. 1079A. FINANCIAL FRAUD PROVISIONS.

(a) SENTENCING GUIDELINES.—
(1) SECURITIES FRAUD.—

(A) DiIRECTIVE.—Pursuant to its authority under sec-
tion 994 of title 28, United States Code, and in accordance
with this p,a.ra%raph, the United States Sentencing
Commission shall review and, if appropriate, amend the
Federal Sentencing Guidelines and policy statements
applicable to persons convicted of offenses relating to secu-
rities fraud or any other similar provision of law, in order
to reflect the intent of Congress that penalties for the
offenses under the guidelines and policy statements appro-
priately account for the potential and actual harm to the
public and the financial markets from the offenses.
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(B) REQUIREMENTS~-In making any amendments to
the Federal Sentencing Guidelines and policy statements
under subparagraph (A), the United States Sentencing
Commission shall—

(i) ensure that the guidelines and policy state-
ments, particularly section 2B1.1(b)(14) and section
2B1.1(bX17) (and any successors thereto), reflect—

(D) the serious nature of the offenses described

in subparagraph (A);

' the need for an effective deterrent and
apsropn'ate punishment to prevent the offenses;
an )

(D) the effectivencas of incareeration in fur-
thering the objectives described in subclauses (I)

and (II); ) .
(i) consider the extent to. which the guidelines
appropriately account for the potential and actual harm
to the public and the finaricial markets resulting from
the offenses; )
(iii) ensure reasonable consistency with other rel-
evant directives and guidelines and Federal statutes;
(iv) make any necessary conforming changes to
guidelines; and :
(v) ensure that the guidelines adequately meet
the purposes of sertencing, as set forth in section
3553(a)(2) of title 18, United States Code.
(2) FINANCIAL INSTITUTION FRAUD.— )

(A) DIRECTIVE.—Pursuant to its authority under sec-
tion 994 of title 28, United States Code, and in accordance
with this paragraph, the United States Senténcing

. Commission shall review and, if appropriate, amend the

Federal Sentencing Guidélines and policy statements
applicable to persons convicted of frand offerises relating
financial institutions or federally related mortgage loans
and any other similar provisions of law, to reflect the
intent of Congress that the penalties for the offenses under
the guidelines and policy statements ensure appropriate
ferms of imprisonment for offenders involved in substantial
bank frauds or other frauds relating to financial institu-
tions.
(B) REQUIREMENTS.—In making any amendments to
the Federal Sentencing Guidelines and policy statements

‘under subparagraph (A), the United States Sentencing

Commission shall— .
(1) ensure that the guidélines and policy statements
reflect—
. (I} the setious nature of the offenses described
in subparagraph (A); )
(I) the need for an effective deteirent and
appropriate punishment to prevent the offenses;
and

(II) the effectiveness of incarceration in fur-
th%ri(nlf) the objectives ‘described in subeclauses (I)
and (II);

(i) consider the extent to which the guidelines
appropriately account for the potential and actual harm
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to the public and the financial markets resulting from
the offenses; ’

(iii) ensure reasonable consistency with other rel-
evant directives and guidelines and Federal statutes;

(iv) make any necessary conforming changes to
guidelines; and -

(v) ensure that the puidelines adequately meet
the purposes of sentencing, as set forth in section
3553(aX?) of title 18, United States Code.

(b) EXTENSION OF STATUTE OF LIMITATIONS FOR SECURITIES
FrAUD VIOLATIONS.—
(1) In gENERAL-—Chapter 213 of title 18, United States
Code, is amended by adding at the end the following:

“§ 3301. Securities fraud offenses

“(a) DEFINITION.—In this section, the term ‘securities frand
offense’ means a violation of, or a conspiracy or an attempt to
violate—

“(1) section 1348; .
“2) section 32(a) of the Securities Exchange Act of 1934

(15 U.S.C. 78fRa));

“3) section 24 of the Securities Act of 1933 (15 U.S.C.

x);
~ *(4) section 217 of the Investment Advisers Act of 1940
(156 U.S.C. 80b--17);
“(5) section 49 of the Investment Company Act of 1940
(15 U.S.C. 80a—48); or
“6) section 325 of the Trust Indenture Act of 1939 (15
U.S.C. TTyyy)-

. “(b) LMiTATION.—No person shall be prosecuted, tried, or pun-
ished for a securities fraud offense, unless the indictment is found
or the information is instituted within 6 years after the commission
of the offense.”.

(2) TECHNICAL AND CONFORMING AMENDMENT.—The table
of sections for chapter 213 of title 18, United States Code,
is amended by adding at the end the following:

“3301. Securities fraud offenses.”. .

(¢} AMENDMENTS T0 THE FAISE CLAIMS ACT RELATING TO
LIMITATIONS ON ACTIONS.—Section 3730(h) of title 31, United States
Code, is amended— ‘

(1) in paragraph (1), by striking “or agent on behalf of
the employee, contractor, or agent or associated others in fur-
therance of other efforts to stop 1 or more violations of this
subchapter” and inserting “agent or associated others in fur-
therance of an action under this section or other efforts to
stop 1 or more violations of this subchapter”; and

(2) by adding at the end the following:

“3) LIMITATION ON BRINGING CIVIL ACTION.—A civil action
under this subsection may not be brought more than 3 years
after the date when the retaliation occurred.”.

27

Copyright © 2010 Association of Corporate Counsel

Be the Solution.

124 of 166



. ACC's 2010 Annual Meeting Be the Solution.

9 Xipuaddy

Copyright © 2010 Association of Corporate Counsel ' 125 of 166



i Be the Solution.
ACC's 2010 Annual Meeting

SECURITIES AND EXCHAN GE COMMISSION
17 CFR PART 202
[Release No. 34-61340]

Policy Statement Concerning Cooperation by Individuals in its Investigations and
Related Enforcement Actions

AGENCY: Securities and Exchange Commission.
ACTION: Policy statement.
SUMMARY: The Securities and Exchange Commission is issuing a policy statement
announcing the analytical framework it uses to evaluate coo_pera;cion by individuals.
EFFECTIVE DATE: January 19, 2010.
FOR FURTHER INFORMATION CONTACT: Joan McKown, Chief Counsel,
(202) 551-4933; or Jordan A. Thomas, Assistant Chief Litigation Counsel, (202) 551-
4475.
SUPPLEMENTARY INFORMATION:

The Securities-and Exchange Commission is issuing a policy statement
announcing the analytical framework it us.es to evaluate cooperation by individuals. This
framework serves two important purposes: it promotes the fair and effective exercis;: of

discretion by the Commission, and it enhances confidence on the part of the public and

cooperating individuals that decisions regarding cooperation in the Commission’s
investigations and related enforcement actions will be made in an appropriate and
consistent manner. |

The provisions of the Administrative Proqedure Act (“APA”), 5U.S.C. 553,
regarding notice of proposed rulemaking, opportunities for public comment, and prior

publication are not applicable to general statements of policy, such as this policy
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statement. Similarly, the provisions of the Regulatory Flexibility Act, 5 U.S.C. 601-602,
apply only when notice and comment are required by the APA or another statute and are
therefore not applicable.
LIST OF SUBJECT S IN 17 CFR PART 202

Administrative practice and procedure.

TEXT OF AMENDMENT:

For the reasons set out in the preamble, Title 17, Chapter II of the Code of Federal
Regulations is amended as follows: |
PART 202—INFORMAL AND OTHER PROCEDURES

1. The authbrity citation for Part 202 continﬁes to read, in part, as follows:

Authority: 15 U.S.C. 77s, 77, 77§ss, 77uuu, 78d-1, 78u, 78w, 781_1_(&), 80a-37,
80a-41, 80b-9, 80b-11, 7202 and 7211 et seq., unless otherwise noted.

. * %k k kK
2. Add § 202.12 to read as follows:

§ 202.12 Policy statement concerning cooperation by individuals in its
investigations and related enforcement actions.

“Cooperation by individuals and entities in the Commission’s investigations and
related enforcement actions can contribute significantly to the success of the agencf’s ‘
‘mission. Cooperation can enhance the Commission’s ability to detect violations of the
federal securities laws, increase the effectiveness and efficiency of the Commission’s
investigations, and provide important evidence for the Commission’s enforéément
actions. There is a wide spectrum of tools available to the Commission and its staff for
facilitatihg and rewarding cooperation by individuals, ranging from taking no

enforcement action to pursuing reduced charges and sanctions in connection with

Copyright © 2010 Association of Corporate Counsel - 1270f 166



ACC's 2010 Annual Meeting Be the Solution.

enforcement actions. As with any cooperation program, there exists some tension
between the objectives of holding individuals fully accountable for their misconduct and
providing incentives for individuals to cooperate with law enforcement authorities. This
policy statement sets forth the analytical framework employed by the Commission aﬁd its
staff for resolving this tension in a manner that ensures that potential cooperation
arrangements maximize the Commission’s law enforcement interests. Although the
evaluation of cooperation requires a case-by-caée analysis of the specific circumstances
presented, as described in greater detail below, the Commission’s general approach is to
determine whether, how much, and in what manner to credit cooperation by individuals
by evaluating four considerations: the assistance provided by the cooperating individual

in the Commission’s investigation or related enforcement actions (“Investigation™); the

importance of the underlying matter in which the individual cooperated; the societal
interest in ensuring that the cooperating individual is held accountable for his or her
misconduct; and the appropriateness of cooperation credit based upon the proﬁle of the
cooperating individual. In the end, the goal of the Commission’s analysis is to protect the
investing public by determining whether the public interest iﬁ facilitating and rewarding
an individual’s cooperation in order to advance the Commission’s law enforcement

interests justifies the credit awarded to the individual for his or her cooperation.

(a) Assistance provided by the individual. The Commission assesses the

assistance provided by the cooperating individual in the Investigation by considering,
among other things:
(1) The value of the individual’s cooperation to the Investigation including,

but not limited to:
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1) Whether the individual’s cooperation resulted in substantial assistance to
the Investigation;

(i)  The timeliness of the individual’s cooperation, including whether the .
individual was first to report the misconduct to the Commission or to offer his or her
cooperation in the Investigation, and whether the cooperation was provided before he or
she had any knowledge of a pending investigation or related action;

) (iii)  Whether the Investigation was initiated based on information or other
cooperation provided by the individual;

(iv)  The quality of cooperation provided by the individual, including whether
the cooperation was truthful, complete, and reliable; and

(v)  The time and resources conserved as a result of the individual’s
cooperation in the Investigation.

) The nature of the individual’s cooperation in the Investigation including,
but not limited to:

@ Whether the individual’s cooperation was voluntary or required by the
terms of an agreement with another law enforcement or regulatory organization,;

(i)  The types of assistance the individual provided to the Commission; -

(iii)  Whether the individual provided non-privileged information, which
information was not requested by the staff or otherwise might not have been discovered;

(iv)  Whether the individual encouraged or authorized others to assist the‘ staff
who might not have otherwise participated in the Investigation; and

(v)  Any unique circumstances in which the individual provided the

cooperation.
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(b) Importance of the underlying matter. The Commission assesses the

importance of the Investigation in which the individual cooperated by considering,
among other things:

€ The character of the Investigation including, but not limited to:

) Whether the subject matter of the Investigation is a Commission priority;

(i)  The type of securities violations;

(iti)  The age and duration of the misconduct;

(iv)  The number of violations; and

W) The isolated or repetitive nature of the violations.

2) The dangers to investors or others presented by the underlying violations

involved in the Investigation including, but not limited to:

/

(1) ‘The amount of harm or potential harm caused by the underlying
violations;
| (i)  The type of harm resulting from or threatened by the underlying -
violations; and
(iii) - The number of individuals or entities harmed.’

(c) Interest in holding the individual accountable. The Commission assesses

the societal interest in holding the cooperating individual fully accountable for his or her
misconduct by considering, among other things:

(1) The severity of the individual’s misconduct assessed by the. nature of the

violations and in the context of the individual’s knowledge, education, training,

experience, and position of responsibility at the time the violations occurred;

! Cooperation in Investigations that involve priority matters or serious, ongoing, or widespread violations
will be viewed most favorably.

e
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(2)  The culpability of the individual, including, but not limited to, whether the
individual acted with scienter, both generally and in relation to others who participated in
the misconduct;

3) The degree to which the individual tolerated illegal activity including, but
not limited to,_\ whether he or she took steps to prevent the violations from occurring or
continuing, such as notifying the Commission or other appropriate law enforcement

" agency of the misconduct or, in the case of a violation involving a business organization,
by notifying members of management not involved in the misconduct, the board of
directors or the equivalent body not involved in the misconduct, or the aud'itors of such
business organization of the misconduct;

4 The efforts undertaken by the individual to remediate the harm caused by
the violations including, but not limited to, whether he or she paid or agreed to pay
disgorgement to injured investors and other victims or assisfed these victims and the
authorities in the recovery of the fruits and instrumentalities of the violations; and

%) The sanctions imposed on the individual by other federal or state

authorities and industry organizations for the violations involved in the Investigation.

(d)  Profile of the individual. The Comxﬁissi_on assesses whether, how much,
and in what manner it is in the public interest to award credit for cooperation, in part,
based upon the cooperating individual’s personal and professional profile by considering,
among other things:

) The individual’s history of lawfulness; including complying with

securities laws or regulations;
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2 The degree to which the individual has demonstrated an acceptance of
responsibility for his or her past misconduct; and

?3) " The degree to which fhe individual wi.ll have an opportunity to commit
future violations of the federal securities laws in light of his or her occupation --
including, but not limited to, whether he or she serves as: a licensed individual, such as
an attorney or accouhtant; an éssociated person of a regulated entity, such as a broker or
dealer; a ﬁduciary for other individuals or entities regarding financial matters; an officer
or director of public companies; or a member of senior management -- together with any

existing or proposed safeguards based upon the individual’s particular circumstances.

Note to § 202.12. Before the Commission evaluates an individual’s cooperation,
it analyzes the unique facts and circumstances of the case. The above principles are not
listed in order of importance nor are they intended to be all-inclusive or to require a
specific determination in any particular case. Furthermore, depending upon the fagts and
circumstances of each case, some of the principles may not be applicable or may deserve
greater weight than others. Finally, neither this statement, nor the principles set forth
herein creates or recognizes any legally enforceable rights for any person. -

By the Commission.

Elizabeth M. Murphy
Secretary

Date: January 13, 2010
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Securities and Exchange Commission
Division of Enforcement

Enforcement Manual

Office of Chief Counsel

January 13, 2010*

* Includes conforming revisions as of March 3, 2010.
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6. Fostéring Cooperation

The staff should carefully consider the use of cooperation by individuals and
companies to advance its investigations and related enforcement actions.

6.1. Initial Considerations

6.1.1. Framework for Evaluating Cooperation by Individuals

17 CFR § 202.12 Policy Statement of the Securities and Exchange Commission
Concerning Cooperation by Individuals in its Investigations and Related
Enforcement Actions.

Cooperation by individuals and entities in the Commission’s investigations and
related enforcement actions can contribute significantly to the success of the agency’s
mission. Cooperation can enhance the Commission’s ability to detect violations of the
federal securities laws, increase the effectiveness and efficiency of the Commission’s
investigations, and provide important evidence for the Commission’s enforcement
actions. There is a wide spectrum of tools available to the Commission and its staff for
facilitating and rewarding cooperation by individuals, ranging from taking no
enforcement action to pursuing reduced charges and sanctions in connection with
enforcement actions. As with any cooperation program, there exists some tension
between the objectives of holding individuals fully accountable for their misconduct and
providing incentives for individuals to cooperate with law enforcement authorities. This
policy statement sets forth the analytical framework employed by the Commission and its
staff for resolving this tension in a manner that ensures that potential cooperation
arrangements maximize the Commission’s law enforcement interests. Although the
evaluation of cooperation requires a case-by-case analysis of the specific circumstances
presented, as described in greater detail below, the Commission’s general approach is to
determine whether, how much, and in what manner to credit cooperation by individuals
by evaluating four considerations: the assistance provided by the cooperating individual
in the Commission’s investigation or related enforcement actions (“Investigation™); the
importance of the underlying matter in which the individual cooperated; the societal
interest in ensuring that the cooperating individual is held accountable for his or her
misconduct; and the appropriateness of cooperation credit based upon the profile of the
cooperating individual. In the end, the goal of the Commission’s analysis is to protect the
investing public by determining whether the public interest in facilitating and rewarding
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an individual’s cooperation in order to advance the Commission’s law enforcement
interests justifies the credit awarded to the individual for his or her cooperation.

(a) Assistance provided by the individual. The Commission assesses the
assistance provided by the cooperating individual in the Investigation by
considering, among other things:

) The value of the individual’s cooperation to the Investigation
including, but not limited to:

(1) Whether the individual’s cooperation resulted in substantial
assistance to the Investigation;

(i The timeliness of the individual’s cooperation, including
whether the individual was first to report the misconduct to
the Commission or to offer his or her cooperation in the
Investigation, and whether the cooperation was provided
before he or she had any knowledge of a pending
investigation or related action;

(iif)  Whether the Investigation was initiated based on
information or other cooperation provided by the
individual;

(iv)  The quality of cooperation provided by the individual,
including whether the cooperation was truthful, complete,
and reliable; and

) The time and resources conserved as a result of the
individual’s cooperation in the Investigation.

2) The nature of the individual’s cooperation in the Investigation
imcluding, but not limited to:

6)) Whether the individual’s cooperation was voluntary or
required by the terms of an agreement with another law
enforcement or regulatory organization;

(i1)  The types of assistance the individual provided to the
Commission;

(1) Whether the individual provided non-privileged

information, which information was not requested by the
staff or otherwise might not have been discovered;
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(b)

()

(iv)

V)

Be the Solution.

Whether the individual encouraged or authorized others to
assist the staff who might not have otherwise participated
in the Investigation; and

Any unique circumstances in which the individual provided
the cooperation.

Importance of the underlying matter. The Commission assesses the

importance of the Investigation in which the individual cooperated by
considering, among other things: '

(M

)

The character of the Investigation including, but not limited to:

®

(i1)
(iif)
(iv)
(v)

Whether the subject matter of the Investigation is a

“‘Commission priority;

The type of securities violations;
The age and duration of the misconduct;
The number of violations; and

The isolated or repetitive nature of the violations.

The dangers to investors or others presented by the underlying

violations involved in the Investigation including, but not limited

to:

0]

(i)

(iii)

The amount of harm or potential harm caused by the
underlying violations;

The type of harm resulting from or threatened by the
underlying violations; and

The number of individuals or entities harmed.®

Interest in holding the individual accountable. The Commission assesses

the societal interest in holding the cooperating individual fully accountable
for his or her misconduct by considering, among other things:

(M

The severity of the individual’s misconduct assessed by the nature
of the violations and in the context of the individual’s knowledge,

8 Cooperation in Investigations that involve priority matters or serious, ongoing, or
widespread violations will be viewed most favorably. -
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education, training, experience, and position of responsibility at the
time the violations occurred;

(2)  The culpability of the individual, including, but not limited to,
whether the individual acted with scienter, both generally and in
relation to others who participated in the misconduct;

(3)  The degree to which the individual tolerated illegal activity
including, but not limited to, whether he or she took steps to
prevent the violations from occurring or continuing, such as
notifying the Commission or other appropriate law enforcement
agency of the misconduct or, in the case of a violation involving a
business organization, by notifying members of management not
involved in the misconduct, the board of directors or the equivalent
body not involved in the misconduct, or the auditors of such :
business organization of the misconduct;

4) The efforts undertaken by the individual to remediate the harm
caused by the violations including, but not limited to, whether he
or she paid or agreed to pay disgorgement to injured investors and
other victims or assisted these victims and the authorities in the
recovery of the fruits and instrumentalities of the violations; and

5) The sanctions imposed on the individual by other federal or state
authorities and industry organizations for the violations involved in
the Investigation.

(d)  Profile of the individual. The Commission assesses whether, how much,
and in what manner it is in the public interest to award credit for
cooperation, in part, based upon the cooperating individual’s personal and
professional profile by considering, among other things:

(nH The individual’s history of lawfulness, including complying with
securities laws or regulations;

(2)  The degree to which the individual has demonstrated an
acceptance of responsibility for his or her past misconduct; and

(3)  The degree to which the individual will have an opportunity to
commit future violations of the federal securities laws in light of
his or her occupation -- including, but not limited to, whether he

* or she serves as: a licensed individual, such as an attorney or
accountant; an associated person of a regulated entity, such as a
broker or dealer; a fiduciary for other individuals or entities
regarding financial matters; an officer or director of public
companies; or a member of senior management -- together with

s
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any existing or proposed safeguards based upon the individual’s
particular circumstances.

Note to § 202.12. Before the Commission evaluates an individual’s cooperation,
it analyzes the unique facts and circumstances of the case. The above principles are not
listed in order of importance nor are they intended to be all-inclusive or to require a
specific determination in any particular case. Furthermore, depending upon the facts and
circumstances of each case, some of the principles may not be applicable or may deserve
greater weight than others. Finally, neither this statement, nor the principles set forth
herein creates or recognizes any legally enforceable rights for any persor.

6.1.2. Framework for Evaluating Cooperation by Companies

In October 2001, the Commission issued a Report of Investigation and Statement
explaining its decision not to take enforcement action against a public company it had
investigated for financial statement irregularities. Report of Investigation Pursuant to
Section 21(a) of the Securities Exchange Act of 1934 and Commission Statement on the
Relationship of Cooperation to Agency Enforcement Decisions, SEC Rel. Nos. 34-44969
and AAER-1470 (Oct. 23, 2001) (htip./Avww.sec. goviditigation/investreport/34-
4-4969.hrm.) 1n this report, commonly referred to as the Seaboard Report, the
Commission articulated an analytical framework for evaluating cooperation by
companies. The report detailed the many factors the Commission considers in
determining whether, and to.what extent, it grants leniency to investigated companies for
cooperating in its investigations and for related good corporate citizenship. Specifically,
the report identifies four broad measures of a company’s cooperation:

. Self-policing prior to the discovery of the misconduct, including
establishing effective compliance procedures and an appropriate tone at
the top;

. Self-reporting of misconduct when it is discovered, including conducting a

thorough review of the nature, extent, origins and consequences of the
misconduct, and promptly, completely and effectively disclosing the
misconduct to the public, to regulatory agencies, and to self-regulatory
organizations;

. Remediation, including dismissing or appropriately disciplining
wrongdoers, modifying and improving internal controls and procedures to
prevent recurrence of the misconduct, and appropriately compensating
those adversely affected; and

. Cooperation with law enforcement authorities, including providing the

Commission staff with all information relevant to the underlying
violations and the ecompany’s remedial efforts.
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Since every enforcement matter is different, this analytical framework sets forth
general principles but does not limit the Commission’s broad discretion to evaluate every
case individually, on its own unique facts and circumstances. Similar to the -
Commission’s treatment of cooperating individuals, credit for cooperation by companies
may range from taking no enforcement action to pursuing reduced charges and sanctions
in connection with enforcement actions. For greater detail regarding the analytical
framework used by the Commission to evaluate cooperation by companies, the staff
should review the Seaboard Report (hup:-//www .sec.gov/itication/investreport/34-
44969.htm.).

6.2. Cooperation Tools

There is a wide spectrum of tools available to the staff for facilitating and
rewarding cooperation in its investigations and related enforcement actions. A non-
exclusive list of cooperation tools appears below. Since every enforcement matter is
unique, the appropriate use of a cooperation tool invariably depends upon a careful
analysis of the facts and circumstances of each case. In some cases, multiple cooperation
tools may be appropriate.

« -
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6.2.1. Proffer Agreements
Introduction:

Proffers by attorneys and cooperating individuals are an important vehicle used
by the staff to assess the probable value of cooperation by individuals and companies and
for those individuals and companies to initiate discussions regarding the benefits that may
be available if they cooperate. Proffer agreements are regularly used by the staff to
facilitate proffer sessions.

Basics:
A proffer agreement is a written agreement providing that any statements made by
a person, on a specific date, may not be used against that individual in subsequent

proceedings, except that the Commission may use statements made during the proffer
session as a source of leads to discover additional evidence and for impeachment or
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rebuttal purposes if the person testifies or argues inconsistently in a subsequent
proceeding. The Commission also may share the information provided by the proffering
individual with appropriate authorities in a prosecutlon for perjury, making a false
statement or obstruction of justice.

Procedures:

Proffer.agreements must be signed by a supervisor at or above the level of

Assistant Director.

Considerations:

In most cases, the staff should require a potential cooperating individual to make a
detailed proffer before selecting and utilizing other cooperation tools.

The Commission may use information provided at a proffer session to advance its
investigation or to generate leads to new evidence that the staff might not
otherwise have discovered.

To avoid potential misunderstandings regarding the nature of proffer sessions,
with few exceptions, proffer sessions should be conducted pursuant to written
proffer agreements.

The staff uses a standard proffer agreement. Modifications to the standard
agreement should not be made without first consulting with staff in the Office of
Chief Counsel or the Chief Litigation Counsel.

If the staff conducts a joint proffer session with criminal authorities, the

staff should address any potential substantive or procedural issues with his or her
supervisors, as well as the Assistant United States Attorney or state prosecutor on
the case, before the proffer begins. In cases where the staff participates in a
proffer with the criminal authorities and the cooperating individual has not asked
for a proffer letter from the Commission, the staff should remind the individual
that the proffer agreement with the criminal authorities does not apply to the
Commission.

Related Tool:

Oral Assurances—Where the available evidence indicates that an individual or
company has not violated the federal securities laws such as to warrant an
enforcement action, Assistant Directors, with the approval of a supervisor at or
above the level of Associate Director, may orally inform the individual or
company that the Division does not anticipate recommending an enforcement
action against the individual or company based upon the evidence currently
known to the staff.
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o Oral assurances are only authorized when the investigative record is
adequately developed. Accordingly, prior to providing an oral assurance,
the staff should preferably receive proffers from the potential cooperating
individuals and companies or have sufficient information regarding the
potential cooperators’ conduct and their ability to provide substantial
assistance to the Commission’s investigations or related enforcement
actions.

o Whenever oral assurances are provided, the staff should clearly inform the
potential cooperating individual or company that oral assurances are based
upon the evidence currently known to the staff, the Division’s
enforcement recommendations may change if new evidence is
subsequently discovered and that the Commission has final authority to
accept or reject enforcement recommendations.

o After an oral assurance has been provided, the staff should
contemporaneously prepare and retain a brief memorandum to file
summarizing the assurance provided.

6.2.2. Cooperation Agreements
Basics:

A cooperation agreement is a written agreement between the Division of
Enforcement and a potential cooperating individual or company prepared to provide
substantial assistance to the Commission’s investigation and related enforcement actions.
Specifically, in a cooperation agreement, the Division agrees to recommend to the
Commission that the individual or company receive credit for cooperating in its
investigation and related enforcement actions and, under certain circumstances, to make
specific enforcement recommendations if, among other things: 1) the Division concludes
that the individual or company has provided or is likely to provide substantial assistance
to the Commussion; 2) the individual or company agrees to cooperate truthfully and fully
in the Commission’s investigation and related enforcement actions and waive the
applicable statute of limitations; and 3) the individual or company satisfies his/her/its
obligations under the agreement. If the agreement is violated, the staff may recommend
an enforcement action to the Commission against the individual or company without any
limitation.

Procedures: .

e Prior to seeking authority to enter into cooperation agreements, the staff should
preferably receive proffers from the potential cooperating individuals and
companies or have sufficient information regarding their ability to provide
substantial assistance to the Commission’s investigations or related enforcement
actions.
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« The Director and those senior officers designated by the Director have the
authority to enter into cooperation agreements on behalf of the Division.

e The staff should prepare a contemporaneous memorandum to the file
documenting the basis for entering into the cooperation agreement. This
memorandum, along with a copy of the executed agreement, should be
maintained by the senior officer who executed the agreement.

Considerations:

= In addition to the standard cooperation analysis set forth in Section 6.1 of the
Manual, when assessing whether to recommend that the Division enter into a
cooperation agreement with an individual or company, the staff should consider:

o whether other means of obtaining the desired cooperation are available
and likely to be timely and effective; and

o whether the individual or company has entered into or is likely to enter
into a plea agreement with criminal prosecutors that will require the
individual or company to cooperate in the Commission’s investigation and
related enforcement actions.

» The staff should advise potential cooperating individuals or companies that
cooperation agreements entered into with the Division do not bind the
Commission and that the Division cannot, and does not, make any promise or
representation as to whether or how the Commission may act on enforcement
recommendations made by the Division.

» Cooperation agreements should generally include the following terms:

o the cooperating individual or company agrees to cooperate truthfully and
fully, as directed by the Division’s staff, in investigations and related
enforcement proceedings including, but not limited to, producing all
potentially relevant non-privileged documents and materials to the
Commission, responding to all inquiries, appearing for interviews, and
testifying at trials and other judicial proceedings as requested by the staff,
and waiving the territorial limits on service contained in Rule 45 of the
Federal Rules of Civil Procedure; '

o the cooperating individual or company agrees to waive the applicable
statute of limitations period;

o the cooperating individual or company agrees not to violate the securities
laws; ' '

o the cooperating individual or company acknowledges that the agreement
does not constitute a final disposition of any potential enforcement action;
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o the Division will bring the assistance provided by the cooperating -
individual or company to the attention of the Commission and other
regulatory and law enforcement authorities requested by the cooperating
individual or company; and

o the cooperating individual or company acknowledges that, although the
Division has discretion to make enforcement recommendations, only the
Commission has the authority to approve enforcement dispositions and
accept settlement offers.

e If the Division agrees to make a specific enforcement recommendation to the
Commission, the staff should consider the settlement terms of other similar cases
to identify prior precedent involving similar alleged misconduct and include the
following terms in the cooperation agreement:

o the federal securities laws alleged to have been violated;

o the cooperating individual or company agrees to resolve the matter
without admitting or denying the alleged violations;

o the specific enforcement recommendation the Division expects to make if
the cooperating individual or company satisfies the terms of the
agreement; and

o any agreement to make a specific.enforcement recommendation to the
Commission shall be conditioned upon the Division’s assessment that the
cooperating individual or company has rendered substantial assistance in a
Commission investigation or related enforcement action.

e The Division uses a standard form of cooperation agreement to be adapted to the
specific circumstances of the investigation or related enforcement action.

Related Tools:

» Settlement Recommendations—Even in the absence of a cooperation agreement,
the staff may take into account an individual or company’s cooperation in
connection with recommending sanctions or charges associated with the alleged
misconduct and, under certain circumstances, forgoing enforcement actions
against a cooperating individual or company.

o To determine whether, how much, and in what manner to recommend
cooperation credit, the staff should consider the settlement terms of other
similar cases to identify prior precedent involving similar alleged
misconduct and apply the factors outlined in Section 6.1 of the Manual.
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o Where cooperation credit is being recommended to or has been authorized
by the Commission in settlements, the staff should include standard
language relating to cooperation in the related Offers or Consents, unless
such disclosure would not advance the goals of the Commission’s
cooperation program or would adversely affect related ongoing
investigations or proceedings. Modifications to this standard language
should not be made without first consulting with staff in the Office of
Chief Counsel or the Chief Litigation Counsel. :

o Where cooperation language is included in settlement papers, the staff
generally should include a reference to the individual or company’s
cooperation in the Commission’s related litigation and/or press releases.

e Cooperation Letters—Upon the written request of cooperating individuals and
companies, supervisors at or above the level of Associate Director may submit
letters describing the fact, manner and extent of assistance provided by such
cooperating individuals and companies to the attention of courts, regulatory
organizations, or law enforcement authorities. Requests for cooperation letters
and copies of the letters sent by Commission staff should be retained by the senior
officers who sign them.

Further information:

» For assistance in drafting cooperation agreements, please consult with staff in the
Office of the Chief Counsel or the Chief Litigation Counsel.

6.2.3. Deferred Prosecution Agreements
Basics:

A deferred prosecution agreement is a written agreement between the
Commission and a potential cooperating individual or company in which the Commission
agrees to forego an enforcement action against the individual or company if the
individual or company agrees to, among other things: 1) cooperate truthfully and fully in
the Commission’s investigation and related enforcement actions; 2) enter into a long-term
tolling agreement; 3) comply with express prohibitions and/or undertakings during a
period of deferred prosecution; and 4) under certain circumstances, agree either to admit
or not to contest underlying facts that the Commission could assert to establish a violation
of the federal securities laws. If the agreement is violated during the period of deferred
prosecution, the staff may recommend an enforcement action to the Commission against
the individual or company without limitation for the original misconduct as well as any
additional misconduct. Furthermore, if the Commission authorizes the enforcement
action, the staff may use any factual admissions made by the cooperating individual or
company to file a motion for summary judgment, while maintaining the ability to bring
an enforcement action for any additional misconduct at a later date.
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Procedures:

Prior to seeking authority to enter into a deferred prosecution agreement, the staff
should receive proffers from the cooperating individual and/or company.

Deferred prosecution agreements must be approved by the Commission.

Unless the Commission directs otherwise, deferred prosecution agreements will
be made available to the public upon request.

Considerations:

To determine whether to recommend that the Commission enter into a deferred
prosecution agreement, the staff should use the standard cooperation analysis set
forth in Section 6.1 of the Manual.

An admission or an agreement not to contest the relevant facts underlying the
alleged offenses generally is appropriate and should be carefully considered for
the following:

o licensed individuals, such as attorneys and accountants;

o regulated individuals, such as registered brokers or dealers;

o fiduciaries for other individuals or entities regarding financial matters;
o officers and directors of public companies; and

o individuals or companies with a prior history of violating the securities
laws.

A deferred prosecution agreement should generally include the following terms:

o the cooperating individual or company agrees to cooperate truthfully and
fully, as directed by the Division’s staff, in investigations and related
enforcement proceedings including, but not limited to, producing all
potentially relevant non-privileged documents and materials to the
Commission, responding to all inquiries, appearing for interviews, and
testifying at trials and other judicial proceedings as requested by the staff,
-and waiving the territorial limits on service contained in Rule 45 of the
Federal Rules of Civil Procedure;

o the cooperating individual or company agrees to toll the applicable statute
of limitations period;
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o the cooperating individual or company agrees not to violate the securities
laws;

o the cooperating individual or company shall make any agreed upon
disgorgement or penalty payments;

o if the cooperating individual or company satisfies the terms of the deferred
* prosecution agreement during the term of the agreement, the Commission
will not pursue any further enforcement action concerning the matter
referenced in the agreement;

o if the individual or company violates the agreement during its term, the
Division may recommend and the Commission may pursue an
enforcement action against the individual or company without limitation;

o the cooperating individual or company agrees that the Commission may
use statements, information, and materials provided pursuant to the
agreement against him/her/it if the individual or company violates the
terms of the agreement; and

o additional prohibitions and undertakings designed to protect the investing
public. .

e The term of a deferred prosecution agreement should not exceed five years. In
determining the appropriate term, the staff should consider whether there is
sufficient time to ensure that the undertakings in the agreement are fully
implemented and the related prohibitions have adequately reduced the likelihood
of future securities law violations.

Further information:

« For assistance in drafting deferred prosecution agreements, please consult with
the staff in the Office of the Chief Counsel or the Chief Litigation Counsel.

6.2.4. Non-Prosecution Agreements

Basics:

A non-prosecution agreement is a written agreement between the Commission
and a potential cooperating individual or company, entered in limited and appropriate
circumstances, that provides that the Commission will not pursue an enforcement action
against the individual or company if the individual or company agrees to, among other
things: 1) cooperate truthfully and fully in the Commission’s investigation and related
enforcement actions; and 2) comply, under certain circumstances, with express
undertakings. If the agreement is violated, the staff retains its ability to recommend an

o

135

Copyright © 2010 Association of Corporate Counsel _ 147 of 166



ACC's 2010 Annual Meeting Be the Solution.

enforcement action to the Commission against the individual or company without
limitation. '

Procedures:

* Prior to seeking authority to enter into a non-prosecution agreement, the staff
should receive proffers from the cooperating individual and/or company.

» Non-prosecution agreements must be approved by the Commission.

Considerations:

» Invirtually all cases, for individuals who have previously violated the federal
securities laws, non-prosecution agreements will not be appropriate and other
cooperation tools should be considered.

» Non-prosecution agreements should not be entered into in the early stages of an
investigation when the role of the cooperating individuals or companies and the
importance of their cooperation are unclear.

» In addition to the standard cooperation analysis set forth in Section 6.1 of the
Manual, when attempting to determine whether to recommend that the
Commission enter into a non-prosecution agreement, the staff should consider:

o whether the individual or company has entered into or is likely to enter
into a plea agreement with criminal prosecutors that will require them to
cooperate in the Commission’s investigation and related enforcement
actions; and

o whether other means of obtaining the desired cooperation are available
and likely to be timely and effective.

e A non-prosecution agreement should generally include the following terms:

o the cooperating individual or company agrees to cooperate truthfully and
fully, as directed by the Division’s staff, in investigations and related
enforcement proceedings including, but not limited to, producing all
potentially relevant non-privileged documents and materials to the
Commission, responding to all inquiries, appearing for interviews, and
testifying at trials and other judicial proceedings as requested by the staff,
and waiving the territorial limits on service contained in Rule 45 of the |
Federal Rules of Civil Procedure;

o the cooperating individual or company shall make any agreed-upon
disgorgement or penalty payments;
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o additional undértakings designed to protect the investing public; and

o if the individual or company violates the agreement, the Division may
recommend and the Commission may pursue an enforcement action
against the individual or company without limitation and not subject to the
applicable statute of limitations; and

o the cooperating individual or company agrees that the Commission may
use statements, information, and materials provided pursuant to the
agreement against him/her/it if the individual or company violates the
terms of the agreement.

Related Tool:

e Termination Notices—When an investigation has been completed as to a potential
cooperating individual or company and the Division has determined, for any
reason, not to recommend to the Commission an enforcement action against the
individual or company, supervisors at or above the level of Assistant Director
may, and in some cases are required, to send a letter informing the individual or
company of the determination. If the potential cooperating individual or company
is likely to provide substantial assistance and the Division has not entered into a
cooperation agreement with the individual or company, these notices may be
provided before the Commission’s investigation is closed or before a
determination has been made as to every other potential defendant or respondent
in the case.

Further information:

* For assistance in drafting non-prosecution agreements, please consult with staff in
the Office of the Chief Counsel or the Chief Litigation Counsel.

e For additional information about termination notices, please consult Section 2.6.2
of the Manual. ‘

6.2.5. Immunity Requests
Introduction:
In certain circumstances, individuals may not be willing to provide testimony or
cooperate without receiving protection against criminal prosecution. In appropriate
circumstances, to obtain testimony and/or facilitate cooperation that will substantially

assist in the enforcement of the federal securities laws, the staff may seek immunity
orders or letters in order to obtain testimony and/or witness cooperation.
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Basics:

When witnesses assert their Fifth Amendment privilege against self-incrimination
in enforcement proceedings, the Commission may seek one of two types of immunity:
statutory immunity or letter immunity. Statutory immunity permits the Commission,
pursuant to 18 U.S.C..Sections 6001-6004, to seek a court order compelling the
individual to give testimony or provide other information that may be necessary to the
public interest, if the request is approved by the U.S. Attorney General. In contrast, letter
immunity is immunity conferred by agreement between the individual and a U.S.
Attorney’s Office. Both types of immunity prevent the use of statements or other
information provided by the individual, directly or indirectly, against the individual in
any criminal case, except for perjury, giving a false statement, or obstruction of justice,
Neither an immunity order nor an immunity letter, however, prevents the Commission
from using the testimony or other information provided by the individual in its
enforcement actions, including actions against the individual for whom the immunity
order or letter was issued. :

Procedures:

* Prior to seeking approval to request an immunity order or letter from the
Department of Justice, the staff should preferably receive a proffer of the
individual’s expected testimony or have significant and reliable evidence
regarding his or her ability to provide substantial assistance to the Commission’s
investigation or related enforcement actions.

e The Commission has delegated authority to the Director and authority has been
sub-delegated to senior officers to make immunity requests to the Department of -
Justice. 17 C.F.R. Section 200.30-4(a).

* Prior to requesting authorization to seek an immunity order-or letter from the
Director of Enforcement or a designated senior officer, unless exigent
circumstances exist, the staff should complete the Department of Justice witness
immunity request form found at |
htipitwww.usdoj. goviusao/eousa/foia_reading room/usam/titleY:crm00721.pdf
This form will be used for three purposes.

o First, the form will help the staff document its basis for seeking an
immunity order or letter.

o Second, the completed form will assist senior leadership in the Division
and the U.S. Department of Justice in evaluating the appropriateness of
seeking an immunity order or letter.

o Finally, if an immunity order is appropriate, the completed form will be
submitted by the relevant federal prosecutor’s office to the Witness
Immunity Unit of the Office of Enforcement Operations at the Department
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of Justice for approval—expediting the processing of the Commission’s
witness immunity requests.

Upon receiving a letter of authority to seek an order to compel the testimony of a
witness from the Department of Justice, a motion and proposed immunity order
may be filed with the court ex parte. Alternatively, after receiving Department of
Justice, the Commission may issue an order requiring the individual to give
testimony or provide other information which he has refused to give or provide on
the basis of his privilege against self incrimination. 18 U.S.C. Section 6004.

Unless the court and/or Commission directs otherwise, immunity orders and
letters will be treated as public documents.

A copy of the draft Department of Justice witness immunity request form
submitted tothe Director of Enforcement or a designated senior officer and a
copy of the immunity order or letter should be maintained by the senior officer
submitting the request to the Department of Justice.

Considerations:

As a general rule, immunity orders or letters should not be requested in the early
stages of an investigation when the role of the cooperating individuals and the
benefits of their cooperation may be unclear.

Pursuant to 18 U.S.C. Sections 6001-6004, an immunity order should be sought

only if:

o the testimony or other information from the witness may be necessary to
the public interest; and

o the witness has refused, or is likely to refuse, to testify or provide other
information on the basis of his or her privilege against self-incrimination.

When attempting to determine whether to recommend that an immunity order or
letter be sought, the staff should conduct the standard analysis set forth in Section
6.1 of the Manual.

Since the Supreme Court has interpreted the Fifth-Amendment privilege against
self-incrimination to include the act of producing business records by a sole
proprietorship, the Commission may request immunity for the limited purpose of
obtaining such documents. United States v. Doe, 465 U.S. 605 (1984). However,
the witness immunity request form submitted to the Department of Justice should
expressly state the purpose of the application.
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Further information:

For additional information regarding cooperation with the criminal authorities,
please consult Sections 5.2.1 and 5.2.2 of the Manual.

6.3. Publicizing the Benefits of Cooperation
Basics:

The staff should provide sufficient information to the public about the nature of
the Commission’s cooperation program and its significant benefits.

Procedures:

As discussed in Section 6.2.2 of the Manual, where cooperation credit is being
recommended to or has been authorized by the Commission in settlements, the staff
should include standard language relating to cooperation in.Offers, Consents, or other
dispositions and reference the individual or company’s cooperation in the supporting
paragraphs of the related litigation and/or press releases, unless such disclosure would not
advance the goals of the Commission’s cooperation program or would adversely affect
related ongoing investigations or proceedings,

Considerations:

» In most cases, the Commission’s enforcement program is enhanced by publicizing
the benefits associated with cooperating in a Commission investigation or related
enforcement actions. Nevertheless, the staff retains discretion regarding whether
and how to disclose the fact, manner, and extent of an individual or company’s
cooperation in documents filed or issued by the Commission in connection with
an enforcement action.

» Since information obtained or generated during Commission investigations is
generally confidential, the staff should ensure that its public statements and
releases do not inadvertently disclose non-public information.

 In disclosing information regarding the benefits of cooperation in specific cases,
the staff should take care to protect the identity of cooperating individuals and
compantes unless:

o the identity of the individual or company has already been or will be
disclosed in a public document such as an Offer, Consent, or Deferred
Prosecution Agreement; or

o the cooperating individual or company has consented to the disclosure of
his/her/its identity by the Commission.

140
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Amendments to the
Sentencing Guidelines

May 3, 2010

This compilation centains unofficial text of amendments to the sentencing guidelines, policy
statements, and commentary, and is provided only for the convenience of the user. Official text
of the amendments can be found on the Commission’s website at www.ussc.gov and will appear
in a forthcoming edition of the Federal Register.
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7. ORGANIZATIONAL GUIDELINES

Reason for Amendment: This amendment makes several changes to Chapter Eight of the Guidelines
Manual regarding the sentencing of organizations. '

First, the amendment amends the Commentary to §8B2.1 (Effective Compliance and Ethics Program) by
adding an application note that clarifies the remediation efforts required to satisfy the seventh minimal
requirement for an effective compliance and ethics program under subsection (b)(7). Subsection (b)(7)
requires an organization, after criminal conduct has been detected, to take reasonable steps (1) to respond
appropriately to the criminal conduct and (2) to prevent further similar criminal conduct.

The new application note describes the two aspects of subsection (b)(7). With respect to the first aspect, the
application note provides that the organization should take reasonable steps, as warranted under the
circumstances, to remedy the harm resulting from the criminal conduct. The application note further
provides that such steps may include, where appropriate, providing restitution to identifiable victims, other
Jforms of remediation, and self-reporting and cooperation with authorities. With respect to the second aspect,
the application note provides that an organization should assess the compliance and ethics program and

" make modifications necessary to ensure the program is effective. The application note further provides that
such steps should be consistent with §8B2.1(b)(5) and (c), which also require assessment and modification
of the program, and may include the use of an outside professional advisor to ensure adequate assessment
and implementation of any modifications. ‘ '

*This application note was added in response to public comment and testimony suggesting that further
guidance regarding subsection (b)(7) may encourage organizations to take reasonable steps upon discovery
of criminal conduct. The steps outlined by the application note are consistent with factors considered by
enforcement agencies in evaluating organizational compliance and ethics practices. -

Second, the amendment amends subsection (f) of $§8C2.5 (Culpability Score) to create a limited exception
to the general prohibition against applying the 3-level decrease for having an effective compliance and
ethics program when an organization’s high-level or substantial authority personnel are involved in the
offense. Specifically, the amendment adds subsection ()(3)(C), which allows an organization to receive the
decrease if the organization meets jour criteria: (1) the individual or individuals with operational
responsibility for the compliance and ethics program have direct reporting obligations to the organization’s
governing authority or appropriate subgroup thereof; (2) the compliance and ethics program detected the
offense before discovery outside the organization or before such discovery was reasonably likely; (3) the
organization promptly reported the offense to the appropriate governmental authorities; and (4) no
individual with operational responsibility for the compliance and ethics program participated in, condoned,
or was willfully ignorant of the offense.

The new subsection (f)(3)(C) responds to concerns expressed in public comment and testimony that the
general prohibition in §8C2.5(/)(3) operates too broadly and that internal and external reporting of criminal
conduct could be better encouraged by providing an exception to that general prohibition in appropriate
cases. ’

The amendment also adds an application note that describes the "direct reporting obligations” necessary
to meet the first criterion under §8C2.5(1)(3)(C). The application note providesthat an individual has "direct
reporting obligations"” if the individual has express authority to communicate personally to the governing

31 -
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authority "promptly on any matter involving criminal conduct or potential criminal conduct” and "no less
than annually on the implementation and effectiveness of the compliance and ethics program”. The
application note responds to public comment and testimony regarding the challenges operational compliance
personnel may face when seeking to report criminal conduct to the governing authority of an organization
and encourages compliance and ethics policies that provide operational compliance personnel with access
to the governing authority when necessary. ‘

Third, the amendment amends §8D1.4 (Recommended Conditions of Probation — Organizations (Policy
Statement)) to augment and simplify the recommended conditions of probation Jfor organizations. The
amendment removes the distinction between conditions of probation imposed solely to enforce a monetary
penalty and conditions of probation imposed for any other reason so that all conditional probation terms
are available for consideration by the court in determining an appropriate sentence.

Finally, the amendment makes technical and conforming changes to various provisions in Chapter Eight.

Amendment:

§8B2.1. - Effective Compliance and Ethics Program

(a) To have an effective compliance and ethics program, for purposes of subsection H
of §8C2.5 (Culpability Score) and subsection (c)(1) of §8D1.4 (Recommended
Conditions of Probation - Organizations), an organization shall—

(1) exercise due diligence to prevent and detect criminal conduct; and

(2) otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.

Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or detect
the instant offense does not necessarily mean that the program is not
generally effective in preventing and detecting criminal conduct.

(b) - Due diligence and the promotion of an organizational culture that encourages
ethical conduct and a commitment to compliance with the law within the meaning
of subsection (a) minimally require the following:

$)) The organization shall establish standards and procedures to prevent and
detect criminal conduct.

(2) (A) The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics
program and shall exercise reasonable oversight with respect to the
implementation and effectiveness of the compliance and ethics
program. '

32 -
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(B)  High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program, as
described in this guideline. Specificindividual(s) within high-level
personnel shall be assigned overall responsibility for the
compliance and ethics program.

©) Specific individual(s) within the organization shall be delegated
day-to-day operational responsibility for the compliance and ethics
program. Individual(s) with operational responsibility shall report
periodically to high-level personnel and, as appropriate, to the
governing authority, or an appropriate subgroup of the governing
authority, on the effectiveness of the compliance and ethics
program. To carry out such operational responsibility, such
individual(s) shall be given adequate resources, appropriate
authority, and direct access to the governing authority or an
appropriate subgroup of the governing authority.

3) The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whomthe
organization knew, or should have known through the exercise of due
diligence, has engaged in illegal activities or other conduct inconsistent
with an effective compliance and ethics program.

(4) (A) The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and procedures,
and other aspects of the compliance and ethics program, to the
individuals referred to in subdivistonsubparseraph (B) by

conducting effective training programs and -otherwise

disseminating information appropriate to such individuals’

respective roles and responsibilities.

(B) The individuals referred to in subdrvistors + (A)are the
members of the governing authority, high-level personnel,
substantial authority personnel, the organization’s employees, and,
as appropriate, the organization’s agents.

(5) - The organization shall take reasonable steps—
(A) to ensure that the organization’s compliance and ethics program is
- followed, including monitoring and auditing to detect criminal

conduct;

B to evaluate periodically the effectiveness of the organization’s
- compliance and ethics program; and

(9] to have and publicize a system, which may include mechanisms
that allow for anonymity or confidentiality, whereby the

33 -
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organization’s employees and agents may report or seek guidance
regarding potential or actual criminal conduct without fear of
retaliation.

(6) The organization’s compliance and ethics program shall be promoted and
enforced consistently throughout the organization through (A) appropriate
incentives to perform in accordance with the compliance and ethics
program; and (B) appropriate disciplinary measures for engaging in
criminal conduct and for failing to take reasonable steps to prevent or
detect criminal conduct.

(7) - After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
prevent further similar criminal conduct, including making any necessary
modifications to the organization’s compliance and ethics program.

{c) In implementing subsection (b), the organization shall periodically assess the risk
of criminal conduct and shall take appropriate steps to design, implement, or modify
each requirement set forth in subsection (b) to reduce the risk of criminal conduct
identified through this process.

Commentary
Application Notes:
\ ¥ ¥ %k
2. Factors to Consider in Meeting Requirements of this Guideline.—
* k ok

(D) Recurrence of Similar Misconduct.—Recurrence of similar misconduct creates doubt

regarding whether the organization took reasonable steps to meet the requirements of this
guideline. ,For purposes of this subdivistonsubparugraph, "similar misconduct” has the
meaning given that term in the Commentary to §841.2 (Application Instructions -
Organizations).

it (D17 has two aspects.
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Second, the organization should act appropriately to prevent further similor criminal co

including assessing the compliance and etlics program and making modifications necessary 1o
ensure the progran is effective. The steps taken should be consisient with subsections (b)(5) cand

{c}) and may include the use of an ourside professional advisor to ensyre adeguate assessment and
iinplementation of sy modifications,

67 Application of Subsection (c).—To meet the requirements of subsection (c), an organization shall:
E I I 3
(B) Prioritize periodically, as appropriate, the actions taken pursuant to any requirement set

Jorth in subsection (b); in order to focus on preventing and detecting the criminal conduct
identified under subdivistonsubparugraph (A) of this note as most serious, and most likely,
to occur.

(C) Modify, as appropriate, the actions taken pursuant to any requirement set forth in
subsection (b) to reduce the risk of criminal conduct identified under
subdivistonsubparagraph (4) of this note as most serious, and most likely, to occur.

Background: This section sets forth the requirements for an effective compliance and ethics program. This
section responds to section 805(a)(2)(5) of the Sarbanes-Oxley Act of 2002, Public Law 107-204, which
directed the Commission to review and amend, as appropriate, the guidelines and related policy statements
to ensure that the guidelines that apply to organizations in this chapter "are sufficient to deter and punish
organizational criminal misconduct.”

The requirements set forth in this guideline are intended to achieve reasonable prevention and
detection of criminal conduct for which the organization would be vicariously liable. The prior diligence
of an organization in seeking to prevent and detect criminal conduct has a direct bearing on the appropriate
penalties and probation terms for the organization if it is convicted and sentenced for a criminal offense.

* kK

§8C2.5. Culpability Sco_re

(a) Start with 5 points and apply subsections (b) through (g) below.

(b) Involvement in or Tolerance of Criminal Activity

If more than one applies, use the greatest:
1) If -~
(A) the organization had 5,000 or more employees and
(1) an individual within high-level personnel of the

organization participated in, condoned, or was wilifully
ignorant of the offense; or

35 -
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(1) tolerance of the offense by substantial authority personnel
was pervasive throughout the organization; or

the unit of the organization within which the offense was
committed had 5,000 or more employees and

) an individual within high-level personnel of the unit
participated in, condoned, or was wilifully ignorant of the
offense; or

(i1) tolerance of the offense by substantial authority personnel
was pervasive throughout such unit,

add 5 points; or

2) If--

(A)

(B)

the organization had 1,000 or more employees and

@) an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

(i1) tolerance of the offense by substantial authority personnel
was pervasive throughout the organization; or

the unit of the organization within which the offense was
committed had 1,000 or more employees and

(i) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of the
offense; or

(i) tolerance of the offense by substantial authority personnel
was pervasive throughout such unit,

add 4 points; or

3) If--

(A)

Copyright © 2010 Association of Corporate Counsel

the organization had 200 or more employees and
@) an individual within high-level personnel of the
organization participated in, condoned, or was willfully

ignorant of the offense; or

(i) tolerance of the offense by substantial authority personnel

36
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was pervasive throughout the organization; or

(B) the unit of the organization within which the offense was
committed had 200 or more employees and

(i) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of the
offense; or

(i) tolerance of the offense by substantial authority personnel
was pervasive throughout such unit,

add 3 points; or

) If the organization had 50 or more employees and an individual within
substantial authority personnel participated in, condoned, or was willfully
ignorant of the offense, add 2 points; or

(5) If the organization had 10 or more employees and an individual within
' substantial authority personnel participated in, condoned, or was willfully
ignorant of the offense, add 1 point.

(© Prior History
If more than one applies, use the greater:

) If the organization (or separately managed line of business) committed any
part of the instant offense less than 10 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
adjudication(s) based on two or more separate instances of similar
misconduct, add 1 point; or

2) If the organization (or separately managed line of business) committed any
part of the instant offense less than 5 years after (A) a criminal adjudication
based on similar misconduct; or (B).civil or administrative adjudication(s)
based on two or more separate instances of similar misconduct, add 2
points.

(d) Violation of an Order

If more than one applies, use the greater:

1) (A) If the commission of the instant offense violated a judicial order or
injunction, other than a violation of a condition of probation; or (B) if the
organization (or separately managed line of business) violated a condition
of probation by engaging in similar misconduct, i.e., misconduct similar to
that for which it was placed on probation, add 2 points; or

37 -
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)] If the commission of the instant offense violated a condition of probation,
add 1 point.

© Obstruction of J

ustice

If the organization willfully obstructed or impeded, attempted to obstruct or impede,
or aided, abetted, or encouraged obstruction of justice during the investigation,

prosecution, or s

entencing of the instant offense, or, with knowledge thereof,, failed

to take reasonable steps to prevent such obstruction or impedance or attempted
obstruction or impedance, add 3 points.

® Effective Compliance and Ethics Program

(1) If the offense occurred even though the organization had in place at the

time of't

in §8B2.

he offense an effective compliance and ethics program, as provided
1 (Effective Compliance and Ethics Program), subtract 3 points.

2) Subsection (f)(1) shall not apply if, after becoming aware of an offense, the

organization unreasonably delayed reporting the offense to appropriate

governmental authorities.

G W

(B)

-’

Except as provided in subdivisterr{B)subparagraphs (B} and {3,
subsection (f)(1) shall not apply if an individual within high-level
personnel of the organization, a person within high-level personnel
of the unit of the organization within which the offense was
committed where the unit had 200 or more employees, or an
individual described in §8B2.1(b)(2)(B) or (C), participated in,
condoned, or was willfully ignorant of the offense.

There is a rebuttable presumption, for purposes of subsection
(H)(1), that the organization did not have an effective compliance
and ethics program if an individual—

(i) within high-level personnel of a small organization; or

(i1) within substantial authority personnel, but not within high-
level personnel, of any organization,

participated in, condoned, or was willfully ignorant of, the
offense.
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{e.g., an audit commiitee of the board of directors):

iy the compliance and ethics program detecied the offense
‘before discovery outside ihe organization or before such
discovery was reasonably hkely;

iy the organization  prempily reporied  the offonse w©
appropriate povernmental a '

{iv} ne ndividual with al nsibiliny

Toin 3)1 FANCC ang

U S TR
or was wititully

participated in, ¢

orant of aliense.

(g) Self-Reporting, Cooperation, and Acceptance of Responsibility

If more than one applies, use the greatest:

(H If the organization (A) prior to an imminent threat of disclosure or
government investigation; and (B) within a reasonably prompt time after
becoming aware of the offense, reported the offense to appropriate
governmental authorities, fully cooperated in the investigation, and clearly
demonstrated recognition and affirmative acceptance of responsibility for
its criminal conduct, subtract 5 points; or

2) If the organization fully cooperated in the investigation and clearly
demonstrated recognition and affirmative acceptance of responsibility for
its criminal conduct, subtract 2 points; or

3) If the organization clearly demonstrated recognition and affirmative
acceptance of responsibility for its criminal conduct, subtract 1 point.

Commentary

Application Notes:

* k&

10. Subsection (f)(2) contemplates that the organization will be allowed a reasonable period of time to
conduct an internal investigation. In addition, no reporting is required by subsection (f)(2) ©r
(1:¢3)(C)riii} if the organization reasonably concluded, based on the information then available, that
no offense had been committed.
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on any matter involving crininul conduct or potential criminal conduct, and (B} no less than
annuaily on the implementation and effectiveness of the compiiance and ethics progrant,

"dppropriate governmental authorities,” as used in subsections (f) and (g)(1 '), means the federal or
state law enforcement, regulatory, or program officials having jurisdiction over such matter. To
qualify for a reduction under subsection (g)(1), the report to appropriate governmental authorities

- must be made under the direction of the organization.

To qualify for a reduction under subsection (g)(1) or (8)(2), cooperation must be both timely and
thorough. To be timely, the cooperation must begin essentially at the same time as the organization
is officially notified of a criminal investigation. To be thorough, the cooperation should include the
disclosure of all pertinent information known by the organization. A prime test of whether the
organization has disclosed all pertinent information is whether the information is sufficient for law
enforcement personnel to identify the nature and extent of the offense and the individual(s)
responsible for the criminal conduct. However, the cooperation to be measured is the cooperation

* of the organization itself; not the cooperation of individuals within the organization. If; because of

the lack of cooperation of particular individual(s), neither the organization nor law enforcement
personnel are able to identify the culpable individual(s) within the organization despite the
organization’s efforts to cooperate fully, the organization may still be given credit for full
cooperation.

Entry of a plea of guilty prior to the commencement of trial combined with truthful admission of
involvement in the offense and related conduct ordinarily will constitute significant evidence of
affirmative acceptance of responsibility under subsection (). unless outweighed by conduct of the
organization that is inconsistent with such acceptance of responsibility. This adjustment is not
intended to apply to an organization that puts the government to its burden of proof at trial by
denying the essential factual elements of guilt, is convicted, and only then admits guilt and expresses

remorse. Conviction by trial, however, does not automatically preclude an organization from -

consideration for such a reduction. In rare situations, an organization may clearly demonstrate an
acceptance of responsibility for its criminal conduct even though it exercises its constitutional right
to a trial. This may occur, for example, where an organization goes to trial to assert and preserve
issues that do not relate to factual guilt (e.g., to make a constitutional challenge to a statute or a

‘challenge to the applicability of a statute to its conduct). In each such instance, however, a

determination that an organization has accepted responsibility will be based primarily upon pretrial
statements and conduct.

In making a determination with respect to subsection (8), the court may determine that the chief
executive officer or highest ranking employee of an organization should appear at sentencing in
order to signify that the organization has clearly demonstrated recognition and affirmative
acceptance of responsibility.

Background: The increased culpability scores under subsection (b) are based on three interrelated
principles. First, an organization is more culpable when individuals who manage the organization or who
have substantial discretion in acting for the organization participate in, condone, or are willfully ignorant
of criminal conduct. Second, as organizations become larger and their managements become more
professional, participation in, condonation of, or willful ignorance of criminal conduct by such management
is increasingly a breach of trust or abuse of position. Third, as organizations increase in size, the risk of
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criminal conduct beyond that reflected in the instant offense also increases whenever management’s
tolerance of that offense is pervasive. Because of the continuum of sizes of organizations and
professionalization of management, subsection (b) gradually increases the culpability score based upon the
size of the organization and the level and extent of the substantial authority personnel involvement.

* k¥
§8D1.4. Recommended Conditions of Probation - Organizations (Policy Statement)
(a) The court may order the organization, at its expense and in the format and media

specified by the court, to publicize the nature of the offense committed, the fact of
conviction, the nature of the punishment imposed, and the steps that will be taken
to prevent the recurrence of similar offenses.

(b) If probation is 1mposed under §8D1 1@)¢2), the followmg conditions may be
‘ approprlate ; 2 ; d

i by the cowrt of a p

Y

(#3)  The organization shall make periodic submissions to the court or probation
officer, at intervals specified by the court, {A; reporting on the
organization’s financial condition and results of business operanons and
accounting for the dlsposmon of all funds recexved
the organization’s progr
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Extras from ACC

We are providing you with an index of all our InfoPAKs, Leading Practices Profiles,
QuickCounsels and Top Tens, by substantive areas. We have also indexed for you those
resources that are applicable to Canada and Europe.

Click on the link to index above or visit http://www.acc.com/annualmeetingextras.

The resources listed are just the tip of the iceberg! We have many more, including
ACC Docket articles, sample forms and policies, and webcasts at
http://www.acc.com/LegalResources.
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