
ACC’s 2010 Annual Meeting  Be the Solution. 

This material is protected by copyright. Copyright © 2010 various authors and the Association of Corporate Counsel (ACC). 
Materials may not be reproduced without the consent of ACC. 

Reprint permission requests should be directed to ACC’s Legal Resources Department at ACC: +1 202.293.4103, x338; legalresources@acc.com 

 
 

 
 

 
 
Wednesday, October 27 
9:00am-10:30am 
 
907 - When “No Comment” Isn't the Right 
Answer — How to Get Your Side of the Story 
Out 
 
Stephen Calkins 
VP, Deputy General Counsel 
Office Depot, Inc.  
 
Janine Greenwood 
General Counsel 
National Student Clearinghouse 
 
Adam Sand 
General Counsel 
ZL Technologies 
 
 
 



 
Session 907 

Faculty Biographies 
 

Stephen Calkins 
 
Stephen R. Calkins is vice president & deputy general counsel for Office Depot. He is 
responsible for the North American legal department for Office Depot, which includes 
attorneys responsible for litigation, labor and employment issues, benefits, contracts, 
intellectual property, licensing, advertising, records management and real estate. In 
addition, Mr. Calkins is involved in numerous corporate projects and is responsible for 
the government relations department, which was formed in early 2010. As part of his 
duties, Mr. Calkins is also actively involved in the company's media communications 
efforts. 
 
Prior to joining Office Depot, Mr. Calkins was an attorney with Kilpatrick Stockton LLP 
in Charlotte, North Carolina, where his practice concentrated in complex commercial 
litigation.  
 
He received his undergraduate degree (BA) from Michigan State University and his JD 
from the University of South Carolina. 
 
Janine Greenwood 
 
As the National Student Clearinghouse's vice president and general counsel, Ms. 
Greenwood is responsible for managing all legal and regulatory matters and providing 
legal, strategic and business counsel to the Clearinghouse's executive team and board of 
directors. Ms. Greenwood is also responsible for government relations and for ensuring 
that the Clearinghouse's business practices and policies meet regulatory requirements and 
interpreting the potential impact of proposed regulatory changes on the Clearinghouse 
and its participants.  
 
Before joining the Clearinghouse, Ms. Greenwood was the vice president and general 
counsel for American Student Assistance. For over twenty years, she served as a legal 
counsel for several major media organizations, including the Hearst Corporation; 
Metromedia, Inc.; and Westinghouse Broadcasting Company where her principal area of 
practice was advising reporters and editors on issues of libel, privacy and media access.  
She also worked as a reporter, television producer and editor. 
 
Ms. Greenwood has held leadership roles in several industry and professional 
associations including National Council of Higher Education Loan Programs, ACC and 
ACC's Washington Metropolitan Area chapter. She is a trustee of the Massachusetts 
School of Professional Psychology. She also speaks frequently on nonprofit governance 
and higher education law at industry events and has taught law, media management and 
regulation at Emerson College, Columbia University and Queens College, NY.  
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She has a bachelor's from the University of Pittsburgh as well as a master's and a law 
degree from Columbia University. 
 
Adam Sand 
 
Adam R. Sand is general counsel for ZL Technologies, Inc. - a maker of world-class file 
and email archiving software that enable large enterprises to instantly access all types of 
electronic data in order to comply with regulations and litigation requests.  Mr. Sand's 
responsibilities include the negotiation and drafting of technology licensing and 
partnership agreements, managing the company's growing IP portfolio and providing 
general legal advice to the business. He also manages the development of ZL's 
eDiscovery software products. 
 
Prior to joining ZL, Mr. Sand was litigation counsel for eBay, handling many of the 
company's largest lawsuits and regulatory issues. He was also responsible for advising 
several of eBay's business units (including PayPal and BillMeLater) on risk avoidance, 
litigation and eDiscovery issues. Prior to joining eBay, Mr. Sand was an associate with 
the law firm Jones Day where he represented clients such as Chevron, Apple and at&t on 
anti-trust issues and business related litigation.   
 
Mr. Sand is a member of several organizations such as The Sedona Conference, ACEDS 
and OLP, is a frequently speaker on eDiscovery issues throughout the country, has 
written multiple articles and conducts continuing legal education seminars and other 
programs for attorneys and litigation support professionals.   
 
After graduating from UC Irvine, Mr. Sand owned and operated a franchise of The 
Princeton Review in Hawaii before returning to the mainland to attend UC Hastings 
School of Law. 
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When “No Comment” is not the Best Comment: 

Crisis Communications 

Stephen R. Calkins 
VP, Deputy General Counsel 
Office Depot, Inc. 

Janine Greenwood 
VP, General Counsel 
National Student Clearinghouse 

Adam R. Sand 
General Counsel 
ZL Technologies, Inc. 

Overview: 

 Planning for a Crisis 

 Litigation Communications 

 Communications During Ongoing Crises 

ACT 1 
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Be Prepared! 

Media relations needs to be a key part of 
strategic and business interruption 

planning 

Have a media crisis plan 

A SWOT  TWOS Analysis Framework 

External Threats 
Corporate Weaknesses 
Opportunities to Build Trust 
Build a Strong Team 

External Threats 

What are the business events that 
threaten your industry? 
  Regulatory Inquiry 
  Catastrophic Event 
  Data Breach 
  Product Failure 
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What are your Corporate Weaknesses 
that make a threat more likely? 

•  Weak Internal Controls 
•  Outspoken Management 
•  Known Compliance Issues 
•  Past Experience 

Opportunities to Build Trust 

•  Who are the key media opinion makers 
in your space? 

•  Do they have accurate basic information 
about your company? 

•  Have you built a relationship? 
•  What biases have they shown to date in 

their coverage? 

Building a Strong team 

•  Media relations experts on tap 
•  Outside counsel identified 
•  Media training for executives 
•  Counsel in the media relations loop 
•  Good basic fact sheets and materials 
•  Determine spokespersons on issues 
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Understanding Reporters 

The increasing speed of the media 
coverage cycle has made the 

profession of journalism more stressful 
and competitive than ever before. 

Tweets and posts do not encourage 
thoughtful analysis. 

Respect Reporters Needs 

•  Deadlines are fixed and unforgiving 
•  Reporters often “win” by being first not 

necessarily by being accurate 
•  Reporters need to digest very complex 

information in very limited time 
•  Human stories make issues real 

Caveat on New Media 

Media relations today must go beyond 
traditional “mainstream” media 

In a disaster, you have to be prepared for 
Tweets, blogs and citizen journalists 

And even satire… 
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ACT 2 

Basic Tenets of Communication 
 During Litigation 

•  Communicate complex issues so that 
they are understandable and 
compelling to audience 

•  Communicate to further your cause 
•  Communicate to match the situation/

questions  
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Formulate a Plan 

•  Can this attract public opinion? 
•  Can public opinion be helpful? 
•  How can public opinion be shaped? 
•  Come up with three message points 

Remember:  All PR is a risk 

Does Public Interest Already Exist? 
•  If media coverage of the case already exists it's always better 

to be proactive and tell your own story rather than letting others 
tell it for you 

•  Focus on the three most important things you want your 
audience to know and then deliver those messages consistently 

•  Answer specific questions reporters may have but use every 
response to bridge back to at least one of your three key 
messages 

Want to Attract Public Interest? 
•  If you are thinking about going on the offensive - it boils down to 

calculated risk.  
–  Are you working on a case that will likely serve as a landmark or inform 

broader policy? 
–  Will the outcome impact a public issue or stir public debate? 

•  Look to mobilize the groups who could potentially be 
impacted so that should the case be decided against 
you there are allies who can then support appeal and 
future efforts and preventing bad legislation 
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How to Help the Reporters 
•  Meet the reporter’s needs 
•  Always look to up the level the conversation. Don't get bogged 

down in the tit for tat of your case – focus on the issues. 
•  There is no such thing as off the record. 
•  3 message points MAX.  Sound bites are the way to go (people 

listen more to TV then watch).  
•  Response should be  

–  Positive Statement 
–  Bridge 
–  Message Point 

Privilege and PR 

•  Assume communications with a PR 
consultant are NOT privileged 

•  Work product of a jury consultant is 
likely privileged 

•  Have the outside law firm hire the 
consultant may be safer 

Case Study:  “Evil Meg” 

I have this video but didn’t include to save space 

[ Available at http://www.youtube.com/watch?v=4s2GvwtWzNA ]   
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eBay’s Responsive Message Points 
•  This testimony is false and malicious 
•  Desperate attempt to direct the Court and the public  

away from the facts of the case 
•  The facts clearly show that craigslist illegally diluted 

eBay’s share in the company     

Sample Q & A re: Evil Meg 
•  Q:  What did Meg say when she heard the testimony? 
•  A:  She said the same thing Garrett Price said – this testimony is false 

and malicious. 

•  Q:  But didn’t eBay misuse craigslist’s confidential information and gain 
an unfair advantage?  

•  A:  craigslist may want you to believe this but the facts presented in 
court show that craigslist diluted eBay’s share in the company in direct 
violation of Delaware law. 

•  Q:  Will eBay appeal if they lose this case? 
•  A:  You should ask craigslist this question since eBay is confident that 

it will prevail.  

ACT 3 
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Famous Historic Quotes – The origins of “No Comment” 

•  Napoleon Bonaparte:   

"I fear the newspapers more than a hundred 
thousand bayonets.“ 

•  Winston Churchill:   

“No comment" is a splendid expression. I am 
using it again and again. 

Famous “No Comments” - Next Question, Thank You, and Denial  

–  Sports Agent Drew Rosenhaus’ “Next Question” 
Source: http://www.youtube.com/watch?v=41rdU-3fiMA&NR=1 

Famous “No Comments” - Next Question, Thank You, and Denial 

–   Drew Rosenhaus’ recovery with humor to the “Next Question” 
Source:  http://www.youtube.com/watch?v=nHoq7xJGWro&feature=related 
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Famous “No Comments” - Next Question, Thank You, and Denial  

–   The polite “Thank you” answer akin to “No Comment” by Tiger Woods 
Source:  http://www.youtube.com/watch?v=2mrLzzNSbfg&NR=1&feature=fvwp 

Famous “No Comments” - Next Question, Thank You, and Denial  

–  The Denial by President Bill Clinton 
Source:  http://www.youtube.com/watch?v=KiIP_KDQmXs  

The Legal Right of the Media and the Subject of its story 

•  As you can see, there is a tension between the media and its subjects.  The media has its 
rights.   
–  1st Amendment – Freedom of the Press 

•  Freedom of the Press is a constitutional right that provides individuals, including 
media, the freedom of communication and expression.  Media outlets include 
television, radio, internet, blogs, twitter, e-mail, newspapers and magazines. 

–  Defamation or “Defamation of Character” 
•  The subject of the media story also has its rights, particularly if the media oversteps. 
•  Defamation or “Defamation of Character” is the act, through either spoken or written 

words, of harming the reputation of another by making a false statement to a third 
person.  
(Black’s Law Dictionary)   
–  If the media says or writes something about your company that harms its 

reputation, or that prevents existing or future customers from doing business 
with or associating with your company, defamation may have occurred.  
»  Slander - is spoken or oral defamation. 
»  Libel  - is written defamation.  
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How companies have historically handled crisis 
1.   Tylenol Crisis   

–  The Tylenol Crisis in 1982 resulted in 7 deaths due to Extra-Strength Tylenol capsules laced with 
Cyanide 

•  Initial media exposure was so devastating Tylenol’s market share dropped over 12%. 
•  It became such a crisis that the New York Times declared that Johnson & Johnson could never 

“sell another product under that name. There may be an advertising person who thinks he can 
solve this, and if they find him, I want to hire him, because then I want him to turn our water 
cooler into a wine cooler. 
Source:  http://www.crp.uqam.ca/pages/docs/rapports/Revue_litterature_Merck.pdf  

•  Tylenol’s Response & Comeback to the Crisis* 
1.  Customer safety first, recalled all bottles, no advertising and took responsibility.   
2.  Worked with authorities to capture individual and issue reward. 
3.  Offered to exchange all Tylenol capsules purchased. 
4.  Marketed reissue of new product (tamper resistant) and provided coupons. 
5.  Prepared talking points for sales force (2200 members) to medical community. 
6.  Received positive media coverage due to taken action and social responsibility.  
7.  Media played a big role, as disapproving coverage would have likely destroyed Tylenol's 

reputation. 

*Source:  How an effective PR Campaign saved Johnson & Johnson by Tamara Kaplan, The Penn. State Univ. 
http://www.aerobiologicalengineering.com/wxk116/TylenolMurders/crisis.html 

Working with the Media 
•  Office Depot’s public relations department works with the media routinely and 

extensively. 
•  The PR Department works with the media proactively and reactively, including: 

–  Press releases – announcements that Office Depot proactively provides to 
media outlets to announce new initiatives, products, earnings, etc. 

–  Media statements – responsive statements to address a specific media 
need or inquiry. 

–  Media alerts – to announce an event to which we are inviting members of 
the media. 

–  “B-Roll” – broadcast video packages that we provide to television or visual 
media outlets for use during a broadcast. 

–  Arranging interviews – with executives on topics such as earnings, product 
initiatives, etc. 

–  Speeches, presentations, and video scripts – for executive leadership to 
use during conferences, news appearances, and interactions with investors, 
media, etc. 

–  Developing relationships – host select media outlets at headquarters during 
launches/promotions.   

Example of Press Release and Media Statement 

•  Press Release •  Media Statement
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Office Depot’s plan for crisis communication 

•  Until February 2008, Office Depot - 100% of the time - responded that “We 
do not comment on pending litigation.” 

•  For the past 2½ years we have been under a media assault due to a 
confluence of factors 
–  Former disgruntled employee/self-proclaimed “whistleblower” 
–  Public sector government contract audits  

•  Between February 2008 through July 2010 there have been 1,370 media 
placements regarding Office Depot’s government contracts business. 

•  Since February 2008 Office Depot has responded to several hundred media 
inquires. 

•  Office Depot’s issues are different than Tylenol, Exxon and BP, as those 
companies were dealing with a single incident. 

•  Office Depot has become adept at managing the media 
–  Our Public Relations staff works not just with our business units, but also 

works very closely with the legal department. 
–  The legal department drives the media and customer responses. 

Traditional Media - newspaper and television headlines 

•  “Office Depot billing disputed” 
By Janet Zink, St. Pete Times Staff Writer  

•  “Hillsborough commissioners fire embattled 
auditor”  
By Bill Varian, St. Pete Times Staff Writer  

•  “Office Depot's battle with former employee 
gets national attention” 
By MATT CLARK, Naples Daily News 

•  “City Says Office Depot Overcharged on 
Supply Contract”  
By J. Douglas Allen-Taylor, The Berkeley Daily 
Planet  

•  “CBS Atlanta Investigates: School Waste - 
CBS Atlanta Uncovers Millions In Wasteful 
Spending” 
By Wendy Saltzman, CBS Atlanta 

Disgruntled former employee email blasts to customers & media daily 

•  Former employee email accuses Office 
Depot of racism towards government 
customer 

•  Former employee email threatens to file 
criminal complaint and probe against Office 
Depot government customers that do not 
agree with him. 
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Keeping the Media honest 

•  Letters to the editor – when the 
media gets the story wrong 

 “I am writing to bring to your attention 
 some examples of the false and 
 misleading statements contained in the 
 above-referenced News Reports 
 prepared by Wendy Saltzman, a 
 reporter at your station.”  

Controlling the message 

•  YouTube Videos – 
Adding that personal 
touch! 

Educating and protecting your customer base 

•  Customer E-mail Blasts 

 “Dear Valued Customer: 

For more than 23 years, Office Depot has 
proven its commitment to the highest level 
of service, value, and integrity for its 
customers, which include thousands of 
public agencies. As part of this 
commitment, we are pleased to announce 
the new direction we are taking to further 
service and improve the value we offer our 
public sector customers.” 
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Educating the front line and communicating through them 

•  Talking Points for our 
sales people 

Educating the Street 

•  Preparing FAQs for our Investor 
Relations website 

Influencing key stakeholders 

Multi-tiered approach: 

•  Government Relations 
–  We have engaged lobbyists in various states to assist in resolving 

current and anticipated governmental inquiries and investigations, 
and to address stories by the media. 

–  This includes preparing written statements for lobbyists to present 
to government officials. 

•  Executive Committee 
–  Ensuring our company’s leadership is always prepared to handle 

the media and control the message 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 17 of 68



When “No Comment” is not the Best Comment:  Crisis Communications 
(Outline of Presentation by Steve Calkins  

and Supplemental Information) 
 

I. Famous Historic Quotes – The origins of “No Comment” 
A. Napoleon Bonaparte famous words “I fear the newspapers more than a hundred thousand 

bayonets." 
B. Winston Churchill’s famous words:  “No comment" is a splendid expression. I am using it 

again and again. 
 

II. Famous “No Comments” - Next Question, Thank You, and Denial  
A. Sports Agent Drew Rosenhaus’ “Next Question” 

http://www.youtube.com/watch?v=41rdU-3fiMA&NR=1  
B. Drew Rosenhaus’ recovery with humor to the “Next Question” 

http://www.youtube.com/watch?v=nHoq7xJGWro&feature=related 
C. The polite “Thank you” answer akin to “No Comment” by Tiger Woods 

http://www.youtube.com/watch?v=2mrLzzNSbfg&NR=1&feature=fvwp  
The Denial by President Bill Clinton 
http://www.youtube.com/watch?v=KiIP_KDQmXs  

 
III. The Legal Right of the Media and the Subject of its story 

A. 1st Amendment – Freedom of the Press 
•    Freedom of the Press is a constitutional right that provides individuals, including 

media, the freedom of communication and expression.  Media outlets include 
television, radio, internet, blogs, twitter, e-mail, newspapers and magazines. 
 

B. Defamation or “Defamation of Character” 
•    The subject of the media story also has its rights, particularly if the media 

oversteps. 
•    Defamation or “Defamation of Character” is the act, through either spoken or 

written words, of harming the reputation of another by making a false statement to 
a third person.   (Black’s Law Dictionary)   

 If the media says or writes something about your company that harms its 
reputation, or that prevents existing or future customers from doing 
business with or associating with your company, defamation may have 
occurred.  

1. Slander - is spoken or oral defamation. 
2. Libel - is written defamation.  

 
 To create liability for defamation there must be: 

1. a false and defamatory statement concerning another; 
2. an unprivileged publication to a third party; 
3. fault amounting at least to negligence on the part of the publisher; and 
4. either actionability of the statement irrespective of special harm or the 

existence of special harm caused by the publication. 
 
RESTATEMENT (SECOND) OF TORTS § 558 (2010) 
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IV. How Johnson & Johnson successfully handled the Tylenol crisis  
A. The Tylenol Crisis in 1982 resulted in 7 deaths due to Extra-Strength Tylenol capsules 

laced with Cyanide 
B. Initial media exposure was so devastating Tylenol’s market share dropped over 12%.* 
C. It became such a crisis that the New York Times declared that Johnson & Johnson could 

never “sell another product under that name. There may be an advertising person who 
thinks he can solve this, and if they find him, I want to hire him, because then I want him 
to turn our water cooler into a wine cooler.”* 
*Source: http://www.crp.uqam.ca/pages/docs/rapports/Revue_litterature_Merck.pdf 
 

D. Tylenol’s Response & Comeback to the Crisis** 
• Customer safety first, recalled all bottles, no advertising and took responsibility.   
• Worked with authorities to capture individual and issue reward. 
• Offered to exchange all Tylenol capsules purchased. 
• Marketed reissue of new product (tamper resistant) and provided coupons. 
• Prepared talking points for sales force (2200 members) to medical community. 
• Received positive media coverage due to taken action and social responsibility. 

Media played a big role, as disapproving coverage would have likely destroyed 
Tylenol's reputation. 

 
**Source:  How an effective PR Campaign saved Johnson & Johnson, by Tamara 
Kaplan, The Penn. State Univ. 
http://www.aerobiologicalengineering.com/wxk116/TylenolMurders/crisis.html 
 

V. Working with the Media 
A. Press releases – announcements that Office Depot proactively provides to media outlets 

to announce new initiatives, products, earnings, etc. 
B. Media statements – responsive statements to address a specific media need or inquiry. 
C. Media alerts – to announce an event to which we are inviting members of the media. 
D. “B-Roll” – broadcast video packages that we provide to television or visual media outlets 

for use during a broadcast. 
E. Arranging interviews – with executives on topics such as earnings, product initiatives, etc. 
F. Speeches, presentations, and video scripts – for executive leadership to use during 

conferences, news appearances, and interactions with investors, media, etc. 
G. Developing relationships – host select media outlets at headquarters during 

launches/promotions.   
 

VI. The Good, the Bad and Ugly – What Office Depot has dealt with recently 
A. In addition to routine matters, Office Depot also prepares internal and external 

communications when there are “crisis” situations. 
B. For the past 2½ years, Office Depot has dealt with an unusual and constant barrage of 

media attacks in the following formats: 
• Traditional media  - newspaper, television, magazine, and business journal 

stories 
• Blogs –  personally attacking the Company’s leadership  
• Disgruntled former employee sending daily email blasts to customers and media 

 
VII. Office Depot’s plan for crisis communication 

A. Until February 2008, Office Depot - 100% of the time - responded that “We do not 
comment on pending litigation.” 
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• For the past 2½ years we have been under a media assault due to a confluence 
of factors 

1. Former disgruntled employee/self-proclaimed “whistleblower” 
2. Public sector government contract audits  

• Between February 2008 through July 2010 there have been 1,370 media 
placements regarding Office Depot’s government contracts business. 

• Since February 2008 Office Depot has responded to several hundred media 
inquires. 

• Office Depot’s issues are different than Tylenol, Exxon and BP, as those 
companies were dealing with a single incident. 

• Office Depot has become adept at managing the media 
1. Our Public Relations staff not only works with our business units, but also 

very closely with the legal department. 
2. The legal department drives the media and customer responses. 

 
B. Examples of Media crisis communications 

• Keeping the Media honest - Letters to the editor – when the media gets the story 
wrong 

• Controlling the message - YouTube Videos – Adding that personal touch! 
• Educating and protecting your customer base - Customer E-mail Blasts 
• Educating the front line and communicating through them - Talking Points for our 

sales people 
• Educating the Street - Preparing FAQs for our Investor Relations website 
• Influencing key stakeholders 

 Multi-tiered approach: 
1. Government Relations 

 We have engaged lobbyists in various states to assist in 
resolving current and anticipated governmental inquiries 
and investigations, and to address stories by the media. 

 This includes preparing written statements for lobbyists to 
present to government officials. 

2. Executive Committee 
 Ensuring our company’s leadership is always prepared to 

handle the media and control the message 
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Additional Materials 
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Extras from ACC 
 
We are providing you with an index of all our InfoPAKs, Leading Practices Profiles, 
QuickCounsels and Top Tens, by substantive areas. We have also indexed for you those 
resources that are applicable to Canada and Europe.  
 
Click on the link to index above or visit http://www.acc.com/annualmeetingextras. 
  
The resources listed are just the tip of the iceberg!  We have many more, including 
ACC Docket articles, sample forms and policies, and webcasts at 
http://www.acc.com/LegalResources. 
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