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EEOC/SHAC CHARGES




TOPICS

B What does the EEOC want from you?
B Responding to a discrimination charge.

® How do I obtain information from the
EEOC?

B Resolution of charges.
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What Does the EEOC Want
From You?

B Individual Charges of Discrimination

¢ What bases are covered?
¢ Title VII (race, color, religion, sex, national
origin).
¢ o ge Discrimination in Employment o ct.
¢ Equal Pay o ct.
* o mericans with Disabilities o ct.
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What Does the EEOC Want
From You? (cont’d)

B Commissioner’s Charges

® May file or charge on behalf of another

person in order to protect the aggrieved
person’s identity.

B Directed Investigations
e Equal Pay o ct

® o ge Discrimination in Employment o ct
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What Does the EEOC Want
From You? (cont’d)

M o charge has been filed, now what?
® Investigations by SHe C/EEOC:

¢ Priority charge handling process.

¢ Notification of charge.
+ Letter of Representation.
+ Retain relevant records/issue records hold.
+ o void retaliation.
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What Does the EEOC Want
From You? (cont’d)

¢ Request for information.
* Position statement.
* Witnhess interviews.
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What Does the EEOC Want
From You? (cont’d)

® The EEOC has the authority to:

Investigate charges.
Subpoena evidence.

Expand its investigation.

Conduct on-site visits.
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Responding to Discrimination
Charges

B oour internal investigation

Attorney-client privilege.

Get your story straight.

Identify and preserve documents.

o 4 s
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Responding to Discrimination
Charges

B The Position Statement — @ our Time to
Shine.

»Make your first shot your best shot.

» Respond fully to the charge allegations |

v'Company history.
IN

v'Facts. -

v'Company policies.

v'Caselaw.
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Responding to Discrimination
Charges (cont’d)

B Respond Fully to the Charge (cont’d)

¢ Witness affidavits/documentary
evidence.

B Know when to advance your
arguments:

e No time like the present.
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Responding to Discrimination
Charges (cont’d)

B Responding to the request for information.

® Documents.
¢ Scope.

® Witness Interviews.
¢ Preparing Witnesses
¢+ Non-management.
¢ Management.
¢« Former employees.
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Responding to Discrimination
Charges

B The on-site investigation
¢ Infrequent.
® Negotiate.

¢ Timing.
¢ Duration.
¢ Witness sequencing.

® Prep, prep, prep.
® Take care with conduct during the on-site.
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How Do I Obtain Information
From the EEOC?

B Relationship with investigator.

® Positive.
® o void appearance of retaliation.

® o llow them to do their job, while still
protecting your business.

® Do not ignore due dates or telephone
calls.
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How Do I Obtain Information
from the EEOC? (cont’d)

B Scorched-earth strategies.

B Post-suit filing.

® Freedom of Information o ct.
\\ |
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Resolution of Charges 0}

B Best case — “no cause” finding. ¢ -‘
e Notice of right to sue.

B Mediate to resolution. L

B Pre-determination settlement.

B “Cause” finding.
e Conciliation process.

e What if conciliation fails?
¢ Notice of Right to Sue.
¢ EEOC may file its own lawsuit.
¢ Individual.
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Responding to Discrimination
Charges (cont’d)

® 90-day statutory period after a right-to-
sue letter issues.
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II. UNEMPLOYMENT CLAIMS

Before the Department of Employment and
Workforce (“DEW?™)




Purpose of the Unemployment
Compensation System in South
Carolina

Provides compulsory unemployment
reserves to be used for the benefit of

persons who are unemployed “through
no fault of their own”
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Procedural Steps for Granting
Unemployment Benefits
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Claimant’s Request for
Determination

Filing Information Form

The Claimant must provide information related to the
termination of employment, including the Claimant’s belief
regarding why he/she was terminated.

The Employer then provides information on the form
regarding the Claimant’s employment and makes a statement
explaining the reasons for the Claimant’s termination of
employment.
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Interview With Claimant By
DEW

o t this interview, the Claimant is provided with the
Employer’s statement and given a chance to rebut
the information.
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Initial Determination

o written determination is issued providing claims
information and an explanation for either granting
or denying the Claimant’s request for benefits. The
Claims o djudicator makes one or more of the
findings as to the Claimant’s eligibility.
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Potential Findings:

1. The Claimant is eligible for
unemployment benefits without
disqualification.
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2. The Claimant is found to have voluntarily
quit employment without good cause.

(a) Reasons which usually do not constitute good
cause are:

 personal 1llness (unless the illness 1s directly
related to or caused by the employment);

* loss or lack of transportation;

* relocation.

NEXSEN|PRUET




(b) Reasons which may constitute “good cause”

are:

* a significant reduction in wages or salary;

« significant changes in working hours;

* a substantial change in other terms of
employment;

* violation of an agreed-to condition of
employment;

 sexual or racial harassment;

» illness or disability related to work;

* new: individuals who voluntarily quit work for
a compelling family reason will not
automatically be disqualified if they continue to
meet the “able and available” work search
requirements.
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3. The Claimant 1s found to have been
discharged “for cause;”

chronic absenteeism;

chronic tardiness;

insubordination

unjustified refusal to follow reasonable
instructions or normal procedures;
violations of reasonable published rules or
regulations

and . ..
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“For Cause” Disqualification (cont’d)

“Discharge for gross misconduct”

Consuming alcohol or being under the influence of
alcohol in violation of company policy;

o ssault or battery of an employee or customer;

Insubordination, meaning a willful failure to comply
with lawful, reasonable orders of management
directly related to employment and as set forth in a
job description; and

Willful neglect of duty directly related to the job as
set forth in a job description.
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Burden of Proot:

Where the Employer contends that the
Claimant was discharged for cause, the
Employer has the burden to establish

that the Claimant was discharged for
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Appeal of Initial

Determination

The Claimant or Employer who disagrees with
the Initial Determination has a right to appeal.

® hearing is scheduled before an ® dministrative
Hearing Officer (“Hearing Officer”) of the DEW.

The Hearing Officer conducts a “hearing” and
renders a decision based on the testimony and
the written record presented.
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The Initial Appeal Before the
Administrative Hearing Officer

B The Hearing Officer hears all evidence
related to the claim.

B The hearing before the Hearing Officer may
not always comply with judicial procedures
or rules of evidence.

B o ]l parties have the right to be represented
by legal counsel or other representatives.
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The Issues Before the Hearing
Officer

Generally, the Employer will be asked
to explain why the Claimant was
terminated.

g
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Documentary Evidence

B Bring original;

B Bring copies;

B Bring any witness who drafted or
signed originals;

B Bring handbooks/rules.
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B Witnhesses

B Bring witnesses who:
e Saw;

Heard;

o cted;

Wrote;

No Hearsay!!
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Hearing Officer’s Questions

m Be polite (yes sir/no ma’am)
m Be straightforward
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Questioning the Claimant

m Write out questions beforehand,;
B oou can ask leading questions;

B Determine which documents to show
Claimant (if any).
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Questioning Your Own Witnesses

B Write out questions before hearing;

B Determine which documents the
witness will testify about.

M Practice testimony before hearing.
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Decision of the Hearing Officer

B The written decision issued by the
Hearing Officer will include a
statement of facts and a separate
statement of conclusions of law.
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SOUTH CAROLIMA
EMPLOYMENT SECURITY COMMISSION

DECISION OF APPEAL TRIBUNAL
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{Elected Mot i Participass)
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Appeal to the Appellate Panel

B The Hearing Officer’s decision is
appealable to the @ ppellate Panel (f/k/a
“The Full Commission”).

B Must file appeal within ten (10)
calendar days of the decision

B Hearing transcript of appeal trzbufale
below will be issued. ‘

W
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Hearing Before Appellate Panel

B 3 Panel Members generally participate
(2 required for forum)

B No new evidence can be presented!

M Each party generally provided 8
minutes to state position

B Panel Members may question parties

B Know your record!
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Appeal to the Adminstrative Law
Court

B o ppellate Panel’s decision is now appealable
to the @ dministrative Law Court.

* Must file appeal within thirty (30 days) of
Appellate Panel’s decision.

NEXSEN|PRUET



NEXSEN/PRUET

The Carolinas Law Firm




