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Agenda

Federal Immigrati:n Law

• Enf:rcement pri:rities under Obama Administrati:n

• Immigrati:n Ref:rm & C:ntr:l Act :f 1986 (“IRCA”)

– “Kn:wledge” issues

– ICE audits and investigative techniques

– Penalties 

– I-9 c:mpliance tips “fr:m the inside”

SC Immigrati:n Law

• SC Illegal Immigrati:n Ref:rm Act

– Basics :f c:mpliance – wh#, what, when, where, why, h#w
– E-Verify as :pti:n

– Enf:rcement pri:rities and penalties

– LLR audit expectati:ns



ICE W4rksite Enf4rcement Pri4rity
(April 30, 2009)

• F:cus:  Criminal pr,secuti,n ,f empl,yers f,r immigrati,n 
vi,lati,ns
– “Empl,yer” = CEO, manager, supervis,r, ,thers in business hiring 

netw,rk

• ICE targeted audits ,n the rise
– July 2009- 650 U.S. businesses; N,vember 2009 – 1,000 business 

selected.

• As ,f June 2010, ICE c,llected $134 milli(n in fines t, be used 
f,r further w,rksite enf,rcement initiatives



The Current Landscape

• Agripr:cess:r/I:wa slaughterh:use – CEO 
sentenced t, 27 years in pris,n (June 2010)
– HR manager, HR asst., supervis,rs given jail time and 

pr,bati,n f,r immigrati,n-related charges

• C:lumbia Farms/SC chicken pr:cessing – Paid $1.5 

milli(n; must change hiring practices t, av,id criminal 
pr,secuti,n; ,ng,ing federal m,nit,ring (2009)



The Current Landscape….

• Pilgrim’s Pride – Paid $4.5 milli(n t, av,id criminal 
pr,secuti,n f,r immigrati,n-related charges

• IFCO Systems/nati:nal pallet manufacturer - $20.7 

milli(n in civil f,rfeiture and penalties (Ong,ing)
– 11 managers f,und guilty ,f criminal vi,lati,ns and await 

sentencing
– 5 empl,yees (HR Manager and Seni,r VP) indicted ,n May 

24, 2010



Federal Immigrati4n Law

• Unlawful f,r empl,yers t, kn,wingly hire 
,r c,ntinue t, empl,y unauth,rized 
w,rkers (8 U.S.C. Secti(n 

1324a(a)(1)(A)

• N,n-c,mpliance punishable by civil and 
criminal penalties

• ICE must establish “kn,wledge” by 
prep,nderance ,f evidence



IRCA: “Kn4wledge”

• Actual kn:wledge – empl,yer knew alien n,t 
auth,rized t, w,rk but empl,yed 

• C:nstructive kn:wledge – empl,yer sh,uld have 
kn,wn that n,t auth,rized t, w,rk; can be inferred 
thr,ugh n,tice ,f certain facts and circumstances 
which w,uld lead a pers,n, thr,ugh exercise ,f 
reas,nable care, t, kn,w ab,ut a certain c,nditi,n

• Reas,nable steps taken by empl,yer
• T,tality ,f the circumstances appr,ach



“C4nstructive Kn4wledge” X C4urt 
Interpretati4ns

• Fails t, c,mplete ,r impr,perly c,mpletes I-9 f,rms 
• Has inf,rmati,n that w,uld indicate pers,n is n,t auth,rized t, w,rk
• Acts with reckless and want(n disregard f,r legal c,nsequences ,f 

empl,ying unauth,rized aliens 
• Fails t, investigate suspici,us circumstances 

– Hiring empl,yee wh, previ,usly used different name
• Fails t, address written n,tice fr,m DHS ,r SSA 

– Pri,r SS mismatch letters
– Failing t, f,ll,w up ,n finding fr,m payr,ll ,r benefits c,mpany ab,ut legal status ,f 

empl,yee 
• Fails t, adhere t, E-Verify result



ICE Investigative Techniques

• Use pre- ,r p,st-audit
• C,nfidential s,urces and c,,perating witnesses

– May be empl,yees (current and f,rmer) 
• Beware ,f disgruntled empl,yees

– May ,ffer w,rk permits ,r ,ther leniencies f,r c,,perati,n
• Underc,ver agents
• C,nsensual and n,n-c,nsensual intercepts
• I-9 audits



ICE Audit X Anticipating the Pr4cess

• ICE agent serves empl,yer with N,tice ,f Inspecti,n and Subp,ena
– Pr,vided 3 business days t, resp,nd 

• ICE agent sends I-9 f,rms t, ICE audit,r f,r review 
– Use f,rensics and c,nduct detailed review ,f I-9 f,rms

• ICE sends results t, ICE att,rney f,r final pr,cessing
• Opti,ns:

– Warning Letter
– N,tice ,f Suspect D,cuments
– N,tice ,f Technical/Pr,cedural Vi,lati,ns
– N,tice ,f Intent t, Fine (NOIF)

• ICE c,ntacts U.S. Att,rney’s Office if criminal pr,secuti,n will ensue 



Liability Issues

• Civil penalties are imp,sed f,r kn(wingly/intenti(nally

hiring an unauth,rized alien; higher penalties f,r 
engaging in pattern/practice vi,lati,ns

• Principals/,wners and managers/agents ,f the 
empl,yer can be held criminally liable f,r engaging in 
fraud, harb,ring, misrepresentati,n, misuse ,f 
d,cuments and/,r identity theft as well as related 
criminal charges



Criminal F4cus

• Maj,r emphasis ,n criminal activity:
– Unlawful empl,yment (misdemean,r)
– Identity theft/“aiding and abetting” ID theft
– Fraud and misuse ,f immigrati,n d,cuments
– M,ney laundering
– Harb,ring illegal aliens

• ICE has m,ved past the misdemean,r stage
– In past ICE stressed misdemean,r ,ffense f,r hiring unauth,rized 

aliens
– ICE charging fel,ny harb,ring with much greater frequency



Civil Penalties

• I-9 paperw,rk vi,lati,ns
– N,t less than $110 ,r m,re than $1,100 per empl,yee
– G,,d faith excepti,n f,r paperw,rk vi,lati,ns

• Available f,r technical ,r pr,cedural failures
• Unless empl,yer fails t, c,rrect in 10-day peri,d
• Unless there is a pattern ,r practice ,f vi,lati,ns
• Understand “technical/pr,cedural” vs. “substantive” vi,lati,ns

• I-9 substantive vi,lati,ns 
– Civil penalties f,r ,ffenses ,ccurring ,n/after 3/27/08

• 1st ,ffense: $375-$3,200 f,r each unauth,rized w,rker
• 2nd ,ffense: $3,200-$6,500 f,r each unauth,rized w,rker
• Thereafter: $4,300-$16,000 f,r each unauth,rized w,rker

• Criminal penalties f,r “pattern ,r practice” vi,lati,ns
• $3,000 per unauth,rized alien and/,r 6 m,nths impris,nment



I-9 C4mpliance Tips
Debbie Deutschmann



Understanding the I-9 Pr4cess

• Anat:my :f f:rm

– Secti:n 1 c:mpleted by empl:yee at time :f hireXn: later 

than date empl:yee starts

– Secti:n 2 c:mpleted by empl:yer within 3 “business days”

:f empl:yee’s first day :f w:rk based :n review :f :riginal 

d:cuments

– Secti:n 3 c:mpleted by empl:yer f:r: 

• Expiring status :r d:cuments bef:re expirati:n date

• Reverifying empl:yee rehired within 3 years :f initial date :f hire



New I-9 F4rm

• Latest versi:n “Rev. 

8/07/09”

– Use f:r all current hires

• Current versi:n :f M-274 

Handb::k f:r Empl:yers 

“Rev. 7/31/09”



Retenti4n

• Requirements

– Full durati:n :f empl:yment

– Later :f 3 years after date :f hire :r 1 year after terminati:n

• Tips

– Keep separate fr:m pers:nnel files

– Purge at appr:priate time

– Tickler system t: keep up with expirati:n dates



Internal Audits

• G::d faith eff:rts like self audits 

and r:utine managerial training 

are very helpful

– Pr:active vs. reactive

– G::d faith defense in audit

• Have supervis:rs rand:mly 

check selected I-9 f:rms and 

make c:rrecti:ns, if necessary

– Quality n,t quantity



Internal Audits

• Review all ,r sampling ,f I-9 f,rms ,n peri,dic basis
• Rec,mmend c,rrecti,ns when needed

– C,rrecti,ns can be made ,n I-9 f,rm as l,ng as clearly marked
– Empl,yer can c,mplete new I-9 f,rm and retain existing f,rm

• D, n,t permit backdating
• Prepare explanat,ry mem, where helpful



N4n-discriminati4n Requirement

• Empl,yers CANNOT:
– Request m,re ,r different d,cuments
– Specify which d,cuments they will accept
– Refuse t, h,n,r d,cuments that reas,nably appear genuine 

,n their face
– Refuse t, accept a d,cument ,r hire an individual because 

a d,cument has a future expirati,n date
• Empl,yers MUST treat all empl,yees the same when 

c,mpleting I-9 f,rms



S4uth Car4lina Illegal Immigrati4n 
Ref4rm Act



S4uth Car4lina Illegal Immigrati4n 
Ref4rm Act

• Effective June 4, 2008
• C(mprehensive law c,vering many different t,pics

– Taxes, benefits, immigrati,n services and empl,yment 
verificati,n pr,visi,ns

• Empl,yment verificati,n requirements phased in
beginning January 1, 2009



Empl4yment Verificati4n

Wh: Must C,mply?



Empl4yment Verificati4n Rules

• Applies t, ALL empl,yers in SC

• 3 categ:ries :f empl:yers:

– Public empl,yers (Title 8, Chapter 14 ,f SC C,de ,f 
Laws)

– C,ntract,rs, subc,ntract,rs, and sub-subc,ntract,rs 
d,ing business with public empl,yer  (Secti,n 8-14-
20)

– Private empl,yers (Secti,ns 41-8-20 and 41-8-30)



Key Definiti4ns

• Public Empl:yer – “Every department, agency, ,r 
instrumentality, ,r p,litical subdivisi,n ,f the State”
– Examples:  State ,f SC, Charlest,n C,unty Sch,,l District

• C:ntract:r - Any pers,n d,ing business with a public empl,yer
inv,lving a services c,ntract f,r the physical perf,rmance ,f 
manual lab,r with annual value exceeding $25,000 ($15,000 if 
public empl,yer is a p,litical subdivisi,n ,f the State)

– Examples:  C,nstructi,n, manufacturing



Empl4yment Verificati4n Rules

When T, C,mply?



Empl4yment Verificati4n -
C4mpliance Cl4ck

• January 1, 2009

– All public empl,yers
– C,ntract,rs w,rking with public empl,yer w/ 500 + e’ees

• July 1, 2009

– C,ntract,rs w,rking with public empl,yer w/ between 100 
and 499 e’ees

– Private empl,yers with m,re than 100 empl,yees
• July 1, 2010

– All ,ther empl,yers



Empl4yment Verificati4n

H:w t, C,mply



Empl4yment Verificati4n - Public Empl5yer

• MUST register and participate in E-Verify pr,gram 

• May n,t enter int, “services c,ntract” unless c,ntract,r 
agrees t, c,mply with Act 

• Must ,btain written statement (c,ntract language) fr,m 
c,ntract,r certifying c,mpliance with Act’s requirements



Empl4yment Verificati4n - C5ntract5rs and 
Private Empl5yers

• Applies ,nly t, NEW EMPLOYEES HIRED AFTER

effective c,mpliance date (July 1, 2009 ,r July 1, 2010)
• 2 (pti(ns:

– Use E-Verify, OR

– C,nfirm that individual p,ssesses (,r qualifies f,r) driver’s 
license ,r identificati,n card fr,m acceptable state (SC, NC, 
GA, FL am,ng ,thers are OK)

• See www.llr.state.sc.us f,r list ,f acceptable states

www.llr.state.sc.us


E-Verify C4nsiderati4ns

• F,r m,re inf,rmati,n, see www.dhs.g(v/E-Verify

• Web-based, free and v,luntary 
– Checks DHS, DOS and SSA databases
– General rule:  New hires ,nly; Excepti,n:  Federal 

C,ntract,rs
– June 13, 2010 – E-Verify redesign

www.dhs.gov/E-Verify


E-Verify Access Meth4ds

• Empl:yer

– All,ws c,mpany t, electr,nically verify empl,yment 
eligibility ,f newly hired empl,yees

– Empl,yer can register s,me l,cati,ns but n,t ,thers
• C:rp:rate Administrat:r

– Use when multiple ,ffices ,r l,cati,ns and want t, 
centralize administrati,n

– CANNOT perf,rm E-Verify queries unless registered as 
“Empl,yer”

• Designated Agent



E-Verify Enr4llment Issues

• Empl,yer executes Mem,randum ,f 
Understanding (MOU) with DHS and SSA
– Wh, will review and sign?

• User name, passw,rd and E-Verify web address 
emailed within 24 t, 48 h,urs

• Read user manual and c,mplete web-based 
tut,rial/,nline training



E-Verify P4sters

• D,wnl,ad, print and p,st E-Verify participati,n p,ster 
and Office ,f Special C,unsel anti-discriminati,n p,ster
– C,nspicu,us l,cati,ns where applicants will see (j,b b,ard, 

recepti,n wind,w, website)
– Electr,nic and hard c,py



E-Verify Benefits

• Verificati,n usually “within sec,nds”
• Presumpti,n that empl,yer has n,t kn,wingly hired 

unauth,rized w,rkers if ,nly retains empl,yees wh, 
DHS “c,nfirms”

• Safe harb,r under SC Illegal Immigrati,n Ref,rm Act
• Audit,rs seem t, like E-Verify



E-Verify Drawbacks

• Training and re-training pers,nnel
• Integrity ,f database as result ,f identity theft/fraud
• Br,ad audit auth,rity per MOU
• P,tential links between E-Verify/TNC and ICE audits



S4uth Car4lina Department 4f Lab4r, 
Licensing & Regulati4n

SC Enf:rcement Issues



Enf4rcement Auth4rity

• LLR’s Office :f Immigrant W:rker C:mpliance 

investigates empl:yers f:r alleged vi:lati:ns

– Receipt :f written and signed c:mplaint :r

– Investigati:n initiated by agency f:r g::d cause

• Agency has als: devel:ped statewide rand:m 

auditing pr:gram t: inspect private empl:yers



Enf4rcement Issues

• SCLLR has hired 10 additi,nal audit,rs t, c,nduct small 
business audits

• 110,000 small businesses in SC
– C,mpleted appr,ximately 2,200 large empl,yer audits in 

2009
• Increase in c,mplaint pr,cess and n,nc,mpliance 

activity



Enf4rcement Auth4rity

• All private empl:yers in SC imputed 

empl:yment license

– Permits empl:yer t: hire empl:yees

– May n:t empl:y in SC unless license is in effect

– Remains in effect as l:ng as c:mpliant with SCIIRA

• Presumed t: be in c:mpliance if g::d faith use 

:f E-Verify



Penalties

• 41-8-20 - Failure t: pr:perly verify

– M:netary penalties range fr:m $100 t: $1,000 per 

vi:lati:n

– F:r “first :ccurrence,” empl:yer has 72 h:urs fr:m 

n:tificati:n :f vi:lati:n t: remedy and incur n: penalty

– F:r “subsequent :ccurrence,” empl:yer can remedy 

vi:lati:n if n: :ther vi:lati:n within previ:us 5 years



Penalties

• 41-8-30 – Kn:wingly/intenti:nally vi:late law

– Suspensi:n :r rev:cati:n :f “imputed license” t: 

empl:y w:rkers

– 1
st

:ccurrence: 10-30 day license suspensi:n

– 2
nd

:ccurrence: 30-60 day license suspensi:n

– 3
rd

and subsequent :ccurrences: license rev:ked and 

may petiti:n f:r pr:visi:nal license and/:r 

reinstatement



Penalties

• Reinstatement

• Dem:nstrate terminated unauth:rized alien

• Pay reinstatement fee equal t: c:st :f 

investigati:n/enf:rcement acti:n up t: $1,000

– If empl:yer engages in business :r hires new empl:yee 

while suspended:

• License shall be rev:ked

• N:t reinstated f:r 5 years



LLR Audit Experience

• Advance n:tice 

– Receive letter and “Affirmati:n :f Legal W:rker Status”

f:rm

• Audit Pr:cess

– D:cuments requested

– Audit:r interacti:ns

• Right t: interview empl:yees

• F:ll:w up steps by LLR



Immigrati4n Checklist

• Enc,urage ‘c,mpliance culture’ at y,ur c,mpany c,ncerning 
federal and state immigrati,n issues

• Supp,rt peri,dic immigrati,n c,mpliance training f,r key 
pers,nnel 

• C,nduct annual audit/self assessment ,f federal and state 
immigrati,n c,mpliance issues

• Evaluate E-Verify as ,pti,n



Immigrati4n Checklist

• Ensure g,,d binder system
– Keep separate I-9 and SC c,mpliance binders
– N, I-9 f,rms in state binder; ,nly E-Verify receipt ,r DL/ID 

inf,rmati,n

• Designate appr,priate audit liais,n and review pr,cess 
f,r dealing with audit,r



Questi4ns

Melissa Azalli:n, Nexsen Pruet, LLC

(877) 278-6757; MAzalli,n@nexsenpruet.c,m

Deb:rah Deutschmann, H:nda

(843) 346-6161; deb,rah_deutschmann@ham.h,nda.c,m


