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FAR 19.102, Size standards. 

(a) The SBA establishes small business size standards on an industry-by-

industry basis. (See 13 CFR Part 121.) 

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired in the industry 

whose definition, as found in the North American Industry Classification System 

(NAICS) Manual (available via the Internet at 

http://www.census.gov/epcd/www/naics.html), best describes the principal nature 

of the product or service being acquired; 

(2) Identifying the size standard SBA established for that industry; and 

(3) Specifying the size standard in the solicitation so that offerors can 

appropriately represent themselves as small or large. 

Small Business Size Standards

2
2

http://www.census.gov/epcd/www/naics.html


FAR 19.102, Size standards. 

(a) The SBA establishes small business size standards on an industry-by-

industry basis. (See 13 CFR Part 121.) 

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired in the industry 

whose definition, as found in the North American Industry Classification System 

(NAICS) Manual (available via the Internet at 

http://www.census.gov/epcd/www/naics.html), best describes the principal nature 

of the product or service being acquired; 

(2) Identifying the size standard SBA established for that industry; and 

(3) Specifying the size standard in the solicitation so that offerors can 

appropriately represent themselves as small or large. 

Small Business Size Standards

3
3

http://www.census.gov/epcd/www/naics.html


41 U.S.C. § 423; FAR 3.104 implements the Act and has four basic 

elements: 

1. A ban on obtaining procurement information

2. A ban on disclosing procurement information

3. A requirement for government employees participating personally 

and substantially in a procurement to report employment contacts 

by or with a potential offeror

4. A 1-year ban for certain former government employees from 

accepting compensation from the contractor

Procurement Integrity
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18 U.S.C. § 208, Acts affecting a personal financial interest.

Except as permitted by subsection (b) hereof, whoever, being an officer or employee of 

the executive branch of the United States Government, or of any independent agency 

of the United States, a Federal Reserve bank director, officer, or employee, or an officer 

or employee of the District of Columbia, including a special Government employee, 

participates personally and substantially as a Government officer or employee, through 

decision, approval, disapproval, recommendation, the rendering of advice, investigation, 

or otherwise, in a judicial or other proceeding, application, request for a ruling or other 

determination, contract, claim, controversy, charge, accusation, arrest, or other 

particular matter in which, to his knowledge, he, his spouse, minor child, general 

partner, organization in which he is serving as officer, director, trustee, general partner 

or employee, or any person or organization with whom he is negotiating or has any 

arrangement concerning prospective employment, has a financial interest - Shall be 

subject to the penalties set forth in section 216 of this title. 

Post-Government Employment - Revolving Door
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FAR 19.201, General policy.

(a) It is the policy of the Government to provide maximum practicable 

opportunities in its acquisitions to small business, veteran-owned small 

business, service-disabled veteran-owned small business, HUBZone 

small business, small disadvantaged business, and women-owned small 

business concerns. 

Contracting with Small Businesses

6
6



FAR 19.811-1, The 8(a) program, sole source.

• The contracting agency awards a contract to the SBA and the 8(a) company is 

a subcontractor

• The SBA delegates back to the contracting agency the authority to administer 

the subcontract

• The award form shall cite 41 U.S.C. 253(c)(5) or 10 U.S.C. 2304(c)(5) (as 

appropriate) as the authority for use of other than full and open competition 

8(a) Contracting
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FAR 52.219-14, Limitations on Subcontracting.

(1) Services (except construction). At least 50 percent of the cost of contract 

performance incurred for personnel shall be expended for employees of the 

concern. 

(2) Supplies (other than procurement from a nonmanufacturer of such supplies). 

The concern shall perform work for at least 50 percent of the cost of 

manufacturing the supplies, not including the cost of materials. 

(3) General construction. The concern will perform at least 15 percent of the cost 

of the contract, not including the cost of materials, with its own employees. 

(4) Construction by special trade contractors. The concern will perform at least 

25 percent of the cost of the contract, not including the cost of materials, with its 

own employees. 

Subcontracting by Set-Aside Small Businesses
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FAR 12.101, Policy.

Agencies shall—

(a) Conduct market research to determine whether commercial items or 

nondevelopmental items are available that could meet the agency’s 

requirements; 

(b) Acquire commercial items or nondevelopmental items when they are 

available to meet the needs of the agency; and 

(c) Require prime contractors and subcontractors at all tiers to 

incorporate, to the maximum extent practicable, commercial items or 

nondevelopmental items as components of items supplied to the agency. 

Commercial Items
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13 CFR 121.1001-1010, Size Protest Regulations.

• Competitor, contracting officer, or the SBA may initiate

• SBA area office collects information and makes a size determination

• The size determination generally applies only to that procurement –

some categories it applies until cured

• Area office size determination can be appealed to SBA Office of 

Hearings and Appeals

Small Business Size Protest
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FAR 19.804-5, Basic ordering agreements.

(a) The contracting activity must offer, and SBA must accept, each order 

under a basic ordering agreement (BOA) in addition to offering and 

accepting the BOA itself. 

(b) SBA will not accept for award on a sole-source basis any order that 

would cause the total dollar amount of orders issued under a specific BOA 

to exceed the competitive threshold amount (currently $4 million). 

(c) Once an 8(a) concern’s program term expires, the concern otherwise 

exits the 8(a) Program, or becomes other than small for the NAICS code 

assigned under the BOA, SBA will not accept new orders for the concern. 

Basic Ordering Agreements with an 8(a)
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FAR Part 33.1, Protests.

• Protests to agency

• No right for awardee to intervene; no administrative record produced; no 

discovery; no hearing – avoids embarrassing customer, allows customer to police 

itself, fastest

• Protests to GAO

• Awardee may intervene; various portions of administrative record produced; limited 

written discovery; hearings in limited cases; GAO has unfettered ADR authority 

which may limit due process, fast

• Protest to Court of Federal Claims

• Awardee may intervene; administrative record produced; any form of discovery 

uncommon but possible; typically cross-motions on administrative record and oral 

argument; DOJ Government counsel adds motions and expense; fast and 

generally fairest

Bid Protests
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41 U.S.C. § 423; FAR 3.104 implements the Act and has four basic 

elements: 

1. A ban on obtaining procurement information

2. A ban on disclosing procurement information

3. A requirement for government employees participating personally 

and substantially in a procurement to report employment contacts 

by or with a potential offeror
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Procurement Integrity
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FAR 52.203-03, Gratuities.

• The contract may be terminated by written notice if the Contractor, its agent, or 

another representative—

(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, or 

employee of the Government; and

(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a 

contract.

• Applies to all contracts that exceed $150,000

Gratuities
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FAR 52.203-07, Anti-Kickback Procedures.

• The Anti-Kickback Act of 1986 prohibits any person from—

• (1) Providing or attempting to provide or offering to provide any kickback; 

• (2) Soliciting, accepting, or attempting to accept any kickback; or 

• (3) Including, directly or indirectly, the amount of any kickback in the contract 

price charged by a prime Contractor to the United States or in the contract 

price charged by a subcontractor to a prime Contractor or higher tier 

subcontractor.

• Applies to all contracts that exceed $150,000

Anti-Kickback
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FAR 52.203-13, Contractor Code of Business Ethics and Conduct.

• Contractor must 

o Have a code of business ethics and conduct

o Train employees regarding compliance with the code

o Establish internal controls

o Report to the agency IG with a copy to the contracting officer, credible evidence of 

violations of criminal law involving fraud, conflict of interest, bribery, gratuity violations, 

or violations of the Civil False Claims Act and report overpayments to the contracting 

officer.

• Applies to contracts exceeding $5,000,000 and 120 days.

Code of Conduct
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FAR 3.402, Statutory requirements.

Contractors’ arrangements to pay contingent fees for soliciting or obtaining 

Government contracts have long been considered contrary to public policy 

because such arrangements may lead to attempted or actual exercise of 

improper influence. In 10 U.S.C. 2306(b) and 41 U.S.C. 254(a), Congress 

affirmed this public policy but permitted certain exceptions. These statutes—

(a) Require in every negotiated contract a warranty by the contractor against contingent 

fees; 

(b) Permit, as an exception to the warranty, contingent fee arrangements between 

contractors and bona fide employees or bona fide agencies; and 

(c) Provide that, for breach or violation of the warranty by the contractor, the Government 

may annul the contract without liability or deduct from the contract price or consideration, 

or otherwise recover, the full amount of the contingent fee. 

Contingent Fees for Business Development
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18 U.S.C. § 287, False, fictitious or fraudulent claims (criminal)

31 U.S.C. §§ 3729-3733, False claims (civil)

any person who –

(A) knowingly presents, or causes to be presented, a false or fraudulent 

claim for payment or approval; 

(B) knowingly makes, uses, or causes to be made or used, a false record 

or statement material to a false or fraudulent claim; 

(E) is authorized to make or deliver a document certifying receipt of 

property used, or to be used, by the Government and, intending to defraud the 

Government, makes or delivers the receipt without completely knowing that the 

information on the receipt is true;

(G) knowingly makes, uses, or causes to be made or used, a false record 

or statement material to an obligation to pay or transmit money or property to the 

Government, or knowingly conceals or knowingly and improperly avoids or 

decreases an obligation to pay or transmit money or property to the Government 

False Claims Act
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Scienter

• Criminal

• Knowingly with intent

• Civil

(1) the terms "knowing" and "knowingly" –

(A) mean that a person, with respect to information –

(i) has actual knowledge of the information; 

(ii) acts in deliberate ignorance of the truth or falsity of the information; or 

(iii) acts in reckless disregard of the truth or falsity of the information

(B) require no proof of specific intent to defraud; 

False Claims Act
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18 U.S.C. § 3730, Civil Actions for False Claims.

(b) Actions by Private Persons. –

(1) A person may bring a civil action for a violation of section 3729 for the 

person and for the United States Government. The action shall be brought in the 

name of the Government. The action may be dismissed only if the court and the 

Attorney General give written consent to the dismissal and their reasons for 

consenting.

(d) Award to Qui Tam Plaintiff. –

(1) If the Government proceeds with an action brought by a person under 

subsection (b), such person shall, subject to the second sentence of this paragraph, 

receive at least 15 percent but not more than 25 percent of the proceeds of the action 

or settlement of the claim, depending upon the extent to which the person 

substantially contributed to the prosecution of the action. . . . .Any such person shall 

also receive an amount for reasonable expenses which the court finds to have been 

necessarily incurred, plus reasonable attorneys' fees and costs. All such expenses, 

fees, and costs shall be awarded against the defendant.  

Qui Tam (Whistleblower)
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FAR SubPart 4.4, Safeguarding Classified Information Within 

Industry. 

a) Executive Order 12829, January 6, 1993 (58 FR 3479, January 8, 1993), 

entitled ―National Industrial Security Program‖ (NISP), establishes a 

program to safeguard Federal Government classified information that is 

released to contractors, licensees, and grantees of the United States 

Government. Executive Order 12829 amends Executive Order 10865, 

February 20, 1960 (25 FR 1583, February 25, 1960), entitled ―Safeguarding 

Classified Information Within Industry,‖ as amended by Executive 

Order 10909, January 17, 1961 (26 FR 508, January 20, 1961). 

(b) The National Industrial Security Program Operating Manual (NISPOM) 

incorporates the requirements of these Executive orders. 

Safeguarding Classified Information
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FAR SubPart 22.18, Employment Eligibility Verification.

Federal contractors with E-Verify FAR clause must use  Department of 

Homeland Security E-Verify system to check immigration status of their 

employees

– All U.S. New hires, except only those working on a federal government contract 

where employed by
• An institution of higher education

• A State or local government or the government of a Federally recognized Indian tribe

• A surety taking over performance

– All employees working on a federal government contract

– Exempt 
• Performance entirely outside U.S. or less than 120 days

• Contracts or subcontracts under $100,000

• Commercially available off-the-shelf (COTS) items and COTS services for COTS items

• Employees with security clearances confidential and above or HSPD-12

E-Verify
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FAR 22.1002-2, Wage determinations based on prevailing rates. 

Contractors performing on service contracts in excess of $2,500 to which no 

predecessor contractor’s collective bargaining agreement applies shall pay their 

employees at least the wages and fringe benefits found by the Department of 

Labor to prevail in the locality or, in the absence of a wage determination, the 

minimum wage set forth in the Fair Labor Standards Act. www.wdol.gov

FAR 22.1002-3, Wage determinations based on collective 

bargaining agreements. 

Generally -- Successor contractors performing on contracts in excess of $2,500 

for substantially the same services performed in the same locality must pay 

wages and fringe benefits (including accrued wages and benefits and 

prospective increases) at least equal to those contained in any bona fide 

collective bargaining agreement entered into under the predecessor contract. 

Service Contract Act
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FAR 22.802, General.

(a) Executive Order 11246, as amended, sets forth the Equal Opportunity clause 

and requires that all agencies—

(1) Include this clause in all nonexempt contracts and subcontracts (see 22.807); 

and 

(2) Act to ensure compliance with the clause and the regulations of the Secretary 

of Labor to promote the full realization of equal employment opportunity for all persons, 

regardless of race, color, religion, sex, or national origin. 

Equal Opportunity
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FAR, 22.804, Affirmative action programs.

FAR 22.804-1, Nonconstruction 

Except as provided in 22.807, each nonconstruction prime contractor and each 

subcontractor with 50 or more employees and either a contract or subcontract of 

$50,000 or more, or Government bills of lading that in any 12-month period total, 

or can reasonably be expected to total, $50,000 or more, is required to develop a 

written affirmative action program for each of its establishments. Each contractor 

and subcontractor shall develop its written affirmative action programs within 

120 days from the commencement of its first such Government contract, 

subcontract, or Government bill of lading.

Affirmative Action
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FAR 4.1102, CCR Policy. 

(a) Prospective contractors shall be registered in the CCR database prior to 

award of a contract or agreement, except for—

(1) Purchases that use a Governmentwide commercial purchase card as both 

the purchasing and payment mechanism, as opposed to using the purchase card only as a 

payment method; 

(2) Classified contracts (see 2.101) when registration in the CCR database, or 

use of CCR data, could compromise the safeguarding of classified information or national 

security

(3) And other specified exceptions. 

Central Contractor Registration
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FAR 4.1102, CCR Policy. 

(c) (1)

(i) If a contractor has legally changed its business name, ―doing business 

as‖ name, or division name (whichever is shown on the contract), or has transferred the assets 

used in performing the contract, but has not completed the necessary requirements regarding 

novation and change-of-name agreements in Subpart 42.12, the contractor shall provide the 

responsible contracting officer a minimum of one business day’s written notification of its 

intention to change the name in the CCR database; comply with the requirements of 

Subpart 42.12; and agree in writing to the timeline and procedures specified by the responsible 

contracting officer. The contractor must provide with the notification sufficient documentation to 

support the legally changed name. 

(ii) If the contractor fails to comply with the requirements of 

paragraph (g)(1)(i) of the clause at 52.204-7, Central Contractor Registration, or fails to perform 

the agreement at 52.204-7(g)(1)(i)(C), and, in the absence of a properly executed novation or 

change-of-name agreement, the CCR information that shows the contractor to be other than 

the contractor indicated in the contract will be considered to be incorrect information within the 

meaning of the ―Suspension of Payment‖ paragraph of the EFT clause of the contract. 

Central Contractor Registration/Corporate Transactions
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FAR 4.1102, CCR Policy. 

(2) The contractor shall not change the name or address for electronic 

funds transfer payments (EFT) or manual payments, as appropriate, in the CCR 

record to reflect an assignee for the purpose of assignment of claims (see 

Subpart 32.8, Assignment of Claims). 

(3) Assignees shall be separately registered in the CCR database. 

Information provided to the contractor’s CCR record that indicates payments, 

including those made by EFT, to an ultimate recipient other than that contractor 

will be considered to be incorrect information within the meaning of the 

―Suspension of payment‖ paragraph of the EFT clause of the contract.

Central Contractor Registration/Assignment of Payments
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FAR 4.1201, ORCA Policy. 

(a) Prospective contractors shall complete electronic annual representations and 

certifications at http://orca.bpn.gov in conjunction with required registration in the 

Central Contractor Registration (CCR) database (see FAR 4.1102). 

(b) (1) Prospective contractors shall update the representations and certifications 

submitted to ORCA as necessary, but at least annually, to ensure they are kept current, 

accurate, and complete. The representations and certifications are effective until one year 

from date of submission or update to ORCA. 

(2) When any of the conditions in paragraph (b) of the clause at 52.219-28, Post-

Award Small Business Program Rerepresentation, apply, contractors that represented they 

were small businesses prior to award of a contract must update the representations and 

certifications in ORCA as directed by the clause. Contractors that represented they were 

other than small businesses prior to award of a contract may update the representations 

and certifications in ORCA as directed by the clause, if their size status has changed since 

contract award. 

Online Representations and Certifications Application
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FAR 31.201-1, Composition of total cost. 

(a) The total cost, including standard costs properly adjusted for 

applicable variances, of a contract is the sum of the direct and indirect 

costs allocable to the contract, incurred or to be incurred, plus any 

allocable cost of money pursuant to 31.205-10, less any allocable 

credits. In ascertaining what constitutes a cost, any generally accepted 

method of determining or estimating costs that is equitable and is 

consistently applied may be used. 

(b) While the total cost of a contract includes all costs properly 

allocable to the contract, the allowable costs to the Government are 

limited to those allocable costs which are allowable pursuant to Part 31

and applicable agency supplements. 

FAR Cost Principles
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FAR 31.201-2, Determining allowability. 

(a) A cost is allowable only when the cost complies with all of the 

following requirements: 

(1) Reasonableness. 

(2) Allocability. 

(3) Standards promulgated by the CAS Board, if applicable, 

otherwise, generally accepted accounting principles and practices appropriate 

to the circumstances. 

(4) Terms of the contract. 

(5) Any limitations set forth in this subpart. 

Allowable Costs
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FAR 31.201-3, Determining reasonableness. 

(a) A cost is reasonable if, in its nature and amount, it does not exceed 

that which would be incurred by a prudent person in the conduct of 

competitive business. Reasonableness of specific costs must be 

examined with particular care in connection with firms or their separate 

divisions that may not be subject to effective competitive restraints. No 

presumption of reasonableness shall be attached to the incurrence of 

costs by a contractor. If an initial review of the facts results in a 

challenge of a specific cost by the contracting officer or the contracting 

officer’s representative, the burden of proof shall be upon the contractor 

to establish that such cost is reasonable. 

(b) What is reasonable depends upon a variety of considerations and 

circumstances

Reasonable Costs
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FAR 27.102 General guidance. 

(a) The Government encourages the maximum practical commercial use 

of inventions made under Government contracts. 

(b) Generally, the Government will not refuse to award a contract on the 

grounds that the prospective contractor may infringe a patent. The 

Government may authorize and consent to the use of inventions in the 

performance of certain contracts, even though the inventions may be 

covered by U.S. patents. 

(c) Generally, contractors providing commercial items should indemnify 

the Government against liability for the infringement of U.S. patents. 

Intellectual Property - Patents
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FAR 27.102, General guidance. 

(d) The Government recognizes rights in data developed at private 

expense, and limits its demands for delivery of that data. When such data 

is delivered, the Government will acquire only those rights essential to its 

needs. 

(e) Generally, the Government requires that contractors obtain permission 

from copyright owners before including copyrighted works, owned by 

others, in data to be delivered to the Government. 

Intellectual Property – Technical Data
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FAR 42.101, Contract audit responsibilities. 

(a) The auditor is responsible for—

(1) Submitting information and advice to the requesting activity, based on the auditor’s 

analysis of the contractor’s financial and accounting records or other related data as to the 

acceptability of the contractor’s incurred and estimated costs; 

(2) Reviewing the financial and accounting aspects of the contractor’s cost control 

systems; and 

(3) Performing other analyses and reviews that require access to the contractor’s financial 

and accounting records supporting proposed and incurred costs. 

(b) Normally, for contractors other than educational institutions and nonprofit 

organizations, the Defense Contract Audit Agency (DCAA) is the responsible 

Government audit agency. . . .  For educational institutions and nonprofit 

organizations, audit cognizance will be determined according to the provisions 

of OMB Circular A-133, Audits of Institutions of Higher Education and Other 

Non-Profit Institutions. 

Contract audit
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DCAM 6-102.1 Audit Objectives 

The auditor's primary objective is to examine the contractor's cost representations, 

in whatever form they may be presented (such as interim and final public vouchers, 

progress payments, incurred cost proposals, termination claims and final overhead 

claims), and to express an opinion as to whether such incurred costs are 

reasonable, applicable to the contract, determined under generally accepted 

accounting principles and cost accounting standards applicable in the 

circumstances, and not prohibited by the contract, by statute or regulation, or by 

previous agreement with, or decision of, the contracting officer. In addition, the 

auditor must determine whether the accounting system remains adequate for 

subsequent cost determinations which may be required for current or future 

contracts. The 

discovery of fraud or other unlawful activity is not the primary audit objective; 

however, the audit work should be designed to provide reasonable assurance of 

detecting abuse or illegal acts that could significantly affect the audit objective. If 

illegal activity is suspected, the circumstances should be reported in accordance 

with 4-700. 

Total Incurred Cost Audit

38
38



DCAM 5-100 Section 1 --- Obtaining an Understanding of a 

Contractor's Internal Controls and Assessing Control Risk

a. This section outlines the auditor's fundamental requirements and 

responsibilities for obtaining and documenting an understanding of a 

contractor's internal controls and for assessing control risk as a basis for 

planning related audits. 

b. These fundamental requirements and responsibilities apply to each of 

the contractor's accounting and management systems (accounting, IT, 

budget, purchasing, material management, compensation, labor, indirect 

and other direct costs, billing) that are used to propose, charge or bill 

significant costs to Government contracts.

Business System Audits
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DCAM 14-909.5b Audit Procedures, Cost Share. 

Cost share includes both cash and/or in-kind contributions. DoD Grant 

and Agreement Regulations (DoDGARs) 34.2 require that in-kind 

contributions may be in the form of real property, equipment, supplies 

and other expendable property, and the value of goods and purchased 

services directly benefiting and specifically identifiable to the project or 

program. Issues to consider when evaluating any claimed cost share 

include pre-agreement costs, indirect costs, prior IR&D cost, and in-kind 

valuation/usage. 

Audit of Cost Share
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FAR, 33.202, Contract Disputes Act of 1978. 

The Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613) 

(the Act), establishes procedures and requirements for asserting and 

resolving claims subject to the Act. In addition, the Act provides for—

(a) The payment of interest on contractor claims; 

(b) Certification of contractor claims; and 

(c) A civil penalty for contractor claims that are fraudulent or based on a 

misrepresentation of fact. 

Disputes
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FAR 33.206, Initiation of a claim. 

(a) Contractor claims shall be submitted, in writing, to the contracting 

officer for a decision within 6 years after accrual of a claim, unless the 

contracting parties agreed to a shorter time period. The contracting 

officer shall document the contract file with evidence of the date of 

receipt of any submission from the contractor deemed to be a claim by 

the contracting officer. 

(b) The contracting officer shall issue a written decision on any 

Government claim initiated against a contractor within 6 years after 

accrual of the claim, unless the contracting parties agreed to a shorter 

time period. The 6-year period shall not apply to . . . a Government claim 

based on a contractor claim involving fraud. 

Claim
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FAR 33.211, Contracting officer’s decision. 

(a) When a claim by or against a contractor cannot be satisfied or settled by 

mutual agreement and a decision on the claim is necessary, the contracting 

officer shall—

(1) Review the facts pertinent to the claim; 

(2) Secure assistance from legal and other advisors; 

(3) Coordinate with the contract administration officer or contracting office, as 

appropriate; and 

(4) Prepare a written decision that shall include—

(i) A description of the claim or dispute; 

(ii) A reference to the pertinent contract terms; 

(iii) A statement of the factual areas of agreement and disagreement; 

(iv) A statement of the contracting officer’s decision, with supporting rationale; 

(v) Paragraphs substantially as follows [see next slides]

(vi) Demand for payment prepared in accordance with 32.604 and 32.605 in all cases where the 

decision results in a finding that the contractor is indebted to the Government. 

Decision on Claim
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Final Decision Mandatory Language

―This is the final decision of the Contracting Officer. You may appeal 

this decision to the agency board of contract appeals. If you decide to 

appeal, you must, within 90 days from the date you receive this 

decision, mail or otherwise furnish written notice to the agency board of 

contract appeals and provide a copy to the Contracting Officer from 

whose decision this appeal is taken. The notice shall indicate that an 

appeal is intended, reference this decision, and identify the contract by 

number. 

(cont’d next slide)

Right to Appeal
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Final Decision Mandatory Language

With regard to appeals to the agency board of contract appeals, you may, 

solely at your election, proceed under the board’s—

(1) Small claim procedure for claims of $50,000 or less or, in the case of a small 

business concern (as defined in the Small Business Act and regulations under 

that Act), $150,000 or less; or 

(2) Accelerated procedure for claims of $100,000 or less. 

Instead of appealing to the agency board of contract appeals, you may 

bring an action directly in the United States Court of Federal Claims 

(except as provided in the Contract Disputes Act of 1978, 41 U.S.C. 603, 

regarding Maritime Contracts) within 12 months of the date you receive 

this decision‖

Appellate Forums
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Intro to Legal Issues in Government Contracts, Grants and Other Funding 

Agreements
1
 

Holly Emrick Svetz
1
 

Steven W. Cave 

I. Regulatory Overlay Imposed by Congress 

The United States Government awards contracts for various products and services.  These 

purchases by federal agencies amount to over $100 billion a year and include buying complex 

weapons systems to paper clips, janitorial services, office supplies, materials, consulting 

services, and cancer research.  The Government buys almost every category of commodity and 

service available in the private market. 

Contracting with the Government differs from commercial contracting.  A plethora of 

statutes and regulations govern each transaction, causing the contracting process as a whole to be 

highly regulated.  Those statutes and regulations govern the contracts in nearly every manner.
2
  

Congress delegates its Constitutional authority to contract with private parties to Government 

Agencies and other authorized organizations in the agencies' organic statutes.  The agencies are 

required, however, to abide by and impose the congressionally mandated regulatory scheme that 

imposes strict compliance terms on both agencies and contractors. 

The statutory foundations of the federal public procurement process include: 

 Armed Services Procurement Act of 1947 ("ASPA")
3
,  

 The Federal Property and Administrative Services Act of 1949 ("FPASA")
4
,  

 Truth in Negotiations Act of 1962 ("TINA")
5
 

 Office of Federal Procurement Policy Act of 1974
6
 

 Contract Disputes Act of 1978 ("CDA"")
7
 

 Competition in Contracting Act of 1984 ("CICA")
8
 

 Federal Acquisition Streamlining Act of 1994 ("FASA")
9
 

 The Competition in Contracting Act ("CICA")
10

 

 Clinger-Cohen Act of 1996
11

 

The ASPA governs procurement of "property" (not land), construction and services 

provided to the Department of Defense.
12

  The FPASA governs civilian agency acquisitions 

similar to those covered by the ASPA.  CICA is applicable to both defense and civilian agencies 

and requires procuring agencies to use "full and open competition" to award federal contracts 

with certain statutory exceptions.  These exceptions, implemented in Federal Acquisition 

Regulations ("FAR") Subpart 6.3, Other Than Full and Open Competition, are the circumstances 

when a federal agency may award a contract using a sole source contract or limited competition. 

"The Federal Acquisition Regulations System is established for the codification and 

publication of uniform policies and procedures for acquisition by all executive agencies.  The 

                                                 
1
 Holly Emrick Svetz is a Member and Steven W. Cave is an associate practicing government contracts law 

in the Tysons Corner, Virginia office of Womble Carlyle Sandridge & Rice PLLC. 
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Federal Acquisition Regulations System consists of the FAR, which is the primary document, 

and agency acquisition regulations that implement or supplement the FAR."  See 48 C.F.R. 

Subpart 1.101 (2011).  The FAR sets forth the baseline, uniform policies and procedures for 

acquisitions by all federal agencies.  The FAR's purpose is to provide standard and consistent 

terms that govern federal procurement procedures.  It also guarantees contractors, and the public, 

that the procurement process is conducted in a fair and impartial manner.   

The FAR is comprised of 53 "parts."  General acquisition matters are explained in the 

first six parts.  "Acquisition planning" is the subject of parts 6-12.  The remaining FAR parts 

cover a broad range of topics, including contracting methods and types of contracts, 

socioeconomic programs, labor laws, affirmative action requirements, contract administration 

and management, and applicable clauses and forms. 

The pertinent FAR clauses are often integrated into federal procurement contracts by 

simply referring contractors to the FAR part and section that is incorporated.
13

  This means that 

for the majority of regulations requiring compliance actions, contractors are likely to see only a 

number followed by the short title of the clause -- e.g., 52.222-26, Equal Opportunity (Mar 

2007).  In a non-commercial item contract, a Government contract can contain, by reference, 

50-75 standard FAR clauses.  The contractor has a duty to read, understand, and ensure or certify 

compliance with all FAR clauses contained in a Government solicitation, most of which will be 

incorporated in the resultant contract. 

This compliance obligation is one of the fundamental differences between public and 

commercial contracts.  While contractors may have some limited flexibility in negotiating which 

FAR clauses are incorporated into a Government contract, the terms of the incorporated clauses 

cannot be negotiated.  In this respect, Government contracts operate more as a statement of 

compliance requirements than contracts because they simply relay the contractor's obligations 

instead of reflecting a final agreement of negotiated terms. 

Inexperienced contractors can also fall into the trap of thinking that the only compliance 

requirements are those enumerated and incorporated into the contract.  This misconception is 

dangerous because in addition the enumerated FAR clauses, contractors must also comply with 

statutes and regulations that are not expressly included but are considered "mandatory contract 

clauses which express a significant or deeply ingrained strand of public procurement policy."
14

  

A few of the most commonly integrated clauses are covered in Section II below. 

Although the intent of the FAR was to consolidate the individual agency regulations into 

one comprehensive set of regulations that apply to all procuring agencies, some government 

agencies have unique supplements to the FAR.  Driven by each agency's differing organic 

legislation, supplemental agency regulations often expand on the FAR's principles or, in some 

instances, replace it.  The major agency supplements to the FAR are: 

 Department of Defense ("DoD") -- Department of Defense FAR Supplement 

("DFARS") 

 General Services Administration -- General Services Administration Acquisition 

Regulation ("GSAR") 

 NASA -- NASA FAR Supplement ("NFS") 
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 Department of Energy ("DoE") -- Department of Energy Acquisition Regulations 

("DEAR"). 

The agency supplements are intended to be read in conjunction with the FAR to ensure that 

contractors are aware of the full set of regulations governing an issue.   

FAR Subpart 1.6 explains the authority a contracting officer has to enter into, administer, 

and terminate contracts.  This is an important distinguishing characteristic of Government 

contracts because the concept of "apparent authority" does not exist in Government contracting.  

The Head of the Agency has contract authority and in most cases will delegate that authority to 

the Head of the Contracting Activity within that agency.
15

  For the Government to be properly 

bound, a contractor must deal with an authorized government agent.  As a result, the Contracting 

Officer or other properly designated Government official plays a vital role in the contracting 

process.   

In addition to the FAR, federal agencies must also operate in accordance with the statute 

creating the agency.  "A federal agency is a creature of law and can function only to the extent 

authorized by law."
16

  This limitation most often arises within the subject of appropriations and 

spending of federal funds.
17

 

II. Obligations Not Reflected in Agreements 

In addition to the FAR clauses that are expressly incorporated into Government contracts, 

there are additional statutory requirements with which contractors must comply.  Government 

agencies are prohibited from contracting away existing statutory obligations.
18

  There are three 

major statutory obligations that are inherent in all Government contracts. 

A. Civil and Criminal False Claims Acts ("FCA") 

The civil and criminal False Claims Acts impose sanctions for the submission of false or 

fraudulent claims for payment.
19

  Under the civil False Claims Act, those who knowingly submit, 

or cause another person or entity to submit, false claims for payment of government funds are 

liable for three times the Government's damages plus civil penalties of $5,500 to $11,000 per 

false claim.  The criminal penalties imposed by the criminal false claims act include 

imprisonment of up to five years and a fine.
20

 

The civil False Claims Act
21

 imposes liability on both the companies and the actual 

individuals who submit false claims for payment.  There is an important distinction in the burden 

of proof applied to the Government in an alleged criminal false claims act violation.  In a case 

alleging a criminal False Claims Act violation, the Government must prove that the violator had 

requisite knowledge and intent to commit the crime.  This means that "knowingly" submitting a 

false claim under the criminal Act requires the Government to prove that the defendant had 

actual knowledge of the false nature of the claim and submitted it anyway. 

Under the civil False Claims Act, "knowingly" is not limited to "actual knowledge" of the 

"falsity" of the claim.  Rather, "knowingly" also applies to anyone who has "deliberate 

ignorance" or "reckless disregard" of the "truth or falsity" of a claim.
22
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The following as examples of actions that have resulted in False Claims Act allegations 

against government contractors: 

 Billing for goods and services that were never delivered or rendered 

 Billing for lobbying activities when certifying that the contractor has not spent 

Government money on such activities 

 Submitting false service records or samples in order to show better-than-actual 

performance 

 Presenting broken or untested equipment as operational and tested 

 Billing for brand name equipment but actually providing alternative equipment 

 Double billing: Charging more than once for the same goods or service 

 Phantom employees and doctored time slips: Charging for employees that were 

not actually on the job, or billing for made-up hours in order to maximize 

reimbursements 

 Upcoding employee work: Billing at doctor rates for work that was actually 

conducted by a nurse or resident intern 

 Being over-paid by the Government for sale of a good or service, and then not 

reporting that overpayment 

 Misrepresenting the value of imported goods or their country of origin for tariff or 

domestic preferences purposes 

 False certification that a contractor meets the requirements to be eligible for a 

contract award (i.e. the contractor is  minority or veteran-owned)  

 Failing to report known product defects in order to be able to continue to sell or 

bill the Government for the product  

 Billing for research that was never conducted; falsifying research data that was 

paid for by the Government 

 Winning a contract through kickbacks or bribes, when certifying it will not
23

 

In sum, when the Government relies upon a false representation of compliance in 

awarding a contract, and subsequently makes payments under that contract, the invoices may be 

considered false claims.  As seen by the list, however, sloppy billing oversight and failure to bill 

strictly in accordance with the contract's terms can also lead to a false claim. 

In an effort to fully combat fraud and waste, the False Claims Act both allows and 

incentivizes private parties, usually disgruntled employees, to bring fraud to the Government's 

attention.  The Act includes an ancient legal device called a "qui tam" provision.  The provision 

compensates a private person, known as a "relator," to bring a lawsuit on behalf of the United 

States, where the private person simply has information that the named defendant has knowingly 

submitted or caused the submission of false or fraudulent claims to the United States.  The 

relator need not have been personally harmed by the defendant's conduct in order to take 
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advantage of the monetary incentives offered by the Government.
24

  In exchange for bringing the 

fraud to the Government's attention and the risk involved to the relator, the relator may be 

awarded a portion of the funds recovered, typically between 15 and 25 percent.
25

 

B. False Statements 

Under the False Statements Act, it is a criminal offense for a contractor to make false 

statements to the Government.  A government contractor must ensure that it does not: 

(1) falsif[y], conceal[], or cover[] up by any trick, scheme, or device a material fact;  

(2) make[] any materially false, fictitious, or fraudulent statement or representation; or  

(3) make[] or use[] any false writing or document knowing the same to contain any materially 

false, fictitious, or fraudulent statement or entry. . . .
26

 

Similar to False Claims, False Statements can arise in an array of circumstances.  Bids 

and proposals, along with invoices, certified pricing documents or any other submissions, written 

or oral, to the Government can form the basis of a false statement.  If any of the preceding 

contain false information or statements, the contractor may be liable under the False Statements 

Act.  

Like the False Claims Act, the False Statements Act's penalties are not limited to the 

indicted company.  The Act includes a provision that allows individuals that submit false 

statements to the Government to be individually prosecuted.   

The penalties associated with a false statement include fines and imprisonment of up to 

five years for each false statement.  As with the False Claims Act, there are limitations on the 

applicability of the False Statements Act.  The Act requires one to "knowingly and willfully" 

make a materially false, fictitious or fraudulent statement or representation.  "Knowingly" and 

"willfully" are not defined in the Act itself but the Government must be able to prove both in 

order to successfully prosecute a case. 

C. Foreign Corrupt Practices Act 

The Foreign Corrupt Practices Act of 1977 ("FCPA"),
27

 is the Government's main 

weapon in its anti-corruption and anti-bribery efforts.  According to the Department of Justice 

("DOJ"), the law was enacted to make it unlawful for certain classes of persons and entities to 

make improper payments or bribes to foreign government officials to assist in obtaining or 

retaining business.
28

 

The FCPA can apply to any individual, firm, officer, director, employee, or agent of a 

firm and any stockholder acting on behalf of a firm.  The "person" making or authorizing the 

payment must corruptly intend the payment to induce the recipient to misuse an official position 

to direct business wrongfully to the payer or to any other person.  The prohibition does not 

extend to United States Government officials -- separate statutes for domestic bribery preceded 

the FCPA.  It only applies to payments made to a foreign official, a foreign political party or 

party official, or any candidate for foreign political office.  The FCPA prohibits payments made 

in order to "assist" a company in obtaining or retaining business.  DOJ interprets "obtaining or 
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retaining business" broadly; the term encompasses more than the mere award or renewal of a 

contract. 

There are exceptions to the rule, including payments to facilitate or expedite performance 

of a "routine governmental action."  There are also affirmative defenses that a contractor can use 

to avoid improper prosecution.  Nevertheless, if a contractor violates the FCPA, business entities 

are subject to a fine of up to $2,000,000 and officers, directors, stockholders, employees, and 

agents are subject to a fine of up to $100,000 and imprisonment for up to five years.  Although 

there is a baseline amount provided by the statute, the fines may be up to twice the benefit that 

the defendant sought to obtain by making the corrupt payment. 

III. Initial Hurdles 

A. Code of Business Conduct and Ethics 

FAR 3.1002 states that  

Contractors should have a written code of business ethics and conduct.  To 

promote compliance with such code of business ethics and conduct, contractors 

should have an employee business ethics and compliance training program and an 

internal control system that—  

(1) Are suitable to the size of the company and extent of its involvement in 

Government contracting;  

(2) Facilitate timely discovery and disclosure of improper conduct in 

connection with Government contracts; and  

(3) Ensure corrective measures are promptly instituted and carried out. 

In 2007, a FAR clause was introduced, mandating that contractors have a written 

Contractor Code of Business Ethics and Conduct if they receive a contract award in excess of $5 

million with a period of performance of at least 120 days.
 29

 

The code of business ethics and conduct must : (1) be in writing; (2) be issued within 30 

days of the contract award (unless the contracting officer allows a longer time period); (3) be 

furnished to each employee engaged in performance of the contract; and (4) "promote" 

compliance with the contractor's code of business ethics and conduct. 

1. Training 

The clause requires a contractor's compliance program to include "effective training 

programs" and tailored dissemination of information that is "appropriate to an individuals' 

respective role and responsibilities."
30

  The FAR exempts contractors that qualify as small 

businesses or sell only commercial items from this training requirement, but as a practical matter, 

however, in order to be able to make the required disclosures, exempt organizations will still 

need to set up training, compliance programs, and internal controls.
31

.  In a rather unusual move, 

contractors are required to train not only their own employees, but also "agents and 

subcontractors" in certain instances.
32
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2. Internal Controls 

Contractors also must develop internal control systems which must include systems and 

procedures to facilitate discovery of improper conduct in connection with Government 

contracts.
33

  Small businesses and commercial item contractors are also exempt from this 

requirement.  The clause mandates periodic reviews of business practices and systems, such as 

accounting, IT, budget, purchasing, material management, compensation, labor, indirect and 

other direct costs, and billing systems to assure compliance with the contractor's standards of 

business ethics and conduct.
34

 

3. Mandatory Disclosure 

Finally, and most importantly, the clause requires contractors to "timely" disclose a 

violation of criminal laws or the civil False Claims Act, in writing to the Inspector General of the 

contracting agency, when the contractor has "credible evidence" that a violation has occurred in 

connection with the award, performance or closeout of a contract.
35

  According to the clause, a 

"knowing failure" to disclose certain criminal offenses and violations of the civil False Claims 

Act is cause for suspension or debarment.  Where contractors had previously made voluntary 

disclosures and received credit for coming forward, these disclosures are now mandatory, with 

the possibility of suspension or debarment for failing to disclose an action the Government 

considers a violation.  Due to the extreme penalty a contractor may suffer, it is prudent for even 

small businesses and commercial item companies to conduct ethics training and implement 

internal controls to mitigate and uncover misconduct. 

Unlike the requirement for a Contractor Code of Business Ethics, there are no exceptions 

to this mandatory disclosure requirement for small businesses, commercial item contractors, or 

contracts performed entirely outside the United States.  Prime contractors are obligated to flow 

this clause down in subcontracts valued over $5 million and over 120 days of performance.  In 

the instance that the names of the parties are changed in the subcontract clause, the subcontract 

should still state that disclosures by subcontractors should be made directly to the Government, 

not to the prime contractor.
36

  This disclosure obligation survives for three years after final 

payment is made on a contract.
37

 

The clause does limit the violations requiring disclosure to those within the knowledge of 

the contractor's principals.  "Principal" is defined as "an officer, director, owner, partner, or a 

person having primary management or supervisory responsibilities within a business entity (e.g., 

general manager; plant manager; head of a subsidiary, division, or business segment; and similar 

positions.)."
38

 

B. CCR/Grants.gov/ORCA 

Before submitting a proposal, contractors are required take a number of preliminary 

registration and compliance steps.  Central Contractor Registration ("CCR") is the primary 

vendor database for the U.S. Federal Government and since October 1, 2003, it is federally 

mandated that any company wishing to contract with the Government must be registered in CCR 

before being awarded a contract.
39

  Contractors that have failed to pre-register are ineligible for 

award.
40

  There are a limited number of exceptions to this requirement.  This is contrary to the 
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common misconception that in order to begin complying with Government contract regulations, 

a company needs to be receiving revenue from the Government. 

Vendors must maintain and update their CCR records annually.  This requires contractors 

to physically log into their CCR accounts and certify that all contractor information, including 

payment information, is correct. 

Filling out the Online Representations and Certifications Application ("ORCA") is also a 

requirement for prospective contractors.  ORCA replaces most of the paper based 

Representations and Certifications in Section K of solicitations with one centralized Internet 

application.  Prior to ORCA, vendors were required to submit Representations and Certifications 

for every qualifying contract award.  ORCA allows contractors to enter their Representations and 

Certifications once.  The online database allows the Contracting Officer to view every record of 

every contractor. 

A contractor must be registered in ORCA if the solicitation requires that the contractor to 

have an active registration in CCR.
41

  Like the CCR, the contractor's ORCA record expires every 

year and must be updated to maintain compliance with the FAR.  A proposal received within the 

one year period allows a contracting officer to rely on the Representations and Certifications but 

any proposal received after the one year period may not rely on outdated information. 

After completing the CCR registration, organizations wishing to pursue grant 

opportunities must also complete the Grants.gov registration process.  Like the CCR, all 

registration requirements at Grants.gov must be met prior to submitting an application for a 

grant.  The Grants.gov registration must be renewed annually. 

Yet another website requires contractors' attention.  The Federal Funding Accountability 

and Transparency Act of 2006 ("Transparency Act"), as amended by the Government Funding 

Transparency Act of 2008, requires contractors to report compensation of the top five most 

highly paid executives and their first-tier subcontractors' executive compensation information.
42

  

The Transparency Act,
43

 was enacted to reduce "wasteful and unnecessary spending,'' by calling 

for the Office of Management and Budget to establish a public website containing full disclosure 

of all Federal award information for contracts values at $25,000 or more. 

1. Equal Opportunity/Affirmative action Plans and Reporting 

Executive Order 11246 ("EO 11246") and the FAR Equal Opportunity clause prohibit 

federals contractors and subcontractors from discriminating on the basis of race, religion, color, 

gender and national origin.  The Equal Opportunity clause requires contractors to take 

affirmative actions to ensure that protected class applicants are given employment opportunities, 

and that current employees are treated without regard to their race, color, religion, sex or national 

origin during employment.
44

  Affirmative steps shall include, but not be limited to: 

(i) Employment;  

(ii) Upgrading;  

(iii) Demotion;  
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(iv) Transfer;  

(v) Recruitment or recruitment advertising;  

(vi) Layoff or termination;  

(vii) Rates of pay or other forms of compensation; and  

(viii) Selection for training, including apprenticeship.
45

 

The FAR clause and the Executive Order make equal employment opportunity and 

affirmative action integral elements of a contractor's agreement with the Government.
 46

  The 

FAR clause requires contractors to take a number of steps in furtherance of the affirmative action 

requirement in order to ensure equal opportunity employment.
47

  Failure to comply with the non-

discrimination or affirmative action provisions is a violation of the contract and can subject the 

contractor to penalties, including contract termination and contractor suspension or debarment.
48

  

Section 503 of the Rehabilitation Act of 1973 and the Vietnam Era Veterans' Readjustment 

Assistance Act of 1974 also have nondiscrimination and affirmative action requirements for 

workers with disabilities and veteran status, respectively. 

2. Small Business Status 

The Government "sets aside" a certain number of contract opportunities for small 

businesses to compete only amongst other small businesses.  In order to compete for small 

business "set aside" contracts, a contractor must self-certify its number of employees and 

revenue receipts in the CCR.  Based on the information entered into the CCR registration, the 

company can then self-certify its status as a small business in the ORCA database.  

At the time of proposal submission, the company must actually be small and have 

self-certified its small business status based on the standard specified in the solicitation.  Federal 

agencies use ORCA to verify a company's small business size status.  Certain types of small 

businesses must undergo additional certification procedures, including 8(a), Service Disabled 

Veteran-Owned Small Businesses, and Woman-Owned Small Businesses. 

In order to qualify as a small business, the contractor must meet the Government's 

definition of a small business.  "A size standard, which is usually stated in number of employees 

or average annual receipts, represents the largest size that a business (including its subsidiaries 

and affiliates) may be to remain classified as a small business for SBA and federal contracting 

programs."
49

  To determine business size, a prospective contractor should first locate the North 

American Industry Classification System ("NAICS") codes that best describe the business's 

activities.
50

  The Small Business Administration ("SBA") has established a Table of Small 

Business Size Standards,
51

 which is matched to the NAICS codes and specifies the maximum 

industry size standard based on both number of employees and annual revenue.  Instructions on 

calculating average annual receipts and average employment of a company can be found in the 

SBA regulations.
52

 

When certifying itself as small for any particular solicitation, however, the contractor 

must use the NAICS code that is identified by the contracting officer in the solicitation. 
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3. Small Business Subcontracting Plans 

Section 8(d) of the Small Business Act
53

 and the FAR "Utilization of Small Business 

Concerns" clause requires that small businesses, small disadvantaged businesses, HUBZone 

small businesses, woman-owned small businesses, veteran-owned small businesses, and service-

disabled veteran-owned small businesses have "maximum practicable opportunity to participate 

as subcontractors under Federal contracts . . . to the fullest extent consistent with efficient 

contract performance."
54

  This clause, sometimes referred to as the "best efforts" clause, requires 

any concern that receives a Federal contract exceeding the simplified acquisition threshold to 

agree to provide maximum practicable opportunities to small business, consistent with the 

efficient performance of the contract.
55

  This requirement applies to all contractors, regardless of 

size status.  

As a result, "other-than-small" businesses that receive a Federal contract or subcontract 

with a value at least $650,000
56

 must adopt a Small Business Subcontracting Plan with goals to 

subcontract a percentage of available subcontracting dollars for each category of small 

business.
57

  Prior to award, the proposed subcontracting plan must be negotiated and approved by 

the contracting officer.
58

  Once approved, the resultant subcontracting plan is "included in and 

made a part of the contract."
59

  The incorporated plan then creates a new obligation for the 

contractor to make a good faith effort achieve the utilization goals in the plan by actually using 

small and disadvantaged businesses.  Failure to make a good faith effort to achieve the goals 

established in the plan is a material breach of the contract and can result in liquidated damages.
60

 

There are major elements that must be included in a subcontracting plan in order for the 

plan to be deemed acceptable.  The major elements can be broken down into the following 

general categories: 

(1) Separate percentage goals for each small business category
61

 

(2) The name of the organization's subcontracting plan administrator and a 

description of his or her duties
62

 

(3) A description of the efforts that the company will make to ensure that all small 

businesses will have an equitable opportunity to compete for subcontracts
63

 

(4) Assurances that the company will "flow down" applicable subcontracting 

requirements to its subcontractors, including, at a minimum, the "Utilization of 

Small Business Concerns" clause
64

 

(5) Assurances that the company will cooperate in any studies or surveys and 

submit periodic reports to the Government
65

 

(6) A recitation of the types of records the company will maintain to demonstrate 

its compliance with the plan.
66

 

The FAR clause also requires the "other-than-small contractor" or subcontractor to 

submit periodic reports highlighting its small business subcontracting realization, measured 

against the goals in its subcontracting plans. 
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4. Lobbying Restrictions 

The Byrd Amendment restricts federal contractors' lobbying activities and is applicable to 

every federal contract, subcontract, grant, and cooperative agreement exceeding $100,000.
67

  

With limited exceptions, a contractor may not use "appropriated funds" (funds paid by the 

Government under a government funding agreement) to pay any person to lobby either 

Congressional or Executive Branch personnel.
68

  The statute defines "lobbying" to mean 

"contacting Congressional or Executive Branch officials to try to secure a contract, grant, or 

cooperative agreement, or an amendment to such instruments."
69

  The FAR defines "influencing 

or attempting to influence" as "making, with the intent to influence, any communication to or 

appearance before an officer or employee of any agency, a Member of Congress, an officer or 

employee of Congress, or an employee of a Member of Congress in connection with any covered 

Federal action."
70

 

Additionally, even where a contractor uses other than appropriated funds (such as 

commercial revenues) to pay for lobbying, the contractor must file a public disclosure form to 

the contracting officer and it is subsequently made available to the public.
71

  Any contractor who 

requests or receives a Federal contract exceeding $100,000 must submit the certification and 

disclosures required by the Certification and Disclosure Regarding Payments to Influence 

Certain Federal Transactions clause with its offer."
72

 

When a contractor violates the lobbying restrictions, agencies must impose and collect 

civil penalties pursuant to the federal Program Fraud and Civil Remedies Act.
73

  The civil 

penalty is a fine of up to $100,000 for each prohibited expenditure or failure to file the lobbying 

disclosure form.
74

  False certifications can also lead to criminal prosecution under the federal 

False Claims Act or the False Statements Act. 

5. E-Verify 

On June 6, 2008, the President issued Executive Order 13465 "Economy and Efficiency 

in Government Procurement through Compliance with Certain Immigration and Nationality Act 

Provisions and the Use of an Electronic Employment Eligibility Verification System."  The 

Order stated that: 

Executive departments and agencies that enter into contracts shall require, as a 

condition of each contract, that the contractor agree to use an electronic 

employment eligibility verification system designated by the Secretary of 

Homeland Security to verify the employment of:  (i) all persons hired during the 

contract term by the contractor to perform employment duties within the United 

States; and (ii) all persons assigned by the contractor to perform work within the 

United States on the federal contract. 

The FAR was amended to include the Employment Eligibility Verification clause, which 

requires contractors to enroll and verify all employees as eligible to work in the United States.
 75

  

The clause lays out the requirements to verify a new employee's status, as well as prior 

employees that are working on a contract. 

56



 

12 

 

When awarded a contract that contains the E-Verify clause, the contractor must enroll in 

the E-Verify program within 30 calendar days of the contract award date.  This applies to 

covered subcontractors on the project as well. 

C. Accounting Systems Consistent with Cost Principles 

The FAR cost principles are the rules that guide payments for cost reimbursable contracts 

awarded to for-profit entities.  The cost principles provide detailed rules governing whether costs 

are allowable, can be allocated to a contract, and whether the costs are reasonable.
76

  A cost must 

satisfy all three of these requirements before it can be paid to the contractor.
77

  It is the 

contractor's burden to show that every cost incurred under a contract is allowable, reasonable and 

properly allocated.  This requires the contractor to have accounting systems in place that ensure 

proper allocation of costs and support contentions that the cost is allowable and reasonable. 

The FAR cost principles recognize that some contractors are subject to Cost Accounting 

Standards,
78

 while others should use generally acceptable accounting principles and practices 

appropriate to the circumstances.
79

  The FAR also provides that a contractor's use of the 

generally accepted accounting principles may be considered in determining the allowability of a 

cost.
80

  One of the primary challenges facing a new government contractor is the complex list of 

costs that are not allowed to be included in a contractor's indirect costs being charged on 

government contracts.  Because of this, it is important for companies performing cost 

reimbursement type contracts to put in place an accounting system that can segregate these 

unallowable costs into a separate "unallowable cost pool," thereby demonstrating to the 

government auditor that unallowable costs have not been included in invoiced costs. 

D. Intellectual Property Protection 

Congress enacted the Bayh-Dole Act in 1980 to establish a uniform patent policy across 

the federal government.
81

  The "Patent Rights -- Ownership by the Contractor" clause generally 

applies to all inventions conceived or first reduced to practice in the performance of a project, 

regardless of whether the invention resulted from a fully or partially funded federal contract.
82

  

The clause lays out, in detail, the contractor's and Government's rights and obligations with 

respect to both pre-conceived intellectual property and intellectual property conceived under the 

contract.  Generally, the contractor retains ownership in the invention and the Government 

receives certain rights in the invention for government purposes. 

Likewise, intellectual property typically protected by copyright or trade secret regimes 

follows the same general approach.  Under the rubric "data" or "technical data," the contractor 

retains ownership, while the Government obtains anywhere from Limited to Unlimited Rights in 

the data or technical data produced under the contract.
83

  DoD and other national security 

agencies have a different regulatory regime than civilian agencies.  To ensure a contractor retains 

the rights it intends, the contractor must make appropriate disclosures regarding the rights the 

contractor intends the Government to receive in the proposal and mark the information using 

legends proscribed in the appropriate FAR or DFARS clause.  In addition, any information not 

submitted as a contract deliverable that an organization wishes to protect from disclosure should 

be marked with the legend designated for unsolicited proposals.
84
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E. Export Controls 

Under United States laws and regulations, exporting is a privilege, not a right.  There are 

three Federal Government agencies responsible for implementing export control regulations: the 

Department of Commerce
85

, the Department of State
86

, and the Department of Treasury.
87

  

Federal export control laws and regulations prohibit the unlicensed transfer of information or 

materials related to certain products and technologies overseas to anyone, including U.S. 

citizens, or to foreign nationals or representatives of a foreign entity on United States soil for 

reasons of national security.  This regime also applies to entities that are not government 

contractors.  Approval must be given by means of an export license or technology assistance 

agreement before a person or entity can export controlled items, commodities, technology, 

software and information, to restricted foreign countries, persons, and entities. 

The areas that are subject to export controls include: 

 Direct export of a controlled item 

 Foreign national access/use of a controlled item or technology, even within the 

contractor's U.S. operations 

 Foreign travel to a restricted country 

 Publications that are not generally accessible 

 Conversations with non-U.S. persons involving controlled technology 

 Taking or shipping a controlled item out of the United States. 

The Department of State regulates and restricts the transfer and export of technologies 

relating to military applications listed on the Munitions List
88

 under the International Traffic in 

Arms Regulations ("ITAR").  The Department of Commerce restricts the transfer and export of 

"dual use" technologies relating to civilian applications listed on the Commerce Control List 

("CCL")
89

 under the Export Administration Regulations ("EAR"). 

Each set of regulations contains separate penalties for export control violations.  For 

example, the ITAR provides criminal sanctions that include a fine of up to $1,000,000 for the 

violating entity and a fine and imprisonment for the violating individual.  The EAR also provides 

for a fine of up to $1,000,000 for the violating entity and fines and imprisonment for the 

violating individual. 

All companies dealing with technology of any kind are well-advised to put in place a 

compliance program that identifies items or information that require licenses or technology 

assistance agreements well before the intended export event. 

F. Commercial Item Status 

Federal Acquisition Streamlining Act of 1994 ("FASA") required agencies to adopt 

practices that offer contractors selling "commercial items" to the Government a "streamlined" or 

pared-down version of the compliance requirements.
90

  The implementing FAR regulations 

generally define the minimum compliance requirements for commercial item contracts and 
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subcontracts.
91

  This allows contractors without a substantial Government sales base to avoid the 

cost of implementing a large number of unique compliance procedures in response to 

Government-specific regulations.  In exchange for the Government's agreement to lower 

compliance thresholds, contractors must demonstrate that the Government is being offered a fair 

price for the value of the product or service received.  The commercial item, as defined by the 

FAR, is an item that provides the Government with some assuredness that the price of the item 

represents a fair price, driven by market pressures. 

The FAR includes a comprehensive definition of commercial items that covers a broader 

range of supplies and services, but the essence of the definition is "[a]ny item, other than real 

property, that is of a type customarily used by the general public or by non-governmental entities 

for purposes other than governmental purposes, and—  (1) has been sold, leased, or licensed to 

the general public; or (2) has been offered for sale, lease, or license to the general public."
92

 

Thus, in order to qualify an item as a "commercial item" prior to a contract award, 

contractors must demonstrate that the item is commercially available and that the sale price 

offered has been set by the market and not arbitrarily.  To do this, contractors can submit catalog 

pricing, historical price lists or other data demonstrating the reasonableness of the price. 

Commercial item coverage includes items not yet available, commercial products with 

minor modifications, and other specified circumstances where there is no catalog or market 

pricing, but the Government often requires additional evidence that the price is fair. 

IV. Teaming and Proposal Phase 

After solicitation documents are released, contractors must assess their ability to perform 

under the contract and prepare a response in the form of a bid or proposal.  In many instances, a 

contractor may have the internal resources and past performance experience to successfully 

compete for a contract.  Other times, a contractor may not have sufficient internal resources or 

experience, but still wishes to compete for a contract opportunity.  The FAR permits contractors 

to compete for these awards by joining resources with another contractor.   

A. Teaming Agreements 

A teaming agreement is not a Government contract; it is a contract between two private 

parties that allows both parties to agree to combine resources to bid on Government contracts.  

The teaming agreement is governed by whatever law terms the parties specify or applies by 

common law and unless otherwise specified in the teaming agreement, neither party is required 

to abide by procurement regulations in performance of the agreement.  

One of the parties typically assumes the role of the "lead" contractor that submits the bid 

or proposal with the support and resources of the second contractor or team of contractors.  In 

exchange for the confidential proposal information of the subcontractor team and certainty of 

subcontract products and labor, a teaming agreement often requires an exclusive relationship 

between the parties for the pursuit of the opportunity. 

The Government generally recognizes the validity of a teaming arrangement, despite its 

potentially anti-competitive nature "provided that the arrangements are identified and company 
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relationships are fully disclosed in an offer or, for arrangements entered into after submission of 

an offer, before the arrangement becomes effective"
93

 and the purpose of the arrangement is not 

to eliminate competitors.  Thus, full disclosure of the teaming arrangement must be part of the 

lead contractor's bid or proposal. 

Typical negotiating points in teaming agreements that contractors should be aware of 

including protection of confidential information and data rights, whether to include an 

exclusivity provision, what event or time will spur termination of the agreement, and the scope 

of work promised to a subcontractor. 

B. Proposal Certifications/Representations/Assertions in Addition to ORCA 

In addition to the representations made prior to submitting a proposal, contractors are 

required to certify compliance measures at the proposal stage.  These measures originate from 

statutes and regulations. 

1. Service Contract Act/Davis-Bacon Act 

The Service Contract Act ("SCA") and the Davis-Bacon Act ("DBA") require contractors 

to essentially pay the prevailing wage and provide the fringe benefits prevailing in the locality.  

Although the provisions are similar, they apply to different types of Government contracts.   

The SCA requires "[c]ontractors performing on service contracts in excess of $2,500" to 

"pay their employees at least the wages and fringe benefits found by the Department of Labor to 

prevail in the locality or, in the absence of a wage determination, the minimum wage set forth in 

the Fair Labor Standards Act."
94

  The wages and benefits of a collective bargaining agreement 

act as a wage determination for unionized workers.
95

  The SCA has limited application, however.  

It only applies to contracts for services and does not apply to work performed outside the United 

States or to certain regulated services.
96

 

The DBA applies to contracts "…in excess of $2,000 to which the United States or the 

District of Columbia is a party for construction, alteration, and/or repair, including painting and 

decorating, of public building or public works of the United States or the District of Columbia."
97

  

Like the SCA, the DBA requires the contractor to pay prevailing wages and provide minimum 

fringe benefits, as determined by the U.S. Department of Labor, to all laborers and mechanics 

working on the site of federal government construction projects in excess of $2,000.
98

  The DBA 

also requires the prime contractor and all subcontractors to provide certified payrolls every week 

for the life of the project.
99

 

Penalties for violations of the SCA or the DBA require the contracting officer to 

"withhold from payments due the contractor an amount equal to the estimated wage 

underpayment and estimated liquidated damages due the United States under the Contract Work 

Hours and Safety Standards Act."
100

  Violation of the SCA or DBA is also grounds for 

suspension and debarment. 
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2. Data Rights Assertions Table 

While the ORCA contains a very small space for contractors to generally assert what data 

or software will be delivered to the Government with less than Unlimited Rights for the 

Government, contractors may assert rights in intellectual property for the specific deliverable 

information in a particular contract by completing the appropriate Data Rights Assertion Table 

and including it in the contractor's proposal.
101

  The table identifies and asserts restrictions on the 

Government's use, release, or disclosure of technical data, software, or other intellectual 

property. 

3. Domestic Preference Requirements 

While the ORCA permits a contractor to make a general declaration regarding non-

domestic products generally, most contractors prefer to identify each item of supply's country of 

origin for each individual opportunity with the proposal..  Domestic preference provisions in the 

FAR require federal agencies to limit the procurement of supplies to those only produced inside 

the United States.  The Buy American Act ("BAA") and the Trade Agreements Act ("TAA") are 

the two primary domestic preference provisions.
102

  

The BAA applies to supplies acquired for use in Government contract, including supplies 

acquired under contracts set aside for small business concerns, if: 

(1) the supply contract value exceeds the micro-purchase threshold; or  

(2) the supply portion of a contract for services that involves the furnishing of 

supplies (e.g., lease) exceeds the micro-purchase threshold.
103

 

The BAA does not apply to services.  There are exceptions to the general applicability of the 

BAA, including a public interest exception, a nonavailability exception, and an unreasonable 

cost exception.
104

  One important application of the BAA is mandated by the American 

Reinvestment and Recovery Act of 2009 ("ARRA").  The BAA requires that all iron, steel, and 

manufactured goods used in any project funded wholly or partially by the ARRA, be produced in 

the United States. 

Importantly, the TAA provides the authority for the President, or an authorized 

Government representative to waive the BAA requirements.
105

  The TAA generally applies to 

agency acquisitions of supplies or services valued in excess of $203,000.
106

  The TAA requires 

agencies to procure only "U.S.-made or designated country end products."
107

  Designated 

countries are those with which the United States has trade agreements.  Contractors are required 

to certify that each "end product" supplied meets the TAA requirements.  "End products" are 

"those articles, materials and supplies to be acquired for public use."
108

  Like the BAA, there are 

multiple exceptions to the application of the TAA.
109

 

An item may consist of components from various countries, or the components of a 

product may be assembled in a third country.  This can cause it to be difficult to determine which 

country is the "country of origin."  The test to determine country of origin is "substantial 

transformation" (e.g., transforming an article into a new and different article of commerce, with a 

name, character, or use distinct from the original article).
110
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V. Contract Award and Administration 

A. Debriefings and Bid Protests 

Unsuccessful offerors that have spent time and resources responding to a Government 

solicitation are entitled to a post-award debriefing if requested within three days of receipt of the 

notice from the Government.
111

  The FAR strongly suggests that the debriefing occur with five 

days of the written request.  The debriefing can occur in any method acceptable to the 

contracting officer, as long as it conveys certain minimum information.
112

   

Some disappointed offerors may want to challenge the award of a contract to a 

competitor.  The Government contracting regulations provide specific procedures to challenge 

the award in a proceeding called a "bid protest."
113

  The bid protest allows offerors to seek a 

review of the agency evaluation and call into question decisions that an agency made in 

awarding the contract to a competitor. 

Bid protests can be filed either pre-award or post-award.  Pre-award protests generally 

challenge a flaw in the solicitation documents, in the solicitation process, or elimination of the 

offeror from the competitive range.
114

  Post award protests can be filed for a vast array of reasons 

that ultimately challenge the reasonableness of the agency's evaluation in light of the solicitation 

documents. 

Disappointed offerors can choose any one of three forums to bring a bid protest, the 

agency itself,
115

 the Government Accountability Office,
116

 or the U.S. Court of Federal 

Claims.
117

  There are very short timeframes to file a protest with the agency or at the GAO.  Both 

have a ten day window to formally file protest and an even shorter period of time to ensure that 

performance under the contract is halted pending the outcome of the protest. 

Protests require disappointed offerors to prove that the procurement was flawed and that 

the protestor was prejudiced as a result of the defect.  Contractors face difficult decisions 

regarding whether to file a protest because outside counsel generally must be retained to be 

admitted under a protective order and offerors may be concerned about a dispute with its 

potential customer.  Most agencies, however, understand that bid protests are a necessary part of 

the process. 

B. Requests for Equitable Adjustments/Claims 

"Generally, Government contracts contain a changes clause that permits the contracting 

officer to make unilateral changes, in designated areas, within the general scope of the 

contract."
118

  "The contractor must continue performance of the contract as changed, except that 

in cost-reimbursement or incrementally funded contracts the contractor is not obligated to 

continue performance or incur costs beyond the limits established in the Limitation of Cost or 

Limitation of Funds clause.
119

  These changes should be "formal" changes, otherwise known as a 

contract modification or change order.
120

  In practice, "constructive changes" are often issued 

informally.  For both formal and informal changes, the contractor can submit a "request for 

equitable adjustment" ("REA"), or change order proposal to recover the cost, plus a fair profit, 

for the changed scope of work.
121
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A formalized request for payment resulting from a change is a formal "claim" under the 

contract's disputes clause.  A claim can be submitted for increased compensation to match the 

increased scope of the work, or to settle disagreements over contract terms.  To qualify for the 

exception to sovereign immunity offered by the Contract Disputes Act ("CDA"), a contractor 

must comply with the procedural elements described in the FAR.  One example of the unique 

procedural requirements under the CDA is that a claim must include a certification if the amount 

exceeds $100,000.
122

 

C. Stop Work Orders/Terminations 

One of the main differences between a commercial and Government contract is that the 

Government can issue a unilateral stop work order or terminate the contract for any reason.
123

  A 

stop work order generally: 

will be issued only if it is advisable to suspend work pending a decision by the 

Government and a supplemental agreement providing for the suspension is not 

feasible. Issuance of a stop-work order shall be approved at a level higher than the 

contracting officer.  Stop-work orders shall not be used in place of a termination 

notice after a decision to terminate has been made.
124

 

Stop work orders include a description of the work to be stopped, instructions concerning 

the issuance of further orders, guidance to be taken on subcontracts, and any further suggestions 

on minimizing costs incurred.
125

  "As soon as feasible after a stop-work order is issued, but 

before its expiration, the contracting officer should take one of three actions: 

(1) Terminate the contract;  

(2) Cancel the stop-work order (any cancellation of a stop-work order shall be 

subject to the same approvals as were required for its issuance); or  

(3) Extend the period of the stop-work order if it is necessary and if the contractor 

agrees (any extension of the stop-work order shall be by a supplemental 

agreement.
126

 

Alternatively, the termination clause permits the Government to terminate the contract, at 

any time, with or without cause.  The Termination for Convenience (Fixed Price) FAR clause 

provides that "[t]he Government may terminate performance of work under this contract in 

whole or, from time to time, in part if the Contracting Officer determines that a termination is in 

the Government's interest."
127

  There are procedural and substantive requirements that the 

Government is advised to follow, but once the termination is issued, the contractor must: 

(1) stop work immediately on the terminated portion of the contract;  

(2) terminate all subcontracts related to the terminated portion of the prime contract;  

(3) advise the Government of any special circumstances precluding stoppage of work;  

(4) perform the continued portion of the contract if the termination is partial;  

(5) take any action necessary to protect property in the contractor's possession in 

which the Government has an interest;  
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(6) notify the Government of any legal proceedings growing out of any subcontract;  

(7) settle any subcontractor claims arising out of the termination; and  

(8) dispose of termination inventory as directed by the Government.
128

 

In exchange for the Government's right to unilaterally terminate the contract, the 

contractor is entitled to recover certain costs, including:
129

 

(1) its performance costs incurred up to the date of termination;  

(2) certain costs that continue after the date of termination ( e.g., idle facilities or idle 

capacity costs);  

(3) so-called "termination settlement expenses" (i.e. , the costs to terminate the 

contract and submit a termination claim to the Government); and  

(4) profit or fee for work performed.
130

 

The costs are requested in a "termination settlement proposal" that must be submitted by 

the terminated contractor within one year of the effective date of termination. 

D. Novation Agreements for Corporate Transactions 

The Anti-Assignment Act prohibits Government contracts from being transferred or 

assigned to a third party.
131

  Once the Government has gone to all the trouble of issuing a 

solicitation, determined the responsibility of the offerors, conducted a source selection, and 

awarded a contract as required by the Competition in Contracting Act, the Government does not 

want its contracts transferred willy-nilly.  However, based on a long common law and regulatory 

history that does not appear to have been contemplated by the statute, but, like most aspects of 

government contract law, is quite practical, the FAR provides a method to transfer the contracts 

known as novating the contracts.
 132

 

A contract that is transferred as a matter of law in a stock purchase is not subject to the 

Anti-Assignment Act because the Act does not prohibit a contractor from selling ownership 

interests in an organization that possesses Government contracts.  Under an asset purchase 

agreement, however, the buyer and the seller organizations must enter into a three party 

agreement with the Government to novate the contracts.  Despite these general rules, the 

contracting officer retains the discretion to require a novation agreement at any time, including 

stock purchases.  

The novation agreement is usually handled after the closing of the asset sale because 

documents from the closing are required in support of the agreement and because the 

government does not care to work on documents for deals that never close.  For that reason, the 

novation is not typically a document in the closing binder, but is referenced in the terms of the 

asset purchase agreement.  The practical reason a buyer wants a novation agreement is to create 

privity of contract between the buyer and the Government so the buyer can get paid for 

performance under the contract.
133

  The FAR has a "suggested" novation agreement form that 

may be adapted depending on the situation.
134

  Nevertheless, the contracting officer must act in 
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the interest of the Government in novating a contract, so departures from the form may be 

difficult to obtain.
135

 

One aspect of a novation agreement that is unexpected for the uninitiated is that, absent 

extraordinary circumstances, the seller must continue to "guarantee" performance under the 

contract.
136

  This creates an ongoing risk of liability for the seller and may be accounted for in 

the purchase agreement. 

VI. Contract Close-out 

Contractor obligations do not end upon completing physical performance of a contract.  

The FAR provides specific time periods after actual completion in which a contract should be 

closed out.
137

  Contract files should be closed as soon as practical after the contracting officer 

receives a contract completion statement from the contract administration office.
138

  The FAR 

provides "standard" times for contract closeout based on the type of contract.
139

  For past 

performance purposes, at the actual completion of a contract or the end of an option year, an 

evaluation of contractor performance is required.
140

  The office administering the contract is 

responsible for initiating administrative closeout of the contract after receiving evidence of its 

actual completion.
141

   

A. Audits 

The FAR Audit clause calls for the contracting officer to "examine and audit all of the 

Contractor's records" for contracts which require the contractor to submit cost or pricing data in 

connection with any contract pricing action:
142

 

Under a cost-reimbursement, incentive, time-and-materials, labor-hour, or price 

redeterminable contract, or any combination of these, the Contractor shall 

maintain and the Contracting Officer, or an authorized representative of the 

Contracting Officer, shall have the right to examine and audit all records and 

other evidence sufficient to reflect properly all costs claimed to have been 

incurred or anticipated to be incurred directly or indirectly in performance of this 

contract. This right of examination shall include inspection at all reasonable times 

of the Contractor's plants, or parts of them, engaged in performing the contract.
143

 

The contracting officer has the right to examine the contractor's books and records for a 

period of three years after the expiration of the contract, and requires prime contractors to 

include a similar clause in covered subcontracts.
144

  Nevertheless, the Government may waive its 

right of access to a contractor's records if the waiver is specific in nature.   

Issues have arisen over the data to which the Government has access.  The FAR requires 

contractors to provide the head of an agency access to all contractor and subcontractor records 

(including books, documents, or other data) that are related to: 

(1) The proposal for the contract or subcontract; 

(2) The discussions conducted on the proposal; 

(3) Pricing of the contract or subcontract; or 
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(4) Performance of the contract or subcontract.
145

 

B. Government Property Disposition 

Government property provided to the contractor during contract performance and not 

consumed must be "dispositioned" at the end of the contract.
146

  Contractor property that is 

acquired or manufactured, but is "excess" to the contract at completion, may also become 

government property under certain conditions.
147

  The FAR provides procedures for the proper 

disposition of government property, which include contractor reporting of all government 

property.
148

  The Government will review the report and provide specific instructions to ship, 

leave in place, sell, or scrap the property.
149

 

C. Invention Disclosure 

The FAR Patents clause requires the contractor to submit "a report prior to the closeout of 

the contract listing all subject inventions or stating that there were none."
150

  This invention 

disclosure is a relatively simple process that does not require significant disclosure of 

information.  Although only enforced once, the Government has the right to take title to 

inventions that were conceived or first actually reduced to practice during performance of the 

contract if they are not disclosed.
151

 

VII. Subcontractor Obligations and Rights 

Subcontractors are often forced to comply with a number of FAR clauses that are 

"flowed-down" by the prime contractor.  This requires the subcontractor to comply with the same 

clauses that the prime contractor agreed to comply with in the prime contract. In other words, the 

by flowing down all of the compliance requirements to a subcontractor, the prime contractor can 

impose the same requirements on its subcontractors that the Government imposes on the prime 

contractor. 

In addition to having a multitude of non-commercial obligations to comply with, 

subcontractors also face limited contractual rights.  One of the major limitations is that even 

though the work is ultimately for the benefit of the Government, subcontractors have no standing 

to sue the Government.  Subcontractors cannot pursue a request for an equitable adjustment or a 

claim against the Government in its individual capacity.  Therefore, if the Government either 

issues changes to the contract or the subcontractor is insufficiently paid, the subcontractor cannot 

attempt to retrieve money from the Government, regardless of the prime contractor's status or 

solvency.
152

  Likewise, proposed subcontractors cannot protest the award of a contract.
153

 

Subcontractors do have some remedies.  The subcontractor can seek to have the prime 

contractor sponsor its claim or bid protest or, alternatively, the subcontractor may pursue its right 

to sue the prime contractor for breach of contract. 

A. Most Major Prime Contractor Obligations Flow With the Money 

Not all prime contractors have the resources and expertise that a contract can require and, 

as a result, prime contractors seek products and services from subcontractors.  In exchange for 

the revenue provided, however, prime contractors impose many of the laws and regulations 
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governing the performance of Government contracts.  The prime contractors impose these 

obligations by flowing down requisite FAR clauses and statutes to the subcontractor.   

The subcontractor will typically attempt to negotiate removal of some of the prime 

contractor's flow-downs, while, the prime contractor will typically take steps to make certain that 

the major contract compliance requirements are imposed on the subcontractor.  Some of the 

requirements that are not as common in commercial agreements include clauses allowing the 

prime contractor to issue unilateral change orders, stop work orders and contract terminations.  

Indeed, the FAR provides that when the Government terminates a contract for convenience, in 

whole or in part, the prime contractor is required to terminate affected subcontracts.
154

 

B. Intellectual Property 

The FAR Patents clause addresses the intellectual property rights allocation that prime 

contractors may impose upon subcontractors under a Government contract.
155

  The prime 

contractor is required to "flow down" the substance of the data rights clauses without taking 

additional rights as a condition of subcontracting where only the Government's funds are being 

provided: 

At all tiers, the patent rights clause must be modified to identify the parties as 

follows: references to the Government are not changed, and the subcontractor has 

all rights and obligations of the Contractor in the clause. The Contractor shall not, 

as part of the consideration for awarding the subcontract, obtain rights in the 

subcontractor's subject inventions.
156

 

This means that the Government does obtain a royalty-free license under the subcontract 

agreement but the prime contractor is precluded from obtaining similar rights in exchange for the 

subcontract agreement and revenue stream. 

With respect to technical data, the DFARS data clause expresses the same concept: 

Whenever any technical data for noncommercial items is to be obtained from a 

subcontractor or supplier for delivery to the Government under this contract, the 

Contractor shall use this same clause in the subcontract or other contractual 

instrument, and require its subcontractors or suppliers to do so, without alteration, 

except to identify the parties.  No other clause shall be used to enlarge or diminish 

the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's 

rights in a subcontractor's or supplier's technical data.
157

 

Both clauses protect subcontractors from aggressive prime contractors offering a contract 

opportunity in exchange for relinquishment of the subcontractor's intellectual property rights.  

Neither clause, however, prohibits the private parties from separately entering into a purchase or 

licensing agreement whereby the prime contractor obtains rights to use the intellectual property 

in consideration of value not contained in the prime contract. 
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1
 This program is designed to teach attendees unfamiliar with government contracts to recognize common 

government contracting compliance issues and how compliance failures may result in organizational 

liability.  Government contracts incorporate a myriad of legal practice areas, including employment, 

intellectual property, international law, ethics and accounting, to name but a few.  In a complex legal arena 

where a breach of contract can result in civil or criminal fraud investigations, a firm understanding of 

compliance policies and procedures is a must for all corporate counsel.  The New to In-House Committee is 

presenting this topic in a panel discussion format with support from sponsor, Womble, Carlyle, Sandridge 

& Rice PLLC. 
2
 In the rare absence of a statute or regulation, ordinary commercial law can govern a Government contract. 

3
 10 U.S.C. § 2301 et seq. 

4
 40 U.S.C. §§ 471-514 and 41 U.S.C. §§ 251-260. 

5
 10 U.S.C. § 2306 et seq. 

6
 41 U.S.C. § 401 et seq. 

7
 41 U.S.C. § 601 et seq. 

8
 10 U.S.C. § 2301 et seq. & 41 U.S.C. § 403. 

9
 Pub. L. No. 103-355, 108 Stat. 3243 (1994). 

10
 Found in various United States Code Sections, including Sections 10, 31, 40 and 41. 

11
 40 U.S.C. § 1401 et seq. & 41 U.S.C. § 251 et seq. 

12
 10 U.S.C. §§ 2301-2314. 

13
 This is often referred to, in the industry, as "incorporation by reference." 

14
 G.L. Christian & Assoc. v. United States, 312 F.2d 424, 427 (1963). 

15
 FAR Subpart 1.601, General, states – 

(a) Unless specifically prohibited by another provision of law, authority and responsibility to 

contract for authorized supplies and services are vested in the agency head. The agency head may 

establish contracting activities and delegate broad authority to manage the agency's contracting 

functions to heads of such contracting activities. Contracts may be entered into and signed on 

behalf of the Government only by contracting officers. In some agencies, a relatively small 

number of high-level officials are designated contracting officers solely by virtue of their 

positions. 

48 C.F.R. Subpart 1.602-1, Authority, states – 

(a) Contracting officers have authority to enter into, administer, or terminate contracts and make 

related determinations and findings. Contracting officers may bind the Government only to the 

extent of the authority delegated to them. Contracting officers shall receive from the appointing 

authority (see 1.603-1) clear instructions in writing regarding the limits of their authority. 

Information on the limits of the contracting officers' authority shall be readily available to the 

public and agency personnel. 

(b) No contract shall be entered into unless the contracting officer ensures that all requirements of law, 

executive orders, regulations, and all other applicable procedures, including clearances and approvals, have 

been met. 
16

 See General Accounting Office, Principles of Federal Appropriations Law, (2d ed., 1991) at 

www.gao.gov/special.pubs/og91005.pdf., last visited 5/31/2011 (citing United States v. MacCollom, 426 

U.S. 317, 321 (1976)). 
17

 See United States v. MacCollom, 426 U.S. 317, 321 (1976) ("The established rule is that the expenditure 

of public funds is proper only when authorized by Congress, not that public funds may be expended unless 

prohibited by Congress.").  Congressional appropriation of funds will not be discussed in this Primer 

Article. 
18

 G.L. Christian & Assoc. v. United States, 312 F.2d 424, 427 (1963). 
19

 31 U.S.C. §§ 3729-3733; 18 U.S.C. § 287. 
20

 18 U.S.C. § 287. 
21

 31 U.S.C. §§ 3729-3733. 
22

 31 U.S.C. § 3729(b). 
23

 Types of Fraud Prosecuted Under the FCA, available at: http://www.taf.org/whyfca.htm, last visited 

August 16, 2011. 
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24

 Department of Justice Memorandum, FALSE CLAIMS ACT CASES: GOVERNMENT 

 INTERVENTION IN QUI TAM (WHISTLEBLOWER) SUITS, found at 

 http://www.justice.gov/usao/pae/Documents/fcaprocess2.pdf, last visited August 16, 2011. 
25

 Relators are also protected by Whistleblower Protection statutes and regulations that prohibit retaliatory 

actions against whistleblowers.  See Whistleblower Protection Act of 1989; Whistleblower Protection 

Enhancement Act of 2009; FAR Subpart 3.9, Whistleblower Protections for Contractor Employees. 
26

 18 U.S.C. § 1001, et seq. 
27

 15 U.S.C. §§ 78dd-1, et seq. 
28

 Foreign Corrupt Practices Act Overview, located at, http://www.justice.gov/criminal/fraud/fcpa, last 

visited August 16, 2011. 
29

 FAR 52.203-13. 
30

 FAR 52.203-13(c)(1)(i) (as amended by final rule). 
31

Svetz, Holly Emrick, Kearney, James K., Bad News and Good News for Government Contractors: 

Mandatory Disclosures and COTS Exemptions, January 22, 2009, available at: 

http://www.wcsr.com/client-alerts/bad-news-and-good-news-for-government-contractors-mandatory-

disclosures-and-cots-exemptions, last visited August 15, 2011. 
32

 The clause requires training to be provided to the "Contractor's principals and employees, and as 

appropriate, the Contractor's agents and subcontractors."  FAR 52.203-13(c)(1)(ii). 
33

 Id.; FAR Case 2006–007, Contractor Code of Business Ethics and Conduct, 72 Fed. Reg. 65873, Nov. 

23, 2007. 
34

 See Svetz, Holly Emrick, Kearney, James K., Federal Government Contractors And Subcontractors Now 

Must Have Codes of Business Ethics and Conduct, Nov. 29, 2007, available at 

http://www.wcsr.com/articles/federal-government-contractors-and-subcontractors-now-must-have-codes-

of-business-ethics-and-conduct, last visited August 16, 2011; DCAA Memorandum for Regional Directors, 

et al., Audit Guidance on Federal Acquisition Regulation Revisions Related to Contractor Code of 

Business Ethics and Conduct. 
35

 FAR 52.203-13(b)(3)(i); see also Svetz, Holly E., Kearney, James K., Bad News and Good News for 

Government Contractors: Mandatory Disclosures and COTS Exemptions, January 22, 2009, available at: 

http://www.wcsr.com/client-alerts/bad-news-and-good-news-for-government-contractors-mandatory-

disclosures-and-cots-exemptions, last visited August 15, 2011. 
36

 FAR 52.203-13(b)(3)(i). 
37

 Id. 
38

 Id. 
39

 FAR 4.1102. 
40

 FAR 4.1103(a)(1). 
41

 FAR 52.204-8 mandates the use of ORCA on or after January 1, 2005. 
42

 FAR 52.204-10. 
43

 Public Law 109-282, 31 U.S.C. 6101. 
44

 FAR 52.222-26. 
45

 FAR 52.222-26(c)(2). 
46

 Executive Order 11246; FAR 52.222-27. 
47

 FAR 52.222-27(g)(1)-(6). 
48

 FAR 52.222-26(c)(8). 
49

 13 CFR 121. 
50

 NACIS Codes can be found at: http://www.census.gov/naics/2007/index.html, last visited August 16, 

2011. 
51

 The Size Standards Table is available at: 

 http://www.sba.gov/sites/default/files/Size_Standards_Table.pdf, last visited August 16, 2011. 
52

 13 CFR § 121.104 and 13 CFR § 121.106. 
53

 15 U.S.C. § 637(d). 
54

 FAR 52.219-8(a)-(b). 
55

 FAR 52.219-8. 
56

  The contract value must exceed $1,000,000 for construction of a public facility. 
57

 FAR 52.219-9. 
58

 FAR 52.219-9(c). 

69



 

25 

 

                                                                                                                                                 
59

 Id. 
60

 FAR 52.219-9(k)(2); FAR 52.219-16. 
61

 FAR 52.219-9(d)(1). 
62

 FAR 52.219-9(d)(7). 
63

 FAR 52.219-9(d)(8). 
64

 FAR 52.219-9(d)(9). 
65

 FAR 52.219-9(d)(10). 
66

 FAR 52.219-9(d)(11). 
67

 31 U.S.C. § 1352; FAR Subpart 3.8. 
68

 FAR 3.802(a). 
69

 31 U.S.C. § 1352. 
70

 FAR 3.801. 
71

 FAR 3.802(b) (requiring contractors to file OMB Standard Form LLL, available at: 

http://www.whitehouse.gov/omb/grants/sflllin.pdf. 
72

 FAR 3.083(a); FAR 52.203-11. 
73

 31 U.S.C. §3803. 
74

  FAR 3.807. 
75

 FAR 52.222-54. 
76

 FAR Part 31. 
77

 FAR 31.201-2(a). 
78

 48 C.F.R. Part 9904. 
79

 FAR 31.201-3(b)(2); 31.201-2(a)(3). 
80

 FAR 31.201-3(b)(2); FAR 31.201(a)(3). 
81

 37 CFR 401. 
82

 FAR 52.227-11. 
83

 See generally FAR 52.227-14. 
84

 FAR 52.215-1(e). 
85

 Export Administration Regulations ("EAR") 15 C.F.R. Parts 700-799. 
86

 International Traffic in Arms Regulations ("ITAR") 22 C.F.R. Parts 120-130. 
87

 Iraq Sanctions Regulations, Terrorism Sanctions Regulations, & Others, 31 C.F.R. Parts 500-599. 
88

 22 CFR Part 121. 
89

 22 CFR Supplement No. 1 to Part 774. 
90

 Pub. L. No. 103-355, 108 Stat. 3243 (1994). 
91

 FAR Part 12. 
92

 FAR 2.101. 
93

 FAR Subpart 9.603. 
94

 FAR 22.1002-2. 
95

 FAR 22.1001-3. 
96

 29 CFR § 4.123(d). 
97

 FAR Subpart 22.4. 
98

 FAR 22.403-1; see also FAR 52.222-6. 
99

 FAR 22.406-6; FAR 52.222-8. 
100

 FAR 22.302. 
101

 FAR 52.227-15; DFARS 252.227-7013; DFARS 252.227-7014. 
102

 FAR Subpart 25.1 (Implementing the Buy American Act); FAR Subpart 25.4 (Implementing the Trade 

Agreements Act). 
103

 FAR 25.100(b). 
104

 FAR 25.103. 
105

 FAR 25.402(a)(1). 
106

 FAR 25.402(b). 
107

 FAR 25.403(c). 
108

 FAR 25.003. 
109

 FAR 25.401. 
110

 FAR 25.001(c)(2). 
111

 FAR 15.506. 
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112

 FAR 15.506(b). 
113

 See FAR Part 33. 
114

 FAR 33.101. 
115

 FAR 33.103. 
116

 FAR 33.104. 
117

 28 U.S.C. § 1491(b). 
118

 FAR 43.201(a). 
119

 FAR 43.201(b); FAR 32.702. 
120

 FAR 52.243-4(a)-(b). 
121

 See FAR 52.243-1; 52.243-2; FAR 52.243-3; 52.243-4; 52.243-5; 52.243-7. 
122

 Requests for Equitable Adjustments under Department of Defense contracts may also require a 

certification in some instances. 
123

 FAR 42.1303  Stop-work orders; FAR 52.249-2, Termination for the Convenience of the Government 

(Fixed Price). 
124

 FAR 42.1303(b). 
125

 FAR 42.1303(c). 
126

 FAR 42.1303(e). 
127

 FAR 52.249-2. 
128

 FAR 52.249-2(b). 
129

 See FAR Subpart 49.2. 
130

 FAR 52.249(g)(2). 
131

 41 U.S.C. § 15. 
132

 FAR Subpart 42.12. 
133

 FAR 42.1204. 
134

 FAR 42.1204(i). 
135

 FAR 42.1203(c). 
136

 FAR 42.1204(i). 
137

 FAR 4.804-1. 
138

 FAR 4.804-2(b). 
139

 FAR 4.804-1. 
140

 FAR 42.1502. 
141

 FAR 4.804-5. 
142

 FAR 52.215-2. 
143

 FAR 52.215-2(b). 
144

 FAR 52.215-2(f)-(g). 
145

 10 U.S.C. §§ 2306a(g) and 2313(a)(2). 
146

 FAR Subpart 45.604. 
147

 FAR 45.402(a). 
148

 FAR Subpart 45.604. 
149

 Id. 
150

 FAR 52.227-11(c)(1). 
151

 FAR 52.227-11(d)(1)(i). 
152

 Jurisdiction under the Contract Disputes Act is limited to contractors in privity with the Government.  

United States v. Johnson Controls, Inc., 713 F.2d 1541 (Fed. Cir. 1983). 
153

 4 C.F.R. §§ 21.5(h) and 21.13. 
154

 FAR 52.249. 
155

 FAR 52.227-11(k). 
156

 FAR 52.227-11(k)(3). 
157

 DFARS 252.227-7013(k)(2). 
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False Claims Act, 31 U.S.C. § 3729

• Imposes liability on any person who:

– knowingly presents or causes to be presented a false or 
fraudulent claim for payment or approval

– knowingly makes or uses a false record or statement 
material to a false or fraudulent claim

– knowingly makes or uses a false record or statement 
material to an obligation to pay or transmit money or 
property to the Government or knowingly conceals or 
knowingly and avoids or decreases an obligation to pay or 
transmit money or property to the Government
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False Claims Act, 31 U.S.C. § 3729

• Intent required for liability

– Actual knowledge

– Deliberate ignorance of the truth

– Reckless disregard of the truth

• Damages for violation of FCA

– 3x actual damages

– $5,500 – $11,000 civil penalty per “claim”

– Attorneys’ Fees
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False Claims Act, 31 U.S.C. § 3729

• Private plaintiff can sue on behalf 

of United States

• Whistleblower can recover up to 30% 

of amount paid to Government

• Congress intended qui tam actions to help the 
government uncover fraud and abuse by unleashing 
a “posse of ad hoc deputies to uncover and 
prosecute frauds against the government.”
– United States ex rel. Milam v. University of Texas M.D. 

Andersen Cancer Ctr., 961 F.2d 46, 49 (4th Cir. 1992)

75



Recent Amendments to FCA

• Two laws

– Fraud Enforcement and Recovery Act (FERA) 

(May 20, 2009) 

– Affordable Care Act (March 23, 2010)

• Significance

– First material amendments to FCA since 1986

– Overall expansion of FCA liability

– Removal of several important FCA defenses 
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Recent Amendments to FCA

• Presentment

– Requirement to present claim to U.S. is eliminated

• Intent

– Requirement that defendant intended to defraud 

the federal government is eliminated

• Materiality

– Now an explicit element of FCA claim 

– Standard is “natural tendency” to influence
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Public Disclosure Bar Weakened

• Pre amendment: 
– barred qui tam suits based on information previously 

disclosed to public unless whistleblower was “original 
source”

• Post amendment:
– Circumstances constituting public disclosure 

narrowed

– Broadened definition of “original source”

– Bar is no longer jurisdictional
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Enhanced Investigative Tools
• Pre-FERA

– only Attorney General could issue Civil Investigative 
Demand (CID)

– documents produced could not be shared with relator

• Post-FERA

– AG can delegate authority to issue CID

– materials can be shared with relator

• Significance

– DOJ or AUSAs no longer have to rely on agencies to issue 
subpoenas or conduct interviews

– expect relators to have better chance of surviving Rule 12 
motion to dismiss
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Expansion of Retaliation Provision

• Protections now extend to contractors 

and agents

• Protection now applies to lawful acts in 

furtherance of efforts to stop violations

• Consider revising H/R and Compliance 

policies to track changes
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Revisions to so-called

“reverse false claims” provision

• Contractors have always had a duty to return 
overpayments

• However, now, retention of overpayment may give rise 
to FCA liability

• “The burden for providing accurate claims now goes on 
the provider.  It’s a pretty significant increase in the 
power of the government and responsibilities of 
providers.”  -- New York IG James Sheehan 
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Retention of Overpayment Liability

• Per FERA, it is a violation of FCA to “knowingly 
conceal[] or knowingly and improperly avoid[] or 
decrease[] an obligation to pay” money to the U.S.

• What is an “obligation”
– an “established duty, whether or not fixed, . . . .  arising from 

the retention of an overpayment”

• Does not require submission of false record or 
statement but simple act of concealing or avoiding 
the “obligation” to pay back funds
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Retention of Overpayment Liability

• A “person” who receives an 

“overpayment” must: 

– Report and return the overpayment to the 

applicable payor (e.g., CMS or DoD); and

– Provide written notification of 

the reason for the overpayment
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Retention of Overpayment Liability

• An overpayment must be reported and returned by 
the later of:
– The date that is 60 days after the date on which the

overpayment was identified; or

– The date any corresponding cost report is due, if applicable

• Overpayment retained after the deadline is an 
“obligation” under FCA
– Treble damages and penalties under FCA

– Debarment from contract program

– Civil monetary penalty
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Retention of Overpayment Liability

• Returning overpayment is mandatory once it 
is “identified”
– “identified” is not defined

• At what point does retention of overpayment 
give rise to liability?
– Plaintiffs’ view: clock starts upon report or 

concern that an overpayment was received

– Better view: clock starts once the fact of an 
overpayment is confirmed and the amount of the 
refund is quantified
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Retention of Overpayment Liability

• Providers should consider protocol for 

dealing with potential overpayments

– Appropriate review of suspected 

overpayments

– Fast track approval of repayment once 

overpayment has been identified

– Payment letter to applicable payor
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Changes to Other Criminal Provisions

• 18 U.S.C. § 1347

– lowered the intent requirement

– Gvmt not required to prove actual 

knowledge of the statute

• 18 U.S.C. § 24

– broadened definition of “health care 

offense” to include violation of AKS
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U.S. Sentencing Guidelines

• U.S.S.C. directed to update guidelines 

to increase offense levels by 20-50% for 

crimes involving more than $1 million in 

losses

• Key driver is “intended loss” to federal 

healthcare programs
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Other Penalties

• Failure to grant timely access to OIG for 

audits, investigations and other reasons

– Civil monetary penalties

• Obstruction of audit or investigation

– Permissive exclusion
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HELPFUL WEBSITES 

 

GUIDANCE ON DOING BUSINESS WITH THE FEDERAL GOVERNMENT 

Small Business Administration (SBA).  Provides good basic information on working with the 

government (even if you’re not small). 

www.sba.gov/category/navigation-structure/contracting/working-with-government  

 

General Services Administration (GSA).  The GSA is the largest buyer of commercial products 

and services.  It has ordering schedules covering everything from cars to IT hardware, software 

and services to transportation and relocation services.   

www.gsa.gov 

 

 

LISTINGS OF BUSINESS OPPORTUNITIES 

FedBizOpps.gov.  A list of Federal business opportunities. 

www.fbo.gov/ 

 

SBA.  This site provides information about Federal business opportunities, with links to various 

agencies. 

www.sba.gov/content/federal-business-opportunities  

 

Grant.gov.  A clearinghouse for federal grant opportunities. 

grants.gov/ 

 

 

ACQUISITION REGULATIONS 

Federal Acquisition Regulation (FAR).  The overarching regulation that governs how the 

government purchases its requirements.  In addition, there are agency supplements that address 

specific agency requirements dictated by other statutes.   

www.acquisition.gov/far/  

 

Department of Defense, Defense FAR Supplement (DFARS). 

www.acq.osd.mil/dpap/dars/dfarspgi/current/index.html  

 

General Services Administration (GSA), General Service Administration Acquisition Manual 

(GSAM). 

www.gsa.gov/portal/content/101180 

 

 

SMALL BUSINESS SITES 

NAICS Codes.  Table of NAICS code size standards for small business by industry code 

http://www.sba.gov/content/table-small-business-size-standards 

 

SBA Regulations.  SBA small business regulations generally 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title13-vol1/xml/CFR-2011-title13-vol1-part121.xml  
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8(a) Program.  SBA small business regulations for 8(a) companies 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title13-vol1/xml/CFR-2011-title13-vol1-part124.xml  

 

Service Disabled Veterans.   SBA small business regulations for Service Disabled Veteran-

Owned Small Businesses 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title13-vol1/xml/CFR-2011-title13-vol1-part125.xml  

 

HubZones.  SBA small business regulations for HUBZone small businesses 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title13-vol1/xml/CFR-2011-title13-vol1-part126.xml  

 

Women-Owned Businesses.  SBA small business regulations for Women-Owned Small 

Businesses 

http://www.gpo.gov/fdsys/pkg/CFR-2011-title13-vol1/xml/CFR-2011-title13-vol1-part127.xml  

 

 

OTHER REGULATIONS 

Federal Travel Regulation (FTR) - The FTR is the regulation contained in 41 Code of Federal 

Regulations (CFR), Chapters 300 through 304.  It implements statutory requirements and 

Executive branch policies for travel by Federal civilian employees and others authorized to travel 

at government expense.  It is often used to limit reimbursement of contract travel costs.  

www.gsa.gov/portal/category/21222  

 

 

FALSE CLAIMS ACT 

Discussion of the False Claims Act.  This Centers for Medicare and Medicaid Services (CMS) 

site provides an overview of the “heart” of the FCA. 

https://www.cms.gov/smdl/downloads/SMD032207Att2.pdf 

 

State False Claims Acts.  The Office of the Inspector General, U.S. Department of Health and 

Human Services, provides an overview of state FCA laws reviewed by OIG. 

www.oig.hhs.gov/fraud/state-false-claims-act-reviews/index.asp  

 

General Information.  The Taxpayers Against Fraud, a nonprofit public interest organization, 

provides an overview from a “non-government” perspective, including trends, cases, settlements, 

etc. 

www.taf.org/whyfca.htm  

 

Qui Tam process.  The Department of Justice provides an overview of the qui tam process. 

www.justice.gov/usao/pae/documents/fcaprocess2.pd 
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MISCELLANEOUS 

Central Contractor Registration.  The CCR collects, validates, stores and disseminates data in 

support of agency acquisition and award missions.  You must register to be considered for 

Federal opportunities. 

www.bpn.gov/ccr/default.aspx  

 

U.S. Citizenship and Immigration Services, E-Verify for Federal Contractors 

http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d1a/?vgnexto

id=534bbd181e09d110VgnVCM1000004718190aRCRD&vgnextchannel=534bbd181e09d110V

gnVCM1000004718190aRCRD   

 

Access to the US. Code, Code of Federal Regulations, statutes, and much more. 

http://www.gpoaccess.gov/cfr/index.html 
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ACC ON-LINE RESOURCES – GOVERNMENT CONTRACTS 

 

FAR Code of Conduct Training Course (Feb 2011) 

http://www.acc.com/legalresources/resource.cfm?show=1276795  

 

Federal Contracts: Termination for Convenience (July 2011) 

http://www.acc.com/legalresources/quickcounsel/fctfc.cfm  

 

Export Controls: An Introduction (June 2011) 

http://www.acc.com/legalresources/quickcounsel/Export-Controls.cfm  

 

Ethics Issues in Government Investigations (Oct 2010) 

http://www.acc.com/legalresources/resource.cfm?show=1238662  

 

The Government Investigator is Knocking: Now What? (Sept 2010) 

http://www.acc.com/legalresources/resource.cfm?show=265476  

 

In-house Counsel Beware: The False Claims Act Might Impact Your Business 

http://www.acc.com/legalresources/resource.cfm?show=721320  

 

Developments for Federal Contractors and Subcontractors (Including Commercial Vendors) (Oct 

2009) 

http://www.acc.com/legalresources/resource.cfm?show=740240  

 

Federal Contracting Equal Opportunity Requirements (Feb 2009) 

http://www.acc.com/legalresources/resource.cfm?show=141362  

 

Government Contracts for the Generalist (Oct 2008) 

http://www.acc.com/legalresources/resource.cfm?show=159747  
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RFP / RFQ Checklist 

 
 RFP / RFQ Checklist 

Start-Up  

 Add to Deltek Vision Activities Calendar and 
Create or Link Opportunity Record 

 Check Opportunity Record-Edit/Add info to all 
Tabs & Fields 

 Create Project Folder and Subfolders on P 
Drive 

 Confirm Distribution of RFP/RFQ – Distribute 

 Engage Graphics Right Away 

 Review RFP/RFQ  

 Confirm GO 

 Agreement/Contracts – to legal if necessary 

 Insurance Requirements – to Erin if necessary 

 Send Other Forms to appropriate individuals  

 Complete Proposal Directive Form  

 Schedule Strategy/Kick-off Meeting  

 Check client website DAILY for Amendments - 
Distribute 

Research 

 Do your homework and be prepared. 

 Remember to look on Google, All proposal 
Network Drives (and project drives if granted 
access), Vision, and SharePoint (all areas – 
Marketing/Proposals/projects/etc.) for 
information regarding projects, personnel, 
relevant proposal text. 

First Draft 

 Mock-up a COMPLETE DRAFT - research and 
write where appropriate 

 Pull Covers, Tabs, Matrices, Org Charts, etc. 
from templates 

 Do your Why Hill bullets 

 QA/QC Review -  use your “buddy” before 
sending out 

 Distribute Draft For Review 

Second / Third Draft 

 Continue Research, Writing, Editing - don’t 
wait for information – create it or go get it! 

 Distribute to Team/VJD/TJS/P&G Director  

 Provide a start for each section  

 Keep in close contact with the BD Pursuit Lead 
(BE PERSISTANT) 

 Request all appropriate information from your 
subconsultants – provide our templates if 
possible 

Assemble 

 READ the entire submission and  

 Reread RFP/RFQ/And AMENDMENTS 

 Make corrections from BD Pursuit Team  

 Spell check, check formatting and style, and 
check for unnecessary double spaces. 

 Have fresh eyes do a QC 

 Distribute Draft  

 Make Mailing Labels  

 Make final corrections/improvements. 

 Get PD signatures on letter (Electronic 
signature must have written approval) 

 Make final copy(s)  

 Give to BD Pursuit Team/P&G Team for flipping 
and final review before mailing out. 

 Wrap it and Send it off. 

Closeout (within 24 hours) 

 Confirm delivery to client – email final PDF & 
Confirmation to Pursuit Team 

 Upload Final PDF on SharePoint  

 Update Vision Opportunity Record / add 
SharePoint link to File Tab 

 Tag Boilerplate/Vision changes-add/edit 
accordingly/link new/revised BP docs to 
SharePoint 

 Add Email correspondence to File 

 Clean off extraneous documents  

 Clean up any mess and restock supplies 
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RFP/RFQ EVALUATION 
 

 

Information in this form provides the details required for evaluating an RFP/RFQ. 

EVALUATION – Indicate if this is an RFP or RFQ, Include Title and Number, and Indicate the Status (Go, No-Go, Undecided) 

RFP RFQ TITLE AND NUMBER GO NO-GO UNDECIDED 

      

OPPORTUNITY 

Project:  Project Location:  

Client:  Client Address:  

Managing Office:  Office Splits:  

BD Manager:  Proposal Manager:  

Technical Lead:  Construction Cost:  

MILESTONES DATE/WEEKDAY TIME CLIENT CONTACT/LOCATION/PHONE # 

Quals Due:    

Site Visit:    

Pre-Proposal Mtg:    

Proposal Due:    

Presentation:    

Notifice of Award:    

SUBCONSULTANTS 

Subconsultant Roles:  

Participation Roles:  MBE        WBE       DBE      SBE Budget:  Schedule:  

Contract Type:  CPTF      ATC        Lump Sum Funding Availability:  Geo Limitations:  

SCOPE OF WORK 

 

SUBMITTAL REQUIREMENTS AND SCHEDULE 

SECTION TITLE/TASK REQUIREMENT/INSTRUCTION: ASSIGNED TO: DUE: 

    

    

    

    

    

SPECIAL INSTRUCTIONS, NOTES, HIGHLIGHTS  –  nclude Page Limitations, Single vs Double Sided, Fonts & Size, Attachments, Binding, Environmental Requirements, etc. 

 

REQUIRED DOCUMENTS  – Identify Required Certificates, Bonds, Notarized Forms, Licenses, etc. 

  

DISTRIBUTION OF ORIGINAL AND COPIES  – Include All Recipients 

  

EVALUATION 

EVALUATION CRITERIA 

 

QUESTIONS THAT CLARIFY PROJECT, SCOPE &  REQUIREMENTS 

 

COMMENTS 

 
 

Prepared by:  Distribution:  
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Proposal Directive 
 

 

 Proposal Directive Page | 1 
  

BD Lead: Name 

Proposal Manager: Name 

Graphics / Multimedia: Name 

Assisting: Name 

SUMMARY OF FACTS 

Date Due: Tuesday, September 16, 2009 
 Prebid Date: 00/00/00 
 Questions Due: 00/00/00 
 Shortlist Selection: 00/00/00 
 Presentation Date: 00/00/00 
 Final Selection: 00/00/00 

Time Due: 4:00PM 

Client Name: NBA 

Project Name: Sacramento Convergence 

Number of Copies: 10 – 15 Leave Behind Copies 

Time Limit (for presentations): 45 minutes 

Partners/Subs: Gerry N. Kamilos, LLC (LEAD) 
Hill Redwood Development Corp 
Hill International, Inc. (CM/PM) 
Redwood Capital Advisors, LLC 

Project Description: Sacremento Kings Arena 
Cal Expo and Structured Parking 

GRAPHIC THEME/NEEDS 

KeyNote, PowerPoint, Leave Behinds, Graphic Collage, Transit Themes, and Concepts, etc. 

OTHER RELEVANT INFORMATION 

Why Team/Differentiators: Gather these necessary points to create your win theme 
message throughout submission and place here for 
discussion at kickoff meeting 

Relevant Projects: List Top 10 

Key Personnel: Principal in Charge, Project Manager, others 

Website to download RFP and/or amendments 
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 Proposal Directive Page | 2 
  

PROPOSAL OUTLINE 

 

Section Responsibility Due Date 

Cover Letter   

Table of Contents   

Technical Proposal 
a. Introduction to Firm 

 History 

 Locations 

 Personnel by Discipline 
b. Project Understanding 

 Scope of Services 
c. Project Approach 

 Management Plan 

 Methodology 

 Communications Plan 

 Staffing Approach 
d. Firm Qualifications 

 Last 5Years 
e. Team 

 Key Personnel 

 Subconsultants 

 Resumes 
f. Subcontracting Plan 

  

Price Proposal 
a. Price 
b. Schedule 
c. Terms and Conditions 

  

Appendix 
a. Forms 
b. cccc 
c. cccc 
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 Proposal Directive Page | 3 
  

SCHEDULE 

RFP Received: ? 

Strategy Meeting/Kick-off Date (within 24 hours of receipt of RFP): ? 

Pink Team Date (first draft): ? 

Red Team Date (final draft): ? 

Green Team Date (fee review): ? 

Production Date (1 to 2 days before due date): ? 

 

MONTH 

MONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY 

Day 

 

 

Day 

 

 

Day 

 

 

Day 

 

 

Day 

 

Day Day Day Day Day 

 

 

Day Day Day Day Day 

 

 

Day Day Day Day Day 
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PROJECT W IN PLAN 
 

Complete this Win Plan to highlight the strategy for winning this opportunity.  

OPPORTUNITY 

Project Title/RFP #:  Date:   

Proposal #/Charge #:  Review Date/Time:  

Technical Lead:  Cost Prop. (Y/N):  

Project Manager:  Project #:  

BD Manager:  Construction Value:  

Proposal Manager:  Prof. Services Budget:  

Professional Services:  Contract Duration:  

PROJECT STATUS  SUBMISSION DATE 

 

Quals Due Date:  

Proposal Due Date:  

Presentation Date:  

CLIENT 

CLIENT ISSUES/HOT BUTTONS HOW WE WILL ADDRESS CLIENT ISSUES/HOT BUTTONS 

1.    

2.    

3.    

SELECTION 

SELECTION CRITERIA HOW WE WILL MEET SELECTION CRITERIA 

1.     

2.    

3.    

PROJECT GOALS & OBJECTIVES 

PROJECT GOALS & OBJECTIVES HOW WE WILL MEET GOALS & OBJECTIVES 

1.     

2.     

3.      

SELECTION COMMITTEE 

NAME AGENCY / TITLE ISSUES 

1.    

2.    

3.    

PROJECT TEAM 

POTENTIAL TEAMING PARTNERS ROLE RATIONALE 

1.         

2.        

3.      

STRENGTHS WEAKNESSES 

1.   1.   

2.   2.   

3.   3.   

STRATEGIES FOR MITIGATING WEAKNESSES DISCRIMINATORS (AT LEAST 3 QUALIFIED POINTS) 

1.   1.   

2.   2.   

3.   3.   
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PROJECT W IN PLAN 
 

COMPETITION 

COMPETITOR ASSESSMENT  
Score each Competitor using 1-5  Points for each Criteria (1 = Low;  5 = High) – Total the Points in the Right Column 

Firm / Specific Assignment 
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1.           

2.           

3.           

25-35 Points = Tough Competition;     19-24 Points = Medium Competition;   1-18 Points = Light Competition 

COMPETITOR STRENGTHS AND WEAKNESSES 

COMPETITOR TEAM STRENGTHS WEAKNESSES 

1.     

2.     

3.     

STRATEGIES FOR COUNTERING COMPETITORS 

COMPETITOR TEAM STRATEGY FOR COUNTERING COMPETITOR 

1.    

2.    

3.    

STRATEGY FOR WINNING 

 

ADDITIONAL COMMENTS 

 

ATTACH ALL RELEVANT DOCUMENTS 

Prepared by: 

 

Distribution 

 

Business Development Lead/Capture Manager 
Executive Sponsor, Principal in Charge,  
Regional Manager, Project Manager, Proposal Manager 
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1

It happens all the time—we find in due diligence for an 

acquisition, in the investigation of a violation, or just in 

conversation—clients who have been insisting vociferously 

that they don’t have any obligations to comply with 

government contract regulations, actually do. Some 

common reasons organizations claim they are exempt from 

compliance measures are:

We have no direct contracts with any •	
governmental customer.

We only sell commercial-off-the-shelf (“COTS”) •	
products.

We sell in large lots to wholesalers, so it is •	
impossible to trace any of our products to a 
government contract.

We are a small business and we are the fifth •	
company down in the supply chain.

For some government contract compliance requirements, 

these facts do make a difference and will insulate the 

organization. For others, however, they do not. Over the last 

two years, the emphasis on compliance and enforcement of 

laws and regulations that had, for at least a decade, largely 

only been enforced through whistleblower complaints, has 

swelled immensely. In fact, over these last two years that 

have brought an increased number of compliance reviews 

and audits, federal agencies have been hiring thousands 

of new employees to perform audits, investigations, and 

bring enforcement actions against contractors. Now, more 

than ever before, is the time to assess your status as an 

organization and face the reality that you may, in fact, fall 

under the umbrella of the laws and regulations governing 

contractors and subcontractors providing goods or services 

to the government.

In assisting you with this assessment, review the threshold 

compliance issues below and decide whether any of the 

issues may apply to your organization.

The most stringent and invasive requirements impact the 

human resources department of any organization that may 

be considered a government contractor or subcontractor.

Equal Opportunity Employment
The equal opportunity requirements of Executive Order 

11246, also found in the Federal Acquisition Regulation 

(“FAR”) clause 52.222-26 and 41 C.F.R. Part 60-1, apply to 

every subcontractor, at any tier, that has received $10,000 

or more in federal contracts or subcontracts in the last 

twelve months. Contractors and subcontractors must 

submit required reports and conduct hiring and promotions 

in accordance with the requirements set forth in these 

regulations. Executive Order 11246 and its implementing 

regulations prohibit nonexempt government contractors 

and subcontractors from discriminating on the basis of 

race, color, religion, sex, or national origin and also require 

statements in employment advertisements conveying the 

notion that applicants will be considered without regard to 

race, color, religion, sex, or national origin.

Organizations are subcontractors if the products or services 

they perform are included in the scope of work for the prime 

contract. This is true regardless of whether the subcontractor 

is aware that its products or services are within the scope 

You Say You Aren‘t A Government Contractor – Or Is It Just Wishful Thinking?
By Holly Emrick Svetz

Womble Carlye Sandridge & Rice, PLLC

Holly Emrick Svetz is a member of the 

government contracts practice group in the 

Tysons Corner, Virginia office of Womble Carlyle 

Sandridge and Rice, PLLC. She appreciates the 

assistance provided by Steve Cave, an associate

in the firm’s government contracts practice 

group. She can be reached at (703) 394-2261 

or HSvetz@wcsr.com.

260



2

of work. For example, in a large construction project, the 

doorknob supplier may be considered a low level COTS 

supplier, but because doorknobs are required in the building, 

the doorknob supplier is a government subcontractor for 

compliance purposes. Thus, regardless of the supplier’s belief 

of its status as a government subcontractor, the supplier is, in 

fact, a government subcontractor and must comply with the 

regulations relating to equal opportunity employment. The 

equal opportunity requirements apply to work performance 

and hiring activities in the United States.

Affirmative Action
The affirmative action requirements contained in Executive 

Order 11246, also found in the Federal Acquisition Regulation 

(“FAR”) clause 52.222-26 and 41 C.F.R. Part 60-1, apply to 

every subcontractor, at any tier, that has received $50,000 or 

more in federal contracts or subcontracts in the last twelve 

months. If an organization’s actions are within the scope 

of the affirmative action regulations, it must comply with 

the three main affirmative action requirements including: 

maintaining a written affirmative action plan; posting notices; 

and collecting and reporting employment data.

Generally, an organization must establish affirmative action 

plans if it has at least $50,000 in government contracts 

or subcontracts and there are 50 or more employees. 

Affirmative action regulations apply to work performance 

and hiring activities in the United States.

There are separate affirmative action requirements for 

workers with disabilities1 and veterans.2 The requirements 

for disabled workers apply to subcontracts exceeding 

$15,000 and requirements for veterans apply to subcontracts 

exceeding $100,000.

Just as with the Equal Opportunity Employment regime, 

even when the requirement has not been expressly included 

in a subcontract, the Department of Labor has held 

employers responsible for failing to implement affirmative 

1  FAR 52.222-36 and 41 C.F.R. § 60-741.5.

2  FAR 52.222-37 and 41 C.F.R. § 60-250.40.

action obligations, reasoning that the organization should 

be able to tell when it is supporting a government contract.3 

Possible penalties imposed by the Department of Labor 

for failure to comply include suspension and debarment 

from government contracts, grants, loans and related 

federal programs. State and local governments and many 

very large corporations will also refuse to do business with 

an organization that is on the federal government list of 

suspended or debarred entities, which is why federal 

suspension or debarment are considered “death sentences” 

for organizations.

Employment Eligibility Verification
The employment eligibility verification, or E-Verify 

requirements apply to first tier subcontractors that have 

services and construction subcontracts with a value of 

at least $3,000. E-Verify requirements apply to work 

performance and hiring activities in the United States. 

The Immigration and Customs Enforcement branch of 

the Department of Homeland Security has dramatically 

increased its administrative enforcement actions against 

government contractors that have knowingly hired or 

harbored illegal aliens and has commenced suspension and 

debarment actions against violators.

More
The compliance requirements listed above highlight just a 

few examples of regulations that are applicable in almost 

every government subcontract and that have caused 

extensive disruption when an organization suddenly 

discovers they are germane to operation and must be 

obeyed. Additional compliance obligations are also likely 

to apply when an organization operates as a subcontractor 

to the government. These requirements include a code 

3   See e.g., In the Matter of Office of Federal Contract Compliance 
Programs, United States Dept. of Labor v. Fl. Hosp. of Orlando, 
2009-OFC-00002 (Oct. 2010) (an organization is responsible for 
complying with affirmative action regulations, even when it does 
not know it is considered a subcontractor to the government, when 
the organization is “performing [or] assuming or undertaking” of 
another company’s prime contract to provide goods or services to 
the government.).
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of business conduct and ethics, along with training and 

internal controls; domestic preference requirements; 

regulations requiring minimum wages by labor category 

and minimum benefi ts; plans to provide small businesses 

subcontracting opportunities; and identifi cation of 

intellectual property rights, marking requirements, and 

licenses to the government.

The Ever-Changing Regulatory World
New regulations are constantly being drafted, proposed 

and adopted as fi nal,4 and old regulations are revised. 

Adoption of new regulations and changing old ones can 

play a signifi cant role in operational planning. Alterations in 

the regulatory scheme may bring an organization that was 

previously not affected by the compliance requirements, into 

the sphere of government contract regulations, burdening 

the organization with previously unknown requirements 

such as implementing certain procedures, gathering certain 

data, reporting that data, and record retention.

Penalties For Non-Compliance
The risks of failing to comply with rules and regulations 

are substantial. As stated above, whether the organization 

believes it is a government contractor has no bearing on the 

4 See e.g., Executive Order 13496, Notifi cation of Employee Rights 
Under Federal Labor Laws, January 30, 2009.

penalties imposed for failing to comply with regulations. 

All entities that do business with the government can 

expect their compliance program to be tested by auditors, 

investigators, competitors, or whistleblowers.

If, as the result of an audit, the Department of Labor or 

any other regulatory body fi nds that an organization is 

not in compliance with rules and regulations, substantial 

penalties can be imposed. For example, the organization 

runs the risk of having its contracts terminated, receiving 

a government claim for repayment or penalties, extensive 

and invasive civil or criminal investigations, or suspension 

or debarment from government contracting, grants, loans 

and other federal government programs.

Conclusion
An organization can no longer afford to play the ostrich 

and put its head in the sand and hope the government 

never notices its role in government contracting. If your 

organization meets any of the criteria discussed above, 

you are a subcontractor and it is time to spend an 

adequate amount of time and resources to meet regulatory 

requirements rather than spending the time and resources 

in defending against draining government investigations.

WOMBLE CARLYLE SANDRIDGE & RICE, PLLC 1110_6227 GA SC NC VA DC MD DE ©2010

www.wcsr.com
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Texting While Driving Policies "ENCOURAGED" for Government Contractors 

 

It is no secret that sending or reading e-mails or text-messages, or “texting,” while driving is a 

hot topic for state legislatures.  An estimated 16,000 fatalities occurred between 2002 and 2007 

as a result of texting while driving,1 causing regulation of what has become the preferred-

communication medium for Generation Y.  Today, thirty-four states ban texting while driving 

altogether, while an additional seven states prohibit novice drivers from texting behind the 

wheel.2  Eleven of these states passed their respective laws as recently as 2010.3  Although these 

state laws are hardly surprising, a new procurement regulation might catch some government 

contractors and subcontractors off guard.  On July 5th, the Government adopted as final Federal 

Acquisition Regulation ("FAR") clause 52.223-18.  A September 29, 2010 interim rule was 

previously entitled “Contractor Policy to Ban Text Messaging While Driving.”4  The final rule, 

which becomes effective August 4th, was re-named “Encouraging Contractor Policies to Ban 

Text Messaging While Driving” to better reflect its non-mandatory nature.5

 

 

                                                 
1 Stephanie Hanes, Texting Caused ‘Total Distracted Deaths’ to Rise, Study Finds, THE 
CHRISTIAN SCI. MONITOR (Sept. 23, 2010), 
http://www.csmonitor.com/USA/Society/2010/0923/Texting-caused-total-distracted-driving-
deaths-to-rise-study-finds.  
2 Cell Phone and Texting Laws, GOVERNORS HIGHWAY SAFETY ASS’N (July 2011), 
http://www.ghsa.org/html/stateinfo/laws/cellphone_laws.html.  
3 Michael Schrier, Jackson Kelley PLLC, Text Messaging While Driving Prohibited for 
Government Contractors, GOV’T CONTRACTS MONITOR (MAR. 30, 2011), 
http://govtcontractsmonitor.jacksonkelly.com/2011/03/text-messaging-while-driving-prohibited-
for-federal-contractors.html. 
4 Federal Acquisition Regulation (interim rule); Contractor Policy to Ban Text Messaging While 
Driving, 75 Fed. Reg. 60,264 (Sept. 29, 2010). 
5 Federal Acquisition Regulation (final rule); Encouraging Contractor Policies to Ban Text 
Messaging While Driving, 76 Fed. Reg. 39,240, 39,240 (Jul. 5, 2011) (to be codified at FAR 
52.223-18). 
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The Executive Order providing the authority for FAR 52.223-18 was issued by President Obama 

in September 2009.6  The EO, entitled “Federal Leadership on Reducing Text Messaging While 

Driving,” requires federal agencies to “encourage” government contractors and subcontractors to 

adopt and enforce policies that ban texting while driving government or company owned 

vehicles, or driving any vehicle while performing work for the federal Government.7  

Accordingly, the FAR was amended to include clause 52.223-18, which originally declared that 

contractors and subcontractors “should” adopt and enforce the anti-texting policies.8  A training 

requirement of the clause states that contractors and subcontractors “should” establish, or re-

evaluate, programs that increase awareness of policies on texting while driving and the safety 

risks associated with such behavior.9  Finally, the language of FAR 52.223-18 must be inserted 

into all government contracts, subcontracts and solicitations issued after September 29, 2010 

(which exceed the micro-purchase threshold, generally $3,000).10  The only change to the final 

version of the rule is that “should” has been replaced with “encouraged to.”11

 

  This minor 

alteration is insignificant for practical purposes.  

On the one hand, government contractors and subcontractors can rest assured that 

“[i]mplementing [texting while driving] policies in any contract or subcontract is not 

mandatory.”12

                                                 
6 Exec. Order No. 13513, Federal Leadership on Reducing Text Messaging while Driving, 74 
Fed. Reg. 51,225 (Oct. 6, 2009). 

  But given the large number of states that have already banned texting while 

driving, FAR 52.223-18 should mean nothing new for many government contractors and 

subcontractors. 

7 Id. 
8 FAR 52.223-18(c) (2010). 
9 FAR 52.223-18(c)(2) (2010). 
10 FAR 52.223-18(d) (2010). 
11 Encouraging Contractor Policies to Ban Text Messaging While Driving, 76 Fed. Reg. at 
39,240. 
12 Id. at 39,241. 
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On the other hand, as employers, government contractors and subcontractors should consider the 

possible benefits of implementing anti-texting policies. 

• The Shield:  A policy prohibiting employees from texting while driving where there 

is any connection to the organization's business could form the basis for a defense to a 

respondeat superior liability claim arising from an employee accident.13

• The Sword:  A plaintiff's attorney could imply that a government contractor that did 

not adopt an anti-texting policy and train its employees accordingly is irresponsible 

and should bear liability for damages caused by its employees who text and drive. 

 

 

Wise government contractors and subcontractors that have yet to adopt anti-texting while driving 

policies will strongly consider doing so. 

 

Should you have any questions about the contents of this alert, please feel free to contact Holly 

Emrick Svetz (HSvetz@wcsr.com; 703-394-2261) or any member of our Government Contracts 

Team.14 

 

Womble Carlyle client alerts are intended to provide general information about significant legal 
developments and should not be construed as legal advice on any specific facts and circumstances, 
nor should they be construed as advertisements for legal services. 

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we 
inform you that any U.S. tax advice contained in this communication (or in any attachment) is not 
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or 
matter addressed in this communication (or in any attachment). 

 

                                                 
13 Schrier, supra note 3. 
14 Special thanks to Summer Associate Brendan Mackesey for his contributions to this alert. 
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A Potpourri of Small Business Program Changes 

 

Significant new initiatives have recently been launched by the U.S. Small Business Administration 

("SBA") in an attempt to meet its small business contracting goals.  These initiatives include establishing a 

women-owned small business set-aside program and also, after ten years of relatively no change to its 8(a) 

Business Development program, dramatic changes to the rules of that program.  These new initiatives will have 

major implications for contractors for years to come.  Some of the major highlights follow. 

Women-Owned Small Business Set-Aside Program 

On October 7, 2010, the SBA published a final rule expanding federal contracting opportunities for 

women-owned small businesses ("WOSB"s), which became effective on February 4, 2011 (the "final WOSB 

Rule").
1
  The Final WOSB Rule authorizes contracting officers ("CO"s) to limit competition, or to set aside, 

contracts in certain industries in order to foster competition solely among WOSBs or economically 

disadvantaged women-owned small businesses ("EDWOSB"s).  The Final WOSB Rule allows agencies to set 

aside five percent of federal contract dollars for WOSBs in industries where SBA has determined that WOSBs 

are underrepresented or substantially underrepresented.  The program is intended to assist the Federal 

government in reaching its statutory goal of awarding five percent of federal contracting dollars to women-

owned small businesses.
2
 

Participation Requirements 

To participate in either the WOSB or EDWOSB set aside program, a contractor must be 51 percent 

owned and controlled by one or more women, with "the management and daily business operations of the 

concern . . . [also] controlled by one or more women."
3
  As with the Service-Disabled Veteran-Owned Small 

Business ("SDVOSB") set-aside program, women must own the business in a direct, personal capacity (i.e. – 

not through a separate business entity, a trust or employee stock ownership plan).  Additionally, the owner(s) 

must be U.S. citizens.
4
   

To qualify for EDWOSB set-asides, in addition to the requirements above, the contractor must be 

"small" in its "primary industry" and be considered "economically disadvantaged."
5
  The SBA will use a 

"totality of the circumstances" test to determine whether a WOSB is "economically disadvantaged."  Factors 

                                                 
1
 Women-Owned Small Business Federal Contract Program, Final Rule, 75 Fed. Reg. 62258, 62285 (Oct. 7, 2010) . 

2
 Id. Women owned small businesses received 3.2 percent of federal procurement dollars in FY 2005, 3.4 percent in 2006, 3.39 

percent in 2008 and 3.68 percent in 2009.  See Federal Procurement System Small Business Goaling Report, FY 2006; see also SBA 

2009 Government-Wide Small Business Procurement Scorecard; found at: 

http://archive.sba.gov/idc/groups/public/documents/sba_program_office/govt_wide_2009.pdf. 

3
 Id. 

4
 Id. at 62, 283. 

5
 Id. 
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considered in determining whether a business is economically disadvantaged include, among other 

considerations, whether the business owner’s personal income is less than $200,000, the fair market value of 

assets owned, and whether the business can obtain a line of credit based on the woman's ownership.
6
  However, 

a WOSB need not be certified as "economically disadvantaged" to compete for set-aside contracts when a CO 

finds that WOSBs are "substantially under-represented" in that industry.  In that event, all WOSBs, regardless 

of economic status, can compete for the set-aside.   

Types of Contracts Eligible to be Set-Aside 

To be eligible for a WOSB set-aside, the estimated value of a contract must be less than $5 million for 

manufacturing industry codes and less than $3 million for all other contracts.
7
  The Final WOSB Rule identifies 

83 industries
8
 where WOSBs are "under-represented or substantially under-represented."  Proposed set-aside 

contracts are limited to the procurement of goods or services in one of these 83 identified industries.
9
 

Certification Requirements 

As with certain other set-aside programs, the Final WOSB Rule requires a business to satisfy 

certification requirements which can be met by self-certification or certification by SBA approved third-party 

certifiers.
10

  There are special requirements for each type of certification, and self-certification requires a more 

robust submission of company documents to the SBA for review than certification by an approved third-party 

certifier.  In conjunction with the required registration in the Online Representations and Certifications 

Application ("ORCA") and Central Contractor Registration ("CCR") databases, the WOSB applicant must 

submit a copy of the WOSB Business Program Certification to the WOSB program repository and update its 

annual representations.
11

  Anyone seeking to participate is advised to do so cautiously, however, given that the 

                                                 
6
 An exhaustive list of the factors is set forth in the Final WOSB Rule. 

7
  Id. 

8
 As originally proposed, the rule was to include only four industries.  This was changed to 83 based on the large number of comments 

received by the SBA and the Kauffman-Rand Foundation's study identifying the 83 industries. The Rand Report is available to the 

public at http://www.Rand.org/pubs/technical_reports/TR442. 

9
 The Final WOSB Rule also removes the requirement set forth in the proposed rule that each agency setting aside contracts for 

WOSBs must certify that it previously engaged in discrimination against WOSBs.  See Women-Owned Small Business Federal 

Contract Assistance Procedures, 72 Fed. Reg. 73285, (Dec. 27, 2007) (proposed rule); Women-Owned Small Business Federal 

Contract Program, 75 Fed. Reg. 62258 (Oct. 7, 2010) (final rule).  See SBA News Release, SBA Releases Final Women-Owned Small 

Business Rule to Expand Access to Federal Contracting Opportunities, Release No. 10-55, Oct. 4, 2010. 

10
 Final WOSB Rule at 62,285. 

11
 The WOSB program repository is a device that will be used by the SBA when contractors choose to self-certify eligibility to 

participate in the set-aside procurements.  The repository is part of the SBA's General Login System where self-certifying contractors 

can upload their certifications and all required supporting documentation.  The General Login System can be found at: 

https://eweb.sba.gov/gls/dsp_addcustomer.cfm. 
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SBA has announced its intention to engage in substantial auditing to ensure eligibility of participants and to 

vigorously pursue punitive action against ineligible contractors seeking to take advantage of the program.
12

   

Changes to the 8(a) Business Development Program 

For the first time in nearly ten years, the SBA has comprehensively revised the regulations governing 

the 8(a) Business Development program in a final rule issued on February 11, 2011 (the "Final 8(a) Rule").
13

  

Except for minor technical changes, the Final 8(a) Rule closely resembles the proposed rule published in 

October 2009 and, among other things, focuses on changing the mentor-protégé relationship and increasing the 

transparency of Alaska Native Corporations. 

The Final 8(a) Rule went into effect on March 14, 2011 and only applies prospectively.  Accordingly, 

approved mentor-protégé agreements and joint ventures in effect prior to March 14, 2011 will not be affected. 

Changes to the Mentor-Protégé Program 

Some of the major highlights of the new 8(a) program include: 

 Although several agencies currently have mentor-protégé programs, only mentor-protégé 

agreements approved by SBA or DOD, pursuant to SBA’s authorized mentor-protégé program, 

will avoid triggering affiliation rules.  If contractors use other agencies’ mentor-protégé 

agreements, they risk being considered "affiliated" on the basis of such agreements.
14

 

 The Final 8(a) Rule requires that large businesses and their 8(a) protégés abide by 8(a) mentor-

protégé requirements on non-8(a) set-aside contracts.  Prior to the Final 8(a) Rule, approved 8(a) 

mentor-protégé contractor teams could pursue HUBZone, SDVOSB, and other small business 

set-asides without following the 8(a) restrictions regarding the relationship between the mentor 

and protégé. 

 Mentors may have up to three simultaneous protégés, while protégés may have a second mentor 

in a secondary and unrelated NAICS code. 

 Mentor-protégé agreements must be approved by the SBA before submitting a joint venture 

offer. 

 The Final 8(a) Rule provides new consequences for mentors who fail to provide adequate 

assistance to their protégés, ranging from stop-work orders to debarment of the mentors. 

                                                 
12

 See SBA News Release, SBA Releases Final Women-Owned Small Business Rule to Expand Access to Federal Contracting 

Opportunities, Release No. 10-55, Oct. 4, 2010. 

13
 Small Business Size Regulations; 8(a) Business Development/Small Disadvantaged Business Status Determinations, 76 Fed. Reg. 

8222 (Feb 11, 2011). 

14
 Id. 
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Changes to the Joint Venture Program 

Major changes to the SBA Joint Venture program include: 

 The 8(a) joint-venturer must receive profits "commensurate" with the 8(a) contractor's work.  This is 

a change from the prior requirement that the 8(a) contractor receive at least 51 percent of the profits.  

SBA's comments, however, indicate that the large business/mentor may claim profit commensurate 

with the work performed up to as much as 60% of the profit of a joint venture.
15

  Accordingly, the 

Final 8(a) Rule requires the 8(a) joint-venturer participant to perform at least 40 percent of the joint 

venture's work and to retain at least 40% of the profit. 

 The 40% requirement replaces the "significant portion" language under the old rules.  Contractors 

must now document how the 40% work requirements are met on every applicable 8(a) joint venture 

set-aside contract. 

 Importantly, the 40 percent calculation now includes a joint venture's subcontracted work to a non-

8(a) joint-venturer, typically a large business.  For a populated joint venture,
16

 where the employees 

of the individual joint venture members are no longer distinct, the Final 8(a) Rule recognizes that the 

requirement that the 8(a) partner perform at least 40% of the work done by the joint-venture as a 

whole may not always make sense.
17

 

 Joint ventures are now eligible to receive three contract awards in a two-year period.  This is a 

change from the previous rule allowing joint ventures to submit three proposals in a two-year period.  

 The participants in a joint venture may also form other joint ventures and be awarded an additional 

three contracts in an overlapping two-year period.  In the preamble to the Final 8(a) Rule, the SBA 

highlights issues that may arise if the same entities enter into multiple joint ventures with each other, 

including potential affiliation and organizational conflicts of interest. 

 The non-8(a) joint venture partner is, with certain exceptions, generally prohibited from receiving 

sub-contracts under a set-aside contract.  Exceptions include when the joint venture remains 

unpopulated and does not actually perform the work, and when the awarding agency determines that 

other potential contractors are not "available" for any one of several reasons. 

 All joint ventures must now be formed through a written document. 

                                                 
15

 Id. at 8,243. 

16
 A populated joint venture is a legal entity with its own employees and resources to perform the contract.  An unpopulated joint 

venture is a contractual arrangement that is treated as a partnership and has no employees. 

17
 In instances where the joint venture company hires the individuals necessary to perform the contract, the work of the joint venture 

will be done by the joint venture entity itself.  The 8(a) joint-venturer, in such a circumstance, must clearly demonstrate the manner in 

which it will benefit or develop its business.  Id.  
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Other Changes to the 8(a) Program 

 

 Agencies seeking to award a sole-source contract under the 8(a) business development program, 

valued at $20 million or more,
18

 must now provide adequate justification for not utilizing 

competitive procedures.  The justification must be approved by the appropriate agency official prior 

to award, and the justification must be released to the public after award.
19

 

 Not every firm completing its nine year term in the 8(a) program will "graduate."  Rather, only a 

contractor that achieves the targets, objectives, and goals contained in its business plan and 

demonstrates its ability to compete in the marketplace will graduate.
20

 

 In order to help 8(a) concerns compete in the current task and delivery order, multiple-award 

contracting environment, agencies can receive 8(a) credit for orders placed with 8(a) contractors 

under contracts not otherwise awarded as set-asides for 8(a) concerns, but only if the order is offered 

to and accepted for the 8(a) program and competed exclusively among eligible 8(a) concerns.  In 

addition, the limitations on subcontracting provisions apply to the individual order. 

 The Final 8(a) Rule adjusts the competitive threshold amounts (the maximum contract amounts that 

can be set-aside) to $5,500,000 for contracts using manufacturing industry codes and $3,500,000 for 

all other contracts. 

 Alaskan Native Corporations ("ANC"s) and Native Hawaiian Organizations ("NHO"s), which are 

part of the SBA’s 8(a) business development program, will now be required to report benefits 

flowing back to their respective communities.  Each firm will be required to submit information 

relating to their funding of cultural programs, employment assistance, jobs, scholarships, internships 

and subsistence activities. 

 A contractor participating in the 8(a) program must maintain its small size status for its primary 

industry code during its entire participation in the 8(a) program. 

 Although ANCs will still be permitted to own more than one contractor-participant in the 8(a) 

program, "[a] firm owned by a Tribe or ANC may not receive a sole source 8(a) contract that is a 

                                                 
18

 $20 million is the total value of the contract, including all option years; or if there is a ceiling value on the contract, the ceiling value 

itself shall be used in evaluating whether the contract qualifies under the new regulation. 

19
 Federal Acquisition Regulation; Justification and Approval of Sole-Source 8(a) Contracts, 76 Fed. Reg. 14,559 (Mar. 16, 2011) 

(interim rule).  This change is made by a separate interim rule amending the Federal Acquisition Regulation and took effect March 16, 

2011.   

20
 Final 8(a) Rule, 76 Fed. Reg. 8,222. 
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follow-on contract to an 8(a) contract that was performed immediately previously by another 

Participant (or former Participant) owned by the same Tribe."  

 The Small Jobs Act of 2010
21

 created parity among the SBA's small business contracting programs 

when it eliminated language requiring COs to utilize HUBZone businesses first, when available.  

Section 1347 of the Act now offers COs discretion to treat all of the SBA's programs equally in 

awarding set-aside contracts.    

Changes to the Veterans Affairs Ownership Verification of VOSBs and SDVOSBs 

On January 19, 2011, the Department of Veterans Affairs ("DVA") issued a final rule affirming an 

earlier final rule and request for comments that established procedures for verifying ownership and control of 

VOSBs and SDVOSBs ("the Final DVA Rule").
22

  The Final DVA Rule became effective on February 18, 2011 

and includes the following: 

 Eligible owners are no longer required to work full-time in the company for which they have applied 

for acceptance in the VOSB or SDVOSB verification program. 

 Eligible owners can now have more than one business participating in the verification program at 

one time, if the veteran can demonstrate the requisite requirements of ownership and control.  

 An applicant or a participant "must be controlled by one or more veterans or service-disabled 

veterans who possess requisite management capabilities.  Owners need not work full-time but must 

show sustained and significant time invested in the business." 

 Eligibility requirements for obtaining "verified status" are defined and the procedures for 

"examination visits" establishing that legitimate parties control VOSBs and SDVOSBs are detailed. 

Should you have any questions about the contents of this alert, please feel free to contact Jim Kearney, Holly 

Svetz or Steve Cave.  

 

 

 

 

                                                 
21

 H.R. 5297 (Sept. 27, 2010). 

22
 VA Veteran-Owned Small Business Verification Guidelines, 76 Fed. Reg. 3,017 (Jan. 19 2011). 
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DoD SET TO WITHHOLD CONTRACT PAYMENTS 

 
 

Notwithstanding recent amendments to its earlier proposed rule, the Department of 
Defense (DoD) is poised to begin withholding payments under cost reimbursable and time and 
materials contracts whenever it finds contractors’ business systems deficient.  This proposed rule 
represents a significant change in the contracting environment for companies performing work 
for DoD.  As originally proposed, the Defense Federal Acquisition Regulations Supplement 
(DFARS) rule would have allowed contracting officers to withhold 10%, 50% or even 100% of 
contractor payments when the contracting officer decides that a contractor’s “business systems” 
are “deficient.”  Amendments now lower the amounts that can be withheld, but even as amended 
the proposed rule would impose new compliance requirements that are difficult to understand on 
their face.  Without clear criteria in the proposed rule, contractors face potentially substantial 
compliance costs in addition to severe monetary penalties for noncompliance.   
 
Background 
 
 In September 2008, the GAO reported its investigations revealed that Defense Contract 
Audit Agency (DCAA) auditors were both too comfortable with contractors and were 
“production oriented.”1  Among other findings, GAO reported that DCAA supervisors dropped 
findings and changed audit opinions without adequate audit evidence and failed to comply with 
generally accepted government accounting standards (GAGAS). 
 
 Following this report, DCAA's then newly-appointed Director, April G. Stephenson, 
articulated the view that, going forward, even a single internal system defect rendering a 
contractor’s business system inadequate should be met not with assistance to the contractor to 
facilitate compliance, but rather by withholding of contract payments.  Subsequent DCAA 
guidance also set forth procedures that increased demands on contractors who fail immediately 
to comply with compliance requests.  In addition, Director Stephenson made public comments in 
May 2009 before the Commission on Wartime Contracting proposing a regulatory structure 
requiring automatic withholding of contract funds when a contractor fails to maintain internal 
control systems. 
 
The Proposed Rule 
 

The proposed DFARS rule attaches enforcement muscle to Director Stephenson’s views 
by adding a required clause to DoD contracts obligating contractors to certify that no major 
defects in their contractor “business systems” exist.  “Defects” include any shortcoming in 
accounting systems, estimating systems, purchasing systems, earned value management systems, 
material management and accounting systems, and property management systems.  As originally 
proposed in January 2010, DoD would have had the power to withhold 10 percent of contract 
                                                 
1 GAO Report 09-468, DCAA Audits: Widespread Problems with Audit Quality Require Significant Reform, 
September 23, 2008. 
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payments if any business system was found to be deficient and 100 percent of contract payments 
if a major business system deficiency was found.  Under the new proposal published in 
December 2010's Federal Register, DoD would now be able to withhold 5 percent of contract 
payments against large businesses and 2 percent for small businesses for any deficiencies.  If the 
deficiencies are considered major or high risk, the maximum amount that could be withheld 
would be capped at 20 percent, down from 100 percent in the original proposal.2  The proposed 
rule would reduce the amounts from 5 percent of total contract payments to 2 percent (2 percent 
to 1 percent for small businesses) when the contractor submits an acceptable corrective action 
plan within 45 days of a notice of the Contracting Officer's intent to withhold payments.  
Notably, the proposed rule does not clearly define what makes a deficiency “high risk” or 
“major.” 
 
Improved Oversight or a Compliance Nightmare? 
 

DoD stated that the purpose of the proposed rule is “to improve the effectiveness of 
Defense Contract Management Agency (DCMA) and DCAA oversight of contractor business 
systems.”3  However, the proposed rule has drawn a heavy dose of criticism from commentators 
who note the rule’s lack of objective standards.4  Admittedly, revisions to the rule, as proposed, 
attempt more specifically to describe what qualifies as a deficiency within a given business 
system by setting forth criteria for finding deficiencies in each system.  For example, the 
proposed rule sets forth seventeen attributes of an acceptable estimating system and eighteen 
attributes of an acceptable accounting system.  But, even these elements of an acceptable system 
lack the objectivity and clarity to provide sufficient guidance to contractors seeking to comply.  
For instance, DoD states that an acceptable accounting system must create a “logical and 
consistent method for the accumulation and allocation of indirect costs to intermediate and final 
cost objectives.”  Of course, what exactly constitutes a “logical and consistent method for 
accumulation of indirect costs” will unfortunately not be clear to the contracting community until 
DCAA and contracting officers begin to assert deficiencies and withhold contract payments.  
 

In addition, DoD’s likely approach to enforcing the rule is unclear.  Although the rule has 
been revised to state that the contracting officer has discretion regarding imposition of penalties, 
how that discretion will be exercised remains a mystery.  Before DCAA’s recent policy shift, 
contracting officers and DCAA auditors might have worked with the contractor to correct a 
business system deficiency or to assist the contractor in improving compliance.  Auditors and 
inspectors would present deficiencies to contractors in draft form, giving them a chance to 
explain or correct the deficiency before finalizing their findings and issuing penalties.  The 
discretion of the contracting officer to work with contractors to solve deficiencies has been, after 
all, an essential part of the authority vested in the contracting officer under the FAR.5  But, 
DoD’s proposed rule and DCAA’s recent policy utterances appear to undermine contracting 
officer discretion by creating significant disincentives to take any action other than accepting 
auditors’ findings of deficiency and impose a penalty.6  Contracting officers may simply avoid 

                                                 
2 See DFARS Case 2009-D038, 75 Fed. Reg. 75550 (December 3, 2010). 
3 DFARS Case 2009-D038, 75 Fed. Reg. 2457 (January 15, 2010). 
4 DFARS Case 2009-D038, 75 Fed. Reg. 75550 (December 3, 2010) and comments therein. 
5 FAR 1.602-1; FAR 1.602-2. 
6 See Note 4, supra. 
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possible career limiting challenges to audit findings by “rubber stamping” those findings now 
that DCAA has adopted a policy of permitting auditors and inspectors to challenge a contracting 
officer’s decision not to heed their advice and findings.7 

 
Moreover, although the proposed rule states that penalties should only be assessed 

against the contractor, for example, “if the contracting officer determines that there are one or 
more system deficiencies that adversely affect the contractor's earned value management system, 
leading to a potential risk of harm to the Government[,]”8 will contracting officers be willing to 
defend an assessment of no adverse effect, in the face of DCAA disagreement?  The recent 
DCAA guidance, coupled with the current assumptions that government procurement 
professionals and contractors have too comfortable a relationship, may foster an environment 
that leads to “knee jerk” determinations of adverse effect. 

 
Should you have any questions about the proposed rule or its consequences, please feel 

free to contact Jim Kearney and Holly Svetz or any member of Womble Carlyle’s Government 
Contracts practice team.  

 
 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal 
developments and should not be construed as legal advice regarding any specific facts and circumstances, 
nor should they be construed as advertisements for legal services.  

 

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform 
you that any U.S. tax advice contained in this communication (or in any attachment) is not intended or 
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal 
Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter 
addressed in this communication (or in any attachment).  

  

                                                 
7 MRD No. 09-PAS-004(R), Audit Guidance on Reporting Significant/Sensitive Unsatisfactory Conditions Related 
to Actions of Government Officials (March 13, 2009) (stating that “[U]nsatisfactory conditions may warrant an 
independent assessment” of significant/sensitive unsatisfactory contractor conditions or systems and that DCAA 
auditors should separate themselves from contracting officers and independently assess contracting officers’ 
decisions where the contracting officer ignores a DCAA audit report or takes action inconsistent with regulations); 
see also DCAA Memorandum entitled Audit Quality Month – August 2008, August 6, 2008, sent from DCAA 
Director April Stephenson (stating that the contracting officer should not cause audit quality to suffer or impair the 
objectivity of the DCAA auditors). 
8 This is the language shift from the first proposed rule suggesting that a contract provision would be inserted 
providing that the contracting officer “will immediately withhold ten percent of each of the Contractor’s payments 
under this contract” if the contracting officer determines that a business systems is deficient. 
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July 2010 

 

 

Government Contractor's/Subcontractor's Information and Compensation Go On Internet 

In Transparency Rule -- Be Aware 

 

By Holly Emrick Svetz 

 

You're the owner and Chief Executive Officer of a privately held, small, commercial item 

company that only does government contracts as a subcontractor, but over 80 percent of your 

business is with the federal government.  You feel pretty insulated from government intrusion, 

right?  Wrong. 

 

As of July 9, 2010, as part of a transparency move, the total compensation of you and the 

other top five company executives will be posted on the Internet, with few exceptions.  The 

public will also be able to see the first-tier subcontracts your company has been awarded and 

their value. 

 

The only exceptions to reporting: 

 classified contracts 

 subcontracts to individuals 

 subcontractors in previous tax year having gross income from all sources under 

$300,000 

 

There is no exception for small businesses or privately-held companies or commercial 

item or commercial-off-the-shelf contracts. 

 

This is new for prime contractors, too, except those working on contracts funded by the 

Recovery Act and those covered by an earlier pilot program. 

 

The information to be provided about each first-tier subcontractor is: 

 DUNS number for subcontractor and any parent company 

 Name of subcontractor 

 Amount of subcontract award 

 Date of subcontract award 

 Description of products or services being provided 

 Subcontract number (assigned by prime contractor) 

 Subcontractor's physical address, including nine digit zip and Congressional 

district 

 Subcontractor's primary performance location, including nine digit zip and 

Congressional district 

 Prime contract number and order number, if applicable 

 Awarding federal agency 

 Funding federal agency 

 Government contracting office 
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 Treasury account symbol 

 North American Industry Classification System (NAICS) code 

 

The compensation must be reported for prime and first-tier subcontractors who in the 

preceding fiscal year received: 

 80% or more of its annual gross revenues from Federal contracts and 

subcontracts, loans, grants and subgrants, and cooperative agreements AND 

 $25 million or more in annual gross revenues from Federal contracts and 

subcontracts, loans, grants and subgrants, and cooperative agreements AND 

 The public does not have access to information of the executives through periodic 

reports filed with the Securities and Exchange Commission or the Internal 

Revenue Service 

 

Rather than issuing a proposed rule, receiving comments, and then issuing a final rule, 

the change was issued as an interim rule.  It is effective as of July 9, 2010, although comments 

may be submitted before September 7, 2010.  The rule modifies the Federal Acquisition 

Regulation ("FAR") that governs the government contracts of all federal agencies, but does not 

govern grants and cooperative agreements. 

 

There has been a build-up to this major transparency initiative. 

 

A pilot program, which ended on January 1, 2009, required similar reporting, but applied 

only to prime contracts valued over $500 million and required reporting of subcontract awards 

over $1 million and exempted commercial item and classified contracts. 

 

Since March 31, 2009, the FAR has required reporting of information about prime 

contracts and first-tier subcontracts and compensation of the top five executives when using 

Recovery Act funding. 

 

This new rule is implemented in a new clause FAR 52.204-10, Reporting Executive 

Compensation and First-Tier Subcontract Awards, and in FAR 52.212-5 and 52.213-4 for 

commercial item and simplified acquisitions, respectively.  The appropriate clause is required to 

be included in all solicitations issued on or after July 9, 2010 and the resulting contracts.  In 

addition, procuring agency contracting officers are required to modify all ongoing contracts 

under which purchase orders or task orders are issued to include the clause for orders issued after 

July 9, 2010. 

 

There is a phase-in period for first-tier subcontract reporting: 

 July 9, 2010-September 30, 2010 -- prime contracts valued $20 million or more 

 October 1, 2010-February 28, 2011 -- prime contracts valued $550,000 or more 

 March 1, 2011 -- prime contracts valued $25,000 or more 

 

Reporting of the information for the prime and subcontractor must be made by the end of 

the month following the month in which the contract is awarded.  Additionally, each prime 

contractor must report annually the names and total compensation of each of the five most highly 
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compensated executives at the end of the prime contractor's and first-tier subcontractor's 

respective fiscal year. 

 

The information must be reported by the prime contractor through http://www.fsrs.gov.  

The public may view prime contractor and first-tier subcontractor data at http://usaspending.gov  

 

Contact Information 

 

If you have any questions, please contact Holly Emrick Svetz (hsvetz@wcsr.com, (703) 394-

2261) or the Womble Carlyle Government Contracts attorney with whom you usually work. 
 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal 

developments and should not be construed as legal advice regarding any specific facts and 

circumstances, nor should they be construed as advertisements for legal services.  

IRS CIRCULAR 230 NOTICE:  To ensure compliance with requirements imposed by the IRS, we 

inform you that any U.S. tax advice contained in this communication (or in any attachment) is not 

intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the 

Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or 

matter addressed in this communication (or in any attachment). 

 

 

 

 

 
WCSR  4414778v1 
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August 2009 

 

 

"Made in Taiwan" Now OK for Sales to U.S. Government 

Many companies with a supply chain or manufacturing facilities in Taiwan have long been precluded from 

selling their products to the U.S. Government because of domestic preferences. Effective August 11, 2009, the 

main barrier has been removed. 

The Trade Agreements Act Is the Means 

While most business persons have heard of the Buy American Act restrictions in selling to the U.S. 

Government, it is instead the Trade Agreements Act which now applies to more sales - all contracts for supplies 

or services that exceed $194,000. For example, all sales of commercial products on the popular General 

Services Administration ("GSA") "schedules" are subject to the Trade Agreements Act. The Federal Acquisition 

Regulation ("FAR") describes the situation concisely: 

The Trade Agreements Act (19 U.S.C. 2501, et seq.) provides the authority for the President to 

waive the Buy American Act and other discriminatory provisions for eligible products from 

countries that have signed an international trade agreement with the United States, or that meet 

certain other criteria, such as being a least developed country. The President has delegated this 

waiver authority to the U.S. Trade Representative ["USTR"]. In acquisitions covered by the 

[World Trade Organization] WTO [Government Procurement Agreement] GPA, Free Trade 

Agreements, or the Israeli Trade Act, the USTR has waived the Buy American Act and other 

discriminatory provisions for eligible products. Offers of eligible products receive equal 

consideration with domestic offers.  

FAR 25.402(a)(1). 

A country that has become a party to the WTO GPA and provides appropriate reciprocal competitive 

government procurement opportunities to U.S. products and services and supplies of such products and services 

is a "designated" country under the Trade Agreements Act. 

Taiwan's Road To Designated Country Status 

In 2002, Taiwan formally joined the WTO. Shortly thereafter, Taiwan submitted a proposal to accede to the 

GPA, allowing other foreign countries the opportunity to compete in Taiwan's public procurement market, while 

simultaneously permitting Taiwan to compete in those same countries' foreign procurement markets, including 

the much coveted U.S. market, which is valued at more than $200 billion. In May 2009, Taiwan's legislature 

approved Taiwan's GPA proposal and on June 8, 2009, Taiwan's President Ma Ying-jeou formally finalized the 

accession proposal, forwarding it to the WTO in Geneva for final approval. Taiwan's accession papers were 

received by the WTO on June 16, 2009, triggering a mandatory 30-day waiting period, after which time the 

accession was completed. 

On July 14, 2009, the USTR issued a determination that Taiwan is designated a party to the WTO GPA for 

purposes of the Trade Agreements Act. 74 Fed. Reg. 34072 (July 14, 2009) at 34072. 
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What Does It All Mean? 

When one of the Trade Agreements Act clauses is included in the solicitation for supplies or services by the US 

Government, the end product being purchased must either be a U.S. end product or a WTO GPA country end 

product (the Department of Defense version of the clause includes variations, but is similar). The test for a 

WTO GPA, or designated country, end product is: 

"WTO GPA country end product" means an article that—   

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or  

(2) In the case of an article that consists in whole or in part of materials from another country, 

has been substantially transformed in a WTO GPA country into a new and different article of 

commerce with a name, character, or use distinct from that of the article or articles from which 

it was transformed. The term refers to a product offered for purchase under a supply contract, 

but for purposes of calculating the value of the end product includes services, (except 

transportation services) incidental to the article, provided that the value of those incidental 

services does not exceed that of the article itself.  

FAR 52.225-4 (emphasis added). 

If the end products are not substantially transformed in the U.S. or a WTO GPA country, the offeror is required 

to disclose the country in which the end products were transformed in a proposal. To accept those end products, 

the U.S. Government procurement office must obtain a waiver, which involves other factors and tests and is not 

favored. 

On August 11, 2009, the FAR was amended to include Taiwan as a designated country under the Trade 

Agreements Act. 74 Fed. Reg. 40458 (Aug. 11. 2009) at 40461 2. 

The Good News 

Many U.S. and global companies have manufacturing operations in Taiwan. To comply with the Trade 

Agreements Act before this rule change, these companies were moving some of their operations to the U.S. or 

designated countries for U.S. Government sales. This change should open the U.S. Government market to many 

companies and products that could not qualify before. There are nuances not covered in this short article, so 

please obtain advice before commencing sales of Made in Taiwan products to the U.S. Government. 

Contact Information 

If you have any questions, please contact Holly Emrick Svetz (HSvetz@wcsr.com, (703) 394-2261) or the 

Government Contracts or other Womble Carlyle attorney with whom you usually work.  

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should not be 

construed as legal advice regarding any specific facts and circumstances, nor should they be construed as advertisements for legal 

services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax 

advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the 

purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any 

transaction or matter addressed in this communication (or in any attachment).  
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March 2009 

 
THE PRESIDENT'S MEMORANDUM -- DOES IT REALLY CHANGE 
GOVERNMENT CONTRACTING? 
 
Holly Emrick Svetz
 
On March 4, 2009, President Obama issued a Memorandum for the Heads of Executive Departments and Agencies with 
the subject "Government Contracting."  The headlines of newspapers and electronic news services screamed things such 
as: 
 • President pledges 'accountable' government that cuts down on wasteful spending 
 • President Obama Ordered Reforms on Government Contracts 
 • Obama seeks to limit 'no-bid' contracts in Iraq, elsewhere 
 • Obama Calls for Review of How Government Contracts Are Awarded 

In fact, a Presidential Memorandum has no authority to contravene federal law or regulation.  It can, however, influence 
how the existing laws and regulations are implemented. 

The main topics addressed by the Memorandum are: 

 • Increased number of sole-source contract awards 
 • Increase in award of cost reimbursement contracts 
 • Lack of acquisition workforce to oversee acquisition 
 • Contractors performing inherently governmental functions 
 • Contracts that are wasteful, inefficient, or not otherwise likely to meet the agency's needs 

The Memorandum directs the Director of the Office of Management and Budget to issue "Government-wide guidance" by 
September 30, 2009 regarding the above issues. 

The kinds of guidance we can expect will include: 

 • Higher levels of approvals for sole source and cost reimbursement contract awards 
 • Additional documentation requirements for justification of these awards is also likely 
 • Reports to agency procurement executive regarding service contracts that were outsourced under the A- 
  76 process on the cost savings and efficiency of those contracts 
 • Reports on whether all agency service contracts are possibly performing inherently governmental   
              functions 
 • Requirements for all agency procurement executives to conduct reviews of all awarded contracts to  
  eliminate wasteful or inefficient contracts 
 
This Presidential Memorandum is really a shot across the bow -- a warning to agency procurement executives that actual 
reform will be coming in proposed legislation and regulation that may actually result in changes such as: 
 
 • Limits on, elimination, or revision of the statutory bases for exceptions to full and open competition 
 • Limited defined conditions under which cost reimbursement contracts can be awarded 
 • Specified services that may not be performed by contractors because they are deemed inherently   
  governmental 

In the last year or two, Congress has focused on funding additional positions for auditors and investigators who are 
reviewing the work of the small acquisition workforce.  The government contractor community is most anxious to see if 
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the administration will fund additional positions for contracting officers, program managers, and others who carry out 
acquisitions and fund additional training.  The Memorandum implies this is an administration goal, but additional 
spending could be politically risky. 

We will look for the OMB's guidance, but will pay particular attention to the authorization bills in Congress to see what 
changes make it through the political process and provide further reports. 

Should you have any questions about any of the issues described above or any aspect of government contracts, we would 
welcome your call. 

James K. Kearney (703) 394-2214 JKearney@wcsr.com  
Holly Emrick Svetz (703) 394-2261 HSvetz@wcsr.com  

_________________________________________________________________________________________________ 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 
not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 
advertisements for legal services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any 
U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot 
be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed in this communication (or in any attachment).  
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February 2009 

 

 

 

Executive Order To Reduce Disruption of Service Contract Performance -- Is It De Facto 

Unionization 

On January 30, 2009, President Obama signed Executive Order No. 13495, "Nondisplacement of Qualified Workers 

Under Service Contracts." This order essentially requires a successor to an existing service contract to give all the 

incumbent organization's employees working on the existing service contract first right of refusal for employment by the 

new awardee organization in order to continue performing the service contract work. Failure to comply with an order 

from the enforcing agency, the Department of Labor, or a willful violation can result in debarment from further 

government contracts for three years. 

Implementing Regulations And History  

The executive order requires the Federal Acquisition Regulatory Council to issue implementing regulations within 180 

days. Because the executive order goes so far as to include the specific language in the clause to be incorporated in all 

service contracts, the time to actual implementation should be brief. 

This executive order has an interesting history. On October 20, 1994, President Clinton signed Executive Order 12933, 

"Nondisplacement of Qualified Workers Under Certain Contracts." President Clinton's E.O. 12933 applied only to 

service contracts for the maintenance of public buildings. It was narrowed further by excluding large categories, such as 

building on military installations, buildings in foreign countries, power projects, NASA buildings, and VA hospitals. 

Otherwise E.O. 12933 is very similar to the new E.O. 13495. Implementing regulations were published on May 7, 1997 at 

29 CFR Part 9. It appears only one case was decided and dismissed by the Department of Labor Administrative Review 

Board because the work was being performed on a military installation before February 17, 2001, when President George 

W. Bush, by E.O. 13204, revoked President Clinton's E.O. 12933 and all implementing and enforcing regulations. 

So fifteen years later, is it simply a matter of dÉjà vu all over again? Not at all. In 2000, the first year data is available on 

www.usaspending.gov, contracts for maintenance, repair, and alteration of all real property -- which encompasses a 

broader scope than only public building maintenance services contracts covered by the Clinton Executive Order 

comprised $7.5 billion of a total procurement budget of $208 billion or only 3.6% of procurement dollars. In contrast, 

E.O. 13495 covers ALL services contracts, which in FY 08 comprised 37% of all procurement spending, or $170 billion. 

So while the mechanism may be nearly the same, the impact of this executive order will be astounding. 

Practical Effect 

For decades, federal agencies were frustrated by the civil service rules that make it extraordinarily difficult to replace 

workers determined to be ineffective. The use of service contractors gave those federal agencies more control over the 

quality of personnel performing the work. E.O. 13495 appears to be intended to frustrate that practice. To be clear, E.O. 

13495 does not require the new contract awardee to offer a first right of refusal to employees that it "reasonably believes, 

based on the particular employee's past performance, has failed to perform suitably on the job." To reduce the risk of 

being found in violation, however, contractors will now need to even more carefully document the problems in the 

performance of their employees in the same way required by the civil service rules, to demonstrate a basis for its 

"reasonable belief" before refusing an incumbent a position on the new contract. 

The prime contractor must flow down the clause implementing E.O. 13495 to its subcontractors. The E.O. does assist a 

prime contractor that is threatened with or finds itself the defendant in litigation brought by a subcontractor attempting 
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not to comply by permitting the prime contractor to request the United States government to enter into the litigation on its 

behalf. 

E.O. 13495 applies to all prime contractors and subcontractors to which the Service Contract Act of 1965 applies except 

for contracts under $100,000 and other limited exclusions. Ten days before contract performance is complete, the losing 

contractor must provide a list of names of all prime and subcontractor employees and their anniversary dates of 

employment to the Contracting Officer, who will in turn, present this list to the gaining contractor. Interestingly, no wage, 

salary, or benefit information is required to be provided. This places the burden on the gaining contractor to contact all 

the incumbent's employees individually and request documents showing this financial information. This information may 

or may not be consistent with the wages, salaries, and benefits contained in the gaining contractor's proposal and soon-to-

be-performed contract. 

Time to Panic 

In those last ten days of the incumbent's contract term, the winning contractor will need to work furiously to contact the 

incumbent's employees, determine if they will exercise their rights of refusal, negotiate wages, salaries, and benefits with 

the incumbent's employees, and then fill the slots where the incumbent's employees decide not to exercise their rights of 

refusal. This process must also be carefully documented in order to protect the gaining contractor from allegations it 

violated the Nondisplacement rule. 

Concluding Thoughts 

This change will in effect give union-like job protection to a vast number of federal government service contract 

employees. Service contracting companies will lose a tremendous amount of flexibility to be more efficient. Some 

questions that time may answer: 

 Is the Executive Order in conflict with state law in many at-will employment states? 

 How will the Department of Labor handle situations where employees complain they are being offered lower 

wages, salaries, and benefits for the same work they performed in prior contracts? (The gaining contractor based 

it proposal price on the lower wages, salaries, and benefits.) 

 How similar must a successor contract be to be considered a "follow-on" contract to which E.O. 13495 applies? 

 What are the obligations of the successor organization if the follow-on contract has only 2/3 the slots of the 

predecessor contract because of management or technology efficiencies? 

 Was E.O. 13495 really intended to cover professional services, such as legal and medical services and other 

exempt labor categories, as well as non-exempt labor categories of services? 

Should you have any questions about the contents of this alert, please feel free to contact Jim Kearney 

(JKearney@wcsr.com; 703-394-2214) or Holly Emrick Svetz (HSvetz@wcsr.com; 703-394-2261). 

 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 

not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 

advertisements for legal services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any 

U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot 

be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 

recommending to another party any transaction or matter addressed in this communication (or in any attachment).  
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January 2009 

 

 

 

Bad News and Good News for Government Contractors: Mandatory Disclosures and 

COTS Exemptions 

The procurement policy of the Democratic Congress, now supported by a Democratic administration, appears to be to 

make things even easier for contractors that traditionally don’t do business with the federal government, while "closing 

loopholes" and clamping down on enforcement for all other contractors. The bad news is that most government 

contractors now have a mandatory obligation to disclose to an agency Office of the Inspector General ("OIG") certain 

violations of which the organization has "credible evidence." The good news is that government contractors that provide 

Commercially Available Off-the-Shelf ("COTS") items are now exempt from the domestic components test of the Buy 

American Act. This article summarizes these two developments. 

MANDATORY DISCLOSURE  

Effective December 12, 2008, a new version of FAR 52.203-13, the Contractor Code of Business Ethics and Conduct 

clause, must be incorporated in contracts valued over $5 million that will have over 120 days of performance. The new 

clause will impose on federal government contractors the mandatory disclosure requirement. The specific requirement of 

the clause is: 

The Contractor shall timely disclose, in writing, to the agency Office of Inspector General (OIG), with a copy to 

the Contracting Officer, whenever, in connection with the award, performance, or closeout of this contract or any 

subcontract thereunder, the Contractor has credible evidence that a principal, employee, agent, or subcontractor 

of the Contractor has committed--(A) A violation of Federal criminal law involving fraud, conflict of interest, 

bribery, or gratuity violations found in Title 18 of the United States Code; or (B) A violation of the civil False 

Claims Act (31 U.S.C. 3729-3733). 

FAR 52.203-13(b)(3)(i).  

There are no exceptions for this mandatory disclosure requirement for small businesses, commercial item contractors, or 

contracts performed entirely outside the United States. Prime contractors are obligated to flow this clause down in 

subcontracts valued over $5 million and over 120 days of performance, but when the names of the parties are changed in 

the subcontract clause, it should still state that disclosures by subcontractors should be made directly to the Government, 

not to the prime contractor. This disclosure obligation survives for three years after final payment is made on a contract. 

The preamble accompanying the final rule attempts to allay contractors’ fears by emphasizing that internal investigations 

to determine whether a reportable violation has occurred are encouraged, saying that is the reason the relatively high 

"credible evidence" standard was selected (compared to the "reasonable grounds to believe" in the proposed rule). While 

cooperation is a factor listed for consideration of sanctions, the clause also says that government contractors are not 

obligated to waive the attorney-client privilege. In addition, the clause does limit the violations requiring disclosure to 

those within the knowledge of the contractor’s principals. "Principal" is defined as "an officer, director, owner, partner, 

or a person having primary management or supervisory responsibilities within a business entity (e.g., general manager; 

plant manager; head of a subsidiary, division, or business segment; and similar positions." 

Small businesses and commercial item contractors remain exempt from the requirement to have business ethics 

awareness and compliance programs and internal controls. As a practical matter, however, in order to be able to make the 

required disclosures these exempt organization will still need to set up training, compliance programs, and internal 
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controls. For covered contractors, the requirements have tightened up. The most troubling new requirement is that the 

contractor make "[r]easonable efforts not to include an individual as a principal, whom due diligence would have exposed 

as having engaged in conduct that is in conflict with the Contractor’s code of business ethics and conduct." This indicates 

that even in privately held companies and non-profit organizations, it will be prudent to have background investigations 

performed on principals. 

Separately, the FAR provisions regarding suspension and debarment at FAR 9.406-9.407 have been modified such that 

failure to disclose these violations -- as well as failure to disclose "significant overpayments" by the Government -- will 

constitute grounds for suspension and/or debarment. 

While the FAR has never imposed new contract clauses on existing contracts without modification, the preamble to the 

mandatory disclosure final rule indicates that the mandatory disclosure requirement is in effect for all applicable 

contractors, since it states that contractors should now determine whether disclosures should be made on contracts for 

which final payment was made within the last three years. The hook is that the new suspension and debarment FAR 

provision is currently effective, making failure to disclose a basis for suspension or debarment, while the FAR contract 

clause will be incorporated into new contracts or be added by modification over time. This seems to put the enforcement 

cart before the notification horse, but government officials have confirmed in discussions with industry that this was their 

intent. 

COTS EXEMPTIONS  

The FAR has addressed acquisition of commercial items for over ten years. In that time, however, there has been no 

special treatment for the COTS subset of commercial items. A new definition for COTS will shortly be included in the 

FAR: 

Commercially available off-the-shelf (COTS) item  

(1) Means any item of supply (including construction material) that is --  

(i) A commercial item (as defined in paragraph (1) of the definition in this section);  

(ii) Sold in substantial quantities in the commercial marketplace; and  

(iii) Offered to the Government, under a contract or subcontract at any tier, without modification, in the same 

form in which it is sold in the commercial marketplace; and  

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as 

agricultural products and petroleum products. 

FAR 2.101.  

There are three main differences between the definition for COTS and the FAR definition of commercial items generally: 

(i) only supplies can be considered COTS, not services; (ii) any modification to supplies sold to the public disqualifies 

supplies from COTS treatment; and (iii) the supplies must be offered today. 

This rule finalizes some aspects of a rule proposed five long years ago. That proposed rule identified 20 laws to be 

considered for waiver for COTS contracts. This final rule determines that two will be waived, 10 will not be waived, and 

the FAR Council found that the other eight were either inapplicable or were already modified sufficiently for all 

commercial item procurements. 

Effective February 17, 2009, COTS products are not subject to the Buy American Act’s test that requires that domestic 

components comprise 50% of the cost of the components of an end product. The domestic manufacturing requirement 

remains. This means that a government contractor can satisfy the Buy American Act for COTS products if all the 

components are imported, but the manufacture of the end item must take place in the United States. 
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Also effective February 17 2009, COTS products will not be subject to the Estimate of Percentage of Recovered Material 

Act as implemented in FAR 52.223-4, Recovered Material Certification and FAR 52.223-9, Estimate of Percentage of 

Recovered Material Content. 

LAST WORD  

President Obama has put new regulatory actions on hold while his administration determines which proposed rules are 

consistent or inconsistent with its policies. Programs such as E-Verify and the Women-Owned Small Business are in a 

holding pattern. Now is the time to catch up with the flurry of requirements that have been imposed over the last year. 

 Ensure you have a Code of Business Conduct and Ethics, training, compliance programs, and internal controls 

appropriate to the nature of your organization. 

 Investigate and document the investigation into any potential violations of ethics crimes, overpayments, or 

potential false claims under the False Claims Act. 

 Determine if the supplies your organization provides under government contracts or subcontracts qualify as 

COTS products. 

 Review your CCR and ORCA submissions to ensure they are accurate. 

Should you have any questions about the contents of this alert, please feel free to contact Jim Kearney 

(JKearney@wcsr.com; 703-394-2214) or Holly Emrick Svetz (HSvetz@wcsr.com; 703-394-2261). 

 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 

not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 

advertisements for legal services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any 

U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot 

be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 

recommending to another party any transaction or matter addressed in this communication (or in any attachment).  
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Being a Government Contractor With Some of That Rescue Money - Information and 

Issues  

The Emergency Economic Stabilization Act ("EESA") of 2008, which became law on Friday, October 3, 2008, authorizes 

the Secretary of Treasury, through the newly created Office of Financial Stability, to enter into contracts, including 

contracts for services, and to designate financial institutions as financial agents. By outsourcing many of the functions 

required in the economic stabilization plan to contractors and financial agents, the Department of Treasury can quickly 

get experienced such entities to work. This is an opportunity for existing contractors and financial agents to expand their 

work and for new entrants to the market.  

For a description of the types of opportunities recently announced to be awarded through EESA and their requirements, 

please click here.  

With government contracts usually comes the Federal Acquisition Regulations ("FAR"), and with financial agent 

agreements comes special Department of Treasury regulations. Both of these regulatory regimes include requirements 

that exceed normal corporate best practices.  

It remains to be seen to what extent the FAR will govern contracting under EESA, notwithstanding the much-touted 

waiver of FAR requirements under EESA. Moreover, it is uncertain whether existing Treasury regulations governing 

financial agents may be amended to address the possible differences between the financial agents who will be appointed 

under EESA and the financial agents historically designated by Treasury.  

Highlighted below are key aspects of FAR procurement contracts and Financial Agency Agreements implicated by 

Treasury's contracting under EESA.  

FAR Procurement Contracts  

 The Secretary may waive specific FAR requirements for unusual and compelling urgency.  

 What is not new: Procurement flexibility has been available to government agencies facing crises in the past -- 

most recently -- contingency contracting for OIF/OEF, disaster recovery for Katrina, authorization for the 

Department of Homeland Security, and the Federal Aviation Administration procurement regulations.  

 What is new: EESA essentially leaves it to the Secretary of Treasury to define which FAR provisions are 

necessary to waive, giving potential offerors the opportunity to recommend waiver of provisions it considers 

barriers to performing this work.  

 What should a contractor ask to be waived? Under the authority granted in other crises, the competition, 

intellectual property, and accounting provisions are most commonly waived in whole or in part.  

    Women- and minority-owned businesses:  

 Nothing in the FAR requires women- and minority-owned businesses to receive contracts.  

 The federal government has established goals of awarding 23% of its contracting dollars to small businesses, 5% 

to small, disadvantaged businesses, 5% to women-owned small businesses, 3% to service-disabled veteran-owned 

small businesses, and 3% to HUBZone businesses and the Small Business Administration provides an annual 

"report card" to Congress regarding each federal agency's progress in achieving those goals.  
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 Even though there are no specific requirements for contracting with women- and minority-owned businesses, 

EESA requires the Secretary to develop and implement standards and procedures to ensure, to the maximum 

extent practicable the inclusion and utilization of women- and minority-owned businesses. Including qualified 

women- and minority-owned small business on a contractor's team will likely enhance an offering.  

    FAR hurdles:  

 Requirements for affirmative action plans for minorities, workers with disabilities and veterans for organizations 

with $50,000 or more in government contracts and subcontractors and 50 or more employees in any one facility. 

It is uncertain at this point, and perhaps unlikely, that these provisions will be waived, but if they are not, a 

contractor has 120 days to comply.  

 Requirements for contractors that are not small businesses themselves to establish and have approved small 

business subcontracting plans which set goals for subcontracting spends over $500,000 to be allocated to the 

small business categories discussed above. The actual expenditure of subcontracting dollars to large and the 

various categories of small businesses must be reported. The contractor is not required to achieve the federal 

government's goals, but must make attempt to include these small business groups to the maximum extent 

practicable.  

Treasury Financial Agency Agreements  

 Department of Treasury has long had authority to appoint Financial Agents.  

 What are Financial Agency Agreements? Financial Agency Agreements are not procurement contracts for 

services or supplies, but instead are agreements under which a qualified financial institution can perform banking 

services transactions on behalf of the Department of Treasury.  

 What are financial institutions? "Financial institution" includes a complex list of organizations defined by law 

and regulation.  

    Financial Agency Agreement hurdles:  

 Current regulations require financial agents to comply with the affirmative action requirements which are 

otherwise required under procurement contracts, grants, cooperative agreements, and any other government 

funding instrument.  

 Remaining terms and conditions are "negotiable," starting with a Department of Treasury standard form 

agreement.  

Other Considerations  

 Personnel security requirements will likely exceed standard industry practices, requiring deeper background 

investigations and screening.  

 Information technology security will likely be required to meet the Federal Information Security Management 

Act ("FISMA") standards.  

    Conflicts of interest:  

 What is a conflict of interest? A situation where the objectivity of the contractor may be impaired because 

performance of the contract or financial agency agreement under EESA has the potential to affect other interest 

of the organization. This includes conflicts of affiliates, consultants, or subcontractors, and in identified 

opportunities, individual employees, on a team.  

 Is there a way around a conflict of interest? Yes. As is commonly done in procurement contracting, an offeror 

may propose a "mitigation plan" by which the interests of the organization that conflict with the work under 
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EESA are walled off. Depending upon the type and degree of conflict, the wall between the part of the 

organization performing the EESA work and the part of the organization performing the conflicting work may be 

separated in several ways, including, but not limited to: separate physical locations, controlled physical access, 

independent groups of employees, separate information technology systems, separate information technology 

access, and separate back-office or headquarters support groups. The government must approve a proposed 

mitigation plan.  

We believe one of our most important duties as your legal counsel is to keep you informed during these uncertain times. 

Should you have any questions about any of the issues described above or any aspect of government contracts, we would 

welcome your call.  

Government Contracts Team  

Womble Carlyle's Government Contracts team is prepared to assist you in navigating all the challenges of government 

contracting – from the initial competition to the final close-out of the contract. Our attorneys are uniquely equipped to 

assist government contractors with the regulatory hurdles faced when selling goods, technologies and services abroad. 

Our government contracts practice is nationwide in scope, and our attorneys have represented clients in all sectors – 

defense and aerospace, technology and services, computer and electronics, banking and financial services, universities 

and non-profits, pharmaceuticals and bio-tech, real estate and construction.  

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 

not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 

advertisements for legal services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any 

U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot 

be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 

recommending to another party any transaction or matter addressed in this communication (or in any attachment).  
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Federal Government Contractors And Subcontractors Now Must Have Codes of Business 

Ethics and Conduct 

While most of the country was digesting turkey, an important Federal Acquisition Regulation rule was made final. As of 

Friday, November 23, 2007, a contractor code of business ethics and conduct is now required for many government 

contractors and subcontractors submitting proposals and entering new contracts. While many government contractors and 

subcontractors have voluntarily adopted codes of business ethics, only the Department of Defense regulations previously 

recommended a code and no regulation made it mandatory until now.  

Contracting officers are required to include the new FAR clause 52.203-13, Contractor Code of Business Ethics and 

Conduct in all solicitations and contracts going forward except:  

 Commercial item contracts under FAR part 12   

 Contracts that will be performed entirely outside the United States   

 Contracts not expected to exceed $5 million (including all options) and the performance is less than 120 days  

The clause requires that the contractor flow down the substance of the clause to all subcontractors except where the three 

exceptions above apply.  

Note that small businesses are not exempt from the clause as either prime or subcontractors. One of the reasons cited in 

the rule's commentary was the Army Suspension and Debarment Official's statement that the majority of small business 

he encounters in review of Army contractor misconduct have not implemented contractor compliance programs.  

In an effort to keep the regulations from becoming an undue burden on small businesses, the policy guidance is that the 

code of conduct should be "suitable to the size of the company and extent of its involvement in Government contracting." 

The commentary to the new rule says that, "[t]he Government will not be reviewing plans unless a problem arises." Of 

course, these codes of conduct will be scrutinized when something has gone wrong and the scope that seems appropriate 

then will likely differ from the company's perspective upon commencement of contract performance. The flexibility in 

the rule presents a challenge for any contractor or subcontractor to demonstrate compliance.  

Contractors have 30 days following contract award, unless the contracting officer extends the deadline, to have a written 

code of business ethics and conduct in place and to provide a copy to each employee engaged in performance of the 

contract.  

While every contractor and subcontractor is required to promote compliance with its code of business ethics and conduct, 

small businesses are exempt from the requirements for an awareness program and internal control systems, which must be 

in place within 90 days after contract award, unless the contracting officer extends the deadline. Keeping in mind that the 

policy guidance also states that the awareness program and internal control systems should also be "suitable to the size of 

the company and extent of its involvement in Government contracting," the clause says an internal control system shall 

facilitate timely discovery of improper conduct and ensure corrective measures are promptly instituted and carried out. 

While no specific program is required, the clause offers examples of things that the internal control system "should 

provide for:" periodic review of business practices, procedures, policies, and internal controls; an internal reporting 

mechanism such as a hotline; internal and/or external audits; and disciplinary action for improper conduct. No additional 

guidance or examples are provided to describe the minimally compliant awareness program.  
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Clearly this effort involves more than simply e-mailing a copy of a code to all employees. The human resources 

department needs to be involved in distributing the code to existing employees and new hires and should have policies to 

address disciplinary actions. Inside or outside reviews and audits need to be budgeted, planned, and staffed. The best 

internal reporting system needs to be considered. Most companies have various elements of a code of business ethics and 

conduct and related internal controls in place already. In a very short period of time, government contractors and 

subcontractors must determine how best to ensure they are compliant with this minimum standard established in the new 

FAR clause.  

Many government contractors and subcontractors have established internal control systems consistent with the United 

States Sentencing Commission 2005 Federal Sentencing Guidelines. The FAR clause includes some elements of the 

Sentencing Guidelines' recommended internal control systems, but is a lesser standard. Contractors and subcontractors 

should be aware that compliance with this new FAR clause may not be sufficient to mitigate the punishment of the 

organization or its leaders under the Sentencing Guidelines and may consider implementing more stringent internal 

control systems.  

A new FAR clause 52.203-14, Display of Hotline Poster(s) was issued in conjunction with the code of business ethics 

and conduct rule. The rule is a bit confusing because there are several options and exceptions. Where a company 

establishes its own internal reporting mechanism, such as its own hotline the contractor or subcontractor need not display 

an agency fraud hotline poster, except the Department of Homeland Security hotline poster must be displayed, if 

applicable. The clause may provide information about how to obtain the contracting agency's own required posters. 

Otherwise, the contractor or subcontractor may display any agency fraud hotline poster.  

Should you have any questions about the contents of this alert, please feel free to contact Jim Kearney 

(JKearney@wcsr.com; 703-394-2214) or Holly Emrick Svetz (HSvetz@wcsr.com; 703-394-2261). 

 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 

not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 

advertisements for legal services.  

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any 

U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be used, and cannot 

be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 

recommending to another party any transaction or matter addressed in this communication (or in any attachment).  
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State and Local Government Contractors Beware: Political Contributions Can Cost You 

Business 

An ever-growing number of states and municipalities are enacting so-called “pay-to-play” laws that bar or severely limit 

campaign contributions by state and local contractors, their top executives, and in some instances, the executives’ spouses 

and dependents. The stakes for noncompliance are high. Businesses that have (or hope to have) a contract with state or 

local governments that fail to comply with these laws face the immediate severing of existing contracts, suspension from 

consideration for future contracts, monetary fines, and even criminal penalties. 

The scope and operation of these laws is complex and varies widely from state to state, and city to city. They can differ 

according to: 

 The kinds of contracts covered, which can include construction, furnishing of goods and services, sale or lease of 

land or buildings, licensing agreements, loans and grants, and investment advisory services to governmental 

pension plans   

 The type of state or local agency with which the current or prospective contractor holds or seeks a contract   

 Whether the contract is let on a sole source or competitive bid basis   

 Which company officials are covered and whether spouses or dependents are included   

 Which candidates, political parties, or state political action committees are covered  

 Certification and notification requirements  

 "Look back" and "look forward" provisions, which capture contributions by companies or restricted persons for 

some period of time before and after a decision to contract with them  

 Whether there is an opportunity to “cure” an improper contribution  

More than a dozen states currently have pay-to-play laws, including Connecticut, Florida, Kentucky, New Jersey, Ohio, 

South Carolina, and West Virginia. The cities of Houston, Los Angeles, Oakland, Philadelphia, and San Francisco have 

similar rules in place. In addition to imposing a contribution bar, some of these jurisdictions also require the filing of 

disclosure reports to prevent a practice called “wheeling” – making a contribution to a permitted recipient that is later 

transferred to a candidate committee or political party subject to the bar. Several states, including Maryland, 

Pennsylvania, and Rhode Island, do not have pay-to-play laws prohibiting or restricting campaign contributions, but 

impose extensive reporting requirements on any person doing business with the state. 

Pay-to-play laws make it more important than ever for businesses to adopt effective compliance programs for their 

political activities. This has been true for some time, as regulation grows more complex and varied, penalties for 

violations skyrocket, and corporations are increasingly sanctioned for executive fundraising and other volunteer activity 

that make impermissible use of corporate facilities and staff time. Now the stakes are even higher. Companies that lack 

appropriate policies and training, or lack diligence in tracking contributions from their PACs, executives, and their 

executives’ families face the loss of contracts, monetary penalties, and reputational harm. 

Womble Carlyle attorneys can help companies stay on top of these fast-changing laws and avoid potential problems. Our 

team of experienced political law attorneys can also assist you to develop and implement an effective compliance 

program. 

Please contact the attorney with whom you usually work or any one of the following attorneys if you have any questions.  
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Lawrence H. Norton and James A. Kahl - Larry and Jim served as General Counsel and Deputy General Counsel, 

respectively, of the Federal Election Commission, spanning the period from September 2001 to March 2007. As leaders 

of the FEC’s legal team, Larry and Jim played a critical role in every aspect of implementation and enforcement of the 

landmark McCain-Feingold law. Larry and Jim also have extensive experience providing training for, and working with, 

state and local officials who oversee campaign finance, gift, and lobbying laws. Larry and Jim are frequent speakers on 

corporate political activities and related compliance issues. 

 

 

Womble Carlyle client alerts are intended to provide general information about significant legal developments and should 

not be construed as legal advice regarding any specific facts and circumstances, nor should they be construed as 

advertisements for legal services.  
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New Small Business Administration Regulations Affect Size Reporting 

On November 15, 2006, the Small Business Administration issued new final regulations that addressed several small 

business issues three and one-half years and over 600 comments after its proposed rule was published. The new 

regulations are effective June 30, 2007 for all new and existing solicitations and contracts. The overall effect of the 

revised regulations will be to make it more difficult for companies that become no longer small during the course of a 

long term contract to keep receiving task orders that are set-aside for small businesses or that a federal agency is planning 

to count toward its small business contracting goals. The major changes are: 

 In the case of a merger or acquisition, even if novation or name change is not required, the contractor must 

recertify its small business size status within 30 days of the transaction becoming final.  

 For contracts with durations longer than five years, concerns must re-certify their small business size status prior 

to the sixth year of performance, and every time an option is exercised thereafter. Currently, contractor must only 

certify its size in its proposal for the original contract award.  

 Each order under a long term contract must be assigned a North American Industry Classification System 

(NAICS) code, which must correspond to the NAICS code for the underlying long term contract.  

 Where an agency exercises its discretion to require recertification of an order under a long term contract even 

when not required by regulation, the SBA will determine the size as of the date the concern submits its self-

representation as part of its response to the solicitation for the order.  

Except in the case of certain set-aside contracts, the federal agency is not required to terminate a contract when a 

company's size changes from small to other than small. The main purpose of these regulatory changes is for the 

government to assess the true percentage of its contracts that are awarded to small businesses. If the actual numbers are 

short of the government-wide goals of 23% for small businesses, 5% for small disadvantaged businesses, 5% for women-

owned small businesses, 3% for HUBZone businesses and 3% for Service-Disabled Veteran-Owned Small Businesses, 

then the federal agencies will be pressured to award more contracts to companies that meet the size standards for small 

businesses. 

Should you have any questions about the contents of this alert, please feel free to contact Holly Emrick Svetz 

(HSvetz@wcsr.com; 703-394-2261). 
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SBIR: You Can Stay In the Program After You've Grown  

This article was published in the September 9th edition of Southeast Tech Wire. 

Most technology companies know that the Small Business Innovative Research ("SBIR") program requires federal 

agencies to set aside 2.5% of their budget for research and development contracts for small businesses. Many start-ups 

begin with several Phase I contracts or grants. 

What many technology companies do not know is that after completing Phase I and Phase II agreements and/or growing 

beyond the 500 employee small business status for SBIR agreement, the Phase III SBIR offers many opportunities. The 

formal definition of the Phase III SBIR is:  

Phase III is the period during which Phase II innovation moves from the laboratory into the marketplace. No 

SBIR funds support this phase. The small business must find funding in the private sector or other non-SBIR 

federal agency funding. 

Importantly, the last phrase above says that while set-aside SBIR funds cannot be used in Phase III, other federal 

government funds can. Phase III is much more flexible than Phases I or II in the following ways:  

 The small business size limits do not apply to Phase III awards.  

 The requirement that the principal investigator is primarily employed by the SBIR contractor does not apply to 

Phase III.  

 The Phase III award process is exempt from the standard public notice requirements.The Phase III award process 

is exempt from the standard competition requirements because the Phase I and Phase II competitions satisfy the 

requirements.  

 There is no limit to the number, duration, type, or dollar value of Phase III awards made to a business concern.  

 A federal agency may enter into a Phase III SBIR agreement at any time with a Phase I or Phase II awardee.  

 There is no limit on the time that may elapse between a Phase I or Phase II award and the Phase III award, or 

between a Phase III award and a subsequent Phase III award  

 Phase III SBIR may be for products, production, services, R&D, or any combination.  

 If a Phase III SBIR award derives from or is a logical extension from the firm's work under prior SBIR funding 

agreements, then SBIR data rights apply (meaning the government agency can only use the data for internal 

purposes and not have other firms use it for government purposes for 4 or 5 years).  

 The Phase I and II SBIR contractors have preference, including sole source awards for follow-on R&D or 

production and the agencies must justify why they continue on with other than the Phase I and II SBIR 

contractors.  

The Phase III SBIR is a vehicle for a federal agency and contractor or grantee to continue work that both parties agree 

should be commercialized to benefit the public -- a win-win! 

Should you have any questions about the contents of this alert, please feel free to contact Holly Emrick Svetz 

(HSvetz@wcsr.com; 703-394-2261). 
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