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I.  Choice of Law 
 

A.  Why would you choose the applicable law? 

B.  What happens in case you were not to choose a law 
applicable to the contract? 

 
C.  What applicable law would you prefer to choose? 
 

I.  Choice of Law (Continued) 

	
  	
  
D.  What law are you allowed to choose? 

E.  How can you choose the applicable law? 
 
F.  When can you choose the applicable law? 
 
G.  What is the relationship between a choice of law and 

a choice of jurisdiction clause? 
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I.  Choice of Law (Continued) 

 Fact Pattern 
 

 Company S, incorporated under the laws of the State of 
New York, is in the business of producing and selling 
machines used for drying timber; as it dominates the US 
market, it has decided to start selling its products abroad. 

 
 After weeks of bargaining with a German company, it 
agrees to sell 6 machines to the German company, to be 
delivered by a given date; payment of the purchase price 
has to occur within 120 days from the date of delivery. 

I.  Choice of Law (Continued) 

1.  What rules on damages, warranties, specific 
performance, transfer of risk, etc., would apply if the 
parties had decided to make applicable “US law” to 
their relationship? 

 
2.  Would the answer be different if the parties had 

decided to apply “the laws of the State of New York”? 
 
3.  Would the answer be different if the parties had 

decided to apply the “UCC”? 
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I.  Choice of Law (Continued) 

4.  Would the answer be different if the parties had 
decided to apply “the laws of Switzerland”? 

 
5.  What impact does the jurisdiction where the lawsuit is 

initiated have on the foregoing answers? 

II.  Impact of Different Legal Systems 

A.  Different legal systems, different contracts 
•  Trend towards convergence in commercial legal 

principles as a result of the “globalization” of the 
business world. 

•  Many important differences still exist between the 
legal systems and contracts in the U.S. and the rest 
of the world. 
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II.  Impact of Different Legal Systems  
(Continued) 

 B.  Other Legal Systems 
•  Predominant form of legal system – Civil Law. 

•  Other types of legal systems. 

•  Characteristics of Civil Law Legal Systems: 
‒    Civil codes are the authoritative source of law. 

‒    Judges apply the legislative text of the codes. 

‒    Involvement of academic commentators in development of  
 law. 

II.  Impact of Different Legal Systems  
  (Continued) 

C.  Applicable Law 

•  General codes with some rules applicable to all 
contracts and special codes with particular rules 
depending on the type of contract. 
‒  General duty of good faith in contract negotiations may 

impose disclosure obligations and may restrict a 
party’s freedom to withdraw from negotiations. 

‒  Special rules, depending on the type of contract, may 
affect the formation of the contract, the obligations 
inserted in the contract as a matter of law and the 
remedies for non-performance. 
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II.  Impact of Different Legal Systems 

(Continued)	
  
The foreign jurisdiction’s law may impose requirements on 
certain types of contracts or certain types of contract 
clauses and make contracts/clauses which do not meet 
those requirements void in whole or in part. 

–  Certain statutory provisions are part of the contract unless they 
are expressly disclaimed. 

–  Not always possible to “contract out” from statutory provisions. 

 
 

II.  Impact of Different Legal Systems  
(Continued)	
  

Important to find out from your local lawyer how the law 
applicable to the contract would characterize the contract 
and, as a result 

•  what mandatory contractual provisions and non-
mandatory contractual provisions would be inserted 
into your contract as a result of this characterization; 
and 

•  what particular rules (e.g. as to remedies) apply to the 
contract. 
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II.  Impact of Different Legal Systems 
  (Continued) 

D.  Effect of Foreign Governing Law on Contract Clauses 
 

•  Pre-contractual obligations – “agreements to 
agree” 

 
•  Unfair/unequal contract terms 

–   Consideration/Price – limitations on “freedom 
 of contract” 

–    Penalty clauses 
 

•  Third party rights 
 

II.  Impact of Different Legal Systems 
(Continued) 

E.  Other Considerations 

•  Special Types of Contract Parties 
–   Consumers 
–   Government Bodies 

•  Contract styles   
–   In Civil Law countries and countries whose laws are 

 based on Civil Codes, contracts are often shorter than 
 in the U.S. 

–   Approaches to construction/interpretation of contracts. 
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II.  Impact of Different Legal Systems 
(Continued) 

 F.  Language issues 

•  Terms understood in a particular way in the U.S. may 
have a different meaning in the other jurisdiction. 

–  “Consequential”/Indirect Damages 
–  Issues/risks if include foreign legal terms in the 

contract. 

•  Importance of Accurate Translation 
 

III.  Enforceability of Contractual Terms and Conditions 

A.  Key Terms and Conditions 
 

 1.  Limitation of Liability 
 2.  Standard of Care 
 3.  Enforceability of Waivers and Exclusions 
 4.  Third Party Reliance and related issues 
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III.  Enforceability of Contractual Terms and Conditions 
(Continued) 

B.  Statutory and Civil Laws Affecting Enforceability of 
Contracts 

 
 1.  Hardship provisions under Islamic law and various 

  Civil Codes 
 

 2.  Trade Practices Act in Australia (concept of 
     statutory negligence) 

 
    

III.  Enforceability of Contractual Terms and Conditions 
(Continued) 

 
3.    Enforceability of Alliance Agreements 
 
 
4.  Decennial Liability (Strict Liability) 
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III.  Enforceability of Contractual Terms and Conditions 
(Continued) 

C.  Insurance 
  
 1.  Local Cover required in many countries 

 
 2.  In certain countries, it is not common for    

  companies to have large insurance programs 
 3.  How to develop teams and programs for large   

  international projects with project specific     
 insurance programs 

  

IV.  Dispute Resolution – Choice of Forum 

A.  Introduction 
 

•  Choice of forum clause is not a boilerplate provision 
 

−  it is critical in satisfying the Company’s enforcement of its 
rights if a foreign party breaches the agreement 

 
–  Interaction with the choice of law provisions 
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IV.  Dispute Resolution – Choice of Forum 
(Continued) 

•  Do your legal due diligence 
 

–  understand how a foreign jurisdiction may act and interpret the 
agreement 

–  lack of formal jurisprudence in certain countries 
–  obtain advice of local (foreign) counsel 
–  is there a bias against foreign companies? 

 

IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

B.  Choice of Forum – Courts 
 

•  Recognition of choice of law provisions 

−  certain countries require proof of the content of the 
“foreign” law 

 
−  will the United Nations Convention for the International 

Sale of Goods of 1980 (the “Vienna Convention”) apply? 
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IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

 
•  Recognition of choice of forum provisions 

−  choice of forum provisions are not permitted in certain 
countries 

 
•  Exclusivity 

−  importance of specifying which courts will have exclusive 
jurisdiction 

−  exclusive jurisdiction may provide certainty as to how a 
court may interpret the agreement 

IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

–  if no exclusivity is included in the agreement, either party 
is free to bring its claim before any court that may have 
jurisdiction over the matter 

 
•  Time 

–  fast track (“rocket docket”) in Eastern District of Virginia 
–  first instance trials may take up to 4 or 5 years in many 

countries, with often appeal process that will make it 8-10 
years before final decision 
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IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

•  Costs 

−  lengthy process will significantly increase costs 
−  translation costs if English is not the official language of 

the court 
•  Language Issues 

−  in many countries, documents in English may only be 
filed with the court if an official translation is also included  

−  only certain countries will allow the filing of English 
language documents 

IV.  Dispute Resolution – Choice of Forum 
(Continued) 

•  Enforcement 
−  will the country of the other contract party recognize and 

enforce the final judgment rendered by a court outside its 
territory 

−  default judgments are often not recognized 
−  concern for having to re-litigate the entire matter (start de 

novo) 

•  Sample Provisions 
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IV.  Dispute Resolution – Choice of Forum 
(Continued) 

C.  Choice of Forum – Arbitration 
•  Institutional or ad hoc arbitration 

–  ad hoc or non-administered arbitration means that the 
parties must run the entire arbitral proceedings 

–  if institutional arbitration, need to determine which arbitration 
institution and arbitration rules will apply 
−  AAA 
−  ICC 
−  UNCITRAL 
−  others 

 
 
 

IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

•  Enforceability 

−  in certain countries arbitration is mandatory for specific 
disputes 

 
−  Taiwan:  disputes related to government procurement projects 
−  Finland: disputes related to squeeze-outs 
−  Columbia:  choice of law provision is only recognized if contract 

provides for arbitration 
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IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

•  International Conventions 
−  United Nations Convention on Recognition and 

Enforcement of Foreign Arbitral Awards 1958 (the “New 
York Convention”) 
−  ratified by 146 countries 
−  very limited bases to challenge an arbitration award 

−  Inter-American Convention on International Commercial 
Arbitration 

−  European Convention on International Commercial 
Arbitration 

IV.  Dispute Resolution – Choice of Forum 
(Continued) 

•  Costs 
−  depending on the size of the dispute, filing fees may be 

significant 
−  the fees of the arbitrators can add up quickly, especially if 

using 3 arbitrators 

•  Drafting Tips 
−  select the arbitration rules 
−  define broadly the scope of disputes subject to arbitration 
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IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

−  specify the number of arbitrators (often 1 or 3) and selection 
process (include special expertise or skill requirements) 

−  specify the language of the arbitration procedures 

−  pick the location where the arbitration is to be held 

−  specify time limits and number of depositions and witnesses 
as well as other procedural aspects 

−  include language on allocation of costs and fees 

•  Sample Provisions 

IV.  Dispute Resolution – Choice of Forum 
(Continued) 

 
D.  Alternative Dispute Resolution - Mediation 
 

•  Useful mechanism of dispute resolution if: 
−  involves cross-border transactions/disputes 
−  technical disputes 
−  the parties will continue to have an on-going relationship 
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IV.  Dispute Resolution – Choice of Forum 
(Continued)	
  

•  “Internal escalation first” provisions 
–  have senior executives attempt to resolve the dispute first 
–  include time periods for first meeting and entire process 

before dispute can be raised to the next level 

•  Advantages of Mediation 
–  time 
–  costs can be controlled 
–  voluntary process, which may be beneficial in trying to 

find a win-win solution 
–  confidentiality 
–  maintain business relationships 

QUESTIONS? 
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2 
 

SAMPLE PROVISIONS 
 
 
 1. Choice of Law. 
 

The choice of law provision states which country’s laws will govern the 
interpretation of the agreement for the taxable year in which the violation 
occurred in the event of a dispute between the parties or a breach of the 
agreement by one of the parties. 
 
It is important that both parties from the outset know which body of law 
will govern their relationship.  Decisions as to which law will govern the 
agreement should not be taken lightly.  Discussion with and advice from 
foreign local counsel may need to be obtained in order to make an 
informed decision. 
 
The following choice of law clause can be used as a starting point: 

 
“This Agreement shall be governed by and construed under 
the laws of [Governing Law Jurisdiction] without giving 
effect to any choice of law or conflict of law provisions or 
rule (whether of the [Governing Law Jurisdiction] or any 
other jurisdiction) that would require the application of any 
other law.” 

 
2. Exclusion of the United Nations Convention for the International Sale 

of Goods (the “CISG”).   
 

The CISG has been adopted by 78 countries, including the United States.  
Consequently, in addition to determining which country’s law will govern 
the contract, the parties also need to decide whether they want the 
provisions of the CISG to apply to their transaction.  If the parties wish to 
exclude the application of the CISG, the following provision may be used: 

 
“This Agreement and the rights and obligations of the 
parties hereto, shall not be governed by the provisions of 
the United Nations Convention for the International Sale of 
Goods.  This Agreement shall be governed by and 
construed under the laws of [Governing Law Jurisdiction] 
without giving effect to any choice of law or conflict of law 
provisions or rule (whether of the [Governing Law 
Jurisdiction] or any other jurisdiction) that would require 
the application of any other law.” 
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3 
 

3. Choice of Forum – Courts. 
   

In addition to determining the law that will govern the agreement, the 
parties will need to decide whether disputes will be resolved by the courts 
of a certain jurisdiction or if instead arbitration will be the preferred 
method of dispute resolution. 
 
If the parties agree that all disputes will be resolved through litigation in 
the courts, it is advisable that the agreement spells out which courts will 
have jurisdiction and whether such jurisdiction will be exclusive.  If 
jurisdiction is not exclusive, a contract party is free to bring its claim 
before any other court that has jurisdiction over the matter.  As such, the 
parties could initiate litigation in different courts, resulting in significant 
costs and expenses to the parties. 
 
If the parties wish to include an exclusive jurisdiction clause in their 
agreement, the below provision may be used.  If the parties want to 
exclude a jury trial, specific waiver language should be included too. 
 

“Any proceeding arising out of or relating to this 
Agreement may be brought in the courts of the [State or 
Country Name], or, if it has or can acquire jurisdiction, in 
the United States District Court for the [District and State 
Name], and each of the parties irrevocably submits to the 
exclusive jurisdiction of each such court in any such 
proceeding, waives any objection it may now or hereafter 
have to venue or to convenience of forum, agrees that all 
claims in respect of the proceeding shall be heard and 
determined only in any such court and agrees not to bring 
any proceeding arising out of or relating to this Agreement 
in any other court.  The parties agree that either or both of 
them may file a copy of this paragraph with any court as 
written evidence of the knowing, voluntary and bargained 
agreement between the parties irrevocably to waive any 
objections to venue or to convenience of forum.  Process in 
any proceeding referred to in the first sentence of this 
section may be served on any party anywhere in the 
world.” 
 
“WAIVER OF JURY TRIAL.  EACH PARTY HERETO 
HEREBY IRREVOCABLY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE 
LAW, ANY RIGHT SUCH PARTY MAY HAVE TO A 
TRIAL BY JURY IN ANY LEGAL PROCEEDING 
DIRECTLY OR INDIRECTLY ARISING OUT OF OR 
RELATING TO THIS AGREEMENT OR ANY OTHER 
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4 
 

DOCUMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY 
(WHETHER BASED ON CONTRACT, TORT OR ANY 
OTHER THEORY).  EACH PARTY HERETO (A) 
CERTIFIES THAT NO REPRESENTATIVE OR 
ATTORNEY OF ANY OTHER PERSON HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT 
SUCH OTHER PERSON WOULD NOT, IN THE EVENT 
OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER, AND (B) ACKNOWLEDGES 
THAT IT AND THE OTHER PARTIES HERETO HAVE 
BEEN INDUCED TO ENTER INTO THIS AGREEMENT 
AND THE OTHER DOCUMENTS BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND 
CERTIFICATIONS IN THIS SECTION.” 

 
4. Choice of Forum – Arbitration.   
 

Once the parties agree to settle their disputes by means of arbitration, it is 
advisable to also select the arbitration agency that will administer the 
arbitration proceedings.   
 
The following arbitration clause can be used if the parties will settle their 
disputes under the auspices of the American Arbitration Association: 

 
“Either party may petition the American Arbitration 
Association’s International Centre for Dispute Resolution 
to resolve the controversy, claim or dispute by binding 
arbitration and request the American Arbitration 
Association to propose a list of at least fifteen arbitrators.  
Each party will strike one name from the list in rotation, 
beginning with the party against whom arbitration is 
sought, until three names remain.  The controversy, claim 
or dispute will be submitted to this panel of three arbitrators 
for final and binding resolution in accordance with the 
International Arbitration Rules of the American Arbitration 
Association then in effect to the extent those Rules are not 
in conflict with the provisions of this Agreement.  The 
arbitration will be held in _____________.  The language 
of the arbitration shall be English.  As part of their award, 
the arbitrators will assess all costs of the arbitration, 
including without limitation, legal fees and other expenses 
of the prevailing party, against the losing party.  Judgment 
on any decision or award may be entered in any court 
having jurisdiction.” 
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5 
 

The following arbitration clause can be used if the parties will settle their 
disputes under the auspices of the International Chamber of Commerce: 

 
“All disputes arising out of or in connection with the 
present contract shall be finally settled under the Rules of 
Conciliation and Arbitration of the International Chamber 
of Commerce by three arbitrators appointed in accordance 
with the said Rules.  The place of the arbitration shall be 
___________.  The language to be used in the arbitral 
proceedings shall be English.  As part of their award, the 
arbitrators will assess all costs of the arbitration, including 
without limitation, legal fees and other expenses of the 
prevailing party, against the losing party.  Judgment on any 
decision or award may be entered in any court having 
jurisdiction.” 

 
The following arbitration clause can be used if the parties desire to use the 
UNCITRAL Arbitration Rules: 

 
“Any dispute, controversy or claim arising out of or in 
connection with this Agreement shall be settled by 
arbitration in accordance with the UNCITRAL Arbitration 
Rules.  The arbitral tribunal shall be composed of either (i) 
one arbitrator if the parties can reach agreement on the 
appointment of such arbitrator or (ii) three arbitrators if no 
agreement can be reached on the appointment of a single 
arbitrator.  In the latter case, each party shall appoint one 
arbitrator and the arbitrators so appointed shall appoint the 
third, subject to recourse to the UNCITRAL rules for such 
appointments if they are not made within the time limits 
specified therein.  The place of the arbitration shall be 
___________.  The language to be used in the arbitral 
proceedings shall be English.   As part of their award, the 
arbitrators will assess all costs of the arbitration, including 
without limitation, legal fees and other expenses of the 
prevailing party, against the losing party.  Judgment on any 
decision or award may be entered in any court having 
jurisdiction.” 
 

* * * * * * * * * * * * 
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164 F.Supp.2d 1142 
(Cite as: 164 F.Supp.2d 1142) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
 

United States District Court, 
N.D. California, 

San Jose Division. 
ASANTE TECHNOLOGIES, INC., Plain-

tiff, 
v. 

PMC–SIERRA, INC., Defendant. 
 

No. C 01–20230 JW. 
July 30, 2001. 

 
Manufacturer of computer-network 

switchers sued supplier of applica-
tion-specific integrated circuits in state 
court, alleging supplier breached contract 
and breached express warranty by supplying 
circuits which did not meet specifications. 
Supplier removed action to federal court. On 
manufacturer's motion to remand to state 
court, the District Court, Ware, J., held that: 
(1) United Nations Convention on Contracts 
for International Sale of Goods ( CISG) ap-
plied to contract between manufacturer and 
supplier, raising federal question, and (2) as 
matter of first impression, CISG preempted 
state-law claims. 
 

Motion denied. 
 

West Headnotes 
 
[1] Removal of Cases 334 25(1) 
 
334 Removal of Cases 
      334II Origin, Nature, and Subject of 
Controversy 
            334k25 Allegations in Pleadings 
                334k25(1) k. In General. Most 

Cited Cases  
 

Determination of whether action arises 
under federal law is guided by “well-pleaded 
complaint” rule, which provides that remov-
al is proper when federal question is pre-
sented on face of complaint. 
 
[2] Removal of Cases 334 25(1) 
 
334 Removal of Cases 
      334II Origin, Nature, and Subject of 
Controversy 
            334k25 Allegations in Pleadings 
                334k25(1) k. In General. Most 
Cited Cases  
 

Where federal law completely preempts 
state law, even if plaintiff's claims are pur-
portedly based on state law, claims are con-
sidered to have arisen under federal law, 
permitting defendant to remove action. 
 
[3] Removal of Cases 334 107(7) 
 
334 Removal of Cases 
      334VII Remand or Dismissal of Case 
            334k107 Proceedings for Remand 
and Review Thereof 
                334k107(7) k. Evidence. Most 
Cited Cases  
 

Defendant has burden of establishing 
that removal is proper. 
 
[4] Removal of Cases 334 19(5) 
 
334 Removal of Cases 
      334II Origin, Nature, and Subject of 
Controversy 
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164 F.Supp.2d 1142 
(Cite as: 164 F.Supp.2d 1142) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

            334k19 Cases Arising Under Laws 
of United States 
                334k19(5) k. Cases Under Laws 
Relating to Navigation and Commerce. Most 
Cited Cases  
 

United Nations Convention on Contracts 
for International Sale of Goods ( CISG) ap-
plied to action by manufacturer of comput-
er-network switchers against supplier of ap-
plication-specific integrated circuits, alleg-
ing supplier breached contract and breached 
express warranty by supplying circuits 
which did not meet specifications, and thus 
action presented federal question permitting 
supplier to remove action to federal court; 
manufacturer's place of business was United 
States, and supplier's place of business was 
Canada, even though supplier was incorpo-
rated and maintained offices in United 
States, since written materials and state-
ments regarding technical specifications of 
circuits were all issued from supplier's of-
fices in Canada. United Nations Convention 
on Contracts for the International Sale of 
Goods, Arts. 1(1)(a), 10, 15 U.S.C.A.App. 
 
[5] Treaties 385 12 
 
385 Treaties 
      385k12 k. Self-Executing Provisions. 
Most Cited Cases  
 

Individual may only enforce treaty's 
provisions when treaty is self-executing, that 
is, when it expressly or impliedly creates 
private right of action. 
 
[6] Contracts 95 206 
 
95 Contracts 
      95II Construction and Operation 
            95II(C) Subject-Matter 

                95k206 k. Legal Remedies and 
Proceedings. Most Cited Cases  
 
Sales 343 2 
 
343 Sales 
      343I Requisites and Validity of Contract 
            343k2 k. What Law Governs. Most 
Cited Cases  
 
Treaties 385 11 
 
385 Treaties 
      385k11 k. Operation as to Laws Incon-
sistent with or Repugnant to Treaty Provi-
sions. Most Cited Cases  
 

Choice of law provisions in purchase 
orders submitted by manufacturer of com-
puter-network switchers to supplier of ap-
plication-specific integrated circuits, adopt-
ing “laws of” California, and supplier's con-
ditions of sale adopting “laws of the Prov-
ince of British Columbia and the laws of 
Canada” did not evince clear intention of 
parties to exclude sales between supplier and 
manufacturer from United Nations Conven-
tion on Contracts for International Sale of 
Goods ( CISG); California was bound by 
supremacy clause to CISG as treaty of 
United States, and CISG was law of British 
Columbia. U.S.C.A. Const. Art. 6, § 2; 
United Nations Convention on Contracts for 
the International Sale of Goods, Art. 6, 15 
U.S.C.A.App. 
 
[7] Removal of Cases 334 25(1) 
 
334 Removal of Cases 
      334II Origin, Nature, and Subject of 
Controversy 
            334k25 Allegations in Pleadings 
                334k25(1) k. In General. Most 
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Cited Cases  
 

Anticipation of federal preemption de-
fense, such as defense that federal law pro-
hibits state claims, is insufficient to establish 
federal jurisdiction permitting removal. 
 
[8] Removal of Cases 334 25(1) 
 
334 Removal of Cases 
      334II Origin, Nature, and Subject of 
Controversy 
            334k25 Allegations in Pleadings 
                334k25(1) k. In General. Most 
Cited Cases  
 

Even where both parties concede that 
determination of federal question is only is-
sue in case, removal is improper unless 
plaintiff's complaint establishes that case 
“arises under” federal law. 
 
[9] States 360 18.11 
 
360 States 
      360I Political Status and Relations 
            360I(B) Federal Supremacy; 
Preemption 
                360k18.11 k. Congressional In-
tent. Most Cited Cases  
 

Question of whether certain action is 
preempted by federal law is one of congres-
sional intent; purpose of Congress is ulti-
mate touchstone. 
 
[10] Treaties 385 11 
 
385 Treaties 
      385k11 k. Operation as to Laws Incon-
sistent with or Repugnant to Treaty Provi-
sions. Most Cited Cases  
 

Question of whether certain action is 
preempted by treaty is one of intent of trea-
ty's contracting parties. 
 
[11] Sales 343 405 
 
343 Sales 
      343VIII Remedies of Buyer 
            343VIII(C) Actions for Breach of 
Contract 
                343k405 k. Right of Action. Most 
Cited Cases  
 
Sales 343 427 
 
343 Sales 
      343VIII Remedies of Buyer 
            343VIII(D) Actions and Counter-
claims for Breach of Warranty 
                343k427 k. Right of Action. Most 
Cited Cases  
 
Treaties 385 11 
 
385 Treaties 
      385k11 k. Operation as to Laws Incon-
sistent with or Repugnant to Treaty Provi-
sions. Most Cited Cases  
 

United Nations Convention on Contracts 
for International Sale of Goods ( CISG) 
preempted state-law claims for breach of 
contract and breach of express warranty by 
American manufacturer of comput-
er-network switchers against Canadian sup-
plier of application-specific integrated cir-
cuits related to sale of circuits; CISG's ex-
pressly stated goal of developing uniform 
international contract law to promote inter-
national trade indicated intent of parties to 
treaty to preempt state law causes of action, 
and availability of state-law causes of action 
would frustrate goals of uniformity and cer-
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tainty. United Nations Convention on Con-
tracts for the International Sale of Goods, 
Art. 1 et seq., 15 U.S.C.A.App. 
 
[12] Courts 106 489(1) 
 
106 Courts 
      106VII Concurrent and Conflicting Ju-
risdiction 
            106VII(B) State Courts and United 
States Courts 
                106k489 Exclusive or Concurrent 
Jurisdiction 
                      106k489(1) k. In General. 
Most Cited Cases  
 

Even where federal law completely 
preempts state law, state courts may have 
concurrent jurisdiction over federal claim if 
defendant does not remove case to federal 
court. 
 
[13] Sales 343 405 
 
343 Sales 
      343VIII Remedies of Buyer 
            343VIII(C) Actions for Breach of 
Contract 
                343k405 k. Right of Action. Most 
Cited Cases  
 
Treaties 385 11 
 
385 Treaties 
      385k11 k. Operation as to Laws Incon-
sistent with or Repugnant to Treaty Provi-
sions. Most Cited Cases  
 

Determination of preemption of particu-
lar state-law claims by United Nations Con-
vention on Contracts for International Sale 
of Goods ( CISG) is wholly independent of 
question of whether choice-of-law clause in 

particular contract is ambiguous or not. 
United Nations Convention on Contracts for 
the International Sale of Goods, Art. 1 et 
seq., 15 U.S.C.A.App. 
 
*1144 Jeffrey J. Lederman,Gray Cary Ware 
& Freidenrich, Palo Alto, CA, for plaintiff. 
 
Michael A. Jacobs, Morrison & FOerster, 
San Francisco, CA, for defendant. 
 

ORDER DENYING MOTION TO RE-
MAND AND REQUEST FOR ATTOR-

NEYS' FEES 
WARE, District Judge. 

I. INTRODUCTION 
This lawsuit arises out of a dispute in-

volving the sale of electronic components. 
Plaintiff, Asante Technologies Inc., filed the 
action in the Superior Court for the State of 
California, Santa Clara County, on February 
13, 2001. Defendant, PMC–Sierra, Inc., re-
moved the action to this Court, asserting 
federal question jurisdiction pursuant to 28 
U.S.C. section 1331. Specifically, Defendant 
asserts that Plaintiff's claims for breach of 
contract and breach of express warranty are 
governed by the United Nations Convention 
on Contracts for the International Sale of 
Goods (“CISG”). Plaintiff disputes jurisdic-
tion and filed this Motion To Remand And 
For Attorneys' Fees. The Court conducted a 
hearing on June 18, 2001. Based upon the 
submitted papers and oral arguments of the 
parties, the Court DENIES the motion to 
remand and the associated request for attor-
neys' fees. 
 

II. BACKGROUND 
The Complaint in this action alleges 

claims based in tort and contract. Plaintiff 
contends that Defendant failed to provide it 
with electronic components meeting certain 
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designated technical specifications. De-
fendant timely removed the action to this 
Court on March 16, 2001. 
 

Plaintiff is a Delaware corporation hav-
ing its primary place of business in Santa 
Clara County, California. Plaintiff produces 
network switchers, a type of electronic 
component used to connect multiple *1145 
computers to one another and to the Internet. 
Plaintiff purchases component parts from a 
number of manufacturers. In particular, 
Plaintiff purchases application-specific inte-
grated circuits (“ASICs”), which are consid-
ered the control center of its network 
switchers, from Defendant. 
 

Defendant is also a Delaware corpora-
tion. Defendant asserts that, at all relevant 
times, its corporate headquarters, inside 
sales and marketing office, public relations 
department, principal warehouse, and most 
design and engineering functions were lo-
cated in Burnaby, British Columbia, Canada. 
Defendant also maintains an office in Port-
land, Oregon, where many of its engineers 
are based. Defendant's products are sold in 
California through Unique Technologies, 
which is an authorized distributor of De-
fendant's products in North America. It is 
undisputed that Defendant directed Plaintiff 
to purchase Defendant's products through 
Unique, and that Defendant honored pur-
chase orders solicited by Unique. Unique is 
located in California. Determining Defend-
ant's “place of business” with respect to its 
contract with Plaintiff is critical to the ques-
tion of whether the Court has jurisdiction in 
this case. 
 

Plaintiff's Complaint focuses on five 
purchase orders.FN1 Four of the five purchase 
orders were submitted to Defendant through 

Unique as directed by Defendant. However, 
Plaintiff does not dispute that one of the 
purchase orders, dated January 28, 2000, 
was sent by fax directly to Defendant in 
British Columbia, and that Defendant pro-
cessed the order in British Columbia. De-
fendant shipped all orders to Plaintiff's 
headquarters in California. FN2 Upon delivery 
of the goods, Unique sent invoices to Plain-
tiff, at which time Plaintiff tendered pay-
ment to Unique either in California or in 
Nevada. 
 

FN1. The relevant Purchase Orders 
are: Purchase Order No. 62799, dat-
ed November 1998 (Contos Decl., ¶ 
6, Exh. A), Purchase Order No. 
53527, dated June 1999 (Contos 
Decl., ¶ 7, Exh. B); Purchase Order 
No. 53724, dated January 2000 
(Contos Decl., ¶ 8, Exh. C); Pur-
chase Order No. 53729, dated Feb-
ruary 2000 (Contos Decl., ¶ 9, Exh. 
D); and Purchase Order No. 63095, 
dated April 2000 (Contos Decl ., ¶ 
10, Exh. E). 

 
FN2. Plaintiff contends in this suit 
that the delivered ASICs did not 
comply with required technical spec-
ifications. 

 
The Parties do not identify any single 

contract embodying the agreement pertain-
ing to the sale. Instead, Plaintiff asserts that 
acceptance of each of its purchase orders 
was expressly conditioned upon acceptance 
by Defendant of Plaintiff's “Terms and Con-
ditions,” which were included with each 
Purchase Order. Paragraph 20 of Plaintiff's 
Terms and Conditions provides “APPLI-
CABLE LAW. The validity [and] perfor-
mance of this [purchase] order shall be gov-
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erned by the laws of the state shown on 
Buyer's address on this order.” (Contos 
Decl., Exh. H, ¶ 16.) The buyer's address as 
shown on each of the Purchase Orders is in 
San Jose, California. Alternatively, Defend-
ant suggests that the terms of shipment are 
governed by a document entitled “PMC–
Sierra TERMS AND CONDITIONS OF 
SALE.” Paragraph 19 of Defendant's Terms 
and conditions provides “APPLICABLE 
LAW: The contract between the parties is 
made, governed by, and shall be construed 
in accordance with the laws of the Province 
of British Columbia and the laws of Canada 
applicable therein, which shall be deemed to 
be the proper law hereof ....” (Wechsler 
Decl., Exh. D, ¶ 6.) 
 

Plaintiff's Complaint alleges that De-
fendant promised in writing that the chips 
would meet certain technical specifications. 
(Compl. ¶¶ 13, 14, 15, 17, 18, 22, 23, & 25.) 
Defendant asserts that the following docu-
ments upon which Plaintiff relies emanated 
*1146 from Defendant's office in British 
Columbia: (1) Defendant's August 24, 1998 
press release that it would be making chips 
available for general sampling (Doucette 
Decl. ¶ 13); (2) Defendant's periodic updates 
of technical specifications (Doucette Decl., 
Exh. H); and (3) correspondence from De-
fendant to Plaintiff, including a letter dated 
October 25, 1999. It is furthermore undis-
puted that the Prototype Product Limited 
Warranty Agreements relating to some or all 
of Plaintiff's purchases were executed with 
Defendant's British Columbia facility. 
(Doucette Decl., Exhs. B & C.) 
 

Defendant does not deny that Plaintiff 
maintained extensive contacts with Defend-
ant's facilities in Portland Oregon during the 
“development and engineering” of the 

ASICs. (Amended Supplemental Decl. of 
Anthony Contos, ¶ 3.) These contacts in-
cluded daily email and telephone corre-
spondence and frequent in-person collabora-
tions between Plaintiff's engineers and De-
fendant's engineers in Portland. (Id.) Plain-
tiff contends that this litigation concerns the 
inability of Defendant's engineers in Port-
land to develop an ASIC meeting the 
agreed-upon specifications. (Id.) 
 

Plaintiff now requests this Court to re-
mand this action back to the Superior Court 
of the County of Santa Clara pursuant to 28 
U.S.C. section 1447(c), asserting lack of 
subject matter jurisdiction. In addition, 
Plaintiff requests award of attorneys fees 
and costs for the expense of bringing this 
motion. 
 

III. STANDARDS 
A defendant may remove to federal court 

any civil action brought in a state court that 
originally could have been filed in federal 
court. 28 U.S.C. § 1441(a); Caterpillar, Inc. 
v. Williams, 482 U.S. 386, 107 S.Ct. 2425, 
96 L.Ed.2d 318 (1987). When a case origi-
nally filed in state court contains separate 
and independent federal and state law 
claims, the entire case may be removed to 
federal court. 28 U.S.C. 1441(c). 
 

[1][2][3] The determination of whether 
an action arises under federal law is guided 
by the “well-pleaded complaint” rule. 
Franchise Tax Board v. Construction La-
borers Vacation Trust, 463 U.S. 1, 10, 103 
S.Ct. 2841, 77 L.Ed.2d 420 (1983). The rule 
provides that removal is proper when a fed-
eral question is presented on the face of the 
Complaint. Id. at 9, 103 S.Ct. 2841. Howev-
er, in areas where federal law completely 
preempts state law, even if the claims are 
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purportedly based on state law, the claims 
are considered to have arisen under federal 
law. Ramirez v. Fox Television Station, Inc., 
998 F.2d 743 (9th Cir.1993). Defendant has 
the burden of establishing that removal is 
proper. Gaus v. Miles, Inc., 980 F.2d 564 
(9th Cir.1992). If, at any time before judg-
ment, the district court determines that the 
case was removed from state court improvi-
dently and without jurisdiction, the district 
court must remand the case. 28 U.S.C. § 
1447(c). 
 

The Convention on Contracts for the In-
ternational Sale of Goods (“CISG”) is an 
international treaty which has been signed 
and ratified by the United States and Cana-
da, among other countries. The CISG was 
adopted for the purpose of establishing 
“substantive provisions of law to govern the 
formation of international sales contracts 
and the rights and obligations of the buyer 
and the seller .” U.S. Ratification of 1980 
United Nations Convention on Contracts for 
the International Sale of Goods: Official 
English Text, 15 U.S.C.App. at 52 (1997). 
The CISG applies “to contracts of sale of 
goods between parties whose places of 
business are in different States ... when the 
States are Contracting States.” 15 
U.S.C.App., Art. *1147 1(1)(a). Article 10 
of the CISG provides that “if a party has 
more than one place of business, the place of 
business is that which has the closest rela-
tionship to the contract and its perfor-
mance.” 15 U.S.C.App. Art. 10. 
 

IV. DISCUSSION 
[4] Defendant asserts that this Court has 

jurisdiction to hear this case pursuant to 28 
U.S.C. section 1331, which dictates that the 
“district courts shall have original jurisdic-
tion of all civil actions arising under the 

Constitution, laws, or treaties of the United 
States.” Specifically, Defendant contends 
that the contract claims at issue necessarily 
implicate the CISG, because the contract is 
between parties having their places of busi-
ness in two nations which have adopted the 
CISG treaty. The Court concludes that De-
fendant's place of business for the purposes 
of the contract at issue and its performance 
is Burnaby, British Columbia, Canada. Ac-
cordingly, the CISG applies. Moreover, the 
parties did not effectuate an “opt out” of ap-
plication of the CISG. Finally, because the 
Court concludes that the CISG preempts 
state laws that address the formation of a 
contract of sale and the rights and obliga-
tions of the seller and buyer arising from 
such a contract, the well-pleaded complaint 
rule does not preclude removal in this case. 
 
A. Federal Jurisdiction Attaches to Claims 
Governed By the CISG 

[5] Although the general federal ques-
tion statute, 28 U.S.C. § 1331(a), gives dis-
trict courts original jurisdiction over every 
civil action that “arises under the ... treaties 
of the United States,” an individual may on-
ly enforce a treaty's provisions when the 
treaty is self-executing, that is, when it ex-
pressly or impliedly creates a private right of 
action. See Tel–Oren v. Libyan Arab Repub-
lic, 726 F.2d 774, 808 (D.C.Cir.1984) (Bork, 
J., concurring); Handel v. Artukovic, 601 
F.Supp. 1421, 1425 (C.D.Cal.1985). The 
parties do not dispute that the CISG properly 
creates a private right of action. See Delchi 
Carrier v. Rotorex Corp., 71 F.3d 1024, 
1027–28 (2d Cir.1995); Filanto, S.p.A. v. 
Chilewich Int'l Corp., 789 F.Supp. 1229, 
1237 (S.D.N.Y.1992); U.S. Ratification of 
1980 United Nations Convention on Con-
tracts for the International Sale of Goods: 
Official English Text, 15 U.S.C.App. at 52 
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(1997) (“The Convention sets out substan-
tive provisions of law to govern the for-
mation of international sales contracts and 
the rights and obligations of the buyer and 
seller. It will apply to sales contracts be-
tween parties with their places of business in 
different countries bound by Convention, 
provided the parties have left their contracts 
silent as to applicable law.”). Therefore, if 
the CISG properly applies to this action, 
federal jurisdiction exists.FN3 
 

FN3. Diversity cannot serve as a ba-
sis for jurisdiction in this case, be-
cause both parties are incorporated in 
the state of Delaware. See Bank of 
California Nat'l Ass'n v. Twin Har-
bors Lumber Co., 465 F.2d 489, 
491–92 (9th Cir.1972). 

 
B. The Contract In Question Is Between 
Parties From Two Different Contracting 
States 

The CISG only applies when a contract 
is “between parties whose places of business 
are in different States.” FN4 15 U.S.C.App., 
Art. 1(1)(a). If this requirement is not satis-
fied, Defendant cannot claim jurisdiction 
under the CISG. It is undisputed that Plain-
tiff's place of business is Santa Clara Coun-
ty, California, *1148 U.S.A. It is further un-
disputed that during the relevant time peri-
od, Defendant's corporate headquarters, in-
side sales and marketing office, public rela-
tions department, principal warehouse, and 
most of its design and engineering functions 
were located in Burnaby, British Columbia, 
Canada. However, Plaintiff contends that, 
pursuant to Article 10 of the CISG, Defend-
ant's “place of business” having the closest 
relationship to the contract at issue is the 
United States.FN5 
 

FN4. In the context of the CISG, 
“different States” refers to different 
countries. U.S. Ratification of 1980 
United Nations Convention on Con-
tracts for the International Sale of 
Goods: Official English Text, 15 
U.S.C.App. at 52 (1997). 

 
FN5. Article 10 of the CISG states 
inter alia: 

 
For the purposes of this Conven-
tion: 

 
(a) If a party has more than one 
place of business, the place of 
business is that which has the 
closest relationship to the contract 
and its performance, having regard 
to the circumstances known to or 
contemplated by the parties at any 
time before or at the conclusion of 
the contract. 

 
The Complaint asserts inter alia two 

claims for breach of contract and a claim for 
breach of express warranty based on the 
failure of the delivered ASICS to conform to 
the agreed upon technical specifications. 
(Compl.¶¶ 40–53.) In support of these 
claims, Plaintiff relies on multiple represen-
tations allegedly made by Defendant re-
garding the technical specifications of the 
ASICS products at issue. Among the repre-
sentations are: (1) an August 24, 1998 press 
release (Id., ¶ 13); (2) “materials” released 
by Defendant in September, 1998 (Id., ¶ 14); 
(3) “revised materials” released by Defend-
ant in November 1998 (Id., ¶ 15); (4) “re-
vised materials” released by Defendant in 
January, 1999 (Id., ¶ 17); (5) “revised mate-
rials” released by Defendant in April, 1999 
(Id., ¶ 18); (6) a September, 1999 statement 
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by Defendant which included revised speci-
fications indicating that its ASICS would 
comply with 802.1q VLAN specifications 
(Id., ¶ 22); (7) a statement made by De-
fendant's President and Chief Executive Of-
ficer on October 25, 1999 (Id., ¶ 23); (8) a 
communication of December, 1999 (Id., ¶ 
24); and (9) “revised materials” released by 
Defendant in January, 2000 (Id., ¶ 25). It 
appears undisputed that each of these al-
leged representations regarding the technical 
specifications of the product was issued 
from Defendant's headquarters in British 
Columbia, Canada. (See Opposition Brief at 
3.) 
 

Rather than challenge the Canadian 
source of these documents, Plaintiff shifts its 
emphasis to the purchase orders submitted 
by Plaintiff to Unique Technologies, a non-
exclusive distributor of Defendant's prod-
ucts. Plaintiff asserts that Unique acted in 
the United States as an agent of Defendant, 
and that Plaintiff's contacts with Unique es-
tablish Defendant's place of business in the 
U.S. for the purposes of this contract. 
 

Plaintiff has failed to persuade the Court 
that Unique acted as the agent of Defendant. 
Plaintiff provides no legal support for this 
proposition. To the contrary, a distributor of 
goods for resale is normally not treated as an 
agent of the manufacturer. Restatement of 
the Law of Agency, 2d § 14J (1957) ( “One 
who receives goods from another for resale 
to a third person is not thereby the other's 
agent in the transaction.”); Stansifer v. 
Chrysler Motors Corp., 487 F.2d 59, 64–65 
(9th Cir.1973) (holding that nonexclusive 
distributor was not agent of manufacturer 
where distributorship agreement expressly 
stated “distributor is not an agent”). Agency 
results “from the manisfestation of consent 

by one person to another that the other shall 
act on his behalf and subject to his control, 
and consent by the other so to act.” Re-
statement of the Law of Agency, 2d, § 1 
(1957). Plaintiff has produced no evidence 
of consent by Defendant to be bound by the 
acts of Unique. To the contrary, Defendant 
cites the distributorship agreement with 
Unique, which expressly*1149 states that 
the contract does not “allow Distributor to 
create or assume any obligation on behalf of 
[Defendant] for any purpose whatsoever.” 
(Doucette Decl. Exh. M, ¶ 1.6(b).) Further-
more, while Unique may distribute Defend-
ant's products, Plaintiff does not allege that 
Unique made any representations regarding 
technical specifications on behalf of De-
fendant. Indeed, Unique is not even men-
tioned in the Complaint. To the extent that 
representations were made regarding the 
technical specifications of the ASICs, and 
those specifications were not satisfied by the 
delivered goods, the relevant agreement is 
that between Plaintiff and Defendant. Ac-
cordingly, the Court finds that Unique is not 
an agent of Defendant in this dispute. Plain-
tiff's dealings with Unique do not establish 
Defendant's place of business in the United 
States. 
 

Plaintiff's claims concern breaches of 
representations made by Defendant from 
Canada. Moreover, the products in question 
are manufactured in Canada, and Plaintiff 
knew that Defendant was Canadian, having 
sent one purchase order directly to Defend-
ant in Canada by fax. Plaintiff supports its 
position with the declaration of Anthony 
Contos, Plaintiff's Vice President of Finance 
and Administration, who states that Plain-
tiff's primary contact with Defendant “dur-
ing the development and engineering of the 
ASICs at issue ... was with [Defendant's] 

ACC's 2012 Annual Meeting September 30-October 3, Orlando, FL

Copyright © 2012 Association of Corporate Counsel 34 of 77



  
 

FOR EDUCATIONAL USE ONLY Page 10 

164 F.Supp.2d 1142 
(Cite as: 164 F.Supp.2d 1142) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

facilities in Portland, Oregon.” (Contos 
Amended Supplemental Decl. ¶ 3.) The 
Court concludes that these contacts are not 
sufficient to override the fact that most if not 
all of Defendant's alleged representations 
regarding the technical specifications of the 
products emanated from Canada. (See supra 
at 7:1–12.) Moreover, Plaintiff directly cor-
responded with Defendant at Defendant's 
Canadian address. (See Doucette Decl. ¶ 
15.) Plaintiff relies on all of these alleged 
representations at length in its Complaint. 
(See supra at 7:1–12.) In contrast, Plaintiff 
has not identified any specific representation 
or correspondence emanating from Defend-
ant's Oregon branch. For these reasons, the 
Court finds that Defendant's place of busi-
ness that has the closest relationship to the 
contract and its performance is British Co-
lumbia, Canada. Consequently, the contract 
at issue in this litigation is between parties 
from two different Contracting States, Can-
ada and the United States. This contract 
therefore implicates the CISG. 
 
C. The Effect of the Choice of Law Clauses 

[6] Plaintiff next argues that, even if the 
Parties are from two nations that have 
adopted the CISG, the choice of law provi-
sions in the “Terms and Conditions” set 
forth by both Parties reflect the Parties' in-
tent to “opt out” of application of the trea-
ty.FN6 Article 6 of the CISG provides that 
“[t]he parties may exclude the application of 
the Convention or, subject to Article 12, 
derogate from or vary the effect of any of its 
provisions.” 15 U.S.C.App., Art. 6. De-
fendant asserts that merely choosing the law 
of a jurisdiction is insufficient to opt out of 
the CISG, absent express*1150 exclusion of 
the CISG. The Court finds that the particular 
choice of law provisions in the “Terms and 
Conditions” of both parties are inadequate to 

effectuate an opt out of the CISG. 
 

FN6. Plaintiff's Terms and Condi-
tions provides “APPLICABLE 
LAW. The validity [and] perfor-
mance of this [purchase] order shall 
be governed by the laws of the state 
shown on Buyer's address on this 
order.” (Contos Decl. ¶ 16, Exh. H.) 
The buyer's address as shown on 
each of the Purchase Orders is San 
Jose, California. (Contos Decl. ¶¶ 6, 
7, 8, 9, 10; Exhs. A, B, C, D, E.) 

 
Defendant's Terms and Conditions 
provides “APPLICABLE LAW: 
The contract between the parties is 
made, governed by, and shall be 
construed in accordance with the 
laws of the Province of British 
Columbia and the laws of Canada 
applicable therein, which shall be 
deemed to be the proper law hereof 
....” (Wechsler Decl. ¶ 6, Exh. D.) 
It is undisputed that British Co-
lumbia has adopted the CISG. 

 
Although selection of a particular choice 

of law, such as “the California Commercial 
Code” or the “Uniform Commercial Code” 
could amount to implied exclusion of the 
CISG, the choice of law clauses at issue here 
do not evince a clear intent to opt out of the 
CISG. For example, Defendant's choice of 
applicable law adopts the law of British Co-
lumbia, and it is undisputed that the CISG is 
the law of British Columbia. (International 
Sale of Goods Act ch. 236, 1996 S.B.C. 1 et 
seq. (B.C.).) Furthermore, even Plaintiff's 
choice of applicable law generally adopts 
the “laws of” the State of California, and 
California is bound by the Supremacy 
Clause to the treaties of the United States. 
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U.S. Const. art. VI, cl. 2 (“This Constitution, 
and the laws of the United States which shall 
be made in pursuance thereof; and all trea-
ties made, or which shall be made, under the 
authority of the United States, shall be the 
supreme law of the land.”) Thus, under gen-
eral California law, the CISG is applicable 
to contracts where the contracting parties are 
from different countries that have adopted 
the CISG. In the absence of clear language 
indicating that both contracting parties in-
tended to opt out of the CISG, and in view 
of Defendant's Terms and Conditions which 
would apply the CISG, the Court rejects 
Plaintiff's contention that the choice of law 
provisions preclude the applicability of the 
CISG. 
 
D. Federal Jurisdiction Based Upon the 
CISG Does Not Violate the Well–Pleaded 
Complaint Rule 

[7][8] The Court rejects Plaintiff's argu-
ment that removal is improper because of 
the well-pleaded complaint rule. The rule 
states that a cause of action arises under 
federal law only when the plaintiff's 
well-pleaded complaint raises issues of fed-
eral law. Gully v. First National Bank, 299 
U.S. 109, 112, 57 S.Ct. 96, 81 L.Ed. 70 
(1936); Louisville & Nashville R. Co. v. 
Mottley, 211 U.S. 149, 29 S.Ct. 42, 53 L.Ed. 
126 (1908). Anticipation of a federal 
preemption defense, such as the defense that 
federal law prohibits the state claims, is in-
sufficient to establish federal jurisdiction. 
Gully, 299 U.S. at 116, 57 S.Ct. 96. Even 
where both parties concede that determina-
tion of a federal question is the only issue in 
the case, removal is improper unless the 
plaintiff's complaint establishes that the case 
“arises under” federal law. Caterpillar, Inc. 
v. Williams, 482 U.S. 386, 393, 107 S.Ct. 
2425, 96 L.Ed.2d 318 (1987). 

 
It is undisputed that the Complaint on its 

face does not refer to the CISG. However, 
Defendants argue that the preemptive force 
of the CISG converts the state breach of 
contract claim into a federal claim. Indeed, 
Congress may establish a federal law that so 
completely preempts a particular area of law 
that any civil complaint raising that select 
group of claims is necessarily federal in 
character. Metropolitan Life Ins. Co. v. Tay-
lor, 481 U.S. 58, 62, 107 S.Ct. 1542, 95 
L.Ed.2d 55 (1987) (holding that Employee 
Retirement Income Security Act (ERISA) 
preempts an employee's common-law con-
tract and tort claims arising from employer's 
insurer's termination of disability benefits, 
establishing federal jurisdiction); Avco Corp. 
v. Aero Lodge No. 735, Int'l Ass'n. of Ma-
chinists, 390 U.S. 557, 560, 88 S.Ct. 1235, 
20 L.Ed.2d 126 (1968) (holding that section 
301 of Labor Management Relations Act 
(LMRA) preempts any state cause of action 
for violation of contracts between an em-
ployer and a labor organization). 
 

[9][10] It appears that the issue of 
whether or not the CISG preempts state law 
is a matter of first impression. In the case of 
federal statutes, “[t]he question of *1151 
whether a certain action is preempted by 
federal law is one of congressional intent. 
The purpose of Congress is the ultimate 
touchstone.” Pilot Life Ins. Co. v. Dedeaux, 
481 U.S. 41, 45, 107 S.Ct. 1549, 95 L.Ed.2d 
39 (1987) (internal quotations and citations 
omitted). Transferring this analysis to the 
question of preemption by a treaty, the Court 
focuses on the intent of the treaty's con-
tracting parties. See Husmann v. Trans 
World Airlines, Inc., 169 F.3d 1151, 1153 
(8th Cir.1999) (finding Warsaw Convention 
preempts state law personal injury claim); 
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Jack v. Trans World Airlines, Inc., 820 
F.Supp. 1218, 1220 (N.D.Cal.1993) (finding 
removal proper because Warsaw Convention 
preempts state law causes of action). 
 

[11] In the case of the CISG treaty, this 
intent can be discerned from the introducto-
ry text, which states that “the adoption of 
uniform rules which govern contracts for the 
international sale of goods and take into ac-
count the different social, economic and le-
gal systems would contribute to the removal 
of legal barriers in international trade and 
promote the development of international 
trade.” 15 U.S.C.App. at 53. The CISG fur-
ther recognizes the importance of “the de-
velopment of international trade on the basis 
of equality and mutual benefit.” Id. These 
objectives are reiterated in the President's 
Letter of Transmittal of the CISG to the 
Senate as well as the Secretary of State's 
Letter of Submittal of the CISG to the Pres-
ident. Id. at 70–72. The Secretary of State, 
George P. Shultz, noted: 
 

Sales transactions that cross international 
boundaries are subject to legal uncertain-
ty-doubt as to which legal system will ap-
ply and the difficulty of coping with un-
familiar foreign law. The sales contract 
may specify which law will apply, but our 
sellers and buyers cannot expect that for-
eign trading partners will always agree on 
the applicability of United States law.... 
The Convention's approach provides an 
effective solution for this difficult prob-
lem. When a contract for an international 
sale of goods does not make clear what 
rule of law applies, the Convention pro-
vides uniform rules to govern the ques-
tions that arise in making and performance 
of the contract. 

 

Id. at 71. The Court concludes that the 
expressly stated goal of developing uniform 
international contract law to promote inter-
national trade indicates the intent of the par-
ties to the treaty to have the treaty preempt 
state law causes of action. 
 

The availability of independent state 
contract law causes of action would frustrate 
the goals of uniformity and certainty em-
braced by the CISG. Allowing such avenues 
for potential liability would subject con-
tracting parties to different states' laws and 
the very same ambiguities regarding interna-
tional contracts that the CISG was designed 
to avoid. As a consequence, parties to inter-
national contracts would be unable to predict 
the applicable law, and the fundamental 
purpose of the CISG would be undermined. 
Based on very similar rationale, courts have 
concluded that the Warsaw Convention 
preempts state law causes of action. Hus-
mann, 169 F.3d at 1153; Shah v. Pan Amer-
ican World Services, Inc., 148 F.3d 84, 97–
98 (2d Cir.1998); Potter v. Delta Air Lines, 
98 F.3d 881, 885 (5th Cir.1996); 
Boehringer–Mannheim Diagnostics v. Pan 
Am. World, 737 F.2d 456, 459 (5th 
Cir.1984). The conclusion that the CISG 
preempts state law also comports with the 
view of academic commentators on the sub-
ject. See William S. Dodge, Teaching the 
CISG in Contracts, 50 J. Legal Educ. 72, 72 
(March 2000) (“As a treaty the CISG is fed-
eral law, which preempts state common law 
and the UCC.”); David Frisch, 
*1152Commercial Common Law, The 
United Nations Convention on the Interna-
tional Sale of Goods, and the Inertia of 
Habit, 74 Tul. L.Rev. 495, 503–04 (1999) 
(“Since the CISG has the preemptive force 
of federal law, it will preempt article 2 when 
applicable.”). 
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Furthermore, the Court has considered 

Plaintiff's arguments and finds them unper-
suasive. Plaintiff argues that the CISG is in-
comparable to preemption under the War-
saw Convention, because “the CISG leaves 
open the possibility of other, concurrent 
causes of action.” (Reply Brief at 9.) This 
argument merely begs the question by as-
suming that the state law causes of action 
asserted by Plaintiff are properly brought. 
Based on the proper applicable legal analy-
sis discussed above, the Court concludes 
that the pleaded state law claims are 
preempted. 
 

Plaintiff next claims that the CISG does 
not completely supplant state law, because 
the CISG is limited in scope to the formation 
of the contract and the rights and obligations 
of the seller and buyer arising from the con-
tract. (Id.) Plaintiff's correct observation that 
the CISG does not concern the validity of 
the contract or the effect which the contract 
may have on the property in the goods sold 
fails to support Plaintiff's conclusion that the 
CISG does not supplant any area of state 
contract law. Although the CISG is plainly 
limited in its scope (15 U.S.C.App., Art. 4.), 
the CISG nevertheless can and does preempt 
state contract law to the extent that the state 
causes of action fall within the scope of the 
CISG. Compare Franchise Tax Bd., 463 
U.S. at 22–23, 103 S.Ct. 2841 (holding that 
ERISA did not preempt the state tax collec-
tion suit at issue, because the state causes of 
action did not fall within the scope of § 
502(a) of ERISA) and Metropolitan Life Ins. 
Co., 481 U.S. at 66, 107 S.Ct. 1542 (relying 
on Franchise Tax Bd. and holding that 
ERISA preempts all state causes of action 
within the scope of § 502(a)). 
 

[12][13] Finally, Plaintiff appears to 
confuse the matter of exclusive federal ju-
risdiction with preemption. Plaintiff first as-
serts that “[i]f ... the CISG is ‘state law’ ... 
then the California courts have jurisdiction 
to adjudicate a case arising under these 
laws.” (Reply Brief at 9.) The matter of 
whether California courts may have jurisdic-
tion to interpret the CISG is irrelevant to the 
determination of whether the CISG 
preempts state law and establishes federal 
jurisdiction over the case. Even where fed-
eral law completely preempts state law, state 
courts may have concurrent jurisdiction over 
the federal claim if the defendant does not 
remove the case to federal court. Teamsters 
v. Lucas Flour Co., 369 U.S. 95, 103–04, 82 
S.Ct. 571, 7 L.Ed.2d 593 (1962). This Court 
does not hold that it has exclusive jurisdic-
tion over CISG claims. Hence, the Court's 
conclusion that the CISG preempts state 
claims is not inconsistent with Plaintiff's 
examples of the adjudication of CISG-based 
claims in state court. Plaintiff further asserts 
that “if the CISG so completely supplants 
state law as to deny the California courts the 
opportunity to rule on a CISG cause of ac-
tion, then the reference to ‘state law’ in 
Asante's choice-of-law provision is unam-
biguous, and the CISG also does not apply.” 
(Reply Brief at 9.) The Court also rejects 
this claim, as the determination of CISG 
preemption is wholly independent of the 
question of whether a choice-of-law clause 
in a particular contract is ambiguous or not. 
 

The Court concludes that the 
well-pleaded complaint rule does not pre-
clude federal jurisdiction in this case, be-
cause the CISG preempts state law causes of 
action falling within the scope of the CISG. 
 

V. CONCLUSION 
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For the foregoing reasons, Plaintiff's 
Motion to Remand is DENIED. According-
ly,*1153 the Request for Attorney's Fees is 
also DENIED. 
 
N.D.Cal.,2001. 
Asante Technologies, Inc. v. PMC-Sierra, 
Inc. 
164 F.Supp.2d 1142 
 
END OF DOCUMENT 
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United States District Court, 
E.D. Michigan, 

Southern Division. 
EASOM AUTOMATION SYSTEMS, 

INC., Plaintiff, 
v. 

THYSSENKRUPP FABCO, CORP., De-
fendant. 

 
No. 06-14553. 
Sept. 28, 2007. 

 
Dennis W. Loughlin, George S. Fish, Strobl 
and Sharp, Bloomfield Hills, MI, Leslie M. 
Carr, Nearpass & Hudson, Monroe, MI, for 
Plaintiff. 
 
Daniel J. Dulworth, Daniel N. Sharkey, 
Butzel Long, Detroit, MI, for Defendant. 
 

ORDER DENYING PLAINTIFF'S MO-
TION FOR IMMEDIATE POSSESSION 

DENISE PAGE HOOD, United States Dis-
trict Judge. 
I. INTRODUCTION 

*1 This matter is before the Court on 
Plaintiff Easom Automation Systems, Inc.'s 
Motion for Immediate Possession, filed on 
January 30, 2007. Defendant ThyssenKrupp 
Fabco, Corp. filed its Response to Plaintiff's 
Motion for Immediate Possession on March 
2, 2007. 
 

On October 17, 2006, Plaintiff filed the 
instant action pursuant to 28 U.S.C. § 1332 
alleging the following against Defendant: 
Count I, Breach of Contract; Count II, 
Breach of Implied Contract; Count III, Un-

just Enrichment; and Count IV, Enforcement 
of Michigan Special Tool Lien. 
 
II. STATEMENT OF FACTS 

Plaintiff is a Michigan Corporation with 
its principal place of business in Madison 
Heights, Michigan. (Pl.'s Compl., ¶ 1) Plain-
tiff designs, builds, integrates and installs 
automation equipment and systems for the 
auto industry. (Pl.'s Compl., ¶ 5) Defendant 
is a Nova Scotia Corporation headquartered 
in Ontario, and it is in the business of sup-
plying medium and heavy metal stampings 
and systems to automotive customers. 
(Def.'s Mot. to Dismiss, p. 1, 2) The present 
matter arises out of an “agreement” between 
the parties where Plaintiff was to design, 
fabricate and install the Sport Bar Assembly 
System (SBA) FN1 for Defendant. 
 

FN1. The Sport Bar Assembly Sys-
tem is a special machine used by 
Defendant to fabricate roll bars for 
DaimlerChrysler Corporation's JK 
Platform, the 2007 Jeep Wrangler. 
(Pl.'s Compl., ¶ 8, Def.'s Mot. to 
Dismiss) 

 
Plaintiff asserts that on July 19, 2005, it 

issued a Quote to Defendant for the SBA, 
which specified a price of $5,400,000.00 
and a delivery date of March 30, 2006.FN2 
(Pl.'s Compl., ¶ 10-12) According to Plain-
tiff, that same day, Defendant orally in-
structed Plaintiff to commence work on the 
SBA. (Pl.'s Compl., ¶ 13,14) Plaintiff com-
menced work on the SBA. Plaintiff asserts 
that Defendant issued a written purchase 
order on August 30, 2005, which included 
the following choice of law/forum selection 
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clause: 
 

FN2. This quote also contained the 
following provision: 

 
AGREEMENT OF SALE 

 
Any terms and provisions of buy-
er's orders which are inconsistent 
with, additional or different from 
the terms and provisions of this 
order acknowledgment are reject-
ed, will not be binding on the seller 
nor considered applicable to the 
sale or shipment referred to herein. 
Unless buyer shall notify seller in 
writing within fifteen (15) days af-
ter receipt of this order acknowl-
edgment by buyer, acceptance of 
the terms and conditions hereof by 
buyer shall be indicated, and in the 
absence of such notification, the 
sale and shipment by the seller of 
the products covered hereby shall 
be conclusively deemed to be sub-
ject to the terms and conditions 
hereof. No waiver, alteration, or 
modification of the provisions 
hereof shall be binding on the sell-
er unless agreed to in writing by a 
duly authorized official of seller at 
its headquarters office(s) .... 

 
(See Pl.'s Resp. to Defendant's 
Mot. to Dismiss, Pl.'s Ex. 2) 

 
25. Jurisdiction/Governing law. The con-
tract created by Seller's acceptance of 
Buyer's offer as set out in Paragraph 3 
hereof shall be deemed in all respects to be 
a contract made under, and shall for all 
purposes be governed by and construed in 
accordance, with, the laws of the Province 

where the registered head office of Buyer 
is located and the laws of Canada applica-
ble therein. Any legal action or proceeding 
with respect to such contract may be 
brought in the courts of the Province 
where the registered head office of buyer 
is located and the parties hereto attorn to 
the non-exclusive jurisdiction of the 
aforesaid courts. 
(Def.'s Mot. to Dismiss, Ex. B, ¶ 25) Be-
tween August and October 2005, during 
the design and engineering phase of the 
SBA, Plaintiff asserts that Defendant's 
representatives regularly met for weekly 
meetings at Plaintiff's Madison Heights 
facility. (Pl.'s Resp. to Mot. to Dismiss) 

 
Plaintiff alleges that on October 21, 

2005, Defendant's Vice-President, Gary 
Herman, instructed Plaintiff to begin deliv-
ery of the SBA in an “as is” condition by 
December 31, 2005, with the remainder of 
the installation to occur on Defendant's fa-
cility floor in Dresden, Ontario. (Pl.'s 
Compl., ¶ 18) Plaintiff permanently affixed 
its name and address to the SBA's compo-
nent parts before shipment. (Pl.'s Resp. to 
Def.'s Mot. to Dismiss, p. 5) Plaintiff began 
to ship the SBA in an “as is” condition on 
December 31, 2005. (Pl.'s Compl., ¶ 21) 
Plaintiff further alleges that it agreed to de-
liver the SBA on this expedited basis be-
cause of Defendant's agreements to do cer-
tain things to assist in the expedited installa-
tion of the SBA. (Pl.'s Compl., ¶ 23) Plain-
tiff asserts that Defendant failed to follow 
through on these agreements. Plaintiff's em-
ployees worked on the installation, and test-
ing of the SBA at Defendant's facility. (Pl.'s 
Compl, 22) 
 

*2 On March 9, 2006, Plaintiff filed a 
Financing Statement with the Ontario Min-
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istry of Consumer and Industry Services. 
(Pl.'s Resp. to Def.'s Mot. to Dismiss, Ex. 1) 
On November 4, 2006, after this suit was 
already filed, Defendant filed an Application 
in the Ontario Superior Court of Justice 
seeking discharge of Plaintiff's financing 
statement. Plaintiff also alleges that De-
fendant has failed to pay Plaintiff 
$1,484,498.05, plus interest, while Defend-
ant continues to operate the SBA. (Pl.'s 
Compl., ¶ 26) FN3 
 

FN3. Defendant asserts that neither 
Plaintiff nor Defendant have been 
able to get the SBA to perform at the 
specifications agreed upon by the 
parties, nor does it meet the require-
ments of DaimlerChrysler Corpora-
tion's final Production Part Approval 
Process (PPAP). (Def.'s Mot. to 
Dismiss, Ex. C) 

 
III. PROCEDURAL POSTURE 

On December 29, 2006, Defendant filed 
a Motion to Dismiss on Grounds of Forum 
Non Conveniens, asserting, among other 
things, that the Choice of Law/Forum Selec-
tion Clause governs the agreement between 
the parties. On August 1, 2007, this Court 
denied Defendant's Motions to Dismiss on 
Grounds of Forum Non Conveniens, hold-
ing, without definitively answering the 
question of what law governs this action, 
that Defendant's failure to demonstrate that 
the “balance of hardships” or trial of this 
matter in this Court would be “oppressive 
and vexatious” to Defendant. 
 
IV. APPLICABLE LAW & ANALYSIS 

Plaintiff argues that pursuant to Michi-
gan's Special Tools Lien Act, MICH. 
COMP. LAWS § 570.563 et seq., it is enti-
tled to immediate possession of the SBA, 

currently in Defendant's possession in Can-
ada. Plaintiff asserts that because it com-
plied with the requirements of the Act to 
perfect the lien on the SBA, specifically af-
fixed its name and address to the SBA, filed 
a financing statement with the Province of 
Ontario, sent notification and a demand for 
payment letter to Defendant, and waited 
ninety days without receiving payment, 
Plaintiff is entitled to immediate possession 
of the SBA. 
 

Defendant's argument mainly rests upon 
the assumption that the purchase orders it 
issued to Plaintiff constituted Defendant's 
offer, not the quote issued by Plaintiff. By 
accepting Defendant's offer to build the 
SBA pursuant to the terms and conditions 
set forth in the purchase orders, specifically 
the Choice of Law/Forum Selection Clause, 
Defendant claims Plaintiff agreed the con-
tract was governed by Ontario law. Defend-
ant argues that since the parties expressly 
agreed that Ontario law would govern their 
agreement, the Michigan Special Tools Lien 
Act is inapplicable, and Plaintiff has no right 
to immediate possession. Alternatively, De-
fendant argues that if the Act does apply to 
this action, Plaintiff expressly waived its 
right to enforce the lien, and, in any event, 
Plaintiff did not comply with the financing 
statement filing requirements, as such, the 
lien is invalid. 
 

It is Plaintiff's contention that the United 
Nations Convention on Contracts for the In-
ternational Sale of Goods, or the CISG, May 
1980, S. Treaty. No. 9, 98th Cong., 1st Sess. 
22 (1983), 19 I.L.M. 671 (reprinted at 
U.S.C.S. Int.'l Sale Goods) controls this 
matter based upon the fact that on July 19, 
2005, Plaintiff sent Defendant a series of 
quotes, which constitutes Plaintiff's offer to 
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manufacture and assemble the SBA. (See 
Pl.'s Resp. to Defendant's Mot. to Dismiss, 
Pl.'s Ex. 2) According to Plaintiff, Defend-
ant verbally accepted this offer on July 19, 
2005 (the very same day), and Plaintiff be-
gan work on the SBA shortly thereafter. 
 

*3 The CISG governs only the formation 
of the contract of sale, and the rights and 
obligations of the seller and the buyer aris-
ing from such a contract. See CISG, Art. 4. 
The CISG governs contracts for the sale of 
goods between parties whose places of 
business are in different nations, if the na-
tions are Contracting States, unless the sub-
ject contract contains a choice-of-law provi-
sion. See CISG, Art. 1, 6; See also American 
Biophysics Corp. v. DuBois Marine Special-
ities, 411 F.Supp.2d 61, 63-64 (D.R.I.2006); 
See also BP Oil Int'l, Ltd. v. Empresa Estatal 
Petroleos de Ecuador, 332 F.3d 333, 337 
(5th Cir.2003). Both the United States and 
Canada are signatory nations. 
 

Under the CISG, the July 19, 2005 quote 
issued by Plaintiff could constitute Plaintiff's 
offer because the quote was “sufficiently 
definite and indicate[d] the intention of the 
offeror to be bound in case of acceptance.” 
See CISG, Art. 14. Article 14 indicates that 
“[a] proposal is sufficiently definite if it in-
dicates the goods and expressly or implicitly 
fixes or makes provisions for determining 
the quantity and the price.” Id. Plaintiff's 
quote specifically indicates that Plaintiff 
would design and build the SBA in the 
amount of $5,400,000.00. 
 

Defendant's oral acceptance of the quote 
is recognized as a valid form of acceptance 
under the CISG. See CISG, Art. 18. The 
CISG specifically states that “[a] statement 
made by or other conduct of the offerree in-

dicating assent to an offer is acceptance.” 
See CISG, Art. 18(1). Additionally, “[a]n 
acceptance of an offer becomes effective at 
the moment the indication of assent reaches 
the offeror....” See CISG, Art. 18(2). 
 

The CISG makes provision for the par-
ties to a contract to opt out of the CISG as 
the governing law and agree that their con-
tract be governed by another law. See CISG, 
Art. 6. “The parties may exclude the appli-
cation of this Convention, or ... derogate 
from or vary the effect of any of its provi-
sions.” CISG, Art. 6. Courts that have re-
viewed this provision have held that the par-
ties must expressly opt out of applying the 
CISG to their agreement. See BP Oil Int'l, 
332 F.3d at 337; Asante Techs., Inc. v. 
PMC-Sierra, Inc., 164 F.Supp.2d 1142, 
1150 (N.D.Cal.2001) (“A signatory's assent 
to the CISG necessarily incorporates the 
treaty as part of that nation's domestic 
law.”); See also Ajax Tools Works, Inc. v. 
Can-Eng Manu. Ltd., 2003 U.S. Dist. LEXIS 
1306, at *8 (holding that since Germany is a 
contracting state, “the CISG is an integral 
part of German law. Where parties designate 
a choice of law clause in their contract, se-
lecting the law of a contracting state without 
expressly excluding application of the 
CISG-German courts uphold application of 
the Convention as the law of the designated 
Contracting state. To hold otherwise would 
undermine the objectives of the Convention 
which Germany has agreed to uphold”). 
 

Under either the Plaintiff's quote or De-
fendant's purchase orders, the CISG applies 
as neither the quote nor the purchase orders 
expressly indicated that the CISG did not 
apply. Further, stating that the law of Cana-
da applied to the agreement indicates that 
the CISG applied as well, as the Convention 
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is the law of Canada. 
 

*4 The CISG governs only the formation 
of the contract of sale, and the rights and 
obligations of the seller and the buyer aris-
ing from such a contract. As such, if the 
Plaintiff's quote constitutes the contract in 
this case, as opposed to Defendant's pur-
chase orders, the Michigan Special Tools 
Lien Act may apply to the parties' agree-
ment. 
 

If Defendant's purchase orders govern, 
Plaintiff has no right to immediate posses-
sion because the purchase orders contain a 
waiver of liens provision. Specifically, the 
purchase orders contain the following lan-
guage: “Seller hereby waives all mechanic 
liens and claims and agrees that none shall 
be filed or maintained against Buyer or the 
Product on account of any Product stored by 
or on behalf of Seller ....” (See Def.'s Resp. 
to Pl.'s Mot. for Immediate Possession, Ex. 
8, ¶ 18) 
 

Even if the Special Tools Lien Act ap-
plies, Defendant argues that Plaintiff failed 
to file its financing statement with Michi-
gan's Secretary of State as the Act requires. 
See Mich. Comp. Laws §§ 440.9501 and 
9502. Plaintiff instead filed its financing 
statement with the Ontario Ministry of 
Consumer and Business Services. As such, 
the lien is invalid. In support of this argu-
ment, Defendant cites MICH. COMP. 
LAWS §§ 440.9501 and 9502. MICH. 
COMP. LAWS § 440.9501(1) states that: 
 

Except as otherwise provided in subsec-
tion (2), the office in which to file a fi-
nancing statement to perfect the security 
interest or agricultural lien is 1 of the fol-
lowing: 

 
(a) The office designated for the filing or 

recording of a record of a mortgage on the 
related real property, if the collateral is 
as-extracted collateral or timber to be cut, 
or the financing statement is filed as a fix-
ture filing and the collateral is goods that 
are or are to become fixtures. 

 
(b) The office of secretary of state in all 

other cases, including a case in which the 
collateral is goods that are or are to be-
come fixtures and the financing statement 
is not filed as a fixture filing. 

 
(2) The office in which to file a financing 
statement to perfect a security interest in 
collateral, including fixtures, of a trans-
mitting utility is the office of the secretary 
of state. The financing statement also con-
stitutes a fixture filing as to the collateral 
indicated in the financing statement which 
is or is to become fixtures. 

 
MICH. COMP. LAWS § 440.9501(1) 

(italics added). 
 

At this juncture, there remain issues of 
fact as to which document constitutes the 
contract in this case-the quotes prepared by 
Plaintiff or the purchase orders prepared by 
Defendant. Until this issue is resolved, the 
Court is unable to determine whether Mich-
igan law applies and whether the Michigan's 
Special Tools Lien Act applies. Plaintiff is 
correct that under M.C.L.A. § 570.567(a), a 
special tool builder may take possession 
without judicial process if it can be done 
without breach of the peace. However, 
Plaintiff has not chosen this alternative since 
Plaintiff involved the judiciary by filing the 
instant action in this Court.FN4 
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FN4. Plaintiff submits the opinion 
written by the Oakland County Cir-
cuit Court but the Court is not bound 
by the opinion. In any event, since 
questions of fact remain regarding 
what document governs the parties in 
this case, the Court need not address 
whether Plaintiff is entitled to “im-
mediate” possession of the SBA. 

 
V. CONCLUSION 

*5 For the reasons set forth above, 
 

IT IS ORDERED that Plaintiff Easom 
Automation System, Inc.'s Motion for Im-
mediate Possession [Docket No. 11, filed on 
January 30, 2007] is DENIED without 
prejudice. 
 
E.D.Mich.,2007. 
Easom Automation Systems, Inc. v. 
Thyssenkrupp Fabco, Corp. 
Not Reported in F.Supp.2d, 2007 WL 
2875256 (E.D.Mich.), 64 UCC Rep.Serv.2d 
106 
 
END OF DOCUMENT 
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Only the Westlaw citation is currently 
available. 
 

United States District Court, 
S.D. New York. 

 MICROGEM CORP., INC., Plaintiff, 
v. 

HOMECAST CO., LTD., Defendant. 
Homecast Co., Ltd., Counterclaim–Plaintiff, 

v. 
 Microgem Corp., Inc., Counterclaim–

Defendant. 
 

No. 10 Civ. 3330(RJS). 
April 27, 2012. 

 
MEMORANDUM 

RICHARD J. SULLIVAN, District Judge. 
*1 The Court held a jury trial in this 

matter from April 2 to 16, 2012. Prior to be-
ginning trial, the Court issued a short Order 
that announced the Court's rulings on the 
parties' cross-motions for summary judg-
ment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure and deferred ex-
planation of these rulings to a subsequent 
written opinion. This Memorandum sets 
forth the reasons for those rulings that re-
main relevant following trial. 
 

I. BACKGROUND 
A. FactsFN1 

 
FN1. The following facts are taken 
from the pleadings, the parties' Local 
Rule 56.1 Statements, the affidavits 
submitted in connection with the in-
stant motion, and the exhibits at-
tached thereto. The facts are undis-
puted unless otherwise noted. Where 

only one party's 56.1 Statement is 
cited, the facts are taken from that 
party's statement, and the other party 
does not dispute the fact asserted or 
has offered no admissible evidence 
to refute that fact, The abbreviation 
“HC 56.1” refers to Homecast's Lo-
cal Rule 56.1 statement in support of 
its motion for summary judgment, 
while “HC Opp'n 56.1” refers to 
Homecast's Local Rule 56.1 state-
ment in opposition to Microgem's 
cross-motion for summary judgment. 
Similarly, “MG 56.1” and “MG 
Opp'n 56.1” refer, respectively, to 
Microgem's Local Rule 56.1 state-
ments in support of its motion for 
summary judgment and in opposition 
to Microgem's cross-motion. 

 
This dispute arises out of Homecast Co., 

Ltd.'s (“Homecast”) sale of MG2000 digital 
converter boxes to Microgem Corp., Inc. 
(“Microgem”). (MG 56.1 ¶¶ 22, 24, 26; HC 
56.1 ¶ 1.) Homecast is an electronics manu-
facturer and Microgem is a distributor of 
consumer electronics products. (HC 56.1 ¶¶ 
2–3.) The parties attempted to capitalize on 
an opportunity created by the phasing out of 
analog television broadcasts in the United 
States by selling digital converter boxes, 
which were necessary to enable individuals 
with older, analog only televisions to receive 
and decode digital broadcasts. (MG 56.1 ¶¶ 
11, 13, 14.) 
 

The parties initially entered into a Sales 
Agent Agreement on July 27, 2007 (the 
“July 2007 Agreement”) pursuant to which 
Microgem would act as a sales agent and 
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market digital converter boxes produced 
under Homecast's brand name to distributors 
in the United States. (Id. ¶ 24; HC 56.1 ¶¶ 
4–5.) Microgem alleges that the parties sub-
sequently modified the July 2007 Agree-
ment through a series of meetings and email 
correspondence to reflect that, instead of 
acting as a sales agent, Microgem would 
purchase digital converter boxes manufac-
tured by Homecast and resell them under the 
Microgem brand name. (MG 56.1 ¶¶ 22–33; 
HC Opp'n 56.1 ¶¶ 22–33; HC 56.1 ¶¶ 7–8.) 
 

 Microgem ultimately submitted three 
purchase orders to Homecast, for a total of 
34,000 MG2000s, which were filled. (HC 
56.1 ¶¶ 21, 23, 27, 29, 30, 35, 37.) Mi-
crogem did not, however, pay the total out-
standing balance due on the three purchase 
orders. (Id. ¶¶ 33, 34.) Instead, Microgem 
asserts that its obligation to pay was excused 
because the MG2000s that Homecast deliv-
ered were defective. (MG Opp'n 56.1 ¶ 34.) 
 

On September 29, 2009, after Microgem 
filed this lawsuit, but before it served 
Homecast, the parties met to discuss the 
problems Microgem was having with the 
MG2000s, including the costs and expenses 
it had incurred in connection with pro-
cessing returns. (HC 56.1 ¶¶ 143–45.) At 
this meeting Homecast agreed to pay Mi-
crogem $456,912. (HC 56.1 ¶¶ 150, 152.) 
Homecast asserts that this payment was in 
exchange for a full settlement of the claims 
alleged in this lawsuit; Microgem disputes 
this, (HC 56.1 ¶¶ 151–53; MG Opp'n 56.1 
¶¶ 151–53; MG 56.1 ¶¶ 71–73; HC Opp'n 
56.1 ¶¶ 71–73.) Homecast sent $456,912 by 
wire to Microgem on October 23, 2009, but 
the parties did not reduce to writing any of 
the terms regarding this payment, or whether 
it was intended to settle all claims in this 

matter. (HC 56.1 ¶ 154; MG 56.1 ¶ 73; HC 
Opp'n 56.1 ¶ 73.) 
 

B. Procedural History 
*2 Microgem commenced this action by 

fifing a Complaint on September 4, 2009, in 
New York State Supreme Court, New York 
County. Homecast removed the case to this 
Court on April 20, 2010 on the basis of di-
versity jurisdiction. (Doc. No. 1.) The par-
ties submitted cross-motions for partial 
summary judgment on August 15, 2011, 
which were fully submitted as of September 
26, 2011. On February 28, 2012, the Court 
issued a “bottom-line” Order that announced 
the Court's rulings on these motions. (Doc. 
No. 71.) Trial commenced in this matter on 
April 2, 2012 and, on April 16, 2012, the 
jury returned a verdict in favor of Homecast 
on Microgem's remaining claims. The jury 
also found in favor of Homecast on all of its 
remaining counterclaims. 
 

II. LEGAL STANDARDS 
A. Summary Judgment 

Pursuant to Rule 56(a) of the Federal 
Rules of Civil Procedure, a court shall grant 
a motion for summary judgment if “the mo-
vant shows that there is no genuine dispute 
as to any material fact and the movant is en-
titled to judgment as a matter of law.” 
Fed.R.Civ.P. 56(a). The moving party bears 
the burden of showing that it is entitled to 
summary judgment. See Anderson v. Liberty 
Lobby Inc., 477 U.S. 242, 256 (1986). The 
court “is not to weigh evidence but is instead 
required to view the evidence in the light 
most favorable to the party opposing sum-
mary judgment, to draw all reasonable in-
ferences in favor of that party, and to es-
chew credibility assessments.” Amnesty Am. 
v. Town of W. Hartford, 361 F.3d 113, 122 
(2d Cir.2004) (internal quotation marks 
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omitted); accord Anderson, 477 U.S. at 248. 
Once the moving party has met its burden, 
the nonmoving party “must come forward 
with specific facts showing that there is a 
genuine issue for trial.” Caldarola v. Cala-
brese, 298 F.3d 156, 160 (2d Cir.2002) 
(emphasis in original) (internal citations and 
quotation marks omitted). 
 

B. Governing Law 
The parties dispute what law governs the 

contract claims in this matter. FN2 Homecast 
argues that the July 2007 Agreement is the 
operative contract and that the Court should 
enforce the New York choice of law clause 
in that agreement. Microgem, however, as-
serts that the Convention on the Internation-
al Sale of Goods (“CISG”) supplies the 
governing law for the contract claims. “The 
CISG is a self-executing treaty, binding on 
all signatory nations, that creates a private 
right of action in federal court under federal 
law .” Hanwha Corp. v. Cedar Petrochemi-
cals, Inc., 760 F.Supp.2d 426, 430–31 
(S.D.N.Y.2011) (citing Delchi Carrier SpA 
v. Rotorex Corp., 71 F.3d 1024, 1027–28 (2d 
Cir.1995)). In the absence of an agreement 
to the contrary, the CISG governs contracts 
for the sale of goods between parties in dif-
ferent countries that are signatories to the 
convention. CISG, art. I(1)(a), 15 
U.S.C.App., 52 Fed.Reg. 6262 (March 2, 
1987); see Delchi Carrier, 71 F.3d at 1027 
n. 1; Hanwha, 760 F.Supp.2d at 430–31. 
The parties do not dispute that the United 
States and South Korea are both signatories 
to the CISG. Cf., e.g., Hanwha, 760 
F.Supp.2d at 428, 431 (holding that the 
CISG applies to a contract for the sale of 
goods between a New York corporation and 
a Korean corporation). 
 

FN2. The parties agree that the tort 

claims are governed by New York 
law. 

 
*3 Even assuming that the July 2007 

Agreement controls, a fact that Microgem 
disputes,FN3 the choice of law clause is, 
standing alone, insufficient to establish that 
the parties intended to opt-out of the CISG. 
As a treaty, the CISG is incorporated into 
federal law and, thus, is a part of New York 
law. Delchi Carrier, 71 F.3d at 1027–28; 
Hanwha, 760 F.Supp.2d at 430. Stating only 
that a contract will be governed by a partic-
ular jurisdiction's laws is generally insuffi-
cient to opt-out of the CISG when the CISG 
has been incorporated into that jurisdiction's 
laws. See St. Paul Guardian Ins. Co. v. 
Neuromed Medical Sys. & Support, GmbH, 
No. 00 Civ. 9344(SHS), 2002 WL 465312, 
at *3 (S.D.N.Y. Mar. 26, 2002) (applying 
the CISG when the contract's forum selec-
tion clause designated German law because 
German law would apply the CISG); see 
also Travelers Prop. Cas. Co. of Am. v. 
Saint–Gobain Technical Fabrics Canada 
Ltd., 474 F.Supp.2d 1075, 1081–82 
(D.Minn.2007) (noting that “a reference to a 
particular state's law does not constitute an 
opt out of the CISG” and applying the CISG 
where the contract specified that it would be 
governed by Minnesota law); Asante Techs., 
Inc. v. PMC–Sierra, Inc., 164 F.Supp.2d 
1142, 1150 (N.D.Cal.2001) (applying the 
CS1G despite clause stating that the agree-
ment would be governed by California law). 
In order to opt-out of the CISG, the parties 
must do so clearly and unequivocally. Cedar 
Petrochemicals, Inc. v. Dongbu Hannong 
Chem. Co., Ltd., No. 06 Civ. 3972(LTS), 
2011 WL 4494602, at *3 (S.D.N.Y. Sept. 
28, 2011); Hanwha, 760 F.Supp.2d at 430. 
Therefore, in this situation, New York law 
would apply the CISG. See Valero Mktg. & 
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Supply Co. v. Greeni Oy, 373 F.Supp.2d 
475, 480 (D.N.J.2005), rev'd on other 
grounds 242 F. App'x 840 (3d Cir.2007). 
Accordingly, the Court cannot conclude that 
the parties intended to opt-out of the CISG 
solely on the basis of the New York choice 
of law provision in the July 2007 Agreement 
and will apply the CISG to the contract 
claims in this action. 
 

FN3. Microgem asserts that the op-
erative agreement is a subsequent, 
oral agreement that the parties 
reached, Because neither party has 
argued that this oral agreement con-
tains a choice of law clause, the 
CISG would also govern in the event 
that a subsequent oral agreement is 
found to be the operative contract. 

 
III. DISCUSSION 

A. Microgem's Claims 
1. Fraud Claims 

The Court granted in part and denied in 
part Homecast's motion for summary judg-
ment regarding Microgem's fraud allega-
tions set forth in Claims 5, 6, and 7 of the 
Amended Complaint. After the close of Mi-
crogem's case, Homecast moved for judg-
ment as a matter of law pursuant to Rule 50 
regarding all claims. At that time, Microgem 
conceded that it had not established its fraud 
claims and was no longer pursuing those 
claims. (Trial Tr. at 744, 970.) Accordingly, 
as Microgem dropped its claims for fraud, 
the Court's summary judgment ruling on 
these claims is moot. Similarly, the Court's 
decision granting summary judgment in fa-
vor of Homecast regarding Microgem's 
claim for punitive damages based on these 
claims is also mooted. 
 

2. Contract Damages 

Additionally, in light of the jury's verdict 
in favor of Homecast on Microgem's con-
tract claims, the Court's rulings on Home-
cast's motion for summary judgment re-
garding the damages that Microgem could 
seek at trial arising out of these claims is no 
longer relevant, Homecast sought summary 
judgment on Microgem's claims to recover 
current lost profits, future lost profits, lost 
market share, and loss of goodwill. After 
trial, however, the jury found that Microgem 
had not established that Homecast was liable 
for breaching an agreement between the par-
ties. Accordingly, because Microgem failed 
to establish a breach of an agreement be-
tween the parties, Microgen is not entitled to 
damages for breach of contract and the ra-
tionale underlying the Court's decision to 
grant in part and deny in part Homecast's 
motion for summary judgment regarding 
certain damages issues is no longer relevant. 
 

B. Homecast's Counterclaims 
1. Breach of the Settlement Agreement 
*4 Microgem argues that it is entitled to 

summary judgment on Homecast's counter-
claim for breach of a settlement agreement 
because any agreement that the parties may 
have reached was not a valid settlement 
agreement under New York law. The Se-
cond Circuit has not definitively addressed 
whether the validity of settlement agree-
ments is determined by reference to state or 
federal law. E.g., Monaghan v. SZS 33 As-
socs., L.P., 73 F.3d 1276, 1283 (2d Cir, 
1996); see also Powell v. Omnicom, 497 
F.3d 124, 129 (2d Cir.2007). In this case, 
although the parties dispute what is required 
for a valid settlement agreement, Homecast 
does not argue that this question is answered 
by federal, rather than New York, law. 
 

Generally, New York permits parties to 
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enter binding agreements without memori-
alizing the terms of the agreement in a writ-
ing. See, e.g., Winston v. Mediafare Entm't 
Corp., 777 F.2d 78, 80 (2d Cir.1985). In the 
absence of a written agreement, courts con-
sider the following four factors to determine 
if parties intended to be bound by an oral 
agreement: “(1) whether there has been an 
express reservation of the right not to be 
bound in the absence of a writing; (2) 
whether there has been partial performance 
of the contract; (3) whether all of the terms 
of the alleged contract have been agreed 
upon; and (4) whether the agreement at issue 
is the type of contract that is usually com-
mitted to writing.” Id. Despite this general 
principle, in New York, a settlement agree-
ment is enforceable only if it is reduced to 
writing, or made between the parties in open 
court. N.Y. C.P.L.R. § 2104; Bonnette v. 
Long Island College Hosp., 3 N.Y.3d 281, 
286 (2004). In this case, the parties did not 
comply with the requirements of § 2104 be-
cause they did not reach the settlement 
agreement in open court or reduce the 
agreement to writing. 
 

Homecast argues that federal courts ap-
plying New York law use the Winston fac-
tors to determine if an oral settlement 
agreement should be enforced. However, 
Homecast has not identified any case where 
these factors were at all relevant to a New 
York court sitting in diversity determining 
whether to enforce an oral settlement of 
state law claims reached outside of court. 
Instead, courts consider these factors only 
when determining whether parties should be 
bound by oral settlement agreements 
reached in open court. See, e.g., Langreich v. 
Gruenbaum, 775 F.Supp.2d 630, 635 
(S.D.N.Y.2011). Therefore, because any 
agreement that the parties reached was not a 

valid settlement agreement under New York 
law, Microgem is entitled to summary 
judgment on this claim. 
 

2. Abuse of Process 
 Microgem is also entitled to summary 

judgment on Homecast's counterclaim based 
on abuse of process. “An abuse of process 
claim has three essential elements: (1) regu-
larly issued process, either civil or criminal, 
(2) an intent to do harm without excuse or 
justification, and (3) use of the process in a 
perverted manner to obtain a collateral ob-
jective.” O'Bradovich v. Village of Tucka-
hoe, 325 F.Supp.2d 413, 434 
(S.D.N.Y.2004). Homecast, however, con-
cedes that this claim fails if the parties did 
not settle the matter prior to Microgem 
serving it. (Homecast Br. in Opp'n at 9 & n. 
7.) As set forth above, the parties did not 
reach a valid settlement agreement under 
New York law and, therefore, Microgem is 
entitled to summary judgment on this claim. 
 

3. Failure to Pay for Products Delivered 
*5 The Court denied MicrogenVs mo-

tion for summary judgment on Homecast's 
counterclaim for breach of contract by fail-
ing to pay for the products that were deliv-
ered. The Court concluded that material 
questions of fact precluded a grant of sum-
mary judgment on these claims and, after 
trial, the jury found in favor of Homecast on 
these claims. Accordingly, in light of the 
jury's verdict, further explanation is unnec-
essary. 
 

4. Fraud 
Homecast's fifth counterclaim asserts 

that Microgem is liable for fraud based on 
misrepresentations regarding (1) its willing-
ness to settle the matter for $456,912, and 
(2) the number of defective boxes. Mi-
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crogem is entitled to summary judgment 
with respect to the portion of this counter-
claim that asserts Microgem fraudulently 
represented that it would be willing to settle 
the matter for $456,912. “A cause of action 
for fraud does not generally lie where the 
plaintiff alleges only that the defendant en-
tered into a contract with no intention of 
performing.” Grappo v. Alitalia Linee Aeree 
Italiane, S.p.A., 56 F.3d 427, 434 (2d 
Cir.1995); accord TVT Records v. Island Def 
Jam Music Grp., 412 F.3d 82, 91 (2d 
Cir.2005). As noted above, the parties did 
not reach a valid settlement agreement under 
New York law. However, in so far as the 
parties entered into an agreement relating to 
this payment, any claim that Microgem en-
tered the agreement with no intention of 
performing would be improperly duplicative 
of an action for breach of contract. Accord-
ingly, summary judgment in favor of Mi-
crogem on this aspect of Homecast's fraud 
counterclaim is appropriate. 
 

With respect to the portion of this coun-
terclaim that alleges Microgem fraudulently 
misrepresented the number of defective 
boxes, the Court found that disputed issues 
of fact made summary judgment inappropri-
ate. After trial, the jury found in favor of 
Homecast on this counterclaim and awarded 
damages of $232,511. 
 

IV. CONCLUSION 
In sum, for the foregoing reasons, the 

Court reaffirms the summary judgment rul-
ings contained in its bottom-line order dated 
February 28, 2012. 
 

SO ORDERED. 
 
S.D.N.Y.,2012. 
Microgem Corp., Inc. v. Homecast Co., Ltd. 

Slip Copy, 2012 WL 1608709 (S.D.N.Y.) 
 
END OF DOCUMENT 
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