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Sweepstakes, Raffles, 
Contests and Lotteries: 

What Every In-house 
Lawyer Needs to Know 

• The Basics 
• Rules 
• State Restrictions 
• Registration and Bonding 
• Skill Contests with Consideration 
• Using Social Media 
• We Announce Sweepstakes Winners! 

Overview 
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Laws and regulations: 
 

Many laws and regulations govern conduct of 
Sweepstakes, Contests and Lotteries:  
 

• Deceptive Mail Prevention & Enforcement Act 
• Unlawful Internet Gambling Funding 

Prohibition Act 
• CAN-SPAM  
• COPPA 
• FTC regulations vs. deceptive trade practices 
•  50 States and D.C. Regulations 
•  International Regulations 

The Basics 

Beware of these 3 elements: 
 

1.  Chance 
2.  Prize 
3.  Consideration 
 
A sweepstakes or contest that contains all 3 of 
these elements is an ILLEGAL LOTTERY.  
 

Removing any one element will cure. 

The Basics 
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Random selection or drawing with no 
control by participant over outcome. 
 
Eliminate Chance by Choosing Winner on 
Basis of Skill: 
 

1. Questions cannot be too hard or too easy; 

2. Ties must be broken on basis of skill; 

3. Judging criteria must be objective and 
clearly disclosed; 

4. Judges must be qualified; and 

5. All entrants must compete on equal 
playing field. 
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The Basics 

CANADA – NO GAMES OF 
“CHANCE” ALLOWED 

•  Sweepstakes winner must answer a timed “skill-
testing question”: 

 
(3 x 6) + 12 / 2 - 8 = 

 
•  Residents of Quebec are often excluded as the 

province has additional regulations, e.g. all 
materials must be in both English and French. 

The Basics 
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Generally, anything of value awarded to 
participants.  

Tickets redeemable in merchandise:           
Retail Section of Chamber of Commerce of 
Plattsmouth v. Kieck, 257 N.W. 493 (Neb. 
1934) 

Free games = “a thing of value.”                     
State v. Bally Beach Club Pinball Machine, 119 
A.2d 876 (Vt. 1956) 

“Anything affording the necessary lure to 
indulge the gambling instinct.”                   
Heartley v. State, 157 S.W.2d 1 (Tenn. 1941) 

The Basics 
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? Giving up something of value to participate.  
Avoid Consideration with AMOE – If 
purchase of product required, sponsor must 
offer all participants a FREE Alternate Method 
of Entry that is given “equal dignity” (has 
the same chance of winning) and is clearly 
and conspicuously referenced in the 
marketing. 
Not Consideration: 
•  Postage (except return postage in VT) 
•  Internet access 
•  Filling out entry form 

The Basics 
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May be Consideration: 
 

•  Visiting retail establishment (e.g. to get entry 
form) Consideration: People v. Brundage, 162 
N.W.2d 659 (Mich. 1968) (requiring multiple 
store visits may constitute consideration) 

 

•  Ad campaign resulting in increased sales  
(Clark v. State, 80 So.2d 308 (Ala. 1954))           
(NO. Store operator conducted drawing for 
prizes on TV, register by mail or at store w/o 
purchase or payment) but see State v. Reader’s 
Digest Association Inc., 501 P.2d 290 (Wash. 
1972) (YES. Benefit to sponsor in terms of 
increased sales = consideration where mailed 
ads were “attention-getting device”). 
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The Basics 

After the promotion is over: 
 
•  Winner’s release signed. 
•  Maintain list of winners. 
•  Send winners list to states requiring these lists and 

have bonds (if any) released.  
•  Send 1099 to winner if prize is valued at $600 or more. 

The Basics 
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Every sweepstakes or contest needs 
RULES! 

 
It does not matter if entry is via the internet, on-site, text, 
Twitter, or any another form of entry. 
 
Rules are terms of the contract between promotion 
sponsor and entrant. 
 

Everyone must play by the same rules. 

Rules 

Link to COMPLETE RULES and abbreviated 
rules must be available prior to entry  

  

•  Require entrant to indicate acceptance of rules upon 
entry 

•  No changes to the rules after promotion begins 
•  “No purchase necessary to enter or win, nor will a 

purchase increase your chance of winning.” 
•  Free Alternative Means Of Entry (AMOE) 
•  Retail value of each prize 
•  Eligibility restrictions and qualifications 
•  Start and End Date 
•  Name and address of sponsor 
• Website for privacy policy applicable to entries 

Rules 
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Age of Majority: 
 
Best Practice:  Limit eligibility to age of majority in 
entrant’s state of residence.  
 
Age of Majority = 18 in most states, but be aware of state 
law variations:  

 
Alabama = 19 (Ala. Code § 26-1-1) 
 
Mississippi = 21 (Miss. Code. Ann. § 1-3-27) 
 
Nebraska = 19 (Neb. Rev. Stat § 43-2101) (but 18 to 
enter into binding contract) 

Rules 

Skill Contests: States where no 
consideration allowed OR if allowed, 
contest must be registered or certain 
disclosures made to the consumer: 

•  Arizona (registration required) 
•  Colorado (C.R.S.A. 6-1-803) 

•  Connecticut (contests with 
prize over $200; CGS 42-298) 

•  Iowa (OK w/disclosures; Iowa 
Code 714B.2) 

•  Maryland (§13-305) 

•  North Dakota (N.D.C.C. Chapter 
12.1-28-01) 

•  Vermont (13 V.S.A. § 2143b) 

•  New Jersey (AG Op.) 

•  Tennessee (AG Op.) 

State Restrictions 
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Prize Restrictions/Prohibited Prizes: 
 
•  California – no live animals 
•  Hawaii – no liquor prizes in public places 
•  Maine – no live animals and no liquor prizes if contest is 

held by liquor license holder 
•  Massachusetts – no live animals 
•  Minnesota – no chicks, goslings, ducklings or rabbits that 

have been artificially colored  
•  Nebraska – real estate, raffle ticket, or live animal except 

for beef or dairy cattle, horse, bison, sheep, or pig 
•  Pennsylvania – live animals, except fish 

State Restrictions 

States that Regulate Use of Certain Words: 
 

•  CA –  “winner” and “lucky” (Cal. B&P. Code 17539.1-17539.3) 

•  FL – “free” (Fla. St. 817.415) 

•  NV – “specially selected” (NRS 598.138) 

•  NC – “winner”, “congratulations”, “You are entitled to 
receive” (NCGS 75-32); “carefully selected” or “You have been 
chosen” NCGS 75-34) 

•  OH – “free” (OAC 109:4-3-04) 

•  TN – “winner” “finalist” “specially selected” “in first 
place”  (TN 47-18-124(c)(7))  

•  VT – “winner” and “selected” (CP 109.01) 

State Restrictions 
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Registration and Bonding 

NEW YORK: promotions over $5,000 require registration 
with the New York Secretary of State.  
•  Forms: www.dos.ny.gov/forms/corporations/0255-a.pdf  
•  File at least 30 days prior to commencement of promo. 
•  Trust Account or Surety Bond (amount  of bond = total 

retail value of prizes) 
•  File copy of certificate of deposit or copy of bond 
•  File copy of Final Rules 
•  File list of Prizes 
•  Filing Fee $100 
•  Release of Bond requires filing of winners list (name 

and address) no more than 90 days after selection of 
winner for each winner of prize over $25, date of 
delivery of prize to winner and description of each prize 
awarded. 

FLORIDA: promotions over $5,000 require registration. 
•  Forms: www.800helpfla.com/sweepsbus.html#forms	  
•  File at least 7 days prior to commencement of promo.	  
•  Trust Account or Bond (Florida Department of 

Agriculture and Consumer Services), amount  of bond 
= total value of prizes 

•  File copy of Final Rules 
•  File list of prizes 
•  Filing Fee $100 
•  File winners list no more than 60 days from selection 

of winner. 
•  Waiver available, requires five (5) consecutive years of 

operating game promotions in Florida 

Registration and Bonding 
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RHODE ISLAND: Sweepstakes offered by a “retail establishment” 
where total prize retail value of $500+ requires registration with 
Office of the Secretary of State, Corporations Division.   

•  Forms: sos.ri.gov/documents/business/misc/GamesofChance.pdf 
•  $150 filing fee 
•  No bond required 
 
Must post in “conspicuous and prominent location” in each 
retail establishment: 
•  minimum number and value of prizes 
•  period of time over which prizes can be won 
•  geographic area covered 
•  rules and regulations 
•  names and addresses of prize winners 

Registration and Bonding 

Registration and Bonding 

Each state has different rules: 
 
•  Arizona:  Contests of skill that require purchase to 

 enter must be registered 
•  California: Sweepstakes using 900 numbers must be 

 registered  
•  Louisiana: Any sponsor who “solicits calls for prize 

 contest or sweepstakes” required to submit 
 information to the attorney general 

•  Missouri:  Registration required for sweepstakes 
 involving time-shares 
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DOMINANT FACTOR TEST:  Does Chance outweigh Skill 
in determining Winner? (CA, CT, GA, ID, IN, KS, KY, MA, MI, MN, 
NE, NV, NH, NM, NC, ND, OH, PA, RI, SC, SD and WI) (test was defined in	  
1973	  AK	  case,	  Morrow	  v.	  State,	  511	  P.2d	  127,	  but	  AK	  statute	  modified	  in	  1978)	   

Participants must have distinct possibility of exercising skill, 
sufficient data upon which to calculate an informed judgment and 
opportunity to exercise the skill, and general class of participants 
must possess the skill; skill or the competitors’ efforts must 
sufficiently govern results; standard of skill must be known to 
participants, this standard must govern results.  
 

Skill Contests with Consideration 

MATERIAL ELEMENT  
(AL, AK, HI, MO, NJ, OK, and OR) 

Is the element of chance present to a Material Degree in 
determining Winner? “Contest of chance” is “contest, game, 
gaming scheme, or gaming device in which the outcome depends 
in a material degree upon an element of chance, notwithstanding 
that the skill of the contestants may also be a factor.” (Alaska 
Stat. § 11.66.280(1) (accord, Hawaii §712-1220)  
Does chance remain “an integral part of the result” and is it 
“meaningful in determining the outcome of the game”? State 
ex. Rel. Tyson v. Ted’s Game Enterprises, 893 So.2d 355 (Ala. 
Civ. App.2002) (slots player “skilled at playing the odds” is “still 
playing the odds”) 
 

Skill Contests with Consideration 
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ANY CHANCE (AR, AZ, FL, LA, ME, MS, TN, TX, UT, 
VT, WA) 

If chance is present at all or a factor in any way, then it is an 
illegal lottery. See, e.g. Ariz.	  Stat.	  Anno.	  13-‐3301(1)-‐(7)(2009)(but	  
dominant factor test used  in AZ for “Amusement Gambling” w/ Chuck E. 
Cheese-type prizes);	  Maine	  Rev.	  Stat.	  17-‐A	  SecGon	  952	  (illegal	  loJery	  
where	  “chance	  enters	  as	  an	  element	  that	  influences	  the	  outcome	  in	  a	  
manner	  that	  can	  not	  be	  eliminated	  through	  the	  applicaGon	  of	  skill.”) 
 

 PURE CHANCE (the “British Rule”) 
Is the winner determined SOLELY by chance? If so, then it is an 

illegal lottery.  If any skill required, then not a lottery. (Not 
currently followed in US.) 

Skill Contests with Consideration 

Using Social Media 
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Use of mobile and social media platforms 
such as Facebook, Twitter, YouTube, 
Google+, & Pinterest can raise additional 
issues: 
•  Additional level of compliance = Third-party 

guidelines and/or terms of service. 
•  Links to disclose promotion’s Official Rules, 

Sponsor’s Privacy Policy, Terms of Use for 
applicable website 

•  Mobile promotions – telephone consumer 
protection, CAN SPAM and privacy laws apply 

•  “Refer-a-Friend”  for additional entries – 
consideration? CAN SPAM? 

•  FTC  Required Disclosures – Bloggers  

Social	  media	  provides	  a	  plaPorm	  for	  immediate	  and	  
public	  feedback	  about	  your	  promoGon…	  
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Facebook's Promotion Guidelines  
www.facebook.com/page_guidelines.php 

1.  Must be administered within apps on Facebook.com, either 
on a Canvas Page or a Page Tab. 

2.  Using Facebook features cannot be a condition of entry 
except for:  

ü  liking a Page 
ü  checking into a Place 
ü  connecting to your app 

•  Cannot condition entry on liking a Wall post, or 
commenting or uploading a photo on a Wall. 

•  Cannot notify promotion winners via Facebook. 
3.  No use of Facebook features or functionality, such as the 

Like button, as a voting mechanism for a promotion. 
4.  “F” logo OK to use to identify source of the promotion, but no 

use of “Facebook” logo without permission. 

Using Social Media 

Promotions on Facebook: 
Requirements 

Promotions on Facebook must include the following: 

•  A complete release of Facebook by each entrant or 
participant.	  	  

•  Acknowledgment that the promotion is in no way 
sponsored, endorsed, administered by, or associated 
with Facebook. 

•  Disclosure that the participant is providing 
information to the sponsor of the promotion and not 
to Facebook. 

•  CAVEAT: Complying with Facebook Promotions 
Guidelines does NOT guarantee that your promotion 
will be lawful. 

Using Social Media 
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Like-Gated Promotions on Facebook 
§  A “Like-Gated” promotion requires consumers to 

“like” a company’s Facebook page to gain access to a 
benefit, such as a deal, coupon code, early access or 
merchandise or other savings. 

§  Promotions must be structured properly so that 
“likes” are not obtained by misleading offers.   

 
§  Material terms and conditions of an offer should be 

clearly and conspicuously disclosed prior to a 
consumer “liking” a company’s page, and the 
consumer should actually receive the benefit offered. 

Using Social Media 

Suggestions for Like-Gated Promos on 
Facebook 

§ Number of items or discounts to be given away should 
appear in the main claim, not as part of the disclosure; 

 
§ Any shipping and handling or other fees should appear 

alongside any noting of a “free” offer; 
 
§  “Conditions apply” notice should appear clearly and 

prominently in the offer and additional terms and 
conditions should appear on the Facebook page; and 

 
§ Avoid using misleading or artificial means to inflate the 

number of “likes” to a page. 

Using Social Media 
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Sample	  Facebook	  Sweepstakes	  

Sample	  Facebook	  Sweepstakes	  
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Understanding Twitter Contest Guidelines: 
https://support.twitter.com/groups/31-twitter-basics/topics/114-guidelines-

best-practices/articles/68877-guidelines-for-contests-on-twitter# 
1.  Discourage the creation of multiple accounts 
2.  Discourage posting the same tweet repeatedly 
3.  Ask users to include an @reply to you in their update 

so you can see all the entries 
4.  Encourage the use of topics relevant to the contest 
5.  Follow the Twitter Rules  

Using Social Media 

Abbreviated Rules for Tweets: 
 

“NO PURCHASE NECESSARY.  For rules, click here.” 

Using Social Media 
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Tweet	  Link	  to	  Contest	  Rules	  	  

Promotions on Twitter: 
 

Things to keep in mind: 
 

•  Be careful of what you ask users to Tweet—do not 
violate paid blogger regulations. 

•  Encourage use of #ad, #paid, #sponsor or 
#sweeps. 

•  Can condition entry on being a follower, but include 
entry methods for non-followers, too. 

•  Include in the Official Rules that entrants will not be 
notified if their privacy settings preclude entry and 
could be disqualified. 

•  Tweet link to the Official Rules and entry details. 

Using Social Media 
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Promotions on YouTube: 
http://support.google.com/youtube/bin/static.py?hl=en&page=guide.cs&guide=30071&topic=30085&answer=1100988 

•  Comply with all applicable laws, rules and regulations. 
•  Refrain from utilizing channel functions (i.e. likes or view counts) to 

conduct a contest. 
•  Prohibited from reusing data for any marketing purpose. 
•  Do not infringe or encourage infringement or unlawful activity. 
•  Post Official Rules on the entry page or otherwise disclose. 
•  Require entrants to agree to the website’s Terms of Use. 
•  Free entry to participate (AMOE). 
•  Sponsor is responsible for video content and judging. 
•  Remove any video that violates the Official Rules and/or Terms of 

Use—YouTube may remove the video first. 
•  Privacy notice must be included in the Official Rules. 
•  Post notice that YouTube is not the sponsor of the promotion. 
•  NOTE: YouTube Terms indicate broad indemnity and limitation of 

liability clauses in favor of YouTube. 

Using Social Media 

What about GOOGLE+? 
 

•  No contests, sweepstakes, offers, coupons or other 
promotions may be run directly on a Google+ Page.  

•  May display a link to separate promo site on a 
Google+ Page so long as the business (and not 
Google) is the sole sponsor.  

•  Google reserves the right to remove any promotion 
content from a Google+ Page for any reason. 

*Data gathered from http://www.google.com/+/policy/pagescontestpolicy.html  on June 27, 2012 

Using Social Media 
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What about PINTEREST? 

 

•  Cold Brew Labs, Inc. (Pinterest) has not established 
a contest or promotions policy to date. 

•  Current promotions that are run on Pinterest appear 
to violate federal and state sweepstakes and 
promotions laws:  

•  Requirement of a user developed “pin board” 
displaying favorite products from a business’ 
website to enter the promotion; and 

•  Offering of additional entries for developing a 
pin board concerning the business sponsoring 
the promotion or for following an organization’s 
pin boards. 

 

Using Social Media 

User-Generated Content 
 

§  A typical UGC-based contest allows consumers to 
upload a photo, video, text or music (which may 
or may not incorporate the sponsor’s product) for 
a chance to win a prize. 

 
•  A UGC contest usually involves sponsor judging, 

public judging or a combination of both—
objective judging criteria must be specified and 
clearly disclosed. 

Using Social Media 
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User-Generated Content 
 

§  In addition to the material terms and conditions in a 
promotion, UGC promotions terms should also 
include: 

§  Submission requirements (i.e. length and/or format).  
§  Representations, warranties and indemnification. 
§  Right to use winner’s name, likeness and biographical 

materials. 
§  Rights in Submission  

§  Obtain rights (but not ownership) to use that content in all 
media, for any reason, in perpetuity. 

§  Prohibit submissions that contain materials that are 
copyrighted or trademarked by a third party. 

§  Reserve the right to reject or remove content for any 
reason. 

Using Social Media 

User-Generated Content and 
Copyright Infringement: DMCA 

 
 

§  The Digital Millennium Copyright Act (DMCA) 
provides a “safe harbor” from liability for copyright 
infringement (NOT trademark infringement) for online 
service providers who take certain steps and meet 
certain qualifications. 

Using Social Media 
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User-Generated Content and 
Copyright Infringement: DMCA 

 
 

o  To be eligible for the safe harbor, the website operator 
must (among other things): 
§  Adopt a policy for terminating users who repeatedly post infringing 

material on the web site; 
§  Implement a notification and take-down procedure so that 

copyright owners can indicate when infringing content has been 
posted; 

§  File a form with the U.S. Copyright Office naming someone who 
will receive complaints of infringement; and 

§  If the website operator becomes aware of infringing material, the 
operator must quickly remove it. 

Using Social Media 

UGC, Defamation and the Rights to 
Privacy and Publicity: CDA 

 

§  Website operators can be liable for violations of other laws, such 
as libel, if someone uploads content that defames someone, 
uploads a likeness of someone without their permission, etc. 

§  The Section 230 of the Communications Decency Act (CDA) is a 
federal law that provides immunity from liability for claims of 
defamation for providers and users of an “interactive computer 
service” who publish information provided by others.   
§  Provides immunity for any action voluntarily taken in good faith to restrict access to 

material that is obscene or otherwise objectionable. 
§  Has been applied to provide immunity from state claims for defamation, invasion of 

privacy, negligence, interference with business. 
§  Does not provide immunity for IP claims. 
§  Only provides protection for content that originates with a third party (but does 

NOT protect the content provider). 

Using Social Media 
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UGC, Defamation and the Rights to 
Privacy and Publicity: CDA 

 

§  Service provider is liable for content it is deemed to 
have created or co-authored. 

§  To evade being deemed a content provider, AVOID: 
§  Soliciting UGC that makes comparative claims against 

competitors. 
§  Providing direction to entrants about the type of claims 

desired. 
§  Anything more than minor editing of the content provided. 
§  Providing sample templates for content. 
§ Obtaining more than a broad license to use the content (i.e. 

avoid ownership). 

Using Social Media 

UGC Promotions and Public Voting 
 

§  If public voting is used to determine an online contest 
winner, it could render the promotion illegal if 
consideration was required as a condition of entry.   

§  While most states permit the requirement of consideration 
for entry into a contest, it is unlawful to require 
consideration to enter a sweepstakes. 

§  To reduce legal risks associated with public voting, the 
promotion rules should: 
§  Limit vote to one vote per person (tracked by IP address); 
§  Clearly explain the judging criteria applicable for public judging; 

and  
§  Require that the selection with the highest public vote count as 

only a percentage of the overall criteria by which a winner is 
ultimately selected, with judges having the final say. 

Using Social Media 
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“Text to Win” promos: same basic laws and 
regs apply – but must also consider: 

•  How to communicate rules and 
disclosures to entrants 

•  TCPA (Telephone Consumer Protection 
Act,	  47	  U.S.C.	  §	  227	  et	  seq.) and CAN-SPAM 
compliance requires that sender obtain 
opt-in and offer easy opt-out. 

•  Clearly disclose text message/data 
charge disclaimer: “Standard text rates 
and carrier charges may apply.” 

•  Security and privacy – protect user info 
 	  

M
ob

ile
 

Pr
om

ot
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ns
 

Using Social Media 

Refer-a-Friend 
Earning entries by furnishing names/e-mail addresses of 
others is not likely to be deemed consideration. 
HOWEVER, offering consumers entries to a promotion as 
an inducement to forward e-mails to others subjects 
those emails to the CAN-SPAM Act. 
In order to comply with CAN-SPAM and avoid liability for 
a violation: 

 

•  Scrub referred email address against opt-out list; 
•  Make clear in email subject line that company is the 

sender; 
•  Include a clearly available unsubscribe option; and 
•  If anyone opts out, remove that person from your list 

within 10 days. 

Using Social Media 
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Additional Caveats 
FTC Endorsement Issues: 

•  Bloggers or other online publishers including individuals 
participating in social media must disclose relationships 
with advertisers when they receive free products, 
compensation or other consideration.   

•  Must enable consumer to decide how much value to 
place on publisher’s opinions about the products. 

•  Company policies and practices should be developed 
for educating associates, bloggers and other 
endorsers regarding disclosure requirements.  

•  Guidelines around required disclosure format should 
be included in a policy communicated to bloggers and 
endorsers. 

Using Social Media 

Sweepstakes Administration 
Companies 

 

§  Enteractive Solutions Group www.enteractivesolutions.com  

§  Ventura Associates www.sweepspros.com   

§  U.S. Sweeps and Fulfillment www.ussweeps.com 

§  American Sweepstakes http://americansweeps.com    

§  Marketing Resources, Inc. www.marketingresources.com 

§  Alliance Sweepstakes Services www.alliancesweeps.com 

Using Social Media 
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And the  
winners are… 

Thank you for attending today! 
 

David S. Cohen 
Director, Legal Affairs and Risk Management  

Angels Baseball LP 
 

Lisa Hatton Harrington 
Vice President & Associate General Counsel 
NBCUniversal Entertainment, Digital Division 

 
Dana McDonald 

Associate Counsel 
Under Armour, Inc. 

 
Emily N. Roisman  

Vice President and Corporate Counsel  
Feld Entertainment, Inc.  
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