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503 The "New" NLRB: Activist Board or Rogue Agency? 

Faculty Biographies 
 

Sylvia Adams 
 
Sylvia R. Adams is an associate chief legal officer for labor and employment for 
Adventist Health System, a not-for-profit, faith-based healthcare organization with 
55,000 employees located in 12 states.  Adventist Health System is headquartered in 
Altamonte Springs, FL.  Her responsibilities include providing legal counsel to the 
organization at a corporate and facility level, handling early stages of litigation, and 
managing outside counsel throughout the litigation process. 
 
Prior to joining Adventist Health System, Ms. Adams was a partner with Kiesewetter 
Wise Kaplan Prather, PLC, a labor and employment boutique firm, located in Memphis, 
TN.  While at Kiesewetter Wise, she represented management exclusively, providing 
advice, attending administrative hearings before the Equal Employment Opportunity 
Commission, Department of Labor and National Labor Relations Board, as well as 
representing management in federal and state courts in litigated matters including 
discrimination and non-competition cases. 
 
She currently is working with a team at Adventist Health System where they have 
recently launched a Medical Legal Partnership pilot program at one of its facilities.  This 
Medical Legal Partnership offers pro bono legal representation to patients who have legal 
issues that impact their health. 
 
Ms. Adams received a BA in English, cum laude and graduated with honors in general 
education from Atlantic Union College in South Lancaster, MA.  She also graduated cum 
laude from the University of Minnesota Law School. 
 
 
Stephanie Blackman 
 
Stephanie A.H. Blackman is vice president, general counsel and secretary for Closure 
Systems International Inc. (CSI). CSI manufactures and sells plastic closures and caps for 
the food, beverage, and other markets. CSI is a privately owned business operating in 
more than 30 countries. Ms. Blackman is responsible for all of CSI's global legal 
functions, including commercial, labor and employment, corporate governance, real 
estate, and intellectual property matters, as well as litigation management.     
 
Before going in-house, Ms. Blackman was in private practice for seven years, focusing 
primarily on labor and employment defense.   
 
Ms. Blackman is on the ACC's Indiana Chapter board of directors, volunteers frequently 
at her children's school, and is an active member of her church. 
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Ms. Blackman received her BS in Broadcast Journalism with highest honors from the 
University of Illinois at Urbana-Champaign. She graduated from Vanderbilt University 
Law School, where she was elected to the Order of the Coif. 
 
 
Patrick McGlone 
 
Patrick McGlone is senior vice president, general counsel and chief compliance officer at 
Ullico Inc., an insurance and financial services company in Washington, D.C. The Ullico 
companies market insurance and investment products and services to labor unions, union-
affiliated benefit plans, union members and retirees. He supervises a staff of nine 
attorneys, compliance professionals and support staff.   
 
Mr. McGlone has previously held in-house positions at Mobil Corporation and U.S. 
Office Products, Inc. He served as a litigation attorney at the Federal Deposit Insurance 
Corporation and began his legal career at the law firm of Hunton & Williams.   
 
He is active in numerous professional and civic organizations. He is the vice president of 
the Council for Court Excellence and a Fellow of the American Bar Association. He has 
served as finance officer and council member of the ABA’s section of individual rights 
and responsibilities. In the District of Columbia Bar, he has served as secretary and as 
chair of the Nominations Committee. Since 2009, he has served on the board of directors 
of Us Helping Us, People Into Living, Inc., a Washington, D.C. non-profit that provides 
HIV/AIDS services. Mr. McGlone received the Outstanding Community Service Award 
from the Washington Area Corporate Counsel Association in 2011 and the Chairman’s 
Award from Us Helping Us in 2001.   
 
Mr. McGlone is a graduate of The George Washington University Law School (with high 
honors) and a graduate of Fordham College (summa cum laude). 
 
 
Kimberly Seten 
 
Kimberly F. Seten, a managing partner with Constangy, Brooks & Smith, LLP, focuses 
her practice on helping employers proactively address workplace manners. Whether 
assisting in the development of workplace policies, investigation procedures and training 
materials, preparing employee handbooks and procedure manuals, conducting training for 
management, supervisors, and employees on workplace conduct, or advising on problem 
employees, she believes that the best way to minimize litigation in the workplace is to 
address issues before they become problems. When litigation arises, however, she 
represents clients before federal and state agencies as well as in the state and federal 
courts of Missouri and Kansas. She also works with employers to develop strategies for 
addressing union issues, including running union avoidance campaigns, negotiating 
collective bargaining agreements, administering labor contracts, and representing 
employers in unfair labor practice charges.  
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Recognized as a Rising Star in 2011 and 2012 by SuperLawyers, she is a frequent 
presenter throughout the United States. She is a contributing author of How To Take A 
Case Before The NLRB (2008) and has published articles in newspapers and trade 
publications. She is a past vice-chair of the Labor and Employment Committee of the 
Kansas City Metropolitan Bar Association and the current chair of the Heartland Labor 
and Employment Institute.   
 
Ms. Seten received a BS from the University of Illinois and is a graduate of the 
University of Miami School of Law. 
 
 
Evan Turtz 
 
Evan M. Turtz is the vice president and deputy general counsel-labor and Employment 
for Ingersoll Rand. Mr. Turtz is responsible for the legal function as it relates to 
labor/employment, employment litigation, immigration, pension/benefits and 
compensation for the global Company. Mr. Turtz is a member of Ingersoll Rand's HR 
and legal leadership teams; the Sustainability Council; and the Progressive Diverse and 
Inclusionary Council.  He also serves as the global data privacy officer for the company. 
 
Mr. Turtz holds a BS from the University of Massachusetts at Amherst, a General 
Certificate from the London School of Economics and Political Science and a JD from 
Washington University School of Law, St. Louis, MO. 
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The	
  “New”	
  NLRB:	
  	
  Ac-vist	
  
Board	
  Or	
  Rogue	
  Agency?	
  	
  

October	
  1,	
  2012	
  
Orlando,	
  Florida	
  

Your	
  Presenters	
  
•  Sylvia	
  Adams,	
  Associate	
  

Chief	
  Legal	
  Officer-­‐	
  Labor	
  
and	
  Employment,	
  

	
  	
  	
  	
  	
  AdvenEst	
  Health	
  System	
  
•  Stephanie	
  Blackman,	
  Vice	
  

President,	
  General	
  Counsel	
  
&	
  Secretary,	
  
	
  Closure	
  Systems	
  
InternaEonal	
  Inc.	
  

•  Evan	
  Turtz,	
  Vice	
  President	
  
and	
  Deputy	
  General	
  
Counsel-­‐Labor	
  and	
  
Employment,	
  
	
  Ingersoll	
  Rand	
  

•  Patrick	
  McGlone,	
  Sr.	
  V.P.,	
  
General	
  Counsel	
  and	
  Chief	
  
Compliance	
  Officer,	
  
	
  Ullico	
  Inc.	
  

•  Kimberly	
  Seten,	
  Managing	
  
Partner,	
  	
  
	
  Constangy	
  Brooks	
  &	
  Smith,	
  
LLP	
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Topics	
  for	
  Today	
  
•  What	
  is	
  the	
  NLRB?	
  
	
  
•  Recent	
  Rule-­‐Making	
  
	
  
•  Recent	
  Decisions	
  and	
  NLRB	
  Guidance	
  
	
  

What	
  is	
  the	
  NLRB?	
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Purpose	
  

	
  Congress	
  enacted	
  the	
  NaEonal	
  Labor	
  
RelaEons	
  Act	
  ("NLRA")	
  in	
  1935	
  to	
  protect	
  
the	
  rights	
  of	
  employees	
  and	
  employers,	
  
to	
  encourage	
  collecEve	
  bargaining,	
  and	
  
to	
  curtail	
  certain	
  private	
  sector	
  labor	
  and	
  
management	
  pracEces,	
  which	
  can	
  harm	
  

the	
  general	
  welfare	
  of	
  workers,	
  
businesses	
  and	
  the	
  U.S.	
  economy.	
  

Mark Pearce, 
Chairman 

Lafe Solomon, Acting General Counsel 

Brian Hayes Sharon Block Richard Griffin 
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Legal	
  Challenges	
  
•  Several	
  lawsuits	
  have	
  been	
  filed	
  and/or	
  
amended	
  to	
  challenge	
  the	
  President’s	
  
appointment	
  of	
  the	
  three	
  recess	
  appointees.	
  

•  While	
  the	
  President	
  has	
  submiaed	
  the	
  names	
  
of	
  the	
  recess	
  appointees	
  to	
  the	
  Senate	
  for	
  
approval,	
  it	
  is	
  unlikely	
  any	
  acEon	
  will	
  take	
  
place	
  on	
  the	
  confirmaEons	
  before	
  the	
  
elecEon.	
  

Recent	
  Rule-­‐Making	
  
	
  

Employee	
  Rights	
  No0ce	
  Pos0ng	
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A	
  Liale	
  Bit	
  of	
  History	
  
•  Rule-­‐Making	
  Authority	
  
•  First	
  Eme	
  in	
  76-­‐year	
  history	
  it	
  has	
  created	
  an	
  
affirmaEve	
  posEng	
  requirement	
  for	
  all	
  
employers	
  

•  Proposed	
  December	
  2010	
  –	
  7000	
  comments	
  
•  Final	
  rule	
  issued	
  on	
  August	
  22,	
  2011	
  
	
  

	
  “The	
  Board	
  believes	
  that	
  many	
  
employees	
  protected	
  by	
  the	
  NLRA	
  

are	
  unaware	
  of	
  their	
  rights	
  under	
  the	
  
statute	
  and	
  that	
  the	
  rule	
  will	
  increase	
  

knowledge	
  of	
  the	
  NLRA	
  among	
  
employees,	
  in	
  order	
  to	
  beaer	
  enable	
  

the	
  exercise	
  of	
  rights	
  under	
  the	
  
statute.”	
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  PosEng	
  Requirements	
  
•  All	
  private-­‐sector	
  employers	
  within	
  the	
  NLRB’s	
  
jurisdicEon	
  (including	
  labor	
  unions)	
  must	
  post	
  the	
  
NoEce.	
  
–  Excludes	
  agricultural,	
  railroad	
  and	
  airline	
  employers,	
  and	
  very	
  small	
  

businesses.	
  
–  Includes	
  non-­‐union	
  employers	
  

•  Government	
  contractors	
  and	
  subcontractors	
  who	
  
are	
  already	
  pos-ng	
  the	
  Department	
  of	
  Labor’s	
  
noEce	
  required	
  by	
  ExecuEve	
  Order	
  13496	
  do	
  not	
  
have	
  to	
  post	
  a	
  copy	
  of	
  the	
  NLRB	
  NoEce	
  as	
  well.	
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PosEng	
  Requirements	
  
•  It	
  must	
  be	
  posted	
  in	
  conspicuous	
  locaEons	
  
where	
  noEces	
  to	
  employees	
  are	
  customarily	
  
posted.	
  
–  Employers	
  with	
  off-­‐site	
  employees	
  may	
  be	
  required	
  
to	
  post	
  in	
  mulEple	
  locaEons.	
  

–  No	
  posEng	
  requirement	
  for	
  employees	
  who	
  work	
  
at	
  a	
  locaEon	
  not	
  under	
  the	
  employer’s	
  control.	
  

– Must	
  take	
  reasonable	
  steps	
  to	
  ensure	
  the	
  NoEce	
  is	
  
not	
  defaced,	
  altered,	
  or	
  covered.	
  

Electronic	
  PosEng	
  Requirements	
  

•  IF	
  an	
  employer	
  posts	
  employee	
  noEces,	
  policies,	
  
or	
  handbooks	
  on	
  a	
  company	
  intranet	
  or	
  internet	
  
site,	
  the	
  employer	
  must	
  post	
  the	
  NoEce	
  there	
  as	
  
well.	
  

•  The	
  employer	
  can	
  include	
  a	
  link	
  to	
  the	
  NoEce	
  on	
  
the	
  NLRB’s	
  website	
  or	
  post	
  the	
  actual	
  NoEce.	
  

•  Employers	
  DO	
  NOT	
  have	
  to	
  email,	
  text,	
  or	
  tweet	
  
the	
  NoEce	
  to	
  employees.	
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PosEng	
  Requirements	
  Regarding	
  
Non-­‐English	
  Speakers	
  

•  The	
  employer	
  must	
  provide	
  a	
  language	
  specific	
  
copy	
  of	
  the	
  NoEce	
  to	
  non-­‐English	
  speaking	
  
employees	
  who	
  comprise	
  20%	
  or	
  more	
  of	
  the	
  
workforce.	
  
– May	
  be	
  required	
  to	
  post	
  in	
  mulEple	
  languages	
  
depending	
  on	
  workforce.	
  

–  OpEon	
  to	
  provide	
  the	
  NoEce	
  to	
  the	
  employee	
  directly	
  
in	
  mulE-­‐language	
  workforces.	
  

–  Employers	
  can	
  obtain	
  translated	
  noEces	
  from	
  the	
  NLRB	
  
or	
  request	
  a	
  translaEon.	
  

Consequences	
  for	
  NOT	
  PosEng	
  
	
  
•  Unfair	
  labor	
  pracEce	
  charge	
  

–  In	
  the	
  majority	
  of	
  circumstances,	
  the	
  ULP	
  will	
  not	
  
be	
  pursued	
  if	
  the	
  employer	
  then	
  posts	
  the	
  NoEce	
  

•  Tolling	
  of	
  the	
  6-­‐month	
  statute	
  of	
  limitaEons	
  
•  Evidence	
  of	
  unlawful	
  moEve	
  
•  NO	
  fines	
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Legal	
  Challenges	
  to	
  the	
  Rule	
  

•  While	
  the	
  NoEce	
  was	
  to	
  be	
  posted	
  by	
  April	
  30,	
  
2012,	
  currently	
  posEng	
  is	
  on	
  hold	
  pending	
  a	
  
decision	
  from	
  the	
  U.S.	
  Court	
  of	
  Appeals	
  for	
  the	
  
District	
  of	
  Columbia.	
  	
  	
  
	
  

PracEce	
  Pointers	
  

•  The	
  rule	
  leaves	
  open	
  the	
  possibility	
  for	
  an	
  
employer	
  to	
  post	
  its	
  stance	
  regarding	
  unions	
  
	
  -­‐	
  An	
  employer	
  has	
  a	
  right	
  to	
  “express	
  views,	
  arguments,	
  
and	
  opinions”	
  on	
  unionizaEon	
  so	
  long	
  as	
  the	
  expression	
  
“contains	
  no	
  threat	
  of	
  reprisal	
  or	
  force	
  or	
  promise	
  of	
  
benefit.”	
  
– Might	
  not	
  be	
  the	
  best	
  opEon.	
  

•  Refuse	
  to	
  Post	
  
–  A	
  “take	
  your	
  chances”	
  opEon	
  
–  It	
  is	
  a	
  technical	
  violaEon	
  of	
  a	
  law	
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PracEce	
  Pointers	
  

•  Use	
  the	
  NoEce	
  posEng	
  as	
  an	
  opportunity	
  to	
  
inform	
  employees	
  of	
  the	
  company’s	
  posiEon	
  
–  Training	
  for	
  employees	
  on	
  the	
  company’s	
  stance	
  on	
  
unions	
  

–  Possibly	
  highlights	
  the	
  issue	
  for	
  employees,	
  consider	
  the	
  
risk	
  in	
  your	
  organizaEon.	
  

•  At	
  a	
  minimum,	
  provide	
  training	
  for	
  managers	
  and	
  
supervisors	
  on	
  responding	
  to	
  employee	
  quesEons	
  
–  If	
  an	
  employee	
  asks	
  what	
  the	
  NoEce	
  means,	
  you	
  want	
  to	
  
guide	
  the	
  message	
  delivered	
  

– Management	
  with	
  no	
  union	
  experience	
  may	
  have	
  no	
  idea	
  
how	
  to	
  respond	
  

Recent	
  Rule-­‐Making	
  
	
  

Changes	
  to	
  Elec0on	
  Procedures	
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Rule	
  on	
  ElecEon	
  Procedures	
  

•  On	
  June	
  21,	
  2011,	
  NLRB	
  proposed	
  “Quickie”	
  
elecEon	
  procedures.	
  

•  ElecEons	
  would	
  be	
  held	
  within	
  10-­‐21	
  days	
  amer	
  
the	
  filing	
  of	
  a	
  peEEon.	
  
–  NLRB	
  historically	
  has	
  had	
  a	
  goal	
  of	
  conducEng	
  elecEons	
  
within	
  42	
  days	
  of	
  the	
  filing	
  of	
  the	
  iniEal	
  peEEon.	
  In	
  
2010,	
  the	
  median	
  Eme	
  was	
  38	
  days	
  

•  More	
  than	
  65,000	
  comments	
  filed	
  with	
  the	
  NLRB,	
  
the	
  overwhelming	
  majority	
  negaEve.	
  

•  Rule	
  was	
  to	
  take	
  effect	
  on	
  April	
  30,	
  2012.	
  

Current	
  Status	
  

•  On	
  May	
  15,	
  2012,	
  amer	
  a	
  District	
  Court	
  
decision	
  finding	
  the	
  NLRB	
  lacked	
  a	
  quorum	
  
to	
  issue	
  the	
  rule,	
  the	
  AcEng	
  General	
  
Counsel	
  advised	
  the	
  Regions	
  to	
  revert	
  back	
  
to	
  the	
  previous	
  procedures.	
  	
  	
  

•  However,	
  with	
  the	
  current	
  quorum,	
  there	
  is	
  
nothing	
  to	
  prevent	
  the	
  NLRB	
  from	
  reissuing	
  
the	
  rule.	
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Rule	
  on	
  ElecEon	
  Procedures	
  

•  Hearing	
  Officers	
  provided	
  wide	
  discreEon	
  to	
  limit	
  
the	
  evidence	
  introduced	
  at	
  hearings	
  to	
  maaers	
  
which	
  they	
  consider	
  to	
  be	
  genuine	
  issues	
  of	
  fact.	
  

•  Eliminates	
  right	
  of	
  parEes	
  to	
  file	
  post	
  hearing	
  
briefs,	
  shortening	
  the	
  Eme	
  before	
  an	
  elecEon	
  by	
  
7-­‐14	
  days.	
  

•  Eliminates	
  pre-­‐elecEon	
  appeals,	
  as	
  a	
  maaer	
  of	
  
right,	
  of	
  determinaEons	
  on	
  unit	
  scope,	
  
supervisory	
  status,	
  voter	
  eligibility,	
  and	
  all	
  other	
  
issues.	
  

Rule	
  on	
  ElecEon	
  Procedures	
  
•  By	
  not	
  providing	
  for	
  appeals,	
  elecEons	
  could	
  be	
  
held	
  sooner	
  than	
  25	
  days	
  amer	
  the	
  issuance	
  of	
  a	
  
Decision	
  and	
  DirecEon	
  of	
  ElecEon,	
  which	
  is	
  the	
  
current	
  pracEce.	
  

•  Issues	
  and	
  appeals	
  of	
  the	
  scope	
  of	
  the	
  unit,	
  
supervisory	
  status	
  and	
  voter	
  eligibility	
  may	
  not	
  be	
  
resolved	
  unEl	
  amer	
  the	
  elecEon	
  has	
  taken	
  place.	
  

•  As	
  a	
  result,	
  employees	
  may	
  be	
  in	
  the	
  dark	
  on	
  
some	
  very	
  important	
  subjects	
  when	
  they	
  cast	
  
their	
  ballots.	
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Proposals	
  from	
  the	
  IniEal	
  Rule	
  
•  Allow	
  for	
  electronically	
  filed	
  elecEon	
  peEEons.	
  
•  Expand	
  pre-­‐elecEon	
  Excelsior	
  (eligibility)	
  list	
  to	
  

include	
  employees’	
  telephone	
  numbers,	
  email	
  
addresses,	
  work	
  locaEon,	
  shim,	
  and	
  classificaEon.	
  

•  Serve	
  list	
  electronically	
  (within	
  2	
  days)	
  when	
  filed	
  
with	
  NLRB.	
  

•  NoEce	
  to	
  Employees	
  of	
  ElecEon	
  to	
  be	
  emailed	
  to	
  
employees	
  by	
  Regional	
  Office,	
  posted	
  by	
  employer,	
  
and	
  emailed	
  to	
  employees	
  by	
  employer	
  if	
  email	
  
communicaEons	
  with	
  employees	
  is	
  customary.	
  

PracEce	
  Pointers	
  
•  If	
  the	
  rule	
  is	
  re-­‐issued,	
  employers	
  must	
  be	
  
prepared	
  before	
  a	
  peEEon	
  is	
  filed.	
  
– Employers	
  will	
  have	
  less	
  Eme	
  to	
  campaign.	
  
– Employers	
  may	
  be	
  forced	
  to	
  campaign	
  without	
  
knowing	
  which	
  employees	
  are	
  supervisors.	
  

•  Be	
  aware	
  of	
  the	
  potenEal	
  for	
  addiEonal	
  
unfair	
  labor	
  pracEce	
  charges.	
  

•  Some	
  Regions	
  within	
  the	
  NLRB	
  conEnue	
  to	
  
try	
  and	
  set	
  shorter	
  Eme	
  tables.	
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Recent	
  Decisions	
  and	
  Guidance	
  

Social	
  Media	
  

Protected	
  Concerted	
  AcEvity	
  
•  The	
  NaEonal	
  Labor	
  RelaEons	
  Act	
  applies	
  to	
  almost	
  all	
  private	
  

sector	
  employers	
  and	
  to	
  ALL	
  employees	
  regardless	
  of	
  union	
  
membership	
  status	
  

•  Protected	
  topics	
  
–  §	
  7	
  –	
  “Employees	
  shall	
  have	
  the	
  right…to	
  engage	
  in	
  other	
  concerted	
  

acEviEes	
  for	
  the	
  purpose	
  of	
  collecEve	
  bargaining	
  or	
  other	
  mutual	
  aid	
  or	
  
protecEon”	
  

–  discussions	
  related	
  to	
  wages,	
  working	
  condiEons,	
  and	
  other	
  terms	
  and	
  
condiEons	
  of	
  employment	
  

•  Concerted	
  acEvity	
  
–  if	
  it	
  is	
  undertaken	
  by	
  two	
  or	
  more	
  employees,	
  or	
  by	
  one	
  employee	
  on	
  

behalf	
  of	
  others.	
  
•  i.e.	
  joined	
  employee	
  acEon	
  in	
  agreement	
  and	
  not	
  mere	
  sympathy	
  
(“chin	
  up!”),	
  or	
  act	
  designed	
  to	
  induce	
  group	
  acEon	
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What	
  Are	
  Protected	
  Topics?	
  
•  i.e.	
  discussions	
  of	
  workload,	
  wages,	
  staffing	
  
issues,	
  or	
  treatment	
  of	
  employees	
  by	
  his/her	
  
supervisors.	
  

•  NOT	
  Company’s	
  trade	
  secret	
  or	
  other	
  
proprietary	
  informaEon,	
  client’s	
  confidenEal	
  
informaEon,	
  or	
  purely	
  personal	
  rants	
  or	
  
individual	
  gripes	
  (i.e.	
  an	
  employee	
  posted	
  on	
  
Facebook	
  while	
  at	
  work	
  that	
  “it	
  was	
  creepy	
  
being	
  in	
  a	
  mental	
  insEtuEon	
  at	
  night.”)	
  	
  

Protected	
  AcEvity	
  
•  Employee	
  of	
  non-­‐profit	
  was	
  scheduled	
  for	
  a	
  meeEng	
  with	
  her	
  execuEve	
  

director	
  to	
  discuss	
  a	
  dispute	
  about	
  her	
  job	
  performance.	
  	
  She	
  posted	
  about	
  it	
  
on	
  Facebook	
  and	
  got	
  feedback	
  from	
  her	
  co-­‐workers.	
  	
  

	
  
•  Emergency	
  medical	
  technician	
  was	
  asked	
  by	
  her	
  supervisor	
  to	
  respond	
  to	
  

customer	
  complaint	
  and	
  was	
  denied	
  a	
  request	
  for	
  union	
  representaEon.	
  	
  EMT	
  
posted	
  negaEve	
  comments	
  about	
  her	
  supervisor	
  on	
  Facebook,	
  received	
  
responses	
  from	
  her	
  co-­‐workers,	
  and	
  called	
  her	
  supervisor	
  a	
  “scumbag.”	
  

	
  
•  Car	
  salesman	
  posted	
  on	
  Facebook	
  photos	
  and	
  criEcism	
  of	
  food	
  offered	
  by	
  

dealership	
  at	
  sales	
  event,	
  saying	
  that	
  food	
  was	
  too	
  chintzy	
  for	
  their	
  clientele	
  
and	
  would	
  adversely	
  affect	
  sales	
  commissions.	
  	
  Co-­‐workers	
  commented	
  their	
  
agreement.	
  

	
  
•  Restaurant	
  employees	
  posted	
  on	
  Facebook	
  comments	
  about	
  employer’s	
  

allegedly	
  improper	
  tax	
  withholding	
  pracEces,	
  and	
  one	
  employee	
  said	
  employer	
  
was	
  “[s]uch	
  an	
  as**ole.”	
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Unprotected	
  AcEvity	
  
•  Employee	
  updated	
  her	
  status	
  that	
  consisted	
  of	
  an	
  
expleEve	
  and	
  the	
  name	
  of	
  the	
  Employer’s	
  store,	
  in	
  
response	
  to	
  an	
  incident	
  where	
  her	
  supervisor	
  
reprimanded	
  her	
  in	
  front	
  of	
  the	
  regional	
  manager.	
  	
  
Although,	
  one	
  coworker	
  “liked”	
  her	
  status,	
  
employee’s	
  status	
  was	
  merely	
  an	
  expression	
  of	
  an	
  
individual	
  gripe.	
  

•  Employee,	
  a	
  bartender,	
  wrote	
  on	
  her	
  Facebook	
  that	
  
she	
  had	
  learned	
  that	
  a	
  coworker/bartender	
  was	
  a	
  
cheater	
  who	
  was	
  “screwing	
  over”	
  the	
  customers	
  by	
  
serving	
  them	
  drinks	
  made	
  from	
  a	
  pre-­‐made	
  mix	
  while	
  
charging	
  customers	
  for	
  drinks	
  made	
  from	
  scratch	
  with	
  
more	
  expensive	
  premium	
  liquor.	
  

Social	
  Media	
  Policies	
  
•  Employers	
  are	
  not	
  free	
  to	
  adopt	
  blanket	
  social	
  media	
  policies	
  

that	
  could	
  discourage	
  or	
  prohibit	
  protected	
  concerted	
  
acEvity.	
  	
  

•  Such	
  a	
  policy,	
  or	
  work	
  rule,	
  is	
  unlawful	
  under	
  the	
  NLRB	
  if	
  it	
  
explicitly	
  restricts	
  SecEon	
  7	
  protected	
  acEviEes.	
  

•  If	
  the	
  rule	
  does	
  not	
  explicitly	
  restrict	
  protected	
  acEviEes,	
  it	
  is	
  
unlawful	
  upon	
  a	
  showing	
  that:	
  
–  employee	
  would	
  reasonably	
  construe	
  the	
  language	
  to	
  prohibit	
  SecEon	
  

7	
  acEvity;	
  
–  the	
  rule	
  was	
  promulgated	
  in	
  response	
  to	
  union	
  acEvity;	
  or	
  	
  
–  the	
  rule	
  has	
  been	
  applied	
  to	
  restrict	
  the	
  exercise	
  of	
  SecEon	
  7	
  rights.	
  

	
  

ACC's 2012 Annual Meeting September 30-October 3, Orlando, FL

Copyright © 2012 Association of Corporate Counsel 20 of 87



The	
  NLRB’s	
  Guidance	
  

•  On	
  May	
  30,	
  NLRB	
  AcEng	
  General	
  Counsel	
  Lafe	
  
Solomon	
  issued	
  a	
  third	
  report	
  on	
  social	
  media.	
  	
  	
  

•  In	
  six	
  cases,	
  Solomon's	
  office	
  found	
  that	
  provisions	
  in	
  
the	
  policies	
  were	
  overbroad	
  and	
  in	
  violaEon	
  of	
  
SecEon	
  7	
  of	
  the	
  Act.	
  However,	
  Wal-­‐Mart’s	
  revised	
  
social	
  media	
  policy	
  for	
  its	
  U.S.	
  employees	
  was	
  found	
  
to	
  be	
  both	
  unambiguous	
  and	
  lawful.	
  
–  a	
  copy	
  of	
  Wal-­‐Mart’s	
  policy	
  was	
  aaached	
  to	
  the	
  report.	
  	
  

	
  
PracEce	
  Pointers:	
  What	
  Not	
  to	
  Say:	
  	
  

	
  •  "Don't	
  release	
  confidenEal	
  informaEon."	
  
•  "Don't	
  share	
  confidenEal	
  informaEon	
  with	
  anyone	
  who	
  doesn't	
  

have	
  a	
  need	
  to	
  know."	
  	
  
•  "Don't	
  discuss	
  confidenEal	
  informaEon	
  on	
  line,	
  or	
  in	
  break	
  

rooms,	
  at	
  home,	
  or	
  in	
  public	
  areas."	
  
•  "Don't	
  reveal	
  non-­‐public	
  company	
  informaEon	
  on	
  any	
  public	
  

site	
  'including	
  financial	
  informaEon'	
  and	
  'personal	
  informaEon	
  
about	
  another	
  employee,	
  such	
  as	
  .	
  .	
  .	
  performance,	
  
compensaEon	
  or	
  status	
  in	
  the	
  company.'"	
  

•  "Don't	
  discuss	
  pending	
  legal	
  maaers."	
  
•  "Don't	
  post	
  anything	
  that	
  could	
  be	
  deemed	
  material	
  non-­‐public	
  

informaEon/confidenEal	
  or	
  proprietary	
  [followed	
  by	
  a	
  long	
  list	
  
of	
  examples]."	
  

•  "Don't	
  talk	
  about	
  the	
  workplace	
  except	
  with	
  your	
  co-­‐workers."	
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PracEce	
  Pointers:	
  What	
  Not	
  to	
  Say:	
  
•  "If	
  you're	
  unsure	
  about	
  what	
  to	
  say,	
  talk	
  with	
  your	
  

supervisor."	
  
•  "You	
  must	
  be	
  sure	
  that	
  your	
  posts	
  are	
  completely	
  accurate	
  

and	
  not	
  misleading."	
  
•  "When	
  in	
  doubt,	
  do	
  not	
  post."	
  
•  "Before	
  you	
  post,	
  check	
  with	
  us	
  [management]	
  to	
  make	
  sure	
  

it's	
  a	
  good	
  idea."	
  
•  "Offensive,	
  demeaning,	
  abusive	
  or	
  inappropriate	
  remarks	
  are	
  

as	
  out	
  of	
  place	
  online	
  as	
  they	
  are	
  offline."	
  
•  "Don't	
  pick	
  fights."	
  
•  "Communicate	
  in	
  a	
  professional	
  tone."	
  
•  "Avoid	
  discussing	
  topics	
  'that	
  may	
  be	
  considered	
  

objecEonable	
  or	
  inflammatory	
  -­‐	
  such	
  as	
  poliEcs	
  or	
  religion.'"	
  
•  "Avoid	
  harming	
  the	
  image	
  and	
  integrity	
  of	
  the	
  company."	
  
•  "Don't	
  make	
  disparaging	
  or	
  defamatory	
  comments."	
  

PracEce	
  Pointers:	
  What	
  You	
  Can	
  Say	
  
	
  

•  "Develop	
  a	
  healthy	
  suspicion.	
  Don't	
  let	
  anyone	
  trick	
  you	
  into	
  
disclosing	
  confidenEal	
  informaEon."	
  

•  "Don't	
  post	
  secret,	
  confidenEal,	
  or	
  aaorney-­‐client	
  privileged	
  
informaEon."	
  

•  "Don't	
  disclose	
  personal	
  informaEon	
  except	
  to	
  those	
  
authorized	
  to	
  receive	
  it."	
  

•  The	
  differences	
  between	
  these	
  statements	
  and	
  the	
  "DON'Ts"	
  
are	
  subtle,	
  but	
  Mr.	
  Solomon's	
  reasoning	
  appears	
  to	
  be	
  that	
  
the	
  first	
  "DO"	
  is	
  nothing	
  more	
  than	
  a	
  cauHon	
  and	
  not	
  coercive	
  
or	
  chilling.	
  The	
  second	
  "DO"	
  is	
  more	
  specific	
  than	
  mere	
  
"confidenHal	
  informaHon."	
  And	
  the	
  third	
  is	
  apparently	
  all	
  right	
  
because	
  under	
  SecHon	
  7,	
  co-­‐workers	
  and	
  unions	
  and	
  others	
  
are	
  "authorized"	
  to	
  receive	
  personal	
  informaHon.	
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PracEce	
  Pointers:	
  What	
  You	
  Can	
  Say:	
  
	
  •  "There	
  can	
  be	
  consequences	
  to	
  your	
  acEons	
  in	
  the	
  social	
  

media	
  world.	
  .	
  .	
  .	
  If	
  you're	
  about	
  to	
  publish,	
  respond	
  or	
  
engage	
  in	
  something	
  that	
  makes	
  you	
  even	
  the	
  slightest	
  bit	
  
uncomfortable,	
  don't	
  do	
  it."	
  

•  	
  "Any	
  harassment,	
  bullying,	
  discriminaEon,	
  or	
  retaliaEon	
  that	
  
would	
  not	
  be	
  permissible	
  in	
  the	
  workplace	
  is	
  not	
  permissible	
  
between	
  co-­‐workers	
  online,	
  even	
  if	
  it	
  is	
  done	
  amer	
  hours,	
  
from	
  home	
  and	
  on	
  home	
  computers	
  .	
  .	
  ."	
  

•  The	
  first	
  DO	
  is	
  presumably	
  all	
  right	
  because	
  the	
  emphasis	
  is	
  on	
  
whether	
  the	
  employee	
  feels	
  comfortable	
  (rather	
  than	
  whether	
  
the	
  company	
  would	
  like	
  it).	
  Regarding	
  the	
  second,	
  it	
  is	
  clear	
  in	
  
this	
  and	
  prior	
  guidance	
  memos	
  that	
  employers	
  can	
  and	
  should	
  
prohibit	
  harassing	
  or	
  discriminatory	
  behavior	
  via	
  social	
  media.	
  	
  

PracEce	
  Pointers	
  
•  As	
  long	
  as	
  a	
  social	
  media	
  policy	
  is	
  Eed	
  to	
  protecEng	
  the	
  

business	
  trade	
  secret	
  or	
  from	
  violaEng	
  other	
  laws	
  and	
  not	
  
to	
  prohibit	
  employees’	
  discussion	
  of	
  their	
  working	
  
condiEon,	
  the	
  policy	
  is	
  ok!	
  

•  Things	
  to	
  consider	
  before	
  disciplining	
  an	
  employee	
  for	
  
social	
  media	
  conduct:	
  

–  Did	
  other	
  employees	
  join	
  the	
  conversaEon?	
  
–  Is	
  the	
  comment	
  a	
  conEnuaEon	
  of	
  earlier	
  group	
  acEon?	
  
–  Did	
  the	
  comment	
  relate	
  to	
  terms	
  and	
  condiEons	
  of	
  the	
  

workplace?	
  
–  Is	
  the	
  comment	
  purely	
  personal?	
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Recent	
  Decisions	
  

Micro-­‐Units	
  

	
  
Micro-­‐Units	
  

•  Specialty	
  Healthcare	
  -­‐	
  NLRB	
  adopts	
  micro	
  unit	
  
standard	
  holding	
  that:	
  
– When	
  employees	
  peEEon	
  for	
  an	
  elecEon	
  in	
  a	
  unit	
  
of	
  employees	
  who	
  are	
  READILY	
  IDENTIFIABLE	
  as	
  a	
  
group	
  &	
  

– The	
  group	
  shares	
  a	
  COMMUNITY	
  OF	
  INTEREST	
  
– Board	
  will	
  find	
  the	
  peEEoned-­‐for	
  unit	
  to	
  be	
  an	
  
APPROPRIATE	
  UNIT	
  

– UNLESS	
  employees	
  in	
  the	
  larger	
  unit	
  share	
  an	
  
OVERWHELMING	
  COMMUNITY	
  OF	
  INTEREST	
  with	
  
those	
  in	
  the	
  peEEoned-­‐for	
  unit.	
  

ACC's 2012 Annual Meeting September 30-October 3, Orlando, FL

Copyright © 2012 Association of Corporate Counsel 24 of 87



Micro-­‐Units	
  	
  
•  The	
  NLRB	
  has	
  ruled	
  in	
  favor	
  of	
  micro-­‐units	
  at	
  other	
  
companies,	
  including:	
  
–  113	
  full-­‐Eme	
  and	
  part-­‐Eme	
  maintenance	
  workers	
  at	
  an	
  ice	
  
cream	
  plant	
  in	
  California	
  (employer	
  argued	
  that	
  
appropriate	
  unit	
  should	
  include	
  578	
  producEon	
  
employees).	
  	
  

–  31	
  rental	
  service	
  agents	
  and	
  lead	
  rental	
  service	
  agents	
  at	
  
an	
  airport	
  car	
  rental	
  facility	
  (employer	
  argued	
  that	
  
appropriate	
  unit	
  is	
  a	
  wall-­‐to-­‐wall	
  unit	
  containing	
  all	
  109	
  of	
  
the	
  Employer’s	
  hourly	
  employees.)	
  

–  Sales	
  clerks	
  in	
  the	
  women’s	
  shoe	
  department	
  at	
  Bergdorf	
  
Goodman.	
  	
  

•  The	
  Employer	
  has	
  appealed	
  to	
  the	
  NLRB	
  
•  The	
  NLRB	
  has	
  invited	
  amicus	
  briefs	
  

PracEce	
  Pointers	
  

•  Given	
  the	
  recent	
  decisions,	
  this	
  is	
  not	
  solely	
  a	
  
healthcare	
  issue.	
  

•  Employers	
  must	
  be	
  prepared	
  to	
  demonstrate	
  
that	
  a	
  larger	
  group	
  of	
  employees	
  shares	
  a	
  
community	
  of	
  interest.	
  

•  Unions	
  who	
  win	
  micro-­‐unit	
  elecEons	
  may	
  be	
  
able	
  to	
  leverage	
  power	
  to	
  win	
  more	
  units	
  
within	
  the	
  employer.	
  

ACC's 2012 Annual Meeting September 30-October 3, Orlando, FL

Copyright © 2012 Association of Corporate Counsel 25 of 87



Recent	
  Decisions	
  

At-­‐Will	
  Disclaimers	
  

At-­‐Will	
  Disclaimer	
  
•  HyaR	
  Hotels	
  Corp.	
  -­‐	
  “I	
  understand	
  my	
  employment	
  is	
  
‘at	
  will.’…	
  I	
  acknowledge	
  that	
  no	
  oral	
  or	
  wriaen	
  
statements	
  or	
  representaEons	
  regarding	
  my	
  
employment	
  can	
  alter	
  my	
  at-­‐will	
  employment	
  status,	
  
except	
  for	
  a	
  wriaen	
  statement	
  signed	
  by	
  me	
  and	
  
either	
  Hyaa’s	
  ExecuEve	
  Vice-­‐President/Chief	
  
OperaEon	
  Officer	
  or	
  Hyaa’s	
  President.”	
  	
  
–  Region	
  took	
  the	
  posiEon	
  that	
  the	
  disclaimer	
  was	
  overly-­‐
broad	
  and	
  tended	
  to	
  interfere	
  with,	
  restrain,	
  and	
  coerce	
  
employees	
  in	
  the	
  exercise	
  of	
  their	
  SecEon	
  7	
  rights	
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At-­‐Will	
  Disclaimer	
  
•  American	
  Red	
  Cross	
  -­‐	
  “I	
  further	
  agree	
  that	
  the	
  
at-­‐will	
  employment	
  relaEonship	
  cannot	
  be	
  
amended,	
  modified	
  or	
  altered	
  in	
  any	
  way,”	
  	
  
– ALJ	
  opined	
  that	
  such	
  a	
  provision	
  consEtuted	
  a	
  
waiver	
  in	
  which	
  employees	
  agreed	
  that	
  their	
  at-­‐
will	
  status	
  cannot	
  change	
  and	
  thereby	
  
relinquished	
  their	
  rights	
  to	
  engage	
  in	
  concerted	
  
acEvity,	
  including	
  engaging	
  in	
  union	
  
representaEon	
  and/or	
  a	
  collecEve-­‐bargaining	
  
agreement	
  	
  

PracEce	
  Pointers	
  

•  Review	
  at-­‐will	
  disclaimer	
  language	
  
– Placement	
  of	
  language	
  in	
  handbook	
  or	
  
acknowledgment	
  

– LimitaEons	
  on	
  how	
  at-­‐will	
  status	
  can	
  be	
  modified	
  

•  This	
  may	
  be	
  premature	
  given	
  status	
  of	
  NLRB	
  
liEgaEon	
  
– HyaR	
  sealed	
  and	
  Red	
  Cross	
  case	
  is	
  being	
  appealed	
  
to	
  the	
  NLRB.	
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Recent	
  Decisions	
  

Confiden0ality	
  

ConfidenEality	
  During	
  InvesEgaEons	
  
•  Banner	
  Health	
  System	
  –	
  Asking	
  employees	
  to	
  
keep	
  internal	
  invesEgaEons	
  confidenEal	
  could	
  
have	
  a	
  tendency	
  to	
  coerce	
  employees	
  and	
  
consEtute	
  a	
  restraint	
  on	
  SecEon	
  7	
  rights.	
  
– Employer	
  must	
  demonstrate	
  a	
  legiEmate	
  business	
  
jusEficaEon	
  that	
  outweighs	
  SecEon	
  7	
  rights	
  

•  Does	
  a	
  witness	
  need	
  protecEon?	
  
•  Is	
  there	
  a	
  possibility	
  evidence	
  will	
  be	
  destroyed?	
  
• Will	
  tesEmony	
  be	
  fabricated?	
  
•  Could	
  there	
  be	
  a	
  cover	
  up?	
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PracEce	
  Pointers	
  

•  Review	
  forms	
  used	
  in	
  invesEgaEons	
  for	
  
blanket	
  confidenEality	
  

•  Consider	
  a	
  checklist	
  at	
  the	
  beginning	
  of	
  an	
  
invesEgaEon	
  or	
  witness	
  interview	
  to	
  show	
  
factors	
  were	
  considered	
  

•  Consider	
  pracEcal	
  impact	
  on	
  other	
  types	
  of	
  
invesEgaEons	
  and	
  weigh	
  risks	
  

Recent	
  Decisions	
  

Class	
  Arbitra0on	
  Waivers	
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Class	
  ArbitraEon	
  Waivers	
  
•  D.R.	
  Horton,	
  Inc.:	
  Mandatory	
  arbitraEon	
  
agreements	
  that	
  require	
  a	
  waiver	
  of	
  class	
  
claims	
  interfere	
  with	
  an	
  employee’s	
  right	
  to	
  
engage	
  in	
  concerted	
  acEvity	
  under	
  SecEon	
  7	
  
of	
  the	
  NaEonal	
  Labor	
  RelaEons	
  Act.	
  

Class	
  ArbitraEon	
  Waivers	
  
•  The	
  NLRB	
  has	
  held	
  in	
  the	
  past	
  that	
  employers	
  cannot	
  require	
  

employees	
  to	
  waive	
  SecEon	
  7	
  rights	
  on	
  an	
  individualized	
  basis	
  
–	
  can	
  only	
  do	
  so	
  through	
  collecEve	
  bargaining	
  	
  

•  The	
  Board	
  found	
  no	
  conflict	
  with	
  AT&T	
  Mobility	
  because	
  a	
  
union	
  could	
  waive	
  rights	
  through	
  collecEve	
  bargaining.	
  

•  Waivers	
  as	
  a	
  condiEon	
  of	
  employment	
  also	
  are	
  an	
  implicit	
  
threat	
  if	
  employee	
  refuses	
  to	
  sign.	
  

•  AddiEonally,	
  the	
  Board	
  stated	
  that	
  employers	
  could	
  leave	
  
open	
  a	
  judicial	
  forum	
  for	
  class	
  and	
  collecEve	
  claims	
  and	
  
require	
  that	
  arbitraEon	
  only	
  involve	
  individual	
  claims.	
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Class	
  ArbitraEon	
  Waivers	
  
•  Currently	
  on	
  appeal	
  to	
  the	
  Fimh	
  Circuit	
  Court	
  
of	
  Appeals	
  
– Challenge	
  to	
  the	
  raEonale	
  of	
  the	
  decision	
  and	
  the	
  
conflict	
  with	
  AT&T	
  Mobility	
  

– Challenge	
  to	
  the	
  procedural	
  aspects	
  of	
  the	
  
decision	
  

•  Decided	
  on	
  Member	
  Craig	
  Becker’s	
  last	
  day,	
  but	
  
decision	
  did	
  not	
  issue	
  unEl	
  amer	
  his	
  recess	
  appointment	
  
ended	
  

PracEce	
  Pointers	
  

•  Review	
  arbitraEon	
  agreements	
  that	
  include	
  a	
  
waiver	
  of	
  class	
  claims	
  

•  Consider	
  when	
  arbitraEon	
  agreements	
  are	
  
signed	
  

•  May	
  be	
  premature	
  given	
  status	
  of	
  liEgaEon,	
  
this	
  is	
  another	
  decision	
  that	
  may	
  be	
  
overturned	
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Recent	
  Developments	
  

SeClement	
  Language	
  

NLRB	
  Sealement	
  Language	
  

•  Majority	
  of	
  unfair	
  labor	
  pracEce	
  charges	
  are	
  
sealed.	
  

•  NLRB	
  offers	
  a	
  standard	
  informal	
  sealement	
  
agreement.	
  

•  Recently	
  new	
  language	
  has	
  been	
  added	
  
significantly	
  limiEng	
  rights	
  to	
  contest	
  issues	
  
related	
  to	
  non-­‐compliance.	
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New	
  Language	
  
•  The	
  Charged	
  Party	
  agrees	
  that	
  in	
  case	
  of	
  non-­‐compliance	
  with	
  any	
  of	
  the	
  terms	
  of	
  this	
  

Sealement	
  Agreement	
  by	
  the	
  Charged	
  Party,	
  and	
  amer	
  14	
  days	
  noEce	
  from	
  the	
  Regional	
  
Director	
  of	
  the	
  NaEonal	
  Labor	
  RelaEons	
  Board	
  of	
  such	
  non-­‐compliance	
  without	
  remedy	
  by	
  
the	
  Charged	
  Party,	
  the	
  Regional	
  Director	
  may	
  reissue	
  the	
  complaint	
  in	
  this	
  maaer.	
  	
  The	
  
General	
  Counsel	
  may	
  then	
  file	
  a	
  moEon	
  for	
  default	
  judgment	
  with	
  the	
  Board	
  on	
  the	
  
allegaEons	
  of	
  the	
  complaint.	
  	
  The	
  Charged	
  Party	
  understands	
  and	
  agrees	
  that	
  the	
  allegaEons	
  
of	
  the	
  reissued	
  complaint	
  may	
  be	
  deemed	
  to	
  be	
  true	
  by	
  the	
  Board	
  and	
  its	
  answer	
  to	
  such	
  
complaint	
  shall	
  be	
  considered	
  withdrawn.	
  	
  The	
  Charged	
  Party	
  also	
  waives	
  the	
  following:	
  	
  (a)	
  
filing	
  of	
  answer;	
  (b)	
  hearing:	
  (c)	
  administraEve	
  law	
  judge's	
  decisions;	
  (d)	
  filing	
  of	
  excepEons	
  
and	
  briefs;	
  (e)	
  oral	
  argument	
  before	
  the	
  Board;	
  (f)	
  the	
  making	
  of	
  findings	
  of	
  fact	
  and	
  
conclusions	
  of	
  law	
  by	
  the	
  Board;	
  and	
  (g)	
  all	
  other	
  proceedings	
  to	
  which	
  a	
  party	
  may	
  be	
  
enEtled	
  under	
  the	
  Act	
  or	
  the	
  Board's	
  Rules	
  and	
  RegulaEons.	
  	
  On	
  receipt	
  of	
  said	
  moEon	
  for	
  
default	
  judgment,	
  the	
  Board	
  shall	
  issue	
  an	
  order	
  requiring	
  the	
  Charged	
  Party	
  to	
  show	
  cause	
  
why	
  said	
  moEon	
  of	
  the	
  General	
  Counsel	
  should	
  not	
  be	
  granted.	
  	
  The	
  Board	
  may	
  then,	
  
without	
  necessity	
  of	
  trial	
  or	
  any	
  other	
  proceeding,	
  find	
  all	
  allegaEons	
  of	
  the	
  complaint	
  to	
  be	
  
true	
  and	
  make	
  findings	
  of	
  fact	
  and	
  conclusions	
  of	
  law	
  consistent	
  with	
  those	
  allegaEons	
  
adverse	
  to	
  the	
  Charged	
  Party,	
  on	
  all	
  issues	
  raised	
  by	
  the	
  pleadings.	
  	
  The	
  Board	
  may	
  then	
  
issue	
  an	
  order	
  providing	
  a	
  full	
  remedy	
  for	
  the	
  violaEons	
  found	
  as	
  is	
  customary	
  to	
  remedy	
  
such	
  violaEons.	
  	
  The	
  parEes	
  further	
  agree	
  that	
  the	
  Board's	
  order	
  and	
  U.S.	
  Court	
  of	
  Appeals	
  
judgment	
  may	
  be	
  entered	
  ex	
  parte.	
  	
  

PracEce	
  Pointers	
  

•  Carefully	
  review	
  boilerplate	
  language	
  of	
  any	
  
sealement	
  agreement	
  presented	
  by	
  NLRB	
  

•  NegoEate	
  to	
  remove	
  language	
  
•  Consider	
  whether	
  it	
  is	
  beaer	
  to	
  liEgate	
  maaer	
  
than	
  to	
  include	
  such	
  language	
  in	
  a	
  sealement	
  
agreement.	
  
– QuesEons	
  of	
  law	
  
– Context	
  
– Remedy	
  ambiguity	
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