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508 Investigating Employee Misconduct Across Borders 

Faculty Biographies 
 

 
Christopher Hitchins 
 
Christopher Hitchins is a partner in the employment, reward and immigration team at the 
UK law firm, Lewis Silkin LLP, and is based in London in the UK. He advises on the full 
range of English law contentious and non-contentious employment law matters, with a 
particular expertise in managing senior executive exits, advising on business restructures 
(in particular, relating to TUPE) and managing complex projects (such as the 
harmonisation of employee terms and conditions across a corporate group), often with an 
international element.   
 
Prior to joining Lewis Silkin, Mr. Hitchins was a partner in the London office of Morgan, 
Lewis & Bockius, and the London practice group leader of the labour and employment 
practice group. Prior to joining Morgan Lewis, he was of counsel in the employment and 
benefits group at Latham & Watkins. Mr. Hitchins has over 12 years' experience working 
in US law firms, and consequently has first-hand experience of the requirements of a 
multi-national employer, in particular those with a US presence. 
 
Mr. Hitchins received a BA (honors) in Law from the University of Sheffield in the UK, 
and a Postgraduate Diploma in Law from the College of Law in Chester. 
 
 
Heather McAllister
Special Counsel
Hilton Worldwide 
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Tahl Tyson 
 
Tahl Tyson is a shareholder in Littler Mendelson. She is dual-qualified in the U.S. and 
U.K., and has over 20 years of experience in international employment law as in-house 
counsel and in private practice. Ms. Tahl provides pragmatic advice to multi-national 
employers based on her practical experience with a wide variety of international and 
cross-border matters. Examples include: multi-jurisdictional legal compliance programs, 
cross-border internal investigations and whistleblower hotlines, employee data privacy 
issues, global policies, templates such as employment contracts, new market expansions, 
restructuring and layoffs (including situations implicating Acquired Rights Directive and 
TUPE).  
 
Just prior to joining Littler, Ms. Tysonl was senior counsel and on the HR leadership 
team for a global publicly traded company, where she provided strategic and tactical 
advice to global human resources and cross-functional teams on workplace issues 
spanning over 40 countries. While resident in the company's Paris office, she had legal, 
human resources and site leadership responsibilities, including works council 
negotiations, and all other aspects of employment issues in France.   
 
Ms. Tyson also has significant Asia-Pacific experience: she majored in Chinese studies at 
Yale, and was among the earliest Westerners to study and teach in China in the 
immediate post-Mao era. She was a recipient of a Congressionally-funded graduate 
degree fellowship at the East-West Center, where she worked on China energy research 
while pursuing an MA and MBA focused on East Asia.  She received a JD from the 
University of Washington School of Law. 
 
Ashley Watson
 
Ashley Watson is vice president and chief ethics and compliance officer for 
Hewlett-Packard Company. She oversees the strategy and implementation of HP's ethics 
and compliance program, which includes ethical decision making based on HP’s standards 
of business conduct and both internal and external investigations. Her team is also responsible 
for social and environmental sustainability and compliance, privacy, global records 
management and the HP Foundation.
 
Before joining HP, Ms. Watson was vice president, general counsel and corporate secretary 
at Attenex. In this position, she was responsible for all company legal matters, including M&A, 
strategic alliances, IP policy, risk management and compliance. She also managed the legal 
department staff and outside counsel activities. She was previously senior litigation counsel at 
BellSouth Corporation, responsible for complex litigation.
 
Ms. Watson holds a JD from the University of Georgia and her undergraduate degree from the 
University of North Carolina at Chapel Hill. 
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Ethical Issues and Rules of Professional Conduct to Consider in International Investigations. 
 

During the course of the investigation, ethical issues may arise for you or people under your direction.  
-Consider whether you really understand the ethical issues presented in the relevant jurisdictions, or can 
spot the issues sufficiently to seek advice.  
-Consider whether the issues are really just your professional conduct considerations or are they also 
considerations for the Company’s culture, values, and reputation.  
-Be prepared to draw attention to and discuss these with the appropriate internal stakeholders.  
 
Some Common Scenarios  

• You know that an employee faces serious criminal liability and once he speaks to you will be in 
much worse shape. Under the ABA Model Rules of Professional Responsibility you have a duty 
to tell them you don’t represent them and that your client is the company, but there is no clear 
ethical obligation to them beyond that. There is a duty to your client. There is a general duty of 
truthfulness. Model Rules 4.1, 4.3, 4.4 are all relevant.  Rule 4.1 covers truthfulness in 
statements to others.  Rule 4.3 provides that in dealing with unrepresented parties, you shall 
not give advice other than advice to seek counsel where you know or should know the interests 
of such person are or have a reasonable possibility of being in conflict with the interests of your 
client. The Rule is not saying we have a duty to tell him not to talk to us. But if he is 
unsophisticated, is not speaking to him until he actually gets his own lawyer the only effective 
way to comply with the spirit of the rule? If you are clear on your own ethical obligation, what 
position does the client want to take? 

 
• What if any obligation do you have to advise an employee that they may be in some trouble and 

if there is one, at what point are you obligated to tell them?   
 

• Another issue is whether there is any ethical problem (or other issue) when you keep an 
employee on even after you have discovered that he or she has engaged in wrongful conduct 
because you want their continued cooperation responding to a government inquiry or related 
litigation- with the intent to cut them loose when the storm clears.   

 
Relevant ABA Model Rules of Professional Conduct 
 
Rule 4.3 Dealing with Unrepresented Person 
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state 
or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented 
person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the 
interests of such a person are or have a reasonable possibility of being in conflict with the interests of 
the client. 
 
Comment - Rule 4.3 
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might 
assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when 
the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to 
identify the lawyer’s client and, where necessary, explain that the client has interests opposed to those  
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of the unrepresented person. For misunderstandings that sometimes arise when a lawyer for an 
organization deals with an unrepresented constituent, see Rule 1.13(d). 
 
[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be 
adverse to those of the lawyer’s client and those in which the person’s interests are not in conflict with 
the client’s. In the former situation, the possibility that the lawyer will compromise the unrepresented 
person’s interests is so great that the Rule prohibits the giving of any advice, apart from the advice to 
obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience and 
sophistication of the unrepresented person, as well as the setting in which the behavior and comments 
occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a 
dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents 
an adverse party and is not representing the person, the lawyer may inform the person of the terms on 
which the lawyer's client will enter into an agreement or settle a matter, prepare documents that 
require the person's signature and explain the lawyer's own view of the meaning of the document or the 
lawyer's view of the underlying legal obligations. 
 
Also: 
 
Rule 4.4 Respect for Rights of Third Persons 
(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to 
embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal 
rights of such a person. 
 
Comment - Rule 4.4 
[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the 
client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is 
impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining 
evidence from third persons and unwarranted intrusions into privileged relationships, such as the client-
lawyer relationship. 
 
In public relations situations, you may want to consider ABA Model  Rule 3.6 
JFK and Sam Sheppard:  Warren Commission 
1969:  DR 7-107:  Gag rule for lawyers 
1974:  court’s “no-comment” rule violates 1st Amendment (Chicago Council of Lawyers v. Bauer (7th 
Cir.)) 
1983:  ABA Rule of Professional Conduct 3.6 
1991:  Gentile v. State Bar of Nevada (US):  strikes rule re comments:  “An attorney’s duties do not begin 
inside the courtroom door … an attorney may take reasonable steps to defend a client’s reputation … 
including … in the court of public opinion.” 
1994:  ABA Ethics Rule 3.6 grants “right of reply” if “particularly egregious publicity.” 
 
Rule 3.6 Trial Publicity 
(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not 
make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated 
by means of public communication and will have a substantial likelihood of materially prejudicing an 
adjudicative proceeding in the matter. 
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(b) Notwithstanding paragraph (a), a lawyer may state: 
 
(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the 
persons involved; 
 
(2) information contained in a public record; 
 
(3) that an investigation of a matter is in progress; 
 
(4) the scheduling or result of any step in litigation; 
 
(5) a request for assistance in obtaining evidence and information necessary thereto; 
 
(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe 
that there exists the likelihood of substantial harm to an individual or to the public interest; and 
 
(7) in a criminal case, in addition to subparagraphs (1) through (6): 
 
(i) the identity, residence, occupation and family status of the accused; 
 
(ii) if the accused has not been apprehended, information necessary to aid in the apprehension of that 
person; 
 
(iii) the fact, time and place of arrest; and 
 
(iv) the identity of investigating and arresting officers or agencies and the length of the investigation. 
 
(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would 
believe is required to protect a client from the substantial undue prejudicial effect of recent publicity 
not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be 
limited to such information as is necessary to mitigate the recent adverse publicity. 
 
(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall 
make a statement prohibited by paragraph (a). 
 
Additional Considerations 
Additional issue to consider when the above scenarios occur are, if an employee’s conduct is the subject 
of an investigation (not knowing whether it is criminal or not), what are the pros and cons of keeping the 
employee on the payroll? The advantage is control.  The disadvantage is creating potential evidence of 
conspiracy or ratification.   
 
Finally,  a significant ethical issue for lawyers is the duty to go up the ladder to report and possibly to 
withdraw from representation.  For an in-house lawyer that may mean quitting his or her job. 
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ACC 2012 Annual Meeting Orlando, Florida   

Panel: Fred Green (Microsoft), Michelle Marchant (Clearwire),  
Christopher Hitchins (Lewis Silkin), Tahl Tyson (Littler) 

HYPOTHETICAL – FACTS 

TryBest, Inc. (“TryBest”) is a multinational IT company, with a mobile and international 
workforce.   Many project teams are staffed with employees based in different countries.  
Consequently, reporting lines are across borders.  Employees are frequently required to 
travel and/or spend time overseas while assigned to client projects.  Work on these projects 
often requires employees to work onsite at a client’s premises. 
 
Aamil Attisha (“Aamil”) is a “First Wave Engineer” for TryBest.  He is based in the U.S., 
although he grew up in Iraq.  He reports to Ellie Parsons (“Ellie”) , who is British and based 
in the UK.  Aamil is in his fifties, and has worked for TryBest for 26 years.  He believes that he 
has been harassed (based on his national origin/ethnicity and his religious practices, as well 
as his age and possibility his disability (he is partially deaf)) over a prolonged period by Ted 
Bacon (“Ted”), another First Wave Engineer, and that Ellie knew about this.  He can report a 
lot of online interaction regarding this.   
 
More recently, he has been cast aside by Ellie during the Omneez project (a big account with 
a high-profile client) on location at the client’s site in India.  This was the first project that 
TryBest did for Omneez and was therefore very important for the development of the client 
relationship.  Omneez contracted with TryBest to lay their entire tech infrastructure.  This 
was a three-month project.  Aamil claims that he started out as the lead engineer on the 
project but at the end of the first month he was relegated to the basement, literally, where 
he was reduced to helping with manual installation of cables and making sure the blueprints 
were updated with the change orders.  He was also held back from several presentations to 
the client, including the final presentation.   
 
Aamil alleges that he has witnessed several “bad acts”: Ellie making a cash payment to a 
Government official in India during the Omneez project; Paul Amos (the president of 
Omneez) passing checks to Ellie made out in her name; and Ellie giving confidential company 
information to a hedge fund employee at a dinner meeting. 
  
Aamil bursts into a meeting that you (in-house counsel) are having with HR and tells you his 
account, before walking out and telling you that he quits. 
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