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How	  To	  Vote	  via	  Tex-ng	  

1.  Standard	  tex-ng	  rates	  only	  (worst	  case	  US	  $0.20)	  
2.  We	  have	  no	  access	  to	  your	  phone	  number	  
3.  Capitaliza-on	  doesn’t	  maKer,	  but	  spaces	  and	  spelling	  do	  

TIPS:	  

EXAMPLE	  

American	  Arbitra-on	  Associa-on®	  
Capitaliza-on	  doesn’t	  maKer,	  but	  spaces	  and	  spelling	  do	  TIP:	  

EXAMPLE	  
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Capitaliza-on	  doesn’t	  maKer,	  but	  spaces	  and	  spelling	  do	  TIP:	  

EXAMPLE	  
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EXAMPLE	  
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Tell	  us	  a	  liKle	  about	  you	  and	  arbitra-on.	  

American	  Arbitra-on	  Associa-on®	  

Don’t	  forget:	  
You	  can	  copy-‐
paste	  this	  slide	  
into	  other	  

presenta-ons,	  
and	  move	  or	  
resize	  the	  poll.	  
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Muscular	  Arbitra-on	  
•  Welcome	  to	  Muscular	  Arbitra-on:	  

– A	  process	  where	  Corporate	  Counsel	  and	  their	  Outside	  

Counsel,	  Arbitra-on	  Service	  Providers,	  and	  Arbitrators	  

work	  to	  educate	  themselves	  and	  others	  about	  the	  

need	  for	  control	  of	  -me	  and	  money	  spent	  in	  

Arbitra-on.	  	  	  
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Fig.	  2.2	  Does	  B2B	  Arbitra;on	  Save	  Time	  	  
Compared	  with	  Li;ga;on?	  	  
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Does	  Arbitra-on	  save	  -me?	  
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Fig.	  2.3	  Does	  B2B	  Arbitra;on	  Save	  Money	  
Compared	  with	  Li;ga;on?	  	  
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Does	  Arbitra-on	  save	  money?	  
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Mo-va-on	  to	  use	  Arbitra-on-‐	  Risk	  

41%	  

34%	  

15%	  
3%	  
1%	  

6%	  

Fig.	  3.1	  Does	  the	  Risk	  of	  an	  Excessive	  or	  Emo;onally	  
Driven	  Jury	  Award	  Encourage	  the	  Use	  of	  Arbitra;on?	  	  

Somewhat	  encourages	  

Strongly	  encourages	  

Neutral	  

Not	  applicable	  

Strongly	  discourages	  

Somewhat	  discourages	  
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Fig.	  3.4	  Does	  Contract	  Complexity	  Encourage	  the	  Use	  of	  
Arbitra;on?	  
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Mo-va-on	  to	  use	  Arbitra-on-‐	  Complexity	  
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Customized	  Clauses	  
•  86%	  	  of	  Large	  Complex	  Business	  to	  Business	  
Cases	  Awarded	  in	  2011	  had	  a	  customized	  
provision	  

•  94%	  of	  the	  Large	  Complex	  Individually	  
Nego-ated	  Employee	  Cases	  in	  2011	  had	  a	  
customized	  arbitra-on	  provision	  
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Customized	  Clauses	  
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Don’t	  forget:	  
You	  can	  copy-‐
paste	  this	  slide	  
into	  other	  

presenta-ons,	  
and	  move	  or	  
resize	  the	  poll.	  
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Managing	  Outside	  Counsel	  
•  College	  of	  Commercial	  Arbitrators	  Protocols	  

– “Stay	  ac-vely	  involved	  throughout	  the	  dispute	  
resolu-on	  process	  to	  pursue	  speed	  and	  cost-‐
control	  as	  well	  as	  other	  client	  needs.”	  

•  Early	  case	  assessment	  	  
•  Set	  a	  realis-c	  budget	  and	  forbid	  outside	  counsel	  from	  
exceeding	  it	  without	  express	  approval	  

•  AKend	  first	  	  (and	  all	  important)	  case	  management	  
conferences	  

•  Require	  regular	  status	  reports	  	  
	  

	  
Protocols	  for	  Expedi-ous,	  Cost-‐Effec-ve	  Commercial	  Arbitra-on	  	  
©	  2010	  College	  of	  Commercial	  Arbitrators	  
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About	  One	  Third	  of	  Cases	  Go	  to	  Award	  

64%	  

34%	  

3%	  

$1	  Million+	  Case	  Disposi;on	  

SeKled	  

Awarded	  

Mediated	  to	  
SeKlement	  
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Smaller	  Cases	  SeKle	  More	  Frequently	  

68%	  

29%	  

3%	  

$75K-‐499,999	  Case	  Disposi;on	  

SeKled	  

Awarded	  

Mediated	  to	  
SeKlement	  
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Media-ng	  aqer	  Filing	  for	  Arbitra-on	  
•  Median	  days	  from	  filing	  a	  Commercial	  arbitra-on	  
to	  conver-ng/beginning	  a	  media-on:	  
–  56	  days	  for	  Regular	  Track	  
–  102	  days	  for	  Large	  Complex	  Cases	  

•  Of	  the	  cases	  that	  convert	  to	  media-on	  aqer	  an	  
arbitra-on	  filing	  (~5%)	  
–  62%	  convert	  before	  an	  arbitrator	  is	  appointed	  
–  35%	  convert	  aqer	  an	  arbitrator	  is	  in	  place	  but	  before	  
an	  eviden-ary	  hearing	  
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Fig.	  3.5	  Does	  Preserving	  the	  Right	  to	  Appeal	  Encourage	  
Using	  Arbitra;on?	  

Strongly	  discourages	  

Somewhat	  discourages	  

Somewhat	  encourages	  

Strongly	  encourages	  

Neutral	  

Not	  applicable	  

Business-‐to-‐Business	  Arbitra-on	  in	  the	  U.S.	  
-‐Percep-ons	  of	  Corporate	  Counsel	  
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Most	  Counsel	  Said	  …	  
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If	  you	  said	  TRUE,	  use	  AAA	  Appellate	  Arbitra-on	  	  

•  Hall	  Street	  ended	  nearly	  all	  court	  review,	  but	  
– Appellate	  Arbitra-on	  is	  available	  
– Domes-c	  and	  Interna-onal	  
– New	  Rules	  
– Special	  Panel	  

•  Finality	  	  
•  Risk	  insurance	  

American	  Arbitra-on	  Associa-on®	  

Don’t	  forget:	  
You	  can	  copy-‐
paste	  this	  slide	  
into	  other	  

presenta-ons,	  
and	  move	  or	  
resize	  the	  poll.	  
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Fig.	  3.2	  Does	  the	  Ability	  to	  Control	  the	  Arbitrator's	  
Qualifica;ons	  Encourage	  the	  Use	  of	  Arbitra;on?	  

Somewhat	  
encourages	  
Strongly	  encourages	  

Neutral	  

Not	  applicable	  
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Controlling	  Arbitrator’s	  Qualifica-ons	  

American	  Arbitra-on	  Associa-on®	  

One	  Versus	  Three	  Arbitrators	  

53%	  

47%	  

Number	  of	  Arbitrators	  Selected	  	  
for	  $1	  Million+	  Cases	  

One	  Arbitrator	  

More	  than	  One	  Arbitrator	  
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One	  Versus	  Three	  Arbitrators-‐	  Cost	  

$0	  	   $50,000	  	   $100,000	  	   $150,000	  	  

Median	  Arbitrator	  Compensa-on	  

$20,430	  	  

$111,576	  	  

Three	  Arbitrators	   One	  Arbitrator	  

One	  Arbitrator	  	  Three	  Arbitrators	  
Cases:	  	  	  	  57 	  	  	  	  	  43	  
Largest	  Claim:	  
	  	  	  	  	  	  	  	  	  	  	  	  $128	  million	  	  	  $100	  million	  
[Last	  100	  LCC	  Cases	  –March	  2011]	  

29	  
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$1	  Million	  

$500-‐999,999	  

$75-‐499,999	  

Non-‐monetary	  

Three	  Arbitrators	   One	  Arbitrator	  

2011	  Regular	  Track	  and	  	  
Large	  Complex	  Commercial	  Cases	  

One	  Versus	  Three	  Cost	  Detail	  
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One	  Versus	  Three	  Arbitrators-‐Time	  

0	   200	   400	   600	  

Median	  Filing	  to	  Award	  (in	  days)	  

375	  

517	  

Three	  Arbitrators	   One	  Arbitrator	  

One	  Arbitrator	  	  Three	  Arbitrators	  
Cases:	  	  	  	  57 	  	  	  	  	  43	  
Largest	  Claim:	  
	  	  	  	  	  	  	  	  	  	  	  	  $128	  million	  	  	  $100	  million	  
[Last	  100	  LCC	  Cases	  –March	  2011]	  
	  

31	  
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Fig.	  2.5	  Do	  Arbitrators	  Tend	  to	  "Split	  the	  Baby"?	  
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Most	  Counsel	  Say	  Yes…	  
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“Split the difference” decisions are an ADR myth- 
AAA analyzed over 4000 domestic cases to determine   
the % of claims awarded (2000, AAA survey - commercial awards 
issued) 

34 

	  but	  AAA’s	  Numbers	  say	  otherwise.	  
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“Split the Difference” decisions are an ADR myth- Updated 2010 
AAA Analyzed over 398 domestic cases to determine the % of claims awarded 

Percentage of Claim Awarded (N=398) by Frequency of Cases 
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Percentage of Counterclaim Awarded (N=108) by Frequency of Cases 
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“Split the Difference” decisions are an ADR myth- AAA Analyzed over  
108 domestic counterclaims to determine the % of counterclaims awarded 


