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"Anatomy of a Trial: Influencing the Outcome from the Client's Chair" 
 
 It has been suggested that no event in the life of in-house counsel offers a 
greater opportunity for leadership and the demonstration of professional skills and value 
than litigation brought against the corporate client.  But this same event can also carry 
the highest risk of crippling career setbacks and loss of employment. This latter risk is 
maximized when we forget to regularly remind our corporate clients that we are not 
worthy of the omnipotent, all knowing attributes sometimes imputed to us — and we 
then go on to allow them to act on our own best judgments or gut feelings. In the 
litigation context, we must instead point out that what counts is not views which are 
based on our own experiences to date, but rather what likely local jurors will think in 
regards to a given issue or question.  Accordingly, the critical, strategic decisions that 
need to be made early in significant cases are best tested before being implemented — 
and some of the more important tools that are discussed below are designed to fill that 
very testing-of-decisions need. 
 

There is no shortage of sound judgment in the ranks of in-house lawyers, but 
sometimes we forget that we practice law amidst an expansive array of tools that can be 
employed to confirm or better assure the correctness of critical decisions and minimize 
the risk of inadvertently taking a case down a wrong path.  An in-house lawyer who 
allows the corporate client to act upon his or her gut feelings without appropriate 
cautions, warnings or alternative recommendations, may well be tying their continued 
employment to the outcome of the case — unwittingly, unwisely and unnecessarily.  
Where one falls on this litigation reward-risk spectrum at the end of a case will depend 
upon any number of factors, but at the top of that list is in-house counsel's role and 
familiarity with the litigation process and with the many means available for testing 
decisions and otherwise improving the corporate client's prospects for a favorable 
outcome. 
 

Our goal in this presentation is to provide an informative, if only brief, exposure to 
the litigation process along with insights from the experiences of in-house lawyers who 
have shouldered responsibility for litigation management — and to do so in what we 
hope will be a fun and entertaining way. On a safe practices level, this take away writing 
is designed to describe a couple of the most useful techniques you can employ to 
enhance communication of your story line and evidence to the Court and jurors, make 
more reliable, trustworthy decisions early in the case and, in general, bring about a 
higher level of coordinated, productive effort — practices that can make a favorable 
outcome in any case more likely.   

 
The exemplary practices that have been employed by one party but not the other 

in our case for this course include: 1) the use of a local focus group to help design a 
clear, effective demonstrative exhibit, to test competing themes for the case and to 
sample local attitudes regarding the legal theories advanced; 2) the use of a mock jury 
to test the completeness and understandability of the story line of the defense or case-
in-chief, to pick up local language hot buttons, to help select from alternatives the most 
effective witnesses; to determine the best case-worst case possible outcomes of the 

case for settlement purposes; to identify means for building on the strengths and 
overcoming the weaknesses of trial counsel and to identify juror profiles that do not 
support the client's side of the case; and 3) the use of a trial consultant to help with 
implementation of #s 1 & 2 above and with the jury selection process. 

 
The goal of in-house counsel using the above tools at the case strategy planning 

and preparation stages is to bridge and avoid communication gaps between witnesses 
and the judge or jury so the best and most complete case story line can be presented 
and understood — and to help assure that the jury selected is not susceptible to being 
influence by one or more individuals that have case-unfriendly profiles. 

 
There are any number of additional tools or techniques for improving the 

prospects for a favorable outcome, for determining the up-side and down-side of a given 
case and its settlement value/cost and for planning or preparing for other contingencies, 
e.g., handling media inquiries; responding appropriately to settlement opportunities.  
However, all outcome enhancing practices have costs associated with their use, as 
does the process of planning for contingencies.  These costs vary from a few thousand 
dollars to tens or hundreds of thousands of dollars, so the extent to which the client is 
willing to allocate the financial resources necessary to permit use of the various other 
practices available will vary in relation to any number of factors, the most important of 
which are the possible negative consequences of an adverse outcome of the case.   

 
If the corporate client is facing very little financial loss and no exposure to 

intangible assets, there will be a natural reluctance to authorize the expenditures 
necessary for focus groups, mock trails and a trial consultant. On the other hand, if the 
case could result in serious damage to corporate goodwill, the loss of invaluable IP 
assets or the right to continued use of a business model or possible liability at a ruinous 
level, the case may be deemed to be catastrophic in its possible consequences — a 
ranking which typically prompts the Chairman of the Board or CEO to support a much 
more robust financial allocation for case preparation and trial.   

 
The different mind-set needed for response to catastrophic litigation and an array 

of some 19 of the various tools and planning practices that may be invoked were 
presented in Litigation Track Course #304 at the October 2005 annual ACC meeting.  
That course was entitled "Taking a Proactive Approach to Catastrophic Litigation" and 
those interested in a more in-depth discussion of additional tools and planning 
techniques are referred to the ACC online resources. See generally John Sabine 
DeGroote, James L. Golden, John R. Linton and Frank C. Vecella, Taking a Proactive 
Approach to Catastrophic Litigation, October 17, 2005, Association of Corporate 
Counsel. (This earlier course material can be found under the above course title at:  
http://www.acca.com/am/05/material.php).  

 
It must be emphasized at this point that the practices discussed below and in the 

referenced additional material have to do with the degree or extent of analysis, planning 
and preparation of the case for trial and jury selection and should never be allowed to 
delay or fundamentally change the important basic initial steps that must or should be 
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taken with any new litigation matter.  These well-known basic initial steps have been or 
are being covered in other ACC courses and they include, but are not limited to, 
promptly issuing a "Document Hold" instruction to suspend the document destruction 
component of the company's document retention program and take related steps to 
avoid the spoliation of evidence, doing an early case assessment on the merits, 
developing affirmative defenses, possible counterclaims and projecting the likely costs 
to defend the case, reporting the case to the appropriate insurance carriers with 
recommendations of defense counsel, exploring opportunities for early settlement or for 
staying the case pending the outcome of third-party mediation, and so on.  

 
The Purposes and Value of Focus Group Input: 
 
 A "focus group" is nothing more or less that a collection of residents from the 
jurisdiction in which the Court sits and from which population the eventual jury will 
come.  Ideally, members of the focus group will mirror the local jury selection pool and 
reflect local attitudes and local communication nuances.  
 
 The reason for convening a focus group is to get a "best sense" of future jury 
reaction to some aspect of the case, the legal theory advanced, local biases and 
feedback regarding the communication levels and techniques that are most likely to be 
understood and appreciated by the eventual jury. 
 
 There is virtually no limit to the kinds of questions or issues that can be put to a 
focus group for evaluation, discussion and local opinion.  In a race discrimination case, 
for example, the party convening the focus group might ask whether the members 
believe that racial discrimination is largely a thing of the past or if they think the opposite 
— that it is a serious, ever present problem for employees within their area. The group's 
answer to this question and their discussion of the matter may reveal the extent of pre-
disposition one way or another toward corporations and corporate treatment of minority, 
protected class employees.  It might also raise concerns about local biases toward 
minorities or toward corporations — or it might reveal the existence of a recent high 
profile case that will need to be distinguished in the opening statement and as part of 
the case story line and presentation of evidence.  
 
 Focus groups are also of value in the design and refinement of demonstrative 
exhibits that are often essential at trial to show a comparison or to summarize or display 
an accumulation of information from actual witness testimony and a multitude of 
documents in the case. A party to litigation that has developed what it believes to be a 
crystal clear and straight forward demonstrative exhibit is sometimes shocked to learn 
from a focus group that its intended main message is completely lost in the shadow of 
an unintended alternative message the focus group members see in the exhibit.  
Obviously, it is far better to learn of such a defect several weeks before trial, and be 
able to modify the exhibit to eliminate the alternative message, than to be derailed by it 
in the middle of the trial or worse, never learn of the problem and end up with an 
unfavorable outcome 

 Focus groups can also be helpful in revealing any existing level of gender bias. 
Are males on the local jury more likely to be persuaded by male executive witnesses 
than by female executive witnesses or vice versa? Are their possible similar biases 
among women jurors? This kind of feedback can be helpful in selecting witnesses to 
present the company's case or defenses. And it can also be useful in jury selection. 
 
 Finally, a focus group can reveal local language preferences and word usages. If 
the client's witnesses and trial counsel use these preferences and words, the jury may 
be more likely to accept them as one of their own and align with their position in the 
case. 
 
The Purposes and Value of Mock Jury Feedback: 
 
 A "mock jury" is simply a grouping of eight to twelve local residents convened to 
hear the case or some aspect of the case and to deliberate and decide the matter as if 
they were the actual jury hearing the case. The goal is to make the jury role as realistic 
as possible and to use individuals who might otherwise be part of the jury pool for the 
case. 
 
 While more expensive than a focus group, a mock jury can be more valuable and 
employed to gather a wider range of information than is possible from a focus group. 
Most notably, a properly selected and charged mock jury can be asked to hear an 
abbreviated version of the case-in-chief and the defense and then deliberate to a 
verdict, including a damage amount, if any, they think is warranted by the facts. 
Obviously, this kind of feedback can be invaluable in terms of assessing the down side 
and up side of a case and in formulating settlement offers or responses.  
 
 In addition to the foregoing, a mock jury can be invaluable in assessing the 
effectiveness of particular prospective witnesses and in identifying gaps in the case 
story line and measuring the impact of the case theme.  This kind of feedback well in 
advance of the actual trial can direct attention to needed changes in the case strategic 
plan. 
 
 By videotaping the mock jury presentation and deliberations, the process 
becomes a resource that can be consulted at leisure to answer future questions that 
may arise as the trial date nears. 
 
 The mock jury process is also useful for measuring the effectiveness of trial 
counsel — how well does he or she relate to the jurors? — do they engage in practices 
that annoy the jury? — are their things trial counsel could do differently or in a different 
order that would make the opening statement or the story line easier to understand or 
easier to accept or believe?  
 
 Finally, the discussions during deliberation often reveal unexpected leanings, by 
juror profile or occupation, in favor of or in opposition to the corporate client's position in 
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the case.  This information can be invaluable in deciding how best to use preemptory 
challenges in the jury selection process. 
 
The Role and Value of a Trial Consultant: 
 
 Trial consultants are the experts on implementation and effective use of focus 
groups and mock juries and often of the behavioral sciences on which these techniques 
depend. Typically, a trial consultant will have an established relationship with a trial 
preparation facility that has focus group deliberation rooms or mock jury rooms that can 
be observed through two-way mirrors by trial counsel, in-house counsel and client 
executives.  Good trial consultants also have established contact and recruiting 
methods and participant pools for inexpensively identifying and recruiting qualified 
individuals from the local community. They will also have a procedure for concealing the 
identity of the party paying for and using the process and for screening participant to 
exclude those with relationships to either party or the legal counsel involved. They also 
will have or create custom sequential evaluation forms with pre-tested questions — and 
they are experienced at guiding and prompting the participants in their discussions and 
deliberations to focus on issues or questions of particular interest to the corporate client. 
in-house counsel and trial counsel. 
 
 An experienced trial consultant will invariably deliver more than was contracted 
for or expected from either a focus group or a mock jury process and be on deck with a 
wealth of helpful information at the time of jury selection in the case. 
 
 Last, but not least, a trial consultant will have the time and patience to deal with 
all the tabulations of information, the scheduling of everything from participant 
refreshments and food to the videographer and the facility and the confidentiality issues 
that must be handled with each participant in an effort to keep these activities 
confidential from the client's adversary. 
 
NOTE: This written material was prepared by Course #208 Panel Member John R. 
Linton to prompt discussion by other Course #208 Panel Members and those attending 
this course of these and other tools and methods for enhancing the prospects for a 
favorable case outcome.  The views, biases and sentiments revealed in the above 
information do not reflect any consensus of views or opinions among members of the  
panel for this course. To the contrary, it is hoped and expected that the differing 
experiences, successes and failure of various panel members in the litigation 
management arena will add, as time permits, to a lively discussion of the pros and cons 
and values of the various tools and techniques discussed or referenced above. 
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