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!! Current litigation trends 

!! Areas of primary risk 

!! Best practices to assist in removing or 
reducing risk of non-compliance 

!! Concerns and/or questions 

Federal and State  
Wage and Hour Issues: 

What’s New, What To Look Out For 
And What You Can Do To Minimize 

Exposure 
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!!  Employers more frequently are being 
confronted with collective actions under federal 
and/or state laws 
!! Employees are seeking alleged unpaid wages/
overtime pay 
!! Under state laws, employees may also seek 
penalties 
!! FLSA collective/class action lawsuits exceed 
the total actions filed under the other employment 
laws combined 
!! The federal wage and hour division estimates 
that 72% of employers violate the FLSA in some 
substantive manner 
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Leading trend setters include: 

!!  Challenges to exempt status: misclassification, 
state law differences and issues relating to joint 
employment or independent contractors 

!!  Compensable hours of work: have multiple 
time systems helped or sustained the problem? 

!!  Compensation for overtime pay or, what is the 
“regular rate” and what’s included in it? 

!!  Off-the-clock work 
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!! “Exempt” employees are those exempt from wage-
hour requirements, including OT 

!! FLSA: 
!! Bona fide executive, administrative, or professional 

employees are exempt 
!! Salary “Basis” Requirement:  Under 2004 

regulations, employees must be paid at least $455/
week 

!! Primary Duty Requirement: Employee’s primary duty 
must be management of the enterprise or a 
subdivision thereof  

!! Subordinates Requirement: Employee must 
regularly and customarily direct the work of two or 
more other employees within that enterprise or 
subdivision thereof 
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!! The FLSA does not require employers to provide any 
meal or rest periods 

!! In California, however, employers need only provide 
meal and rest periods 
!! Brinker Rest. Corp. v. Sup. Ct. (Cal.Ct.App. (San 

Diego) July 22, 2008): California employers need only 
provide, not enforce, meal and rest breaks 

!! Braun v. Wal-Mart, Inc. (Minn. Dakota County, June 30, 
2008): Court found that employer violated the Minnesota 
Fair Labor Standards Act by failing to maintain accurate 
time records, requiring employees to work “off the clock” 
and denying employees adequate meal and rest periods.  
Court awarded $6.5 million.   
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!! Compensable Working Times Under the FLSA 
includes: 
!! Idle or stand-by time controlled or requested by 

the employer; 
!! Time spent by an employee outside of normal 

hours “required, suffered or permitted to work” 
!! Work performed for employer away from the 

premises or on the job site; and 
!! Off-duty or on-call time if employee cannot use 

time effectively for own purposes  
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•! Opinion Issued May 15, 2008 

•! Clarified compensable work time under the FLSA regarding meal 
breaks, straight time and overtime 

•! If an employee fails to take a 30-minute unpaid meal break and the 
failure to take a meal break does not cause the employee to work more 
than 40 hours in the workweek, no additional compensation is due to 
the employee if the employee’s total wages for the workweek divided by 
the compensable hours worked equal or exceed the applicable 
minimum wage. 
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•! If an employee fails to take a 30-minute unpaid meal break 
and the employee does work more than 40 hours in the 
workweek, the 30-minute unpaid meal break must be 
counted for purposes of determining overtime compensation.  
An employee must be paid all straight-time wages due for all 
hours worked before an employee can be said to be paid 
statutory overtime compensation due. 

•! If an employee who is regularly scheduled to work 35 hours 
per week works before the employee’s scheduled start time 
or after the employee’s scheduled end time and the 
employee’s total hours are less than 40 hours per workweek, 
the employee is not due additional straight time 
compensation if the employee’s total wages for the 
workweek divided by the compensable hours worked equal 
or exceed the applicable minimum wage. 
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•! If an employee receives certain types of premium pay that 
are not otherwise legally required, that pay need not be 
included in the employer’s regular rate of pay for 
purposes of computing overtime compensation.  Also, 
certain types of premium pay must be credited toward the 
employee’s overtime compensation requirements. 

•! Rounding of time is allowed so long as the employer does 
not arbitrarily fail to count an employee’s fixed or regular 
working time.  Rounding to the nearest five minutes, one-
tenth, or one-quarter of an hour is acceptable if, in the 
aggregate, the employer compensates employees 
properly for all the time they have worked. 
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!! Donning and doffing (Alvarez v. IBP) 
"! Supreme Court’s definition of the 

“continuous work day” 
"! Might this impact industries other than 

only slaughter houses or meat packing 
plants? 

!! Off-the-clock time 
"! Anything done preliminary to starting 

work? 
"! Employees doing work at home then 

traveling? 
"! Singh v. City of New York (2d Cir. April 29, 2008): 

Carrying and safeguarding files while commuting 
does not require FLSA pay, despite documents 
slowing employees down 
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!! Tipped employees are those who customarily and 
regularly receive more than $30/month in tips.  

!! Tips actually received by tipped employees may be 
counted as wages for purposes of the FLSA, but the 
employer must pay not less than $2.13/hr in direct wages.  

!! To use a tip credit, employers must inform employees and 
ensure that they receive the minimum wage.  

!! All tips earned are the property of the employee, not the 
employer.  However, valid tip pooling arrangements are 
permissible.  

!! Managers, dishwashers, cooks, chefs and janitors may 
not participate in tip pooling arrangements.  
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!! In California, tips on credit cards may 
not be reduced to pay the credit card 
company’s servicing fees. 

!! Recent Starbucks Decision: 
!! CA San Diego Superior Court found that 

shift-supervisors cannot share in the tips 
from the tip pool and awarded baristas 
$86,687,926 plus interest!  (That’s a 
$105 Million “Tip”) 
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!! Proposed rule changes incorporate 1974 
amendments to 29 U.S.C. §203, legislative 
history, subsequent court decisions, and the 
Department’s interpretations (July 28, 2008) 

!! Basically clarifies §3(m) of the FLSA defining 
wages, permitting “tip credits” and “tip 
pooling.” 

!! Eliminates references to employment 
agreements providing that either tips are the 
property of the employer or that employees 
will turn tips over to their employers. 
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!! Proposed rule deletes the provision 
permitting employees to petition the Wage 
and Hour Administrator for tip credit 
review.  

!! Proposed rule confirms that 3(m) of the 
FLSA does not impose a maximum tip 
pool contribution percentage.  However, 
the employer must inform each employee 
of the required tip pool contribution, and 
an employee’s participation in a tip pool 
cannot bring the employee’s wages below 
minimum wage.  
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!! Overtime = time-and-one-half an employee’s 
regular rate of pay for all hours worked in 
excess of forty (40) hours in a workweek.  

!! Chao v. Gotham Registry, Inc. (2d Cir. Jan. 24, 
2008): Employer had to pay employee one-
and-a-half times the regular rate of pay as 
compensation to employees who performed 
overtime work even though the work was not 
authorized and was in violation of company 
policy.  Overtime work that an employer has 
prohibited and does not desire is still subject to 
the FLSA.  
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!! “Similarly Situated” Employees 
!! Opt-In Class 
!! Class Notice 
!! No Preclusive Effect on Non-Participants– 

Multiple Collective Actions 
!! Since 2000, approximately 5,000 wage and 

hour class actions have been filed in California 
alone.  Many employers have had multiple 
suits by several, and sometimes the same, 
lawyers. 
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!! 4th Circuit  (Anderson v. Sara Lee Corp.): Court 
rejected an employee’s attempt to invoke North 
Carolina state laws to obtain relief that is only 
available under the FLSA.  State claims were 
preempted by federal law because the state 
claims required the same proof as claims 
asserted under the FLSA.  

!! Circuit Courts are split on this issue.  
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!! On July 31, 2008, the House of Representatives passed the 
Paycheck Fairness Act and this law could be enacted in 2009. 

!! If enacted, the legislation would significantly alter key provisions of 
the Equal Pay Act of 1963 ("EPA"), which amended the FLSA to 
"prohibit discrimination on account of sex in the payment of wages 
by employers."  
!! Make it more difficult for employers to prevail on the EPA's "any 

factor other than sex" defense.  
!! Make punitive and compensatory damages available without 

requiring proof of discriminatory intent.  
!! Make it easier for plaintiffs to bring class action lawsuits.  
!! Expand the definition of "same establishment."  
!! Protect employees who share salary information from retaliation.  
!! Impose additional obligations on the Equal Employment 

Opportunity Commission ("EEOC") and Department of Labor for 
monitoring and remedying pay inequality.  
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!! Private employers generally may 
not provide non-exempt workers 
with “comp time” in lieu of 
overtime unless: 
!! “Comp time” is taken during the same 

pay period in which it is accrued; and  
!! Employee receives one-and-a-half 

hours of “comp time” for each hour of 
overtime 
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!! Time clocks are not mandatory 
!! Employer may record starting and 

stopping times to the nearest: 
!! Five Minutes; 
!! One-tenth of an hour; 
!! Quarter of an hour. 

!! Employer must round up and down 
uniformly.  Employer cannot 
always “round down.”  

!"#$%%&#'()%&*'+&"'($,(-%&*./(*"0(

1&*2(3&%4$0/(

!! Rest Periods 
!! Not required by FLSA 
!! Rest periods/coffee breaks from 5 to 

20 minutes are compensable working 
time 

!! Meal Periods 
!! Not required by FLSA but may be 

required by state law! 
!! Meal periods are non-working time if: 

!! They are at least 30 minutes long; and 
!! Employee is completely relieved of duties 
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!! Employers are obligated to 
maintain detailed payroll records 
!! The statue of limitations for FLSA 

claims is 2 years, 3 years if the 
violation is “willful” 

!! States may be different…for 
example: 
!!New York Labor law has a 6 year 

statute of limitations 
!!California Labor law has a 3 year 

status of limitations  
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!! Employers must maintain the following 
information for all exempt and non-
exempt employees: 
!! Name and Address 
!! Date of Birth (if 18 years or younger) 
!! Sex and Occupation 
!! Total Weekly Earnings 
!! Dates of Wage Payments 
!! Dates of Pay Periods 
!! Deductions or Additions to Pay 
!! Wage Basis, i.e. hourly or salary 

!! Some states have very specific 
requirements  
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!! Employers must also maintain the 
following additional information for all 
non-exempt employees: 
!! Regular Hourly Rate 
!! Total Hours Worked Per Day 
!! Total Hours Worked Per Week 
!! Straight Time Earnings for the First 40 Hours Per Week 
!! Payments Excluded from the Regular Rate of Pay 
!! Weekly Overtime Payments 

!! Some states have very specific 
requirements 
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!! Overtime pay is computed on the basis 
of an employee’s “regular rate” (not 
limited to “hourly rate”) of pay 

!! May change depending on how 
employees are paid (hourly, salary, 
piecework) and if employees are paid 
bonuses or commissions  

!! If an employee receives other types of 
compensation in addition to his hourly 
rate, some of these payments must be 
included in the regular hourly rate… 
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Payments which must be 
included: 

!! Awards, prizes, bonuses or 
incentives for quality, quantity 
or efficiency; 

!! Bonuses based on hours 
worked;  

!! Commission Payments; 
!! Reasonable cost of employer 

provided lodgings, meals and 
other facilities furnished to 
employees;  

!! Shift Differentials and “dirty” 
work premiums; and  

!! Lump sum on-call payments. 

Payments which DO NOT need 
to be included: 

!! Suggestion Plan Awards; 
!! Discretionary Bonuses; 
!! Employee Referral Bonus; 
!! Employee Benefit Plan 

Contributions; 
!! Paid Leave From Work; 
!! Expense Reimbursements; 
!! Premium Payments for work on 

weekends, holidays or night if the 
premium is paid at a rate one-
and-a-half times the regular rate 
paid for work during other hours; 
and  

!! Gifts. 

Always Check State Law! 
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!! Review pay practices for non-
exempt employees to ensure 
they are paid for all hours 
worked 

!! Implement clear policies 
requiring employees to record all 
work time and providing meal 
and rest breaks  

!!  Self-audit to detect common 
violations 

What Employers Should Do 
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!! Build “Good Faith” Defense to 
FLSA Claims: 
!! Sound Policies 
!!Reporting mechanism for alleged 

violations 
!!Review and certification of payroll 

records 
!! Safe Harbor Policy 
!! Audit for Compliance 
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!! Our experience tells us that most wage-hour 
type issues can be detected in a 
comprehensive audit 

!! Part of an on-going educational process 
"! People come and go but problems 

stay 
"! The law and legal landscape are 

constantly in motion 
!! Consider, for example, ability to update job 

descriptions as part of annual evaluation 
process 

!! Look to ensure they are meeting 
expectations 
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!! Audit positions with a realistic approach 
"! Exempt in fact or historic/industry view? 
"! What deductions are made from salaries? 
"! Can you really defend exempt status?  

How? 
"! Inquire as to which exemption to defend 
"! Look at rules for each and every state 

with “exempt” staff 
"! Check for minors: 
!! Most common issue –exceeding hours rules 
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!! Potential Misclassification Issues –Managers 
!! As part of the resolution of prior class actions, 

companies have reclassified its assistant 
managers from exempt to non-exempt if job 
duties are not primarily exempt 

!! Ensure that employees’ primary duties are 
exempt work 

!! Which exemption is appropriate: Executive 
Exemption, Professional Exemption or 
Administrative Exemption?  

!! Job titles are IRRELEVANT!  
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!! Meal and Rest Breaks 
!! This requires operational compliance at 

employment sites.  Ensure that written policies 
and procedures cover this issue in detail.  Also, 
all managers should receive training and 
retraining on the meal and rest break rules.  

!! Consider adding additional measures to ensure 
compliance: 
!! Implement state-wide measures to pay penalty 

for missed meal periods 
!! Modification of shift scheduling system so all 

shifts greater than 5 hours will need to have meal 
periods starting no later than four hours and 45 
min. into the shift 

FEDERAL AND STATE WAGE AND HOUR ISSUES 
RECENT DEVELOPMENTS 
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! Pending Legislation: Paycheck Fairness Act (H.R. 1338) 

 On July 31, 2008, the House of Representatives passed the Paycheck Fairness Act by a vote of 247-178, 

largely divided by party lines with Democrats supporting the bill.  The law may not be enacted this year, but 

could be in 2009.  If enacted, the legislation would significantly alter key provisions of the Equal Pay Act of 

1963 ("EPA"), which amended the FLSA to "prohibit discrimination on account of sex in the payment of 

wages by employers."  

The Paycheck Fairness Act calls for stricter enforcement provisions than those available under the EPA, 

as well as heightened government involvement in remedying pay inequality. If enacted, the legislation 

would: 

! Make it more difficult for employers to prevail on the EPA's "any factor other than sex" defense. Under 

the proposed legislation, employers would have to demonstrate that any pay differential is based on a 

"bona fide factor other than sex, such as education, training, or experience" and, among other 

requirements, is "consistent with business necessity." The defense would be inapplicable if the plaintiff 

demonstrates that "an alternative employment practice exists that would serve the same business 

purpose."      

! Make punitive and compensatory damages available without requiring proof of discriminatory intent. 

Unlike Title VII of the Civil Rights Act of 1964, the EPA does not require plaintiffs to prove that pay 

inequality resulted from intentional discrimination. Whereas the EPA provides for equitable relief, such 

as back pay awards, employers could be faced with punitive damages without any showing of 

intentional discrimination under the proposed amendments. [The OMB's Statement of Administration 

Policy takes issue with the punitive damages provision, stating: "To permit punitive damages in the 

absence of intent or reckless indifference would be wrong." Further, according to the OMB, changing 

the affirmative defense standard to require proof of business necessity would put a "tremendous burden 

on employers."]  

! Make it easier for plaintiffs to bring class action lawsuits. The Paycheck Fairness Act would specifically 

allow for "opt-out" class actions under Rule 23 of the Federal Rules of Civil Procedure. The EPA, on the 

other hand, is governed by the FLSA's procedural rules, which require plaintiffs to "opt-in" to a class 

action by giving consent in writing. The distinction between the two provisions is important, as class 

size is likely to be much larger with an opt-out certification where employees need not affirmatively 

decide to join the case.  

! Expand the definition of "same establishment." The proposed legislation would define "establishment" 

to mean "workplaces located in the same county or similar political subdivision of a State."  

! Protect employees who share salary information from retaliation. Although the National Labor Relations 

Act already protects employees who share salary information with co-workers, the Paycheck Fairness 

Act would provide broader protection. For example, it could be permissible under the legislation for 

employees to share wage information regarding all employees.  

! Impose additional obligations on the Equal Employment Opportunity Commission ("EEOC") and 

Department of Labor for monitoring and remedying pay inequality. The Paycheck Fairness Act would 

direct the EEOC to provide employee training regarding pay discrimination and authorize the Secretary 

of Labor to establish programs to help women improve their negotiation skills. The bill would also 

direct the EEOC to collect pay information from employers and impose obligations on the Office of 

Federal Contract Compliance Programs for performing compensation discrimination analyses.  

! Fourth Circuit Rules that FLSA Preempts Duplicative State Law Claims 

Anderson, et al. v. Sara Lee Corp., et al.  No. 05-1091, 508 F.3d 181,  
(4th Cir. November 19, 2007) 
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 Ruling that an employee cannot circumvent the FLSA by pleading causes of action under state 

common law, the U.S. Fourth Circuit Court of Appeals in Richmond rejected an attempt to invoke North 

Carolina state laws to obtain relief that is only available under the FLSA. The Court affirmed a district 

court's dismissal of several state law claims and remanded the remaining state law claims to the lower 

court with instructions to dismiss them without prejudice, to give the plaintiffs an opportunity to pursue 

claims under the FLSA.  

 The plaintiffs and class members were current and former employees of a North Carolina bakery. 

In their state court complaint, the plaintiffs claimed that the employer had violated the "applicable wage 

and hour law" by failing to compensate workers for time spent complying with the company's "Dress 

and Undress Rule." The complaint did not plead claims directly under the FLSA, but rather, pled claims 

under North Carolina law for breach of contract, negligence, fraud, conversion (unlawful taking), and 

unfair trade practices. The employer removed the case to federal court in the Eastern District of North 

Carolina. 

 The plaintiffs' claims focused on the company's "Dress and Undress Rule." They claimed that the 

"Dress and Undress Rule" required employees to spend time "donning and doffing" uniforms and/or 

protective gear, time for which they were not compensated. The Court affirmed the District Court's 

dismissal of the plaintiffs' conversion and unfair trade practices claims and further determined that the 

district court should have dismissed the contract, negligence and fraud claims as preempted by the 

FLSA.  

 Based on an analysis of "conflict" or "obstacle" preemption (a doctrine requiring state law to 

yield to federal law where state law may stand as an obstacle to federal legal interests), the Court noted 

that the causes of action were related to the unpaid time spent "donning and doffing" work garments 

associated with the plaintiffs' employment. The Court determined that the state claims depended on 

establishing that the employer violated the FLSA and required essentially the same proof as claims 

asserted under the FLSA. Because of this duplication of proof, the Court held that the state law claims 

were preempted by the federal law.  

The Court noted that Congress prescribed the exclusive remedies under the FLSA. The North 

Carolina laws invoked by plaintiffs did not entitle them to any substantive right to unpaid wages, but 

rather, only provided a source of remedies for the alleged underlying FLSA violations. Because the 

FLSA provides several avenues of remedies, attempting to obtain remedies via state law claims 

produced an irreconcilable conflict between state and federal law, the Court concluded.  

The Circuit Courts are split on the issue of preemption of state law claims by the FLSA. 

! Second Circuit Says Company Policy Restricting Overtime Does Not Trump Compensation Obligations 

Chao v. Gotham Registry, Inc., No. 06-2432-cv, 514 F.3d 280 (2d Cir. Jan. 24, 2008)  

The Second Circuit held that the nurse staffing agency Gotham had to pay employees one-and-a-

half times the regular rate of pay as compensation to employees who performed overtime work even 

though the work was not authorized and was in violation of company policy.  Gotham matches nurses 

with hospitals and claimed that it had little to do with the employment relationship, other than to pay the 

nurses from the compensation it receives from the hospitals.  Prior to 1992, hospitals paid Gotham 

straight-time wages for the nurses’ overtime hours.  Gotham, accordingly, did not pay the nurses 

overtime compensation.  This ended in 1994 when Gotham entered into a consent decree with the 

Secretary of Labor, agreeing to pay appropriate overtime compensation.  The arrangement was 

unprofitable for Gotham though as the hospitals continued to only pay straight time wages for all hours. 

 So, Gotham printed a disclaimer on nurses’ timesheets, saying “You must notify Gotham in 

advance and receive authorization from Gotham for any shift or partial shift that will bring your total 

hours to more than 40 hours in any given week.  If you fail to do so, you will not be paid overtime rates 
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for those hours.”  Many nurses did not seek pre-authorization for overtime, but Gotham tried to 

negotiate larger fees with the hospitals to compensate nurses who worked overtime.  If they were 

successful, Gotham passed on the overtime premiums to the nurses, but 90 percent of the hospitals did 

not agree to the higher rate. 

 The Secretary of Labor disapproved of Gotham’s new practice and filed a petition in federal 

district court in New York to hold Gotham in civil contempt of the 1994 consent order.  The district 

court, finding that the unapproved hours were not “work” under the FLSA, refused the petition.  The 

Secretary of Labor then appealed to the 2nd Circuit.    

 The Second Circuit found that overtime work that an employer has prohibited and does not 

desire is subject to the FLSA.  The Court was persuaded by a DOL regulation and the approach taken by 

the Tenth and Eleventh Circuits, the Court agreed that Gotham did not do enough to prevent overtime 

work.  It could have disciplined nurses who violated company policy or just refused to pay the nurses 

altogether for any time over 40 hours.  The Court rejected the Ninth Circuit ruling that employers need 

not pay overtime rates when employees know that overtime work is not expected, are not pressured to 

work overtime, and can complete their work during normal working hours.  Although the Court found 

that Gotham was required to pay overtime wage premiums even when company policy restricted 

overtime work, it did not find Gotham in civil contempt. The Court explained that the question of 

whether an employer must pay overtime to employees who perform work for an employer who has 

“prohibited and does not desire, was not the subject of an obvious answer.”   Given the circuit conflict 

on this issue, the Supreme Court may be called upon to settle this issue in the future. 

! Immigrant Workers’ Fear of Retaliation Cited for Federal Court’s Approving State Law Wage 

and Hour Class Action 

Guzman v. VLM, Inc., d/b/a Reliable Bakery, et al., No. 07-cv-1126, 2008 LEXIS 15821, (E.D.N.Y. 
March 2, 2008) 

The District Court certified a class action under FRCP 23 for immigrant bakery worker plaintiffs 

to pursue their claims for unpaid overtime under New York’s Labor Law.  The plaintiffs, bakery 

workers, sued their employer and its president claiming that they regularly worked over 40 hours per 

week, but did not receive overtime pay in violation of the FLSA and New York Labor Law. 

 The Court determined that the class action was necessary to protect the immigrant plaintiffs from 

retaliation for participating in a collective action under the FLSA, which requires that participants 

affirmatively “opt in” to a lawsuit.  The Court noted that while it had certified a collective FLSA action 

in October 2007, only four out of the estimated 133 to 250 workers had opted into the collective action.  

The Court stated that “the FLSA’s opt-in procedure is simply not an equivalent stand-in for a class 

action in this case.”  It noted that Second Circuit precedent permitted federal and state law class actions 

to proceed simultaneously.   

 This decision seeks to address a concern of wage-hour class action participants that may be 

especially acute in the case of immigrant workers – that they will suffer retaliation – in a unique way.  

The protection of passivity afforded by the solution, however, is not complete.  At some point, the 

workers will need to participate actively in the case, either in discovery or a trial, either of which could 

raise the specter of job loss in the minds of these workers. 

! California Court Orders $105 Million “Tip” to Starbucks Baristas 

Chou v. Starbucks Corp., No. GIC836925 (Cal. Super. Court, March 19, 2008) 

A San Diego, California Superior Court Judge found that Starbucks unlawfully allowed shift 

supervisors to share in a portion of tips left in jars and entered judgment in a class action against the 

company in the amount of $86.7 Million plus interest, which plaintiffs’ attorneys estimate at $105 

Million for a class of approximately 100,000.  The Court also entered an injunction against the company 

prohibiting shift supervisors from sharing in any tip pool. 

The lawsuit, filed by a college student who worked at a Starbucks from 2003 to 2004, focused on 

an interpretation of California’s Labor Code regarding the payment of tips to employees and the practice 

of tip pooling.  Section 351 of the Labor Code provides, in relevant part, “No employer or agent shall 

collect, take, or receive a gratuity or any part thereof that is paid, given to, or left for an employee by a 
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patron.”  Section 350 of the Labor Code defines “agent” as “every person other than the employee 

having the authority to hire or discharge any employee or supervise, direct of control the acts of the 

employees.” 

The California Court of Appeal and the DLSE have interpreted these provisions to allow for tip 

polling among workers in the “chain of service” provided that employers and agents who “hire or 

discharge any employee or supervise, direct, or control the acts of employees” do not share in the tips.  

The DLSE has provided examples of employees in the “chain of service:” waitpersons, bus persons, 

bartenders, hosts and hostesses, wine stewards and “front room” chefs in the restaurant industry.  The 

DLSE has noted that its list is “by no means all inclusive.” (DLSE Opinion Letter 2005.09.08).   

At issue in the Starbucks case was whether the shift supervisors were “agents” prohibited by 

Section 351 from sharing in the tip pool.  The shift supervisors were paid $1.50 to $2.65 per hour more 

than baristas.  However, like baristas, shift supervisors had customer service responsibilities, such as 

making coffee, working the register, and serving customers.  In addition, unlike baristas, shift 

supervisors were responsible for scheduling workers and directing work flow.  Based on these additional 

responsibilities, the Court ruled that the shift supervisors were “agents” and not entitled to share in the 

tips. 

The decision is perplexing given that the law’s purpose which was to prevent bona fide managers 

who do not engage in customer service tip generating activity from taking tips from true customer 

service employees.  In addition, Starbucks settled a costly misclassification class action earlier this 

decade when store managers and assistant managers claimed they were not true managers because of 

their extensive customer service duties. Starbucks has said it will appeal the decision.   

See also, Department of Labor Proposed Regulations regarding Tip-Pooling attached hereto following 

page 18. 

! Second Circuit Says Carrying Files While Commuting Does Not Require FLSA Pay 

Singh v. City of New York, No. 06-2960-cv, 524 F.3d 361 (2d Cir. April 29, 2008)  

The Second Circuit affirmed the District Court’s grant of summary judgment for the employer in 

this FLSA action brought by fire alarm inspectors who claimed their commute times were extended 

because they had to carry and safeguard cumbersome inspection documents in briefcases provided by 

their employer.  In particular, the inspectors commuting by bus and train and claimed that carrying and 

safeguarding the inspection documents slowed them down by 10 to 15 minutes a day while they took 

inconvenient stops to secure a spot on a less crowded train or had to stop to secure the documents before 

attending social functions after work. 

 The Second Circuit found that “in the commuting context, we believe that the appropriate 

application of the predominant benefit test is whether an employer’s restrictions hinder the employees’ 

ability to use their commuting time as they otherwise would have had there been no work-related 

restrictions.”  The Court found that “the mere carrying of a briefcase without any other employment-

related responsibilities does not transform the plaintiffs’ entire commute into work” entitling the 

employees to compensation under the FLSA.  The Court concluded that the plaintiffs’ use of their 

commuting time was materially unaltered by the requirement to carry inspection documents because 

they could still read, listen to music, eat and run errands.   

 The Court’s decision rested on its conclusion that the employer was not the primary beneficiary 

of the commute time, but cautioned that the employer was “pushing the limits on the burdens it may 

impose on its employees during a commute.”  The Court concluded that while its holding was based on 

the primary benefit test, its analysis was similar to a de minimis test.  “When an employee is minimally 

restricted by an employer during a commute, such that his or her use of commuting time is materially 

unaltered, the commuting time will generally not be compensable under the FLSA.” 

! DOL Provides Guidance Regarding Hours Worked Under the FLSA 

In an Opinion Letter dated May 15, 2008, the U.S. Department of Labor clarified  compensable 

work time under the FLSA in regard to meal breaks, straight time and overtime: 
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1. If an employee fails to take a 30-minute unpaid meal break and the failure to take a meal break 

does not cause the employee to work more than 40 hours in the workweek, no additional 

compensation is due to the employee if the employee’s total wages for the workweek divided by 

the compensable hours worked equal or exceed the applicable minimum wage. 

2. If an employee fails to take a 30-minute unpaid meal break and the employee does work more 

than 40 hours in the workweek, the 30-minute unpaid meal break must be counted for purposes 

of determining overtime compensation.  An employee must be paid all straight-time wages due 

for all hours worked before an employee can be said to be paid statutory overtime compensation 

due. 

3. If an employee who is regularly scheduled to work 35 hours per week works before the 

employee’s scheduled start time or after the employee’s scheduled end time and the employee’s 

total hours are less than 40 hours per workweek, the employee is not due additional straight time 

compensation if the employee’s total wages for the workweek divided by the compensable hours 

worked equal or exceed the applicable minimum wage. 

4. If an employee receives certain types of premium pay that are not otherwise legally required, that 

pay need not be included in the employer’s regular rate of pay for purposes of computing 

overtime compensation.  Also, certain types of premium pay must be credited toward the 

employee’s overtime compensation requirements. 

5. Rounding of time is allowed so long as the employer does not arbitrarily fail to count an 

employee’s fixed or regular working time.  Rounding to the nearest five minutes, one-tenth, or 

one-quarter of an hour is acceptable if, in the aggregate, the employer compensates employees 

properly for all the time they have worked. 

! Employees Awarded Unprecedented $6.5 Million for Minnesota Wage and Hour Class Action  

Braun v. Wal-Mart, Inc. No. 19-C0-01-9790 (Minn. Dakota County, June 30, 2008) 

In this first of its kind class action ruling, the Minnesota district court found that the employer 

violated the Minnesota Fair Labor Standards Act (“MFLSA”), the Court determined that the employer 

failed to maintain accurate time records, required employees to work “off the clock” and denied 

employees adequate meal and rest periods in violation of Minnesota wage law.  In its 151-page decision, 

the Court found that the employer’s conduct was willful and awarded $6.5 Million in compensatory 

damages to the class of nearly 56,000 employees in Minnesota.  

 In determining whether the employer violated the MFLSA, the Court found that with respect to 

rest breaks for Minnesota employees, Wal-Mart failed to have its legal department and human resources 

division review and comply with the law.  The Court also found that the employer’s failure to make 

compliance with corporate and statutory requirements for meal and rest periods and off-the-clock work a 

meaningful factor in supervisor and management evaluations play a significant role in the number of 

violations.  This contributed to the Court finding that the employer knew or should have known of the 

widespread problems. 

 While the employer has avoided the greater compensatory damage award plaintiffs sought ($25 

Million), the Court has set the case for an October jury trial to decide what additional penalties and 

punitive damages should be awarded.  The punitive damages portion of the trial is significant because 

the Court found over two million violations, and Minnesota law provides for a civil penalty up to $1,000 

per violation, meaning a potential additional exposure of $2 Billion for the company.  A Court trial 

regarding injunctive relief has also been set. 

 This decision followed the Minnesota Supreme Court’s June 2008 decision in Milner v. Farmers 

Ins. Exch., 748 N.W. 2d 608 (Minn. 2008) in which the state high court recognized a class action wage 

and hour claim brought under the MFLSA and clarified that the statute provides for a private right of 

action for civil penalties and injunctive relief. 

! California Employers Need Only Provide, Not Enforce, Meal and Rest Periods  
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Brinker Rest. Corp. v. Superior Court (Hohnbaum), No. D049331, 2008 Cal.App. LEXIS 1138, (Cal. 
Ct. App. (San Diego) July 22, 2008)   
 

 The Fourth District Court of Appeal sitting in San Diego ruled that California employers need 

only provide meal and rest breaks, not ensure that the breaks are taken.  The Court found that employers 

cannot be liable for off-the-clock work unless they knew or should have known employees were 

working off the clock.  Finally, the Court vacated class certification as the issues involved individualized 

inquiries which could “only be decided on a case by case basis.” 

 Brinker operates 137 restaurants in California and has written policies regarding meal and rest 

periods and against working off the clock.  After the state Department of Labor Standards Enforcement 

(“DLSE”) investigated allegations of the employer’s failure to provide meal and rest period (which 

resulted in a settlement), several employees filed individual lawsuits alleging that Brinker failed to 

provide meal and rest periods and forced employees to work off of the clock.  The individual plaintiffs 

sought to represent a class of 59,000 employees to recover unpaid overtime wages.  In 2006, the trial 

court granted class certification.  Brinker appealed. 

 Plaintiffs’ counsel has stated that they will appeal the decision to the California Supreme Court.  

In the interim, however, the DLSE is enforcing the decision.  In a memorandum dated July 25, 2008 

from the state Labor Commissioner, Deputy Chief, and Chief Counsel to all DLSE staff, the DLSE has 

instructed its staff to “follow the rulings in the Brinker decision immediately and the decision shall be 

applied to pending matters.”        

! Department of Labor Proposed Regulations Regarding Tip-Pooling 

Section 7 Fair Labor Standards Act Amendments of 1974, subsection B: 
 “Tipped Employees,” July 28, 2008, attached hereto  

 
 

! Proposed rule changes incorporate 1974 amendments to 29 U.S.C. §203, legislative history, subsequent 

court decisions, and the Department’s interpretations (July 28, 2008) 

! Basically clarifies §3(m) of the FLSA defining wages, permitting “tip credits” and “tip pooling.” 

! Eliminates references to employment agreements providing that either tips are the property of the 

employer or that employees will turn tips over to their employers. 

! Proposed rule deletes the provision permitting employees to petition the Wage and Hour Administrator 

for tip credit review.  

! Proposed rule confirms that 3(m) of the FLSA does not impose a maximum tip pool contribution 

percentage.  However, the employer must inform each employee of the required tip pool contribution, 

and an employee’s participation in a tip pool cannot bring the employee’s wages below minimum wage.  
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