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Mr. McCloskey retired as a colonel in the Marine Corps Reserves with 30 years of service. 
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!! You are advised of  significant misrepresentations in a prior
 SEC filing.  What do you say? 
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Sarbanes-Oxley Act 
!! Adopted in 2002, it required the SEC to adopt, by

 February 2003, rules requiring attorneys to
 internally report material violation of  securities laws 

!! SEC adopted SEC Rule 205 (17 C.F.R. Part 205),
 effective February 6, 2003 

SEC Rule 205 
!! Attorneys working for publicly traded companies or

 their wholly-owned subsidiaries are subject to SEC
 Rule 205 

SEC Rule 205   
!! In-house attorney who becomes aware of  a material

 violation of  any federal or state securities law by his
 employer or any of  its officers, directors,
 employees, or agents, has a duty to report such
 violation to the Chief  Legal Officer (CLO) or both the
 CLO and the Chief  Executive Officer (CEO) 

SEC Rule 205 
!! CLO must conduct an investigation of  allegation, or

 refer to a qualified legal compliance committee 
!! CLO must advise reporting attorney of  determination

 on legitimacy of  allegation 
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SEC Rule 205 
!! If  reporter is unsatisfied with response, he/she must

 report allegation to the employer’s audit committee
 or its board of  directors 

!! If  still unsatisfied, reporter must provide statement
 of  reasons why he/she believes company has not
 adequately responded to the allegation to the CLO,
 CEO, or board 

SEC Rule 205 
!! Not a breach of  client confidentiality to: 

–! Use evidence of  reporting in any investigation, proceeding
 or litigation in which compliance with Rule 205 is in issue 

–! Advise SEC of  material violation if  it is likely to cause
 substantial injury to investors, or if  company or employers
 are engaging in perjury or fraud in an SEC investigation 
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The Business Judgment Rule  

!! The business judgment rule is a well-established standard of
 judicial review to encourage innovation and risk-taking by the
 board 

!! Under the business judgment rule, courts defer to the
 decisions of  disinterested directors, absent evidence, that
 the directors did not act in good faith or were not reasonably
 informed, or that there is no rational business purpose for
 the decision that promotes the interests of  the company or
 its shareholders 

!! The business judgment rule is not a duty, but is a defense to a
 claim of  breach of  duty 

!! In times of  economic stress, directors must often make
 difficult choices – these choices must be guided, at all times,
 by their duties to the company and its shareholders 

Loyalty 

–! Duty to give higher priority to corporate interests than to his
/her personal interests 

–! Conflict of Interest. Directors should identify all potential
 conflicts that impair, or create the appearance of  impairing,
 the ability of  a director to discharge his duty of  loyalty to
 shareholders 
!! a compensatory, financial, professional or business relationship,

 or  
!! a significant social, personal or family tie 

–! Corporate Opportunity.  Directors may not use their strategic
 position for their own advantage to the exclusion or
 detriment of  the company they represent.   

–! Confidentiality. The duty to keep company information
 confidential. Under the NYSE listing standards, listed
 companies must address the duty of  confidentiality in their
 code of  ethics. 
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Good Faith 

–! Most likely not an independent duty, but is a “subsidiary
 element” of  the duty of  loyalty 

–! The duty of  good faith requires that directors act honestly,
 in the best interest of  the corporation, and in a manner
 that is not knowingly unlawful or contrary to public policy 

–! Like a duty of  care analysis, such review likely will focus on
 the process by which the board reached the decision
 under review 

Care 

–! Directors must act diligently and with the level of  due care
 appropriate to the particular situation 

–! According to the American Bar Association's Corporate
 Director's Handbook, directors should take the following
 actions to meet their duty of  care: 
!! committing time and regularly attending meetings  
!! being adequately informed  

!! relying on others in appropriate circumstances  

Candor 

–! DE courts have articulated a duty of  candor that derives
 from the duty of  loyalty and the duty of  care 

–! Calls on directors to disclose to their fellow directors and
 the company’s shareholders all information that is
 relevant to them that is relevant to the decision under
 consideration 

Board Focus in Times of Crisis and Uncertainty 

During market uncertainty, there are five main areas on which
 directors should focus their attention: 

1)! The state of  the company’s business 

2)! The quality and depth of  management 

3)! The company’s liquidity 

4)! The company’s risk profile 

5)! Ethics and integrity  
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#1—The State of the Company’s Business 

!! In crisis and uncertainty, it is important to assess and question the
 sustainability and adaptability of  the company’s business model 

!! Focus should be on making sure the board fully and completely
 understands: 

–! How revenue is generated 
–! Operating costs – labor, costs of  goods sold, and selling, general

 and administrative expenses 
–! Business levers 
–! The company’s products, industry, and suppliers 
–! Competition 

!! The board with management should run various business scenarios 
–! Negative, flat and positive growth  
–! Loss of  key customers or suppliers 
–! M&A 
–! Sustained economic crisis 
–! Loss of  financing/credit 

#2—The Quality and Depth of Management 

!! The board has an obligation to make sure senior management has
 experience, expertise, commitment, leadership ability, and depth 

!! Especially in times of  crisis, the strength of  the management is critical 
!! The board should feel confident that management is managing through

 the crisis (not sticking its head in the sand) 

–! Rapid response 
–! Good judgment 
–! Communication with the board 

!! Adequate succession planning is a key function of  the board 
!! Directors should be aware of  information or decisions by management

 that  may be “red flags” or those that seem “odd”, inconsistent, or are
 not supported by the facts and circumstances 
–! Remember Worldcom.  The special committee found that the board

 and its committees “did not function in a way that made it likely
 that they would notice red flags” and “were distant and detached
 from the workings of  the company.” 

#3—Liquidity 

!! Liquidity is important in a crisis 

!! The board should assess the company’s current and projected cash flow 
–! Seasonality 
–! Forecast assumptions 

!! Management should actively monitor and manage the company’s cash,
 and should report its cash management and investment policies to the
 board (or the audit committee of  the board)  
–! In light of  recent events, it is critical for management to stay in

 close contact with all financial institutions where cash is invested
 and report such communications with the board 

–! The company’s investments should be closely monitored and should
 be re-evaluated in light of  the current economic environment 

!! The board should understand the company’s credit arrangements and
 any existing financial covenants 

–! Is the company at risk of  failing to meet financial obligations 

#4—The Company’s Risk Profile 

!! The board should – whether director or through the audit
 committee – review whether management has adopted and
 implemented proper risk assessment and risk management
 policies and procedures 

!! This risk assessment should be reviewed in light of  the rapidly
 changing financial markets 
–! New risks 

!! Are customers, suppliers, products at risk? 
!! What are the risks in a sustained economic down-turn 

–! Mitigation strategies 
!! Are there ways to mitigate or prevent a crisis 

!! When reviewing the company’s risk matrix, it is important for
 boards to question how the company calculates and identifies
 risk   
–! Is management ignoring risks or under pricing risks? 

ACC's 2008 Annual Meeting Informed. In-house. Indispensable.

8 of 22



#5—Ethics and Integrity  

!! As a result of  Sarbanes-Oxley’s mandate to the U.S.
 Sentencing Commission, directors and senior executives
 assume greater responsibilities to ensure the existence of
 effective compliance and ethics programs.  Directors and
 officers must: 
–! Exercise due diligence to prevent and detect criminal

 conduct 
–! Promote an organizational culture that encourages ethical

 conduct and a commitment to compliance with the law 

!! SEC rules require a code of  ethics in public companies to be
 a written standard that is "reasonably designed to deter
 wrongdoing and to promote:  

–! Honest and ethical conduct, including the ethical handling
 of  actual or apparent conflicts of  interest between
 personal and professional relationships 

–! Full, fair, accurate, timely and understandable disclosure
 in reports and documents that a registrant files with, or
 submits to, the Commission and in other public
 communications made by the registrant 

–! Compliance with applicable governmental laws, rules, and
 regulations  

–! Accountability for adherence to the code 

!! The board must insist on good governance practices,
 transparency and an appropriate “tone at the top” where
 management acts in accordance with the highest levels of
 ethics and integrity 
–! The tone at the top shapes corporate culture and

 permeates the company’s relationship with investors,
 employees, customers, suppliers, and the community at
-large 

–! The CEO and senior management must be personally
 committed to high ethical standards, principles of  fair
 dealing, full compliance with legal requirements and
 resistance to Wall Street pressures for short-term results 

!! Companies should assess their internal ethics compliance
 program, communicate with the board on their program, and
 should report violations of  the Code of  Ethics when
 appropriate 

*Nothing in this PowerPoint presentation should be construed as the official position of  the U.S. Department of
 Justice, but rather reflects the personal views of  the speaker 
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The President’s Corporate Fraud  
Task Force (“CFTF”) 

!! Established in July 2002 to investigate corporate fraud
 matters 

!! Members include the Deputy Attorney General, several U.S.
 Attorneys, and the heads of  various departments and
 commissions 

!! The CFTF has brought charges for accounting fraud, insider
 trading, market manipulation, wire fraud, the FCPA, money
 laundering, and obstruction of  justice 

!! Since 2002, the CFTF has obtained over 1200 corporate
 fraud convictions 

What Can Company Do to Keep from Becoming Focus
 of CFTF? 

!! Have a culture committed to ethics and compliance with the
 law 
–! Tone must be set at the top 

!! Make business decisions consistent with a corporate culture
 of  ethics and compliance 

!! Develop, implement, and maintain an effective and robust
 compliance program 

What Constitutes an Effective Compliance Program? 

!! Corporate culture encourages ethical conduct 

!! Chief  Compliance Officer (CCO) reports to Board 

!! CCO has sufficient authority and resources 

!! Executives and directors ensure effectiveness 

!! Due diligence to prevent and detect violations 

!! Effective training 

!! Anonymous reporting and no retaliation 

!! Periodic evaluation and modifications 

Role of Executives in Compliance 

!! Be a good role model 

!! Foster a culture of  compliance 

!! Insist on compliance 

!! Actively support the program 

!! Implement the program fully  

!! Adequately fund the program 

!! Keep Board apprised 
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Role of Directors in Compliance 

!! Directors owe “duty of  good faith” to corporation in
 oversight of  program (In re Caremark) 

!! Board should define the scope of  the program 

!! Board should approve key policies and procedures 

!! Board should require periodic reporting on compliance
 matters 

DOJ’s Corporate Prosecution Principles 

!! In evaluating a compliance program, the critical factors examined
 by DOJ include: 

–! Whether adequate corporate governance mechanisms exist to
 effectively detect or prevent misconduct 

!! Whether the Directors exercise independent review over
 proposed actions rather than unquestioningly ratifying
 officers’ recommendations 

!! Whether internal audit functions are conducted at a level
 sufficient to ensure their independence and accuracy 

!! Whether there is an information/reporting system reasonably
 designed to provide management and directors with
 sufficient timely and accurate information to reach an
 informed decision 

Corporate Prosecution Principles (continued) 

–! Whether a program is adequately designed for maximum
 effectiveness in preventing/detecting wrongdoing  

–! Whether management is enforcing the program or is tacitly
 encouraging/pressuring employees to engage in misconduct to
 achieve business objectives 

–! Whether the corporation has a staff  sufficient to audit,
 document, analyze, and utilize the results of  the corporation’s
 compliance efforts 

–! Whether the corporation’s employees are adequately informed
 about the program and convinced of  the corporation’s
 commitment to it 

What Should a Company do if it Discovers a Violation
 or if the CFTF Knocks on its Door?  

!! Engage in a rapid fire response 

!! Initiate an internal investigation 

!! Strongly consider self-reporting the violation 

!! Contact the DOJ attorney assigned to investigation 

!! Offer full and complete cooperation  

!! At a minimum, cooperation should include: 
–! Disclosing all relevant facts 

–! Producing all non-privileged documents 
–! Making key witnesses available 
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Obstructing the Investigation  

!! Purporting to cooperate, while in reality impeding the
 investigation is worse than not cooperating at all 

!! Examples of  obstructive conduct: 
–! Overbroad or frivolous assertions of  the attorney client or

 work product privileges 

–! Directions to employees not to cooperate  
–! Misleading presentations or submissions 
–! Failure to disclose illegal conduct known to company 

Conclusion 

!! No matter what the issue, always act ethically and consistent
 with a culture of  compliance 

!! As Warren Buffet said:  “It takes 20 years to build a reputation
 and five minutes to ruin it” 

!! Nothing is worth damaging your reputation or, worse yet,
 jeopardizing your financial livelihood and your liberty 

!! Rather than just meeting the lowest compliance bar, strive
 toward best practices 

!! The GC, CCO, and the Directors are the gatekeepers responsible
 for ensuring that this higher standard is met 

ACC's 2008 Annual Meeting Informed. In-house. Indispensable.

12 of 22



 

“History is a guide to navigation 
in perilous times.”
 —DAVID MCCULLOCH, 

AUTHOR AND HISTORIAN

“Those who cannot remember the 
past are condemned to repeat it.” 
 —GEORGE SANTAYANA,  

AUTHOR AND PHILOSOPHER

AS CHIEF LEGAL OFFICERS (CLOs) watch the 

corporate financial debacles that ushered in this century and 

continue today, a silent prayer can nearly be heard: “Please. 

Not here. Not on my watch.” For a very small few, such a 

request is about not getting caught. But for the vast major-

ity, it is probably wishful thinking, closely linked to a silent 

admission that they do not really understand the CFO’s 

complicated, green-eyeshade world. 

Unquestionably, today’s in-house counsel must have a 

greater knowledge of the accounting rules that affect the 

company. As Stasia Kelly, ACC board member, general 

counsel of American International Group, Inc., and former 

general counsel of MCI, Sears, and Fannie Mae advises: “Ten 

years ago, I would read an earnings release and trust that the 

CFO and the accounting folks knew what they were doing. 

Now, I make sure that I understand all the accounting items 

in the release, and I ask the questions: Are the one-time 

events truly one-time events? Are the reserve releases appro-

priate? Is there an earnings management issue?”1

This advice is well taken. However, the need for new 

expertise does not necessarily mean a return to school to 

acquire an accounting degree. There is much to be learned 

from examining history, including the publicly available 

reports of major corporate financial disasters (Independent 

Reports). 2 Lessons taken from these experiences instruct us 

on how to navigate in these perilous times and avoid repeat-

ing the past. Find out how to flag the activities that will alert 

us to potential dangerous waters ahead. 3
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4

tion process and associated accounting concepts are 
monitored.
Independent advice is acquired when needed. 
Board decisions (including the process) and other activi-
ties are appropriately documented. 
Conflicts of interests of executive management and 
appropriate use of corporate assets are considered and 
monitored. 
Corporate governance is taken seriously, benchmarked 
against appropriate standards, and modified as appropriate. 
 

4. The financial or internal audit functions lack 
qualified personnel.

There are two aspects to this issue: (1) whether financial 
and audit personnel have the proper qualifications and 
competencies; and (2) whether they have sufficient staff and 
other resources.

As to the first, consider the likelihood that a CLO might 
not have a law degree. “Less than none” is the foregone 
answer. However, the Independent Reports reflect instances 
where the CFOs for huge corporations with complex financial 
activities were not CPAs and did not have other appropriate 
experience; similar situations existed with regard to the con-
troller and the individual heading the internal audit function. 
In some instances, there was also rapid turnover or protracted 
periods during which no one held these positions at all. 

As to the second aspect, the failure of a company to 
invest in appropriate financial or internal audit staffing can 
be financially disastrous if not fatal. It also reflects a lack 
of corporate concern with those things for which it should 
be concerned. The Independent Reports reflect that this 
was a recurring problem. Most telling is that after the axe 
fell, a frequent remedial measure was to rapidly staff up the 
financial and internal audit positions, sometimes to the tune 
of hundreds of employees. 

5. Organizational structures with inherent conflicts 
of interests.

Many companies carefully establish appropriate stan-
dards and procedures to guard against potential conflicts 
of interests that might arise between the company and 
its employees’ personal interests. However, they do not 
consider the conflicts of interests inherent in their organi-
zational structures and certain internal practices and the 
problems these may present. Conflicts of this nature may 
cause companies to act in inappropriate ways. Examples 
reflected in the Independent Reports include:

The personnel responsible for establishing financial 
standards and monitoring their appropriate use are also 

•
•

•

•

•

the ones responsible for applying them. 
Personnel are charged with monitoring the actions of their 
superiors (and their superiors’ direct reports). For example, 
where the head of internal audit reports to the CFO who 
also supervises the financial activities of the company. 
Personnel who report to the audit committee (e.g., in-
ternal audit) have their performance evaluated and their 
compensation determined by the executive management 
whose activities they scrutinize.
Where internal audit reports to the audit committee but 
has its communications with the board tightly controlled 
by the CEO or CFO. 
Delegations of authority for making accounting-related 

decisions are not clear, if they exist at all. This allows 
accounting changes to be made “on the top” without the 
concurrence or knowledge of responsible personnel, and 
sometimes with their objection. 

6. The company lacks adequate internal controls.
Section 404 of Sarbanes Oxley required the SEC to is-

sue rules requiring registered companies to evaluate their 
“internal controls” and report on that assessment annu-
ally. While the SEC’s response focused only on internal 
controls related to financial reporting, given the breadth 
of what goes into financial reporting, its practical effect 
was to require companies to take a hard look at many 
significant systems. 

However, where financial control issues have not been 
identified or have not been corrected—or where the 
controls are nonfinancial in character and haven’t been 
addressed—the lack of such controls can act as a factor in 
financial mismanagement or fraud for several reasons:

It contributes to a corporate culture of “anything goes” 
rather than a culture committed to ethical conduct and 
compliance.
It enables ad hoc decisions to be made that are designed 
to address the most pressing objective at the moment—
perhaps an impermissible one. 
It enables individuals to exceed their authority and make 
decisions which they should not be making or which 
should not be made without the input of others (e.g., the 
review and approval of the CLO).
It permits a Band-Aid® and chewing-gum approach to 
corporate activities, which may be based on the analysis 
of the moment, may not be properly documented, and 
may change radically and without explanation when the 
next problem arises.
It disempowers lower level employees who might other-
wise rely on the controls, standards and procedures to 
assure that an activity is carried out properly. 

•

•

•

•

•

•

•

•
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link executive compensation to ethical and legal conduct. 
Compliance-related performance standards should be both 
qualitative (e.g., creating and maintaining an appropriate 
corporate culture) and quantitative (e.g., implementing inter-
nal controls, responding to audit findings). Moreover, these 
standards should be real and truly applied: “A college football 
coach can be told that the graduation rates of his players are 
what matters, but he’ll know differently if the sole focus of 
his contract extension talks or the decision to fire him is his 
win-loss record.”17

The importance of these standards is underscored by 
observations such as those of Boeing’s chairman and CEO 
W. James McNerney, who indicated that the incidents that led 
to criminal investigations of the company, in part occurred 
because Boeing’s previous management didn’t place enough 
emphasis on ethical behavior. As a result, he scrapped an 
executive-compensation plan under which executives were 
rewarded for meeting primarily financial goals, and replaced 
it with one tied to broader criteria, including integrity and 
ethical leadership.18  

Second, the board should take steps to assure that 
compensation is not linked to factors that may encourage 
inappropriate earnings management. The Independent 
Reports are replete with examples of earnings management 
by senior and executive management to achieve higher 
compensation. Accordingly, compensation linked solely to 
EPS or other Wall Street expectations may be problematic. 
The trend is to use specific targets that are less likely to 
be manipulated, fewer stock options, and more restricted 
stock and cash compensation. This is a subject suitable for 
experts, and the board should secure independent advice 
uncontrolled by management. 

Third, the board should exercise independent judgment in 
evaluating whether appropriate performance standards have 
successfully been met. Such evaluations might be based on 
360-degree reviews, employee surveys, and input from the 
compliance function. 

8. There is a lack of candor and provision of infor-
mation between the company’s financial and business 
operations and internal and/or external audit. 

A number of factors establish the foundation for the 
relationship between the financial and business operations 
and internal and/or external audit. 

Do senior managers set a good example in their relation-
ship with the audit function (e.g., are they respectful of 
the function, do they exercise candor and provide full 
appropriate information in their own responses—and 
require it in responses they may supervise—to internal 
and external audit inquiries)?

•

Do the internal/external auditors have the qualifications 
and level of competency that will create appropriate 
respect?
Have adequate resources been allocated to the internal 
audit function?
Is senior management’s response to audit findings to  
appropriately address them in a timely fashion?
Does the organizational structure for internal audit 
provide it with appropriate independence?   
Does internal audit have a place at the table in the 
company’s power structure and within its operations?
Negative responses to the above questions may foreshad-

ow financial and operational problems.

9. There is too much reliance on the external auditors. 
“Run it past the auditors” is a common corporate phrase, 

as if securing their blessing is the appropriate final word on 
any accounting decision. However, external auditors may not 
always have the right answer. Look at KPMG’s $22 million 
settlement with the SEC for its alleged role in Xerox’s ac-
counting problems, or Deloitte & Touche’s $50 million SEC 
settlement of charges stemming from its audit of Adelphia 
Communications. Companies currently under fire for matters 
relating to stock option dating cite their auditors’ approval of 
their actions. Finally, the Independent Reports are also strewn 
with instances where external auditors allegedly assured their 
clients that the actions subsequently criticized were appropri-
ate, or allegedly failed to detect the mismanagement or fraud 
that was occurring that might have changed audit opinions. 
They also cite instances where external audit denied hav-
ing reviewed a matter, although management asserted they 
had. Moreover, as Lynn Turner, former chief accountant of 
the SEC put it, the defense of relying on the auditors “isn’t 
plausible anymore.”19

This is not to say that the expertise of external auditors 
is not a valuable thing. It is. However, that expertise cannot 
be relied on as an alternative to having qualified, competent, 
corporate internal auditors and financial staff who have ad-
equate resources. In short, while external audit’s opinions are 
going to be helpful, total reliance on their advice may be a trip 
down a dangerous road. 

•

•

•

•

•

Thus, it is imperative that the board 
link executive compensation to  
ethical and legal conduct.
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10
   10. Something is rotten in the state of Denmark.
The Oxford English Dictionary defines corporation as “a 

body corporate legally authorized to act as a single indi-
vidual.” But while it may be acting as a “single individual,” 
company operations are carried out by many individuals. And 
those people write memos, make presentations, talk around 
the water cooler and in the conference room, and blanket 
electronic pathways with a rich abundance of emails. Some 
of the content of these communications is honest truth, some 
part fact and part fiction, and some unfounded gossip. 

But it behooves in-house counsel to pay attention to these 
communications. For, as the palace guard advised Hamlet, 
sometimes what you observe and what you hear will cause 
you to know that “something is rotten in the state of Den-
mark.” That information may alert you to the possibility of 
financial mismanagement or fraud. Examples from the Inde-
pendent Reports include:

Excessive use of corporate assets by executive manage-
ment, including using corporate money for acquisitions 
of personal real estate, personal property, and payment 
of other expenses that individuals would normally be 
expected to pay for themselves.
Use of corporate assets to make large donations to 
charitable organizations outside of a corporate-approved 
program, particularly where the contribution is attributed 
to the individual. 
Exclusions, intentional or otherwise, of the legal depart-
ment from important decision-making processes—par-
ticularly if they relate to disclosure matters and complex, 
structured financial transactions.
“Slush funds” or other initiatives that have no corporate-
approved procedures and standards, which are used to 
reward employees as the CEO deems fit.
Transactions that are primarily undertaken for accounting 
reasons and that have no other substantive benefit to the 
company, particularly at quarter or year’s end.
Transactions personally benefiting company employees (or 
their significant others) in a way that is detrimental to the 
company and excessive for the services rendered (if any) 
by the employee or related third party.
Patterns of favorable earnings or other financial results 
that are inconsistent with the overall market or cannot 
otherwise be legitimately explained. If it seems too good to 
be true—it usually is not. 

What Can In-house Counsel Do?
Quite a bit. For example:
There should be an open working environment in the 
legal department where staff can raise important issues 
without fear of retaliation. This will not only help flush 

•

•

•

•

•

•

•

•

out issues to be resolved for the benefit of the company, 
but serve as an example to others. 
In-house counsel can use their big-picture vantage point 
to help assure that all the pieces come together for the 
greater good. Some of the fraud that was allegedly per-
petuated was facilitated by isolating the financial man-
agement activities of one corporate unit from the other, 
or permitting one silo to act without scrutiny. 
In-house counsel can assure that the legal issues un-
derlying proper financial management are properly and 
reasonably addressed. Delegations of authority should be 
clear and inviolate except in prescribed circumstances. 
“Materiality” determinations should consider qualitative 
factors. Conflicts of interest should be avoided or care-
fully monitored with appropriate checks and balances. 
Waivers of corporate standards (e.g., codes of conduct) 
should be few and far between and disclosed as required. 
The CLO can play a significant role in assuring that 
the corporate compliance program meets the require-
ments of the Federal Sentencing Guidelines.20 Among 
other things, such a program should: include a corpo-
rate culture conducive to proper financial management; 
establish, communicate, and train personnel about ap-
propriate financial and audit standards; establish compli-
ance-related performance standards and evaluations; and 
monitor adherence to the program. When problems are 
encountered, they should be remedied immediately and 
the program adjusted accordingly. 
The CLO can play an important part in assuring that any 
internal investigations, including responses to whistle-
blowers, are appropriately conducted using the right 
resources—which may mean bringing in outside experts 
or being subject to criticism for failure to do so.
Relationships in which the CLO participates—including 
those with the SEC, regulators, auditors, the CEO, the 
CFO, and the board—should be conducted in a manner 
that promotes appropriate financial management. Open-
ness and integrity should be keystones. 
In-house counsel should review complex financial transac-
tions. As part of that process they should raise appropriate 
questions about the accounting treatment for them. If the 
transaction is being undertaken simply for accounting 
purposes, without any other reasonable corporate purpose 
or benefit, they should take steps to terminate them. 
In-house counsel can assist clients in establishing internal 
written rules and processes that help promote financial 
good health. For example, there should be rules for post-
ing on top changes to the general ledger or establishing 
and using reserves. 
 In-house counsel know how to make reasonable legal 
interpretations. As part of the process, we weigh an-

•

•

•

•

•

•

•

•

swers to questions like: What is the plain language of 
the applicable statutes and regulations? What does (or 
would) our regulator(s) say about it? Is there case law 
on point or that is at least instructive? Is the proposed 
interpretation being driven by a desired result? Would 
I feel comfortable about the proposed interpretation if 
I read about it in The Wall Street Journal? Lawyers can 
assist in making sure a modified form of this analysis is 
brought to accounting decisions as well. 
Finally, in-house counsel can raise the questions that 

need to be raised when they spot one or more of the ten 
flags. It is ugly work, but somebody has to do it. The alter-
natives shouldn’t happen on your watch. 
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Heineman’s main precept is that proper corporate gov-
ernance is fundamentally the job of the CEO and senior 
managers, not the board of directors. Boards, he notes, 
meet only eight or nine times a year and have an impor-
tant but limited oversight role. “The work is done by the 
CEO.” “The governance debate has been wrongly focused 
[on board members].”

Another major point Heineman hopes to make is that 
high performance plus high integrity is where the rubber 
meets the road, and that corporations need to mean what 
they say. He believes that business must change specifica-
tions and compensation frameworks for CEOs and other 
senior corporate leaders to give integrity equal priority in 
the business equation: “It ought to be pay for performance 
with integrity, not just pay for performance.” 

Heineman emphatically advises corporations to take 
the necessary actions to create a culture of high integrity 
and drive it deep into the organization. “Unless integrity 
is operational, driven into the business, it won’t work.” 
One important principle in creating this culture is to give 
employees a voice. They must not be afraid to speak up; 
and employees must receive regular, ongoing education and 
training about how to make ethical business decisions and 
conduct business appropriately. At the center of most of the 
major corporate scandals of the past decade, he says, there 
has been a “culture of silence.” Employees must be con-
fident of a foolproof, no-exceptions system of checks and 
balances that protects whistleblowers and punishes offend-
ers. Further, ethics training must be far more detailed and 
rigorous than simply handing out a booklet of policies.

“People go to great companies to get tremendous training 
in engineering, marketing, sales, and finance, or whatever. We 
ought to have the same rigor in training people about integrity 
as we do about all these other elements of business,” he says.

Heineman notes that his 18 years at GE taught him more 
than pure research ever could. “I’m absolutely not argu-

ing we did everything right; we didn’t. We made mistakes. 
The point, instead, is that GE tried, and that its efforts in 
seeking to fuse performance with integrity should be the 
beginning of an important debate, not the end.”

As a former general counsel, what does Heineman’s 
book offer his corporate counterparts? He hopes the vol-
ume has great value for them as well: “They may be able 
to use the book as a strong but straightforward framework 
of core principles and key practices and as a means of 
communicating with their business leaders.” After all, 
their advice is commonly sought on matters of integrity. 
He returns to his fundamental point: that integrity, ulti-
mately, is the CEO’s job.

“I always felt that my job at GE was not just to answer 
questions about whether things were legal, but to counsel 
the CEO on whether our actions were right.” 

Heineman admits that high performance with high in-
tegrity means making difficult choices. And often, it means 
holding senior leaders accountable, even if they have no 
personal knowledge of or involvement in the wrongdoing. 
Multinational corporations, he emphasizes, face especially 
complex issues, particularly in emerging markets. In the 
following excerpt, he outlines his reasoning for consistent 
global ethics policies. “Localization,” he writes, is treacher-
ous (and wrong) when applying core values. In particular, 
he discusses the potential minefields of improper pay-
ments, remote sites, and sourcing in the global supply 
chain—all perplexing issues common to multinational 
corporations. Within each issue, he briefly cites examples 
of how GE addressed each during his tenure.

Heineman is now a senior fellow at the Belfer Center for 
Science and International Affairs at the Kennedy School 
of Government at Harvard University and distinguished 
senior fellow at Harvard Law School’s Program on the 
Legal Profession. In a November 2007 interview with ACC 
Docket, he described his mandate for change and called 
upon his fellow corporate counsel to play a role:

I’m trying in my own small way to shift this debate 
through writing and speaking, and I would hope 
the members of ACC would try to shift the debate 
too. Let’s worry less about what directors can do 
in their eight meetings a year, and more about get-
ting people to focus on internal best practices so 
companies can really achieve what I consider to 
be the twin goals of capitalism: high performance 
with high integrity.  

—Jennifer J. Salopek is a freelance writer in McLean, VA;  
and can be contacted at jjsalopek@cox.net.

Have a comment on this article? Email editorinchief@acc.com. 

“People go to great companies 
to get tremendous training in 
engineering, marketing, 
sales, and finance, or whatev-
er. We ought to have the same rigor 
in training people about integ-
rity as we do about all these other  
elements of business.” 
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2. Spotlight the Endemic Problems 
To achieve high performance with high integrity, the 

CEO and the business and functional leaders must spot-
light special endemic risks. These include, for example, 
acquisitions, improper payments, sourcing, export control 
regimes, conflicts of interest, environmental health and 
safety, competitor contact, and nepotism. To head off 
problems in these realms, GE developed explicit policies, 
guidelines, education and training, checklists, and checks 
and balances beyond the basic performance-with-integ-
rity systems and processes. Of course, each issue in each 
country presents its own complexities, but three brief 
examples—focusing on improper payments, remote sites, 
and sourcing in the global supply chain—can help illus-
trate the general approach. 

Improper Payments. These come in many guises: 
direct bribes, payments to unsavory agents for help with 
government contracts, unlawful political or charitable 
contributions, inappropriate gifts and entertainment, 
company-financed vacations masquerading as “business 
trips,” and many more. Most multinational corpora-
tions have paper policies—whether based on US or local 
law—prohibiting payments of this sort. But the challenge 
is to create a real program that reaches real employees 
and speaks to their real issues. 

For example, the use of consultants or agents in 
government procurements—often required by local 
governments—is a fertile ground for abuse. In such cases, 
genuine due diligence is vital. Is the agent in-country? 
Does he have industry expertise? Are there obvious 
conflicts of interest? What is his reputation? How does 
the embassy view him? Is the fee within reasonable 
commercial limits? Is payment directed to a “clean” or a 
suspicious account? Can the work be specified? Are the 
contracts written to require consultants to certify ethical 
conduct, creating the company’s right both to audit and 
to terminate, as necessary? 

GE employees are trained to “have their eyes open,” 
and are required to report requests for cash, inflated 
invoices, requests for customer-appointed partners or sup-
pliers, and payments to third parties. Obviously, this is a 
difficult area. Recognizing that, the company recently has 

held summits for top employees in sensitive regions like 
the Middle East and Asia on third-party agents and distri-
bution. The goal of these summits is to spread best prac-
tices, establish a consistent, cross-business approach on 
when to use third parties, implement automated monitor-
ing, improve agent and distributor training, and develop 
goals and techniques for reducing use of such third parties 
by as much as 30 percent in the near term.

Remote Sites. Remote sites, where controllership 
and supervision tend to be attenuated, are a recurrent 
source of performance-with-integrity issues. Problems 
include misappropriation of funds, lack of proper third-
party employment contracts, favoritism or retaliation in 
these small offices, and poor accounting systems. This 
emerged as a high-priority issue for GE as it expanded in 
emerging markets (and as problems mounted). Assess-
ment tools were developed to rank risk at sites. Special 
disciplines—from cash management to SWAT team 
controllership reviews to special emphasis on the compli-
ance infrastructure for new employees—were applied to 
the highest-risk locales. 

Sourcing in the Global Supply Chain. This issue has 
received close scrutiny at GE as it increased exponen-
tially over the past decade. As the company was first 
ramping up global sourcing in the mid-90s, clothing and 
toy manufacturers got into serious controversies over 
their sourcing practices. Observing this development, we 
concluded that before too long, the issue would affect 
all global businesses. We felt we had a basic responsibil-
ity not to support “outsourced” practices that GE itself 
would not engage in—to protect workers, to guard our 
reputation, and to sustain support for global economic 
integration. 

An extensive sourcing white paper and other mate-
rials provide guidance to those in the field on the key 
program elements and hard issues: the relevant standards 
(e.g., no workers below minimum age, compliance with 
EHS laws or standards); due diligence protocols both 
at qualification and requalification; clear assignment of 
responsibility to sourcing leaders to manage the process; 
proper responses when nonconformances occur; how to 
monitor during the contract; and standards for second- 
and third-tier suppliers. Supply-chain integrity failures 
(most recently in imported food, medicine, and toys from 
China) have serious brand, reputational, and financial 
consequences for many companies, indicating that integ-
rity concerns surrounding sourcing will be on the front 
burner for the foreseeable future.  .

To purchase this book, please visit http://www.amazon.com/
high-performance-integrity-memo-ceo/dp/1422122956/ref=pd_
bbs_sr_6?ie=utf8&s=books&qid=1207851424&sr=8-6. 

Most multinational corpora-
tions have paper policies—whether 
based on US or local law— 
prohibiting payments of this sort. 
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This is the first of a two part interview;  
the second will appear in the November  
ACC Docket.

ACC: One difficult question that plagues in-house counsel 
is “How do you say ‘No’ to the CEO?” Investigations into 
many of the recent scandals at major companies reflect that 
the general counsel or the legal department were either 
purposefully excluded from the table, or more subtly, not in-
cluded at the table. This is a complaint we often hear from 
our members. How do you get to the table as a meaningful 
partner who always receives an invitation, even in areas 
that clients may traditionally consider non-legal or in areas 
where clients may not wish you to venture?

Heineman: If you’re starting the job, you should define 
the scope of your role first, both with the CEO and with 
the board of directors. In this day and age it is appropriate 
that the board of directors or members of the executive 

committee interview the final candidate for the general 
counsel’s position. The general counsel’s role is as a key 
player in the corporation’s quest for performance with 
integrity. The general counsel must have a job that is 
broad enough in scope to address the myriad business and 
society issues facing modern corporations. The GC, either 
as a lead or as a supporting actor, should be involved in 
complying with laws and regulations across the world, 
establishing global values and standards beyond what fi-
nancial and legal rules require, and shaping the company’s 
governance, public communications, reputation, and role 
as a corporate citizen. It also includes ultimately being 
involved in addressing the question of how to balance the 
company’s private interests with the public interests af-
fected by the corporation’s actions.

An Interview with 

How to Say NO to Your CEO

Ben W. Heineman, Jr., the ACC’S 2007 Annual Meeting’s keynote speaker, recently sat down with 
ACC President Fred Krebs and Vice President and Deputy General Counsel Deborah House to discuss 
challenges facing corporate general counsel when delivering difficult advice.

Ben W. Heineman, Jr.

Ben W. Heineman, Jr., served as General Electric’s 
senior vice president-general counsel from 1987-2003, 
where he was responsible for managing over 1,000 
in-house counsel in over 100 countries. He retired from 
GE in 2005 as senior vice president for law and public 
affairs. He is a senior fellow at the Belfer Center for Sci-
ence and International Affairs at the Kennedy School 
of Government at Harvard University. Heineman is also 
the first distinguished senior fellow at Harvard Law 
School’s Program on the Legal Profession and a senior 
advisor to the Center for Strategic and International 
Studies. He also is senior counsel at WilmerHale.

Heineman holds degrees from Harvard College, Oxford 
University, and Yale Law School. A former Rhodes 
Scholar, he served as editor in chief of the Yale Law 
Journal and as law clerk to Supreme Court Justice 
Potter Stewart. He is the author of books on British race 
relations and the American presidency.

A different way of saying this is that the 
general counsel, as a member of senior manage-
ment, should on most matters facing the com-
pany, assess them for legal, ethical, reputational, 
and, when knowledgeable, commercial risk. And 
then to take it to another level, this then involves 
being both a business partner to the business 
leadership, but most importantly being a guard-
ian of the company. And as readers of the ACC 
Docket know, the general counsel’s duty is to the 
company and not to the CEO. But clearly, to be 
effective, you have to be a partner to the CEO as 
well as a guardian of the corporation. Simulta-
neously resolving that tension is what the job, in 
essence, is all about. 

I think the way you ensure this is that you 
establish this understanding when you are 
interviewing with the CEO and with the board, 
if you have the courage to raise these issues and 
you should. You should define and describe the 
scope and the kinds of risks you expect to evalu-
ate. You describe the partner-guardian tension, 
and that you expect to be involved in virtually 
all fundamental decisions of the company. Now, 
in a large company you can’t be everywhere. But 
you certainly should say that you ought to be 
involved in first order matters, even when they 
have legal dimensions but are not primarily legal—or have 
reputational, or ethical dimensions. And that is virtually 
everything from new products to new geographies to the 
business strategy. 

And I think that if you clarify that going in with both 
the CEO and the board, you have a chance of being 
included in business matters, to be consulted as a busi-
ness partner to get things done. But also you have the 
opportunity to speak as a guardian of the corporation 
with respect to, at a minimum, legal, ethical, and reputa-
tional risk, and conceivably commercial risk as well. But 
opportunity at the outset must, of course, be matched by 
subsequent performance.

ACC: In a recent article, you commented that the GC for 
Hewlett-Packard Corporation was “incurious” and that 
she failed to probe the legality and propriety of pretex-
ting to secure confidential information. Ultimately that 
failure caused her to lose her job and another law depart-
ment colleague to be indicted. Implicitly then, before a 
GC can come to the determination that they ought to be 
saying “Yes” or “No” to the CEO, he or she should have 
exercised appropriate curiosity in identifying and draw-
ing conclusions about the relevant issues. How would 

you describe or define the appropriate level or 
scope of that curiosity?

Heineman: Let me talk about Hewlett-Pack-
ard. First, my comments on the general counsel 
were based on news reports; I have no personal 
knowledge about that situation. 

What I think is instructive is that this was 
a case where the board of directors and senior 
management wanted something done. I don’t 
think there’s any question that this was a 
matter of the first order for the corporation. 
And, on those matters where the board asks 
the company to do something, or it’s a prior-
ity of the CEO, those are quintessentially the 
kind of matters when the general counsel—as 
opposed to any of the general counsel’s subor-
dinates—should understand the legal, ethical, 
and reputational dimensions in some detail and 
with some care.

The second way to think about the question 
is: how big is the company? In a large com-
pany, there obviously will be division general 
counsel and corporate experts in tax, envi-
ronment, employment transactions, IT, and 
other specialty areas. But even then, everyone 
should have the same orientation in terms of 

the scope of the job and the partner guardian role—the 
job of assessing legal, reputational, and ethical risk, as 
well as commercial risk. Then this flows down, again 
depending on how big the legal staff is, and how you’re 
organized, to even the more junior lawyers. They all have 
basically the same role and responsibility and, if there 
are issues with respect to any of these dimensions, there 
needs to be a reporting relationship back up to the top 
legal officers, including the general counsel, depending on 
the magnitude of the issue.

A third dimension of this is problematic—and it cer-
tainly caused us problems at GE—accounting. One of the 
salient phenomena of the past five years, certainly since 
Enron, has been what I call the “legalization” of account-
ing. Obviously, lawyers are involved in what a company dis-
closes in its 10Qs, 8Ks, public relations statements, etc., in 
terms of vetting it with disclosure committees for accuracy. 
But there are many complex accounting decisions that may 
be made at the end of the quarter or the end of the year, 
in terms of exercising judgments about how to treat things 
like revenue recognition.

I wouldn’t want the chief financial officer telling me 
how to handle a merger clearance in Washington. So, 
what’s the role of the legal function now that the SEC 
has made so many accounting issues fraught with le-
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gal implications? This is an area where there is special 
expertise elsewhere in the company—in finance—and yet 
the implications are far different than they were 10 years 
ago. Ten years ago, if there were an accounting issue, 
most of the time the chief accountant of the SEC would 
talk to the comptroller of the 
company. They’d discuss it, 
and if the company agreed, 
they would change the matter 
prospectively on many ques-
tions. It would be a question of 
accounting judgment. Today, 
you’re much more likely to 
have an investigation and the 
SEC enforcement division is 
going to be involved. 

Take Fannie Mae. I’m not trying to judge that case, but 
Fannie Mae did have two accounting firms and a former 
head of the SEC enforcement division saying that their 
way of dealing with FAS 133—which is an accounting for 
derivatives rule that is hundreds of pages long and quite 
complex—was correct. But both OFHEO [the Office 
of Federal Housing Enterprise Oversight, Fannie Mae’s 
regulator] and the SEC viewed it differently. It had enor-
mous consequences.

That’s a long way of saying that this is a particularly 
problematic area where 10 years ago there was church 
and state. Legal did the law; finance did the accounting. 
But now this particular area, because it has caused so 
much legal activity in companies, raises hard issues. I 
think one solution is to build stronger forensic account-
ing capacity into the finance function so it can deal with 
emerging legal trends relating to accounting, and not 
have the legal function involved in every controversial 
accounting decision.

I cite that as a special problem. But, as a general matter, 
I go back to what I said a moment ago: the legal function, 
from the general counsel down, should have a very broad 
scope of activity. It should be involved in discussing various 
kinds of risk, not just legal risk, and it should be involved 
in most of the major decisions as a member of the senior 
management team. 

ACC: Legal advice is usually provided in gray situations, 
not black and white ones. For example, it is generally easy 
to tell a CEO that he or she cannot fix prices. It is a little 
more difficult if the proposed action is not per se illegal 
under the antitrust laws, but where a rule of reason comes 
into play. Perhaps then your advice is “maybe.” In the 
latter scenario, how does your advice differ and how do 
you present that advice?

Heineman: When it’s grey, it’s not that the answer is 
“maybe.” It is a question of time. CEOs are always in a 
hurry. They always want the answer tomorrow. In a fast-
moving corporation, the first tension you’ve got to deal 
with is how much time do we really have to look at this 

problem? Let’s assume that you 
can get a reasonable amount of 
time, even though a reasonable 
amount of time in a company is 
not necessarily what a law firm 
would consider a reasonable 
amount of time. Then your job is 
not to give the “maybe” answer. 
Your job is to say, look, here are 
the assumed facts, the essential 

facts as we know them today. This requires really being 
concise, precise, and knowing how to speak to business 
people, not an hour and a half later when they’ve fallen off 
their chairs and are asleep. Very concisely, but fairly, state 
what are the key facts and the key legal considerations. 
What are the legal risks that we have under options A, B 
and C. This may involve some discussion with business 
people to generate those options. 

So basically what you’re saying to the CEO is not “yes” 
or “no,” you’re saying “look, here’s the line.” We’re in a 
gray area. How close to the line, how much legal risk do 
we want to take in a world where the law’s unsettled and 
the regulators are uncertain? I’m going to give you, let’s 
say, three options. One is risky because the law’s uncertain 
here and we’re going to be in this or that regional office 
of this or that regulatory agency and the person there has 
this reputation.  I’m going to give you another one that’s 
a little further away from the line. I’m going to give you 
still another one that’s quite a bit away from the line. How 
much risk do we want to take? And that analysis of differ-
ent levels of risk, all of them being legal but each one with 
lesser or greater risk, is really the first job on these gray 
area issues. 

Then, the second job is to give your recommendation. 
In fairness to the CEO, unless it’s illegal in which case the 
GC has a different obligation, the GC should give his or her 
advice as to which of the options described is, in the GC’s 
judgment, the right one to follow. That doesn’t necessarily 
mean the most conservative option because this might be 
extremely expensive; it might be quite onerous. You’ll have 
to use judgment and explain why and you have to lay out 
the considerations. 

Now, that’s the ideal. And if you’ve got 24 hours to do 
it, you may not be able to do that much. There are very few 
things in companies though, that have to be decided with 
that rate of speed, even though a CEO likes to say that they 
have to be decided that quickly. They will press hard for 

So basically what you’re 
saying to the CEO is not 

“yes” or “no,” you’re saying 
“look, here’s the line.”

your decision that quickly. So, to some extent, without being 
obstructionist, without losing the deal, or without having 
the newspaper write the story that demolishes you before 
you can respond, you have to be timely. All deliberate speed 
is a pretty good watchword. 

I want to emphasize that good lawyers are good ana-
lysts. A wise businessman once said to me: “If I know the 
facts, every decision is pretty easy.” It is getting the facts 
and asking the right questions. And that’s the problem 
whether you’re in finance, or law, or tech, or engineering, 
or whatever. There’s always this time pressure in compa-
nies. That’s what makes them fun. You’re in a real world 
with real competitors with all sorts of things happening, 
with a real organization, people waiting to hear. Time is a 
really vital dimension in thinking about how to answer the 
question that you’ve posed.

ACC: There’s the time issue and there’s also just the 
sheer volume of information and detail that’s available. 
So, to get to those facts you have to have an ability to sift 
through them. 

Heineman: That’s good lawyering. If you’re going to trial 
and you’ve got three years of interrogatories and depositions 
and documents, what’s the story that you’re telling to the 
jury? You’re certainly not going to tell three years worth. One 
of the things everybody learns, as they get older, is to make it 
simpler in the mathematical sense of “powerful and elegant.” 
When you come out of law school you’ve been trained to see 
every issue and run every rabbit down its hole. That’s how 
you get good grades on exams. When you’re practicing, it is 
different. The difference between academics and practitio-
ners is practitioners have to make complex things simple and 
sometimes academics make simple things complex.

ACC: On a practical basis, lawyer and statesman Elihu 
Root advised that sometimes you just need to tell clients 
that they are “damn fools and should stop.” Can you com-
ment on the advisability of that approach, particularly if it 
is outside the legal arena, and how you give such advice? 

Heineman: There are three dimensions of this that we 
should discuss. The first dimension is the place that you 
give this advice, the second is the form, and the third is the 
style. Let’s just take them in order. 

The place. If you’re in a group, most CEOs are testing 
ideas. There is a kind of debate. But if you’re there with 
your peers in a group of seven or eight senior leaders, it is 
very hard to basically contradict the CEO if that’s what say-
ing “no” is. If there’s an open debate and the CEO is taking 
his or her counsel and hasn’t yet taken a position, then you 
can state the position quite clearly. If you’re in a group, at 
least in my experience and certainly with [former GE CEO] 
Jack Welch, it was very hard to beard the lion in his den 
when the other lions and tigers were around the room and 
he was pretty dug-in on something. For obvious reasons, 
CEOs view their authority as being very important. They 
don’t want it directly challenged. So, saying “no” in a big 
group can be done and sometimes needs to be done, but it’s 
sometimes better if you can go in afterwards or find a place 
where you can be one-on-one to express the concern. 

On the other hand, there was a danger, at least with 
Welch: he would say, “We’re going to decide this by 4:00.” 
He was a very shrewd person and had been around the 
bureaucracy a million times. He would say, “I don’t want to 
have any end runs. I don’t want to have you come in later. I 
don’t want any sort of letters for the record. Say it all now 
or shut up.” And that was fine, but when he was under full 
sail it was hard to get him to turn around sometimes at a 
meeting. So, one question is the place—group or alone.

The second dimension is the form. This goes back 
to the question of options. If you have the time and you 
can lay out different options with different kinds of risk, 
sometimes it will be pretty obvious, without saying “no,” 
which is the right option. In other words, without saying 
“Mr. CEO, you jerk, you suggested an option X which is 
flat unlawful.  We can’t do that. And even option A which 
is close to the line has got way too much risk because of 
where the law’s going or where we’re going to be having 
this fight.” And then you lay out B and C. Sometimes the 
option exercise can be a useful form, especially since you 
can engage without lobbying your colleagues.

The last dimension of your delivery is the style. Sorry 
for the cliché—but they are true sometimes. You have to 
disagree without being disagreeable. CEOs can be very 
confrontational. Their strongest weapon, given that they 
have to be generalists, is hard questioning. They’re used 
to playacting, including pushing the person to the wall 
in an aggressive way. People just have to understand and 
keep their eye above the mouth that is speaking across the 

I want to emphasize 
that good lawyers are 

good analysts.

You have to disagree with-
out being disagreeable.
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table at them somewhat aggressively. Just count to 10 and 
speak in a way you know may be disagreeing, but not in a 
disagreeable or angry way. It is hard to do under a lot of 
pressure and in tight situations, especially if the person is 
being close to abusive. But you normally don’t win those 
kinds of fights with the CEO if you lose your cool. 

Welch was the kind of person who heard everything. 
He was a brilliant man. So, after a while I learned 
that you could take him on and contest with him even 
though he had taken a different 
position and even though he had 
said the decision had to be made 
at 4:00. He would hear what you 
were saying. You didn’t have to 
say it seven times. You could say 
it once or twice and he got it. And 
he would think about it and three days later he might 
end up where you or someone else was without ever say-
ing “Oh thank you Mr. CFO for that great insight. You 
changed my mind.” That wouldn’t happen, but it didn’t 
matter. Not all CEOs are able to hear that well. Some 
CEOs, obviously, when they have a position, they’re just 
going to repeat it over and over again and not hear. That 
wasn’t the case with him.

So much of this is really the delicate relationship that 
exists between the CEO and the top people. How much 
tension can there be without you being banished beyond 
the pale?  And part of that is the judgment—if you’re 
lucky enough to make a judgment going in and doing 
diligence going in—about what kind of person the CEO 
is. Many of them, even though they’re going to be brusque 
and tough cross-examiners and push you, absolutely want 
you to push back. Some may not. 

ACC: We discussed how you go about doing the best to 
establish your position, your responsibilities, and your role 
as an incoming general counsel. But how about the general 
counsel who are already in place, and who may be strug-
gling to change a culture, struggling to make certain that 
their advice is heeded, or that it’s safe to deliver unpopular 
advice. Do you have any advice for these GC? Or sugges-
tions about how to bring about a culture change in the 
organization or to stop a bad culture change so they can do 
the right thing?

Heineman: I’m not big on advice because everyone faces 
their own circumstances and has to make their own judg-
ments. I would just make the observation that there are 
two obvious places to go if the world’s changing. The first 
is to your senior colleagues: the head of HR, the head of 
finance, or whatever the case may be. Talk privately about 

what’s happening and what, if anything, you can do to help 
shape the CEO’s thinking to change direction and go in a 
better way, a higher integrity way. If they are creatures of 
the CEO and part of the palace guard, you’re sunk. But 
they may not be.

The second obvious place to go is to the board, if that 
is possible. One of the important changes because of 
Enron, and I think most of the changes after Enron have 
been good, is that the boards are, in reality, more indepen-

dent. They are concerned 
about their reputations. 
Having independent direc-
tors is a good thing. The 
general counsel can always 
go talk to friends who are 
directors if they’ve been 

there awhile. Because I was secretary, I was at every board 
meeting. I was part of the board culture. Over time, I 
became extremely good friends with virtually all the direc-
tors. I never had to go see them, but I could have if I had a 
problem that I couldn’t solve inside myself. I could go talk 
to them.

But you do face the question of when do you have to 
resign and when do you have to give up your non-vested 
financial interests that are significant. That is the conflict 
and that is the hardest question, maybe one of the hardest 
questions for general counsel. You have to look in the mir-
ror and not be corrupted by the money.

ACC: That’s a perfect segue. Where should a general 
counsel draw the line or how should a general counsel 
draw a line in the professional sand at which time they 
depart from the company that fails to heed their advice? 
And what should they do before they finally go?

Heineman: One way to think about this is three simple 
scenarios. 

First scenario, is good board, good CEO. Normally you 
can work it out. You may have had honest differences of 
agreement, but assuming that the company hasn’t crossed 
over into the clear area of wrongdoing, to some extent it’s 
a command structure. As long as you think you’ve had due 
process and issues have been presented fairly, it shouldn’t 
be a problem staying even if you disagree with the decision 
as long as it is not illegal or grossly unethical. But there 
can be a lot of tension even in the good board, good CEO 
situation, just because of the speed, size, and complexity of 
these gray area decisions which come up all the time.

Second scenario is bad CEO, good board. The CEO 
has just gone over the deep end. The CEO wants to do 
things that are clearly improper, either in a legal, ethical, 

You have to look in the 
mirror and not be corrupted 

by the money.

or reputational sense. At that point, let’s say it has crossed 
the threshold for a U.S. general counsel. You can go talk 
to the board, but normally you won’t win an argument 
with the CEO because killing the king is pretty tough. But 
you may be able to work out a deal of leaving with some 
honor. Just say, look we’ve come to differences. Here’s the 
issue; I personally feel it’s wrong. It is time for me to go 
home. And, depending, you may have a chance to work 
out an arrangement where you get a package and you 
go away quietly, assuming you don’t have a obligation to 
report an illegality. Normally, just talking to the board is 
enough even though it is far more likely you leave because 
trust with the CEO has been shattered, even if the board 
tries to address the underlying issue with outside counsel.  
I should hasten to add for your readers, that anyone who 
is a general counsel and gets in these situations needs 
a lawyer. The rules in this area about when lawyers are 
obligated to overcome the privilege and report to outside 
authorities are about as complicated as any I’ve ever seen: 
when you have to report and to whom you report. There 
are local bar rules and special SEC rules if you’re an SEC 
practitioner. It is an area fraught with ambiguity requiring 
counsel to get counseling.

Then the third scenario is bad board and bad CEO. 

You may have to report to the authorities under these 
different rules. But I wouldn’t want to live my life in this 
compromised situation because what’s happening is just 
wrong. Sadly, I’m afraid I don’t have any good answer 
other than the resignation. I think people who go into 
the general counsel position, if they take a chance on a 
company that’s on the edge, they need to have thought 
through what they’re going to do if the situation arises. 
They could go and say hopefully it’s a turnaround situa-
tion. New CEO. Bad culture. But if the new CEO doesn’t 
change the culture, indeed is captured by it, they’ve got to 
be prepared. They’re naïve if they haven’t thought about 
the doomsday scenario of the flat resignation without the 
financial benefits.

ACC: Thank you so much. This has been very helpful and 
I am sure will be helpful not only to our general counsel 
who advise the CEO, but for all ACC members who some-
times have to deliver difficult advice to their client.

Part two of this interview will run in the November issue. 
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