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The Most Important Business Cases of the 2006-07 Supreme Court Term: Various 
Perspectives

I. The Incredibly Shrinking Supreme Court Docket: 75 Cases

II. What is Taken, Matters More So . . . What Were the Leading Business Cases 
of the 2006-07 Term ( Use and Not Abuse of A Moderator’s Prerogatives ) 

A. Phillip Morris v. Williams (included) 

B. Massachusetts v. EPA (included) 

C. Watters v. Wachovia (included) 

D. Bell Atlantic v. Twombly (included) 

E. Ledbetter v. Goodyear Tire 

F. Safeco Insurance v. Burr (included) 

G. Long Island Care at Home v. Coke (included) 

H. Tellabs, Inc. v. Makor Issues 

I. Leggin Creative Leather Products v. PSKS, Inc. 

J. Microsoft v.  ATT Corp. 

K. NAHB v. Defenders of Wildlife 

L. Credit Suisse Securities v. Billing 

M. KSR International v. Teleflex

N. Global Crossing v. Metrophones
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Outline:  Major Substantive Trends and Themes in Constitutional and 
Administrative Law Affecting Business, The 2006-07 Supreme Court Term
and Developments in the Courts of Appeals

1. Limitations on Broad Class Action Liability 

2. Limits on Costly and Burdensome Discovery as a Settlement Tool: 
Limits and Possibilities of the Judiciary 

3. “Raising the Bar” for Plaintiffs at the Pleadings and Dispositive Motion 
Stage

1. 4. The Allocation and Separation of Powers in the Administrative State: 
Chevron and Skidmore and the Evolving Scope of   Judicial Deference 
to Government Regulatory Action: Waxing and Waning 

4. Expanding  Scope of Federal Preemption of State and Local Business 
Regulation  

5. Punitive Damages: Steadily (?) Evolving Qualitative and Quantitative 
Limits or Judicial Waivering  

6. Clarifying Standards of Care for Civil Liability under Federal 
Regulatory Statutes 

7. Antitrust Liability: Completing the Revolution (?)  

8. Equality for Competitors Facing Government Regulation 

Outline – Questions and Themes of the Panel’s Discussion

1. The “Most Successful Supreme Court Term” for Business? 

2. A “Bitterly Divided” Court, or a Court Broadly Unified on “Taking 
Care of Business”? 

3. Federalism or Centralization in Economic Regulation?  

4. “Litigation and Social Reform”: What Does the Future Hold? 

5. Separation and Balance of Powers in the Regulatory State 

6. The End or the Rationalization of Antitrust Law? Sic Semper Chicago? 
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NCLC in the Supreme Court  

The National Chamber Litigation Center (NCLC), the public policy law firm of the U.S. Chamber of 
Commerce, has represented the broad business perspective in the courts since 1977.  NCLC's 
effective four-part litigation program consists of:  

• Initiating litigation as a party plaintiff 
• Filing amicus curiae briefs in important business cases 
• Conducting moot courts to help counsel prepare for argument  
• Working with the media to present the business point of view on cases of national concern 

to the business community. 

NCLC files briefs at every level of the judicial system.  NCLC entered a record number of fifteen 
cases as an amicus curiae in the October 2006 Supreme Court Term. Outlined below are the highlights 
and significance of NCLC’s thirteen Supreme Court victories, ranked by importance to the business 
community.  

1. POLITICAL SPEECH 
Federal Election Commission v. Wisconsin Right to Life, Inc., 5-4 
Noting that when it comes to the First Amendment the tie goes to the speaker and not the censor, 
the Court limited the Bipartisan Campaign Reform Act’s restrictions to issue ads which are the 
“functional equivalent” of express advocacy.  The Court clarified that true grassroots lobbying is not 
equivalent to express campaign advocacy, and explicitly left open the question of whether McConnell 
v. FEC was wrongly decided. 

2. PUNITIVE DAMAGES 
Philip Morris USA v. Williams, 5-4 
Confirmed the commonsense notion that plaintiffs may not obtain punitive damages for harm done 
to parties not before the Court.  This decision should prevent juries from arbitrarily jacking-up 
punitive damages awards by taking into account conduct that may have injured strangers to the 
litigation.  

3. ANTITRUST 
Bell Atlantic v. Twombly, 7-2 
Prevents the plaintiffs’ bar from filing treble damages antitrust complaints based on mere assertions 
of “conspiracy,” without any supporting factual allegations against the defendants.  This decision 
should allow for dismissal of more cases at the pleadings stage, prior to costly and onerous 
discovery.    

4. EMPLOYMENT LAW 
Ledbetter v. Goodyear Tire, 5-4 
Employees alleging pay discrimination must file their claims with the EEOC within 180 days. The 
purpose of Title VII’s timely filing clause is to encourage prompt resolution of employment 
disputes.   

5. ANTITRUST 

Credit Suisse Securities L.L.C. v. Billing, 7-1 
Regulation of initial public offerings belongs with the SEC and not antitrust class action lawyers 
suing for treble damages.  This decision should prevent trial lawyers from masquerading shareholder 
strike suits as antitrust class actions.  

6. SECURITIES 
Tellabs v. Makor Issues & Rights, 8-1 
Plaintiffs’ inferences about a defendant’s knowledge of wrongdoing must be “cogent and 
compelling” in order to survive a motion to dismiss and proceed to discovery in cases brought 
under the Private Securities Litigation Reform Act.  This standard should weed out baseless 
securities class actions. 

7. FAIR CREDIT REPORTING ACT 
SafeCo v. Burr; GEICO General Insurance v. Edo., 9-0 
Insurance companies did not act recklessly by failing to notify customers that their quoted insurance 
rates were based on their credit scores.  This case is important to any company that relies on credit 
reports to make financial decisions.   

8. FALSE CLAIMS ACT 
Rockwell Int’l Corp. v. United States, 6-2 
Limited availability of whistleblower damages to persons who have “direct and independent 
knowledge” of the fraud proved at trial.  This decision should prevent bounty-hunters who base 
their claims on publicly disclosed information from profiteering under the False Claims Act.    

9. NATIONAL BANK PREEMPTION 
Watters v. Wachovia Bank, N.A., 5-3 
States are preempted from regulating subsidiaries of national banks.  This decision reaffirms the 
importance of national uniformity in banking and other industries. 

10. ANTITRUST 
Weyerhaeuser Co. v. Ross-Simmons Hardware Lumber Co., 9-0 
Predatory purchasers are subject to the same competition standards as predatory sellers.  This 
decision rejected a Ninth Circuit ruling which would have limited legitimate competition for 
securing key materials by applying an amorphous standard.  

11. CERCLA 
United States v. Atlantic Research Corp., 9-0 
Required the federal government—the nation’s worst polluter—to pay its fair share of Superfund 
clean-up costs. Companies that engage in voluntary clean up operations may now seek to recover 
costs from the government. 

12. ERISA 
Beck v. PACE Int’l Union, 9-0 
Rejected union’s demand that employer merge its over-funded pension plan into the union’s 
multiemployer plan. This decision reaffirms that business decisions regarding the creation, 
modification or termination of employee benefit plans are not regulated under ERISA.  

13. PUNITIVE DAMAGES 
Ford Motor Co. v. Buell-Wilson  
Remanded this excessive punitive damages case back to California Supreme Court for proper jury 
instructions in light of Philip Morris v. Williams.
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SUPREME COURT OCTOBER 2007 TERM:
CASES GRANTED INVOLVING BUSINESS INTERESTS

(AS OF AUGUST 20, 2007) 

Stoneridge Investment Partners, L.L. C. v. Scientific-Atlanta, Inc. [Primary Liability of  
Secondary Actors for Securities Fraud]

Riegel v. Medtronic, Inc. [Preemption of State Law Claims by Medical Device 
Amendments to Food, Drug and Cosmetic Act]

Rowe v. New Hampshire Motor TransportAss’n [Federal Preemption of State Regulation of 
Interstate Distribution of Tobacco]

Kentucky Department of Revenue v. Davis [Dormant Commerce Clause and Tax 
Exemptions for Interest Earned on State and Municipal Bonds]

LaRue v. DeWolff, Boberg & Associates, Inc. [Availability of Monetary Relief for Breach of 
Fiduciary Duty under ERISA]

Hall Street Associates, L.L. C. v. Mattel, Inc. [Scope of Judicial Review under Federal Arbitration 
Act]

John R. Sand & Gravel Co. v. United States [Statute of Limitations under the Tucker Act]

Sprint/United Management Co. v. Mendelsohn [Admission of Evidence of Discrimination under Title 
VII against Nonparties by Individuals Uninvolved in Adverse Action]

Klein & Co. Futures, Inc. v. Board of Trade of the City ofNew York [Private Right of Action under the 
Commodity Exchange Act]

CSX Transportation, Inc. v. Georgia Board ofEqualization [State Tax Valuation of Railroad Property 
under Railroad Revitalization and Regulatory Reform Act]

Federal Express Corp. v. Holowecki [Filing of Intake Questionnaire with EEOC as Initiation of 
Charge under Age Discrimination in Employment Act]

Knight v. Commissioner of Internal Revenue [Availability of Tax Deduction for Investment 
Management Services]

Through the National Chamber Litigation Center, the United States Chamber of Commerce filed 
and/or will likely participate as amicus curiae in each case marked with an asterisk.

Stoneridge Investment Partners, L.L.C. v. Scientific-Atlanta, Inc. Whether this
Court’s decision in Central Bank, N.A. v. First Interstate Bank, N.A., 511 U.S. 164 (1994), 

forecloses claims for deceptive conduct under § 10(b) of the Securities Exchange Act of 1934,
15 U.S.C. § 78j(b), and Rule 10b-5(a) and (c), 17 C.F.R. 240.l0b-5(a) and (c), where Respondents 
engaged in transactions with a public corporation with no legitimate business or economic purpose 
except to inflate artificially the public corporation’s financial statements, but where Respondents
themselves made no public statements concerning those transactions.

Riegel v. Medtronic, Inc. Does express preemption provision of Medical Device Amendments to Food, 
Drug and Cosmetic Act, 21 U.S.C. § 360k(a), preempt state law claims seeking damages for
injuries caused by medical devices that received premarket approval from FDA?

Rowe v. New Hampshire Motor Transport Ass’n. (1) Does 1994 Federal
Aviation Administration Authorization Act, 49 U.S.C. §§ 14501 (c) (1) and 41713(b)(4)(A), 
preempt states from exercising their historic public health police powers to regulate carriers that 
deliver contraband such as tobacco and other dangerous substances to children? (2) Does 
FAAAA preempt states from exercising their historic public health police powers to require shippers 
of contraband such as tobacco and other dangerous substances to use carrier that provides age 
verification and signature service to ensure that such substances are not delivered to children.

Kentucky Department of Revenue v. Davis. Whether a state violates the dormant Commerce Clause by 
providing an exemption from its income tax for interest income derived from bonds issued by the state
and its political subdivisions, while treating interest income realized from bonds issued by other 
states and their political subdivisions as taxable to the same extent, and in the same manner, as 
interest earned on bonds issued by commercial entities, whether domestic or foreign.

LaRue v. DeWolff, Boberg & Associates, Inc. (1) Does Section 502(a)(2) of
ERISA permit participant to bring action to recover losses attributable to his account in “defined 
contribution plan” that were caused by fiduciary breach? (2) Does Section 502(a)(3) permit participant to 
bring action for monetary “make-whole” relief to compensate for losses directly caused by 
fiduciary breach (known in pre-merger courts of equity as “surcharge”)?

Hall Street Associates, L.L.C. v. Mattel, Inc. Did the Ninth Circuit Court of
Appeals err when it held, in conflict with several other federal Courts of Appeals, that the Federal 
Arbitration Act (“FAA”) precludes a federal court from enforcing the parties’ clearly expressed 
agreement providing for more expansive judicial review of

an arbitration award than the narrow standard of review otherwise provided for in the FAA?

John R. Sand & Gravel Co. v. United States. The statute of limitations in the Tucker Act, 28 U.S.C.
§2501, provides: “Every claim of which the United States Court of Federal Claims has jurisdiction 
shall be barred unless the petition thereon is filed within six years after such claim first accrues.” 
The questions presented are: (1) Whether the statute of limitations in the Tucker Act limits the 
subject matter jurisdiction of the Court of Federal Claims. (2) Whether a claim for a permanent 
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physical taking of a portion of real property first accrues upon the government’s temporary exclusion 
of the property holder from another portion of the property.

Sprint/United Management Co. v. Mendelsohn. Must district court admit “me,
too” evidence--testimony, by nonparties, alleging discrimination at hands of persons who played 
no role in adverse employment decision challenged by plaintiff?

Klein & Co. Futures, Inc. v. Board of Trade of the City of New York. The
Commodity Exchange Act provides an express private right of action for actual losses to a person 
who “engaged in any transaction on” or “subject to the rules of” a commodity board of trade 
against that board of trade if the board, in bad faith, engaged in illegal conduct that caused the 
person to suffer the actual losses, 7 U.S.C. § 25(b)(1). The question presented is: Whether the 
court of appeals erred in concluding that futures commission merchants lack statutory standing to 
invoke that right of action because, in the court’s view, they do not engage in such transactions, 
despite the statutory requirement that the merchants enter into and execute their transactions on, and 
subject to the rules of, a board of trade and the fact of the merchants’ financial liability for the 
transactions.

CSX Transportation, Inc. v. Georgia Board of Equalization. Whether, under the
federal statute prohibiting state tax discrimination against railroads, 49 U.S.C. § 11501 (b)(1), 
a federal district court determining the “true market value” of railroad property must accept the 
valuation method chosen by the State.

Federal Express Corp. v. Holowecki. Whether the Second Circuit erred in concluding, contrary to the law 
of several other circuits and implicating an issue this Court has examined but not yet decided, that 
an “intake questionnaire” submitted to the Equal Employment Opportunity Commission 
(“EEOC”) may suffice for the charge of discrimination that must be submitted pursuant to the 
Age Discrimination in Employment Act, 29 U.S.C. § 621 et seq. (“ADEA”), even in the absence 
of evidence that the EEOC treated the form as a charge or the employee submitting the questionnaire
reasonably believed it constituted a charge.

Knight v. Commissioner of Internal Revenue. Does 26 U.S.C. § 67(e) permit full deduction for 
costs and fees for investment management and advisory services provided to trusts and estates?
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