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Faculty Biographies

Mark Chudzinski

Mark A. Chudzinski serves as special counsel to WVT Communications, a public
independent telephone company which provides voice, video and data communication
services in New York and New Jersey; he also advises other service providers in the
telecommunications industry. He previously served as the general counsel of Ameritech
International, the international division of the Midwest “Baby Bell”, prior to its acquisition
by SBC Communications (now AT&T), where he participated in the formation of several
joint ventures which acquired $10 billion of equity in four foreign state-owned national
telecom companies, as well as joint ventures which established three new wireless telecom
operators in Europe and Asia. He participated in governance (as a board member, deputy
member or officer) of several non-U.S. affiliates, and facilitated relations with joint venture
partners.

Prior to becoming an in-house legal advisor, Mr. Chudzinski was a partner in the corporate
law department of Chicago-based Winston & Strawn, where he specialized in international
corporate and commercial business transactions. He was previously associated with Coudert
Brothers in its New York, London and Sydney offices.

Mr. Chudzinski serves on the boards of the Chicago Legal Clinic and National-Louis
University.

Mr. Chudzinski received his B.A. from Northwestern University, his ].D. from Northwestern
University School of Law, and his M.B.A. from Northwestern University’s Kellogg Graduate
School of Management. He also holds a post-graduate law degree in comparative business
law from the University of Paris I — Pantheon Sorbonne.

Paul Liebenson

Paul Liebenson is assistant general counsel, transactions, international, and compliance at
Tellabs, Inc., a global telecommunications network equipment provider headquartered in
Naperville, Illinois.

Before joining Tellabs, Mr. Liebenson was a vice president in the law department at
Motorola, and vice president, general counsel, and secretary for Motorola Nortel
Communications. He was a partner of Winston & Strawn, where he practiced corporate law
and executive director of the Inter-American Legal Services Association in Washington, DC,
a nonprofit corporation that promoted legal services for low-income groups in Latin America
and the Caribbean.

Mr. Liebenson received a B.A. from Tufts University, an M.A. from The Johns Hopkins
School of Advanced International Studies, and a J.D. from Georgetown University Law
Center.

Enjoying the Ride on the Track to Success

Craig McCrohon

Craig McCrohon is a partner at Burke Warren in Chicago, and advises companies and
boards of directors regarding acquisitions, director and officer liability, corporate finance,
intellectual property, and financial institution regulatory matters. His work has also included
negotiating and documenting bank holding company formations, venture capital
investments, and joint ventures in Europe and Asia.

Prior to entering private practice in Chicago Mr. McCrohon worked with the legal staff of
the United States Senate Committee on Banking, Housing and Urban Affairs. He is listed in
Who's Who in American Law, served as president of the technology executives roundtable
of the Evanston Northwestern University Research Park, and was named by the Chicago
Lawyer as one of the 40 Under 40 Outstanding Illinois Attorneys.

Mr. McCrohon is a graduate of Harvard University and received his J.D. from the University
of Pennsylvania and M.B.A. from the Wharton School of Business. He also was a graduate
student at the London School of Economics.

Monica Weed

Monica M. Weed is the associate general counsel - transactions for Baxter Healthcare
Corporation, a diversified international healthcare company based in Deerfield, Illinois. Her
responsibilities include leading a team of up to 15 healthcare and general corporate attorneys
and five paralegals in providing business and legal counsel to the company's three global
business units and its corporate functions, handling all U.S. contracting matters for the
company, and serving as the legal lead for business development activities.

Prior to joining Baxter Healthcare, Ms. Weed served as general counsel and corporate
secretary for Information Resources, Inc. in Chicago and as assistant general counsel and
assistant corporate secretary for Information Resources prior to being appointed general
counsel. Ms. Weed was an associate at the law firm of Sonnenschein Nath and Rosenthal,
also in Chicago, prior to joining Information Resources, Inc.

Ms. Weed currently serves on the board of directors of the Girl Scouts of Chicago and is the
chairperson of the board of directors of PEER Services, Inc., a community-based substance
abuse program in Evanston, Illinois.

Ms. Weed received her B.A. from Northwestern University, her J.D. from Northwestern

University School of Law, and her M.B.A. from Northwestern University's Kellogg Graduate
School of Management.
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Safeguarding minority interests

508 — Joint Ventures & Strategic @ Strategic Plan & Budget
Alliances Bricks & Mortar & Governance Participation Rights
& Executive Management: CEO & CFO
Mark A. Chudzinski @ Affiliated Party Relations
Selected techniques for protecting the & Know-how transfer
minority investor in a JV @ Exit Provisions

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Strategic Plan & Budget Governance Participation Rights

1]

Counting BOD votes — “block voting” per s/h agm’t
- Key documents to agrec at the start:

]

e Strategic Plan — set the JV’s direction = BOD Composition o 5
B . . @ 10 directors: 2 minority, 4 majority, 4 “independents
@ Operating Budget — control the purse strings @ MINORITY DIRECTORS + “INDEPENDENTS” > (or =) 50%
@ Only MINORITY can nominate or remove its reps
L @ MINORITY to have 1 director on each committee
@ The greater the specificity, the better
e specific contract terms provide better leverage to avoid d B_ODQI\fSi&”fsmajority (6). including 1 minority dir

disputes, and increase the likelihood of success in Minimum = each fiscal quarter
dispute resolution/enforcement proceedings

s area for value-added contribution by legal counsel

Desired = seven times annualy
Unanimous written consent ok
Telephone meetings ok

L ]

ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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BOD: Minority Veto Rights Minority Consultation Rights

7 . . & MINORITY to receive advance notice of action and opportunity to participate
& Approval of at least one MINORITY director required: in any meetings relating to:

& change to Preemptive Rights of shareholders @ all matters subject to MINORITY veto
. @ transfer of shares to a Strategic Partner

e change to Auditors @ Strategic Alliances
& acquisitions/disposals in excess of $X over amount identified in = appointment/removal of CEO

Annual Business Plan e development of Annual Business Plan

. . . & material changes to accounting and tax policies
@ unbudgeted ?apltal expenditure e.xceedmg X% of Capex Budget = Regulatory Filings reported to BOD
& unbudgeted indebtedness exceeding X% of Capex Budget & any material transaction, Regulatory Filing or other act
e prior to [DATE], any Strategic Alliance or Regulatory Filing e dividends/distributions
@ Affiliate Transactions

having material regulatory impact upon MINORITY

= Disputes subject to mediation/escalation process

ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Executive Management

¢ CEO (exercising influence over)
Appointment

= secondment
= selection process

Removal

Incentivization

= performance-based compensation
- equity participation
2 CFO (empowering)

& Require CEO to obtain CFO consensus on BOD agenda items
ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Affiliated Party Relations

& Affiliate Transactions
all to be on “arms length basis”

® 0

Transaction of $X

terms” of any Affiliate Transaction of $X

& Transition

CFO to be notified 5 business days in advance of any Affiliate

MINORITY right to review any Affiliate Transaction of $X
PARENT officer to first certify to MINORITY “arms length

special valuation arbitration in event of dispute

& reasonable efforts to establish separate Finance, Legal, Human
Resources and Regulatory departments by [date]

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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Know-how transfer Exit Provisions

@ Licensing of intellectual property

& Maintain ownership and control @ Sale to JV partner (puts/calls)
& Other Forms of Knowledge Transfer ¢ Pricing/ valuation issues

& Visits @ Sale to third party

¢ Joint Task Forces # Rights of first refusal/ first offer

e Training _ .

e Internships & Sale to public/ IPO

& Consulting @ Listing rights

& Assigned (Seconded) Employee

ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Bricks and Mortar of Joint Ventures:
Legd Cement That Secures
the Business Ded

Craig McCrohon
b
Burke Warren AXCC imiins,..

MATERIALS:
1. PowerPoint presentation . .
Bricks and Mortar of Joint
2. International Chamber of Commerce Rules of Arbitration .
Ventures:
3. Antitrust Enforcement And Intellectua Property Rights - Report
of the Federal Trade Commission and United States Department of L egal Cement That SeCUI‘eS
Justice .
the Business Dedl
4. Antitrust Guidelines for Collaborations Among Competitors —
Federal Trade Commission and the United States Department of
Justice
Craig McCrohon

ACC’s 2007 Annual Meeting:

October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success
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@ Non-Legal Stuff
& The what of the JV
& The why of the vV

e The JV Business Risks The What and Why of the JV
& JV Lega Highlights

¢ Managing the JV deal

e Papering the JV deal

e Top JV legal issues

e Drafting JV contracts for smooth operation
¢ Unwinding JVs

ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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What (the heck) isa JV?

JV/Alliance Elements:
e L ong-term commitments
e Part transaction/part press release — prestige critical
e Bet the company deals (for at least one party)

e Deal with the devil (or at least a competitor or
major supplier or customer)

//\(C:-\?\fi‘,’ii‘,".h’."ﬁ,‘f..,m
~ The Strategic Alliance Contract Continu

Distribution - exclusi

Distribution — non-exclusi

- i _Aierinli Bulk Purchase
@ Legally multi-disciplinary
@ Zero-sum element Bulk sale
@ Degrees of JV-ness One-shot customer/research agmt.
ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Business Rationales Note: Underlying agreements used to generate this ch

® Primary: and the following chartsin this presentation, together with
@ Eliminate competition additional statistics, are available by contacting
e Money from someone else cmccrohon@burkel aw.com.
= Get technology
& Market access Publicly Filed JV — By Industry
e Get around foreign or domestic regulatory roadblocks
& Acceptance into a culture and market Mot
= Test the waters Vhetnas
@ Secondary v
e Share costs
- Autojoint ventures = Business Servie
e Develop industry standards (computers, auto makers) Peronsi ervics

11 of 72
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asocistion™

Publicly Filed JV — Location

" sl The Business:
i JV Risks

B Mideast
® South America

 Latin America
uUs

Western Europe
@ Unidentified

Ao szoorArmoarvreog- ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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JV Anthropology: Unstated Norms JV and Exponential Complexity

& The Hope: & Not the straightforward two-party

e everybody wins, many fish in the sea tran%ct_'on _

) 2 Multiple parties

& The rea“ty: e Competing interests, timetables, resources, cultures

& Hold up, prisoners dilemma— e Multiple venues

h @ Regulated versus unregulated; domestic versus foreign; for-profit versus association
e The zero-sum game 2 Multiple transactions
@ The harmony of the first turn versus the battle of = Licenses, partnerships, distributorships, leases
the last turn
e Suspicion, temptation, conflict of interest

13 of 72
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ecklist l

Business Risks Ch
o o o O S
Similar Non- vV Equal Culture
Business Competitor Experience | | Leverage/ Similar
Importance
Unequal
New Direct Leverage/ Culture
Business Competitor | | New to JVs | | Importance Dissimilar
‘) e] o] T $

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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A/CC\.\ *
Bottom Line Checklist to Manage Risk —

Approaching the Transaction
Integrate with the business team
Prepare for the political minefield and higher profile
Prepare client for longer, more expensive transaction

Avoid short cuts in documents — JVs are not for the
short form

» & @

|\5’,

L]

Diplomacy triumphs over confrontation — beware the
bullying opponent

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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Bottom Line Checklist to Manage Risk —

Legal Foundation

|

@ |ntense documentation and oversight
@ Simplify transaction

& Fees can be enormous The Contracts
2 Divideinto separate transactions

@ Counsel business |eaders regarding instability of joint
ventures

@ Manage like acomplex acquisition

2 |If NOT similar to JV elements above, JV structure
and strategy may the WRONG approach

ACC’s 2007 Annual Meeting:

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Classical vV Documents: Hub and Spoke

K-\A_wx iation of
Corporate Counsel

Overview

Ouitline of new entity

Outline of non-competition obligations
Products and services delivered
Territory of operation

Outline of future entity agreements

L etter of Percentage ownership

Intent Listing by country/industry

Capital contributions

Conditionsto closing

Appointment of initial directors

Contributions to be made

The“no joint venture” joint venture disclaimers

ACC’s 2007 Annual Meeting: & TGOS
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Distinct Entity, Distinct
Transactions
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Deas Within Dedls

@ IPLicensing

2 Investment/venture financing

@ Distribution/marketing

@ Bulk purchasing/services/outsourcing

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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- AN

-V Structure;
Spokes without the Hub

Distinct
Transactions .
Licenses
Entity Trademark
Agreement License
er
it
Contrib. Operating
Agreement Agreement
Distribution Leases

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

|

October 29-31, Hyatt Regency Chicago
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Hidden JV: Cooperation in a Two-Party Agreemen

Licensee/
Contractor/
Researcher

Licensor/
Manufacturer

One Main Agreement

Multiple ancillary
agreements sharing revenue,
creating joint control

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success

ICC b ‘

Publicly Filed sV — JV Entity/Nc JV Entity

= JV Entity
™ No Entity

Coszoor ot vreerg-

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Industry Defines the Agreement, Like Spo

Defines the Athlete

& R&D joint ventures
& Pharmaceuticals
e Biotechnology
Distribution aliances
Software
Manufacturing
Services
Manufacturing joint ventures
e Automotive
e Consumer/business durables (copy machines, refrigerators)
Strategic marriages
& Cross-border V's
@ Real estate joint ventures

R —

(1]

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success

K-\/\_wxi(num of
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S NN Y

Botto i ne Checklist to Manage Risk — .

Documenting Vs

& Benchmark termsfor efficiency and fairness

e Law firm and investment bank studies
Avoid one-size-fitsall JV forms: look for industry
specific precedent

Question authority: if no separate entity being created,
why the“JV” |abel?

Create detailed letter of intent, if possible

& Segmenting deal s enables customized deals and reduces
risk of minor issues causing major problems

i

i

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Checklist: Due Diligence Risks
@ Insider transactions

@ Inflated asset values/questionable accounts receivable
@ Litigation
Preliminary Deal Management ¢ Titletointellectua property

¢ Employment agreements/change of control
@ High risk/high cost employees

L[]

Beware of foreign laws regarding accepting employees who
are VERY expensive to terminate

@ Concealing true reason for alliance interest: Desperate

ACC’s 2007 Annual Meeting: AG TGOS
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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Checklists: IV Manipulation
@ Rent

@ Beware of assignment of the worst space: outskirts of town
@ Salaries
@ Allocation of overhead
@ Transfer pricing

@ Beware of inflated prices, especidly at adistance
@ Assignment of staff

R —

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Bottom Line Checklist to Manage Risk —
Legal Foundations

Conduct thorough due diligence

& Include robust representations regarding assts,
operations

Use other professionals — auditors, local
professionals

Schedul e identifying assets contributed, services
to be provided

@ Which machines

= The backdoor termination: shifting workers to shift termination

~Aacte
COIS

ACC’s 2007 Annual Meeting:

|ﬁ;

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Legal Building Block:

Antitrust

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success

//\(Ca\,<\ _
U.S. Antitrust Basics

for violations National Coop. Research Act:
Exemptionsfor certain R&D

joint ventures

EU Directives

FTC and Department of Justice Guidelines

Sherman Act 81: Restrictions on agreements in restraint of trade

L

& Sherman Act, 82: Violation if monopolizes or attempts to
monopolize

= Clayton Act, 87: no monopolistic mergers, Hart-Scott-Rodino
filings

Federal Trade Commission Act, 85: administrative proceedings

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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The Blurriness of Antitrust

K-\A_wx iation of
Corporate Counsel

Antitrust Guidelines from the FTC/DOJ

& Exemptionsfor certain R&D joint ventures
& DOJFTC Guidelines apply the rule of reason to agreements & “Safety zones':
mvolvmg. cooperatlve ventures among competitors, “safety zones ® Safety zone: 20% rule
& Per SeViolations ) .
« Agreementsto set prices e For R&D JV, At least three other firms competing
e Agreementsto horizontally allocate markets s Mitigati ng factor: effici ency enhanci ng
& Agreementsto reduce output joint ventures
< Broad fact intensive analysis
s Market, history of industry
& Compensating efficiencies
s Look at agreement, impact and purpose
e Market power of participants
& Barriersto entry/essentia facilities
e Profit margins
ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Bottom-line Checklist to Manage Risk -

Antitrust
@ Review market share (HHI>1800; A >100) (10%
rule)
@ Document rational business purpose other than Legal Building Block:
limiting competition Taxes

& Memorialize discussions of efficiency enhancements

@ Avoid competition restrictions masquerading as Vs
Price fixing, input reduction, market allocation
Patent pools with no R&D rationale

@ Consult anti-trust counsel if any red flags present

ACC’s 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

24 of 72



ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

‘ * //\(C\é.<\ *
Framework for Tax Review Checklist for Tax Review

@ Character of property contributed, liabilities @ Contribution traps:
assumed Control of entity following contribution

Built-in gains; preserving basis; step-up opportunities
@ Current versus non-current assets gans, p g » SIEP-UP Opp

Partnership versus corporate rules
e Recourse/non-recourse debt

Services associated with contributions
& Appetite for tax losses, minimizing repatriated Treatment of foreign corporations
earnings

e Treatment of classes of assets: alr, |P, tangible assets
& Appearing abusive:

@ Operating traps:
Flow-through entities/arbitraging different systems
e Churning assets to avoid gain
e Hiding income

Transfer pricing to inter-company income
Changes in accounting system

Failure to use tax-minimizing holding companies
Failure to equalize inside and outside basis

i & 6 & O

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Checklist for Tax Review

@ Dividend traps:
e Equity buyouts
& Distributions of appreciated property
@ Liquidation traps. Legal Building Block:
e Tax-free split-ups and spin offs Intellectual Property
& Distribution of appreciated property

ACGoszuormrmaarvresg: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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|P Tricks and Traps Bottom Line Checklist to Manage Risk

@ Fruit of the IP tree: Ownership of JV IP @ License back to shareholders

¢ Revertsto contributor of original IP & Restrict geographic and scope restrictions in

& Joint ownership license back

& Entity ownership @ Limit disclosure of information to JV entity or
@ International |P protections: backdoor partner

disclosure aproad @ Avoid joint ownership
¢ Rightsto enforce patents @ Distribute to owners upon liquidation based on:
@ Risksin bankruptcy: trustee terminates license, & Source of IP

or assigns IP @ Source of fundsto create IP
@ Losing control in foreign jurisdictions e Party more likely to use IP

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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—

Legal Building Block:
Secondary Matters

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success

Bottom-line Checklist for Risk Management=

Secondary Legal Areas

& The Disciplines
Employment

Foreign Corrupt Practices
Customs

Export Controls
Creditors Rights
Local laws

Highly dependent on:
JV industry

JV structure

JV country

L
] @

[ Yoo P m———
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Theory of JV Governance

@ Theory:
e Fiduciary duty

= Corporate opportunity — keep the best customers, IP,

] employees for the parent
The Contract: . Disclosure of information

Shareholder Rights - Reduce conflict of interest

- Loyalty to parent versusjoint venture
@ Securities fraud claims
e SEC/Sarbox enhanced reporting

ACC’s 2007 Annual Meeting: & TGOS

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Reality of JV Governance JV Data

@ Relatively few JV fiduciary duty disputes
e Fewer passive investors
& Non-US laws can substantially differ

@ Few securities fraud claims by partners

e Usually conduct due diligence =
@ Embarrassment of such intense conflict ;;;eyg/g-ﬁve 0%
@ Parties use contracts as governance mechanism " et

30 of 72
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JV Data Bottom-Tine Checklist to Manage Risk — Veto

| Rights

& Significant and common events:
= Executive hires
e Significant spending
= Approval of business plan
@ Significant, but infrequent
fA,/M s Affiliate transactions
® Silent = Corporate reorganization
Selection of professional advisors
Borrowing, sales of equity
e Disposal of assets
Capital contributions

Publicly Filed 'V — Director Proportions

i
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,/f\ﬁa\::,ﬂ;ﬁr;"(-‘:,'.‘.m _
Bottom-Tine Checkli

Information Rights

Enjoying the Ride on the Track to Success
st to Manage Risk — .
@ Financia reporting
@ Approval of business plan
@ Disclosure of significant events

@ Continuing accuracy of asset contribution
agreement representations and warranties

Ass0Cia
Cc

)ciation of

rporate Counsel
SHEARNIVERSARY

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success

Bottom-line Checklist

to Manage Risk — Capital C!‘!
2 Establish threshold for calling capital (mgjority,
supermajority, unanimous)
equity transactions

& Keep the repurchase and valuation formulas simple

e JV funding simpler than sophisticated venture and private

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success

& Rely on formulas, book value, contributed capital (unlike

deference to fair market value in pure financing contexts)

October 29-31, Hyatt Regency Chicago
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P(C:-\/\wx iation of

Corporate Counsel
LA NNV RS ARY

Bottom-line Checklist to Manage Risk — Funding

Pe@%grﬁﬁmn and practical:

Straight dilution

Borrowing from partner providing funding
Preferred shares from partner providing funding
Draconian and hence impractical:

e Punitivedilution

e Termination rights

@ Repurchase option

Uncommon:

e Lossof director, officer role

@& Reversion of IPrightsto the other party

e Release from exclusivity obligations

i

iy

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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K-\A_wx iation of
Corporate Counsel

The Contract:
JV Termination

ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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JVs & Hollywood Couples: The Break-up

@ Changing market

2 Learning technology

@ Learning markets, making friends
@ Spoiled by success

2 Changing fortunes of the partners

Coszoor ot et

Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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XCC st

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

fheAIIiance Life Spans .

Built-in Obsolesence

&% Terminated: Auto
|4

JVs

October 29-31, Hyatt Regency Chicago
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JV Data Checklist: Termination Triggers

Publicly Filed ,V — Stated Term @ Highly sensitive:

60%

Failure to achieve milestones
e Genera defaults

2 Common:
a<i = Failure to fund/contribute
Come T e Change of control
: f::fc“t:;:j: & Breach of confidentiality/non-competition
® Open-ended e Fixed time period

@ Too little, too late:
e Anti-trust judgments
e Bankruptcy

S ZUTTTTUTr TeCTTTg

S ZUTTTTTUT TeTtTTgE
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Bottom-Tine Checklist to Manage Risk — EXi

Methods

@ Sale or purchase of partner interests
& Punitive valuation
# VVauation formula, premium applied Di spute Resolution
@ Book value

@ Sale of the entire JV

@ Liquidation of the JV

ACGoszuormrmaarvresg: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago
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Dispute Resolution Options Dispute Resolution — the Data

@ Litigation Preferred Arbitration Rules - Percentage
@ Negotiation/Conciliation
& Mediation

& Mini-trial

@ Arbitration

A
S ZUUTITITOTr TeTTTTY Coszoor ot vreerg-
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Dispute Resolution — the Data Arbitration - Pros

Arbitration and Mediation — by Type of Dispute @ Slightly faster
‘ » Slightly cheaper
Private
Technically expert neutrals
All parties more likely to accept than foreign court

%

2 Sometimes more enforceable than local judgments
2 Cantailor certain rules (language, law, limited
procedure)
Enjoying m; R‘l’;e;tr::Tra: toys.loces October 29-31, Hyatt Regency Chicago Enjoying m; R:e;m:na: toyamoes October 29-31, Hyatt Regency Chicago
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Arbitration - Cons Bottom-line Checklist to Manage Risk -

@ Interim relief often delayed and complicated Arbitration

2 No legal precedent, if desired 2 Quality of local courts

@ Cannot leverage superior resource in game of attrition e Relative resources of the parties

2 Evidence gathering much more limited & Importance of intellectua property

2 Difficult to consolidate multi-party disputes @ Importance of extensive discovery
2 Need for privacy
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Bottom-line Checklist to Manage Risk — Bottom-line Checklist to Manage Risk —
Primary Elements of Arbitration Clause Secondary Elements of Arbitration Clause
@ First priority: @ Secondary:

Nationality of arbitrators
Trandation of document
Interpretation during hearing
Bilingual hearings

Legal qualification of arbitrators

e Agreement to arbitrate

@ Coverage of al disputes

@ Selection of arbitration ingtitution
@ Location of arbitration

¢ & O @ @

# Language e Written proceedings

e Applicable Law % Warning: Do not include too much detail (such aslimits on
o Number of arbitrators SlllJ IS(e:ts)very or motions); defer to set of acceptable arbitration
e Agreement that judgment may be entered s Leavethisto the pre-hearing agreement

e Attorneysfees
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/Acce

Secondary Elements of Arbitration Clause

Bottom-line Checklist to M anage Risk — .

@ “Portfolio” of cases— many pending cases, the
unpredictability of ADR mitigated (hence, large
companies select ADR more frequently than microcap
firms)

@ Arbitration more common for international JVs

2 Mediation, arbitration consistent with the vV
imperative to preserve relationships

@ Need to saize property, seek injunction

R —

October 29-31, Hyatt Regency Chicago
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ADR Resources

American Arbitration Association: adr.org

=Y
L
=Y
L

2 UNCITRAL: un.or.at/uncitral
2 London Court of International Arbitration:
[cia-arbitration.com

International Chamber of Commerce: iccwbo.org

AG S ———

Enjoying the Ride on the Track to Success

October 29-31, Hyatt Regency Chicago
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s

Sample Joini Venture Agreements:

Joint Venture Agreement ' v JOINT VENTURE AGREEMENT

Articles of Incorporation -
Rules of Procedure for the Advisory Board
Trade Mark License Agreement

Exclusive Software Distribution Agreement
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Joint Venture Agreement between USCo and EuroCo

This Joint Venture Agreement is entered into as of April 8, (the
EFFECTIVE DATE") between USCo and EuroCo.

RECITALS

A. WHEREAS the Investor is a limited liability partnership which
desires to incorporate and invest in a new Company, referred to herein as
"JVC" which will distribute the software and services of a software company in the
Territory.

B. WHEREAS USCo is a software company which seeks expanded distribution
of its software and its related services in the Territory.

C. WHEREAS the Investor, will incorporate the JV C, and the JVC will receive
a license for the Territory from USCo to (i) resell USCo products, (ii) provide
authorized maintenance, training and consulting services and (iii) manage new VARs
and Resellers.

D. WHEREAS the Investor's responsibilities related to the JVC will include: 1)
proper incorporation of the JVC (2) the provision of start-up and operating capital for
the JVC, (3) appointing three appropriate and responsible individuals of the Advisory
board of the JVC and (4) voting of stock shares of the JVC.

E. WHEREAS Investor and USCo have expressed a desire to work together to
create the JVC which shall be governed by its Shareholder Agreement, its board, and
the Exclusive Software Distribution Agreement and to have the JVC granted rights.
and privileges to distribute the software and services of USCo in the Territory.

e ——

NOW THEREFORE, in éonsideration of the mutual covénants contained herein
and for other good and valuable consideration the receipt and adequacy of which is
hereby acknowledged, the parties hereto agree as follows: ‘ :

ARTICLE 1 DEFINITIONS

1.1 "DISTRIBUTION AGREEMENT" shall mean the Exclusiv'e Distribution: .
Agreement executed on April 8, ‘between USCo and JVC. :

1.2 Intentionally left blank.

- 1.3 "JVC" shall mean the compbany which is incorporated by Investor pursuant,
to the terms and conditions of this Agreement.

Enjoying the Ride on the Track to Success

1.4 "RULES OF PROCEDURE FOR THE ADVISORY BOARD" shall mean the
Rules of Procedure for the Advisory Board of the JVC which are set out as Exhibit D

hereto.

1.5 "SHAREHOLDERS' AGREEMENT" shall mean the Shareholders'
Agreement of JVC which is set out as Exhibit C hereto.

1.6 "TERRITORY" shall mean those countries / accounts set out in the
Distribution Agreem«_ant. )

1.7 "USCO PRODUCT AND SERVICES" shall mean those products and
services developed or licensed by USCo and provided by USCo from time to time and
which are distributed by the JVC in the Territory pursuant to the Terms and
Conditions of the Distribution Agreement.

1.8 "USCQ VISITING DIRECTOR" shall be that person appointed by USCo
that Investor shall establish as a visiting board member of the JVC Advisory Board.
When used in this Agreement the term "approval of USCo's Visiting Director of the
JdVC's Advisory Board" or similar term shall mean the affirmative approval of the
USCo Visiting Director and accordingly the failure of the USCo Visiting Director to
attend or vote will preclude the required approval.

1.9 "COMPETITOR" shall mean a Data Mart and/or Data Wareliouse company
or company that sells Data Access and/or Data Movement tools such as but not

limitedto___,__, ___and_ .

"INDIRECT COMPETITOR" shall mean any other software comparny providing
Database tools or any other business competing with JVC for the same customers in
Data Warehoeusing teols licensing transactions.. S

_"NON-COMPETITOR COMPANY" shall'fhéan any company which is not a _
"Competitor" or an "Indirect Competitor." ) _ .

ARTICLE 2 FORMATION OF-JVC

2.1 INCORPORATION Promptly after the Effective Date of this Agreeme;lf, the

Investor shall cause the JVi C to be incorporated in the form ofa_____ orbe - ‘
incorporated by using an existing - In conneetion witli the foregoing action the
Investor shall cause the JVC to adopt the charter decuments ( Shareholders'

Agreement and Rules of Procedure for the Advisory Board) which shall include but
not; be limited to the identity and voting rights of the Advisory Board and
Shareholders of the JVC and which are substantially in the form of Exhibits D and E

hereto.
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2.2 FUNDING OF INITIAL CAPITALIZATION. The Investor agrees to provide
sufficient funding up to a maximum of one and a half million Deutsche Marks [
1,500,000) over a three year period to enable JVC to hire personnel, obtain space and
otherwise conduct its business. In no event shall Investor be required to increase its
investment or have any other liability or responsibility to JVC other than the funding
requirements in this section and as otherwise provided in this Agreement.

2.3 EXCEPTION. Investor shall not be required to meet its investment
obligations and JVC shall not be required to meet its minimum royalty payment
obligation if (i) USCo has materially defaulted in any of its obligations set out in this
Agreement between the parties and such default is not cured within ten (10) days of
Investor's written notice to USCo; or (ii) USCo's overall revenues, commencing on the
Effective Date, and excluding European revenue do not grow by at least thirty (30)
percent annually or (iii) USCo does not continue to make all reasonable commercial
efforts in its pursuit of becoming a publicly traded entity.

2.4 FUNDING REQUIREMENTS.

) ) (a) JVC shall carry all expenses related to the foundation/incorporation of
JVC including but not limited to notary and legal fees. USCo shall carry all expenses
related to the acquisition of JVC including, but not limited to notary and legal fees.

) (b) The Investor.expects that the above investment amount will be
sufficient, however it shall have the right to invest more if necessary but shall not be
obligated to do so.

(¢) USCo shall have the right to lend funds in the form of subordinated
“loans to JVC if the Investor has reached its maximum limit. :

) (d) Apart from disbursements whigh are normally required in the
ordinary course of business, during the first three (3) years of JVC's operation the
approval of the Advisory Board of JVC and in particular the USCo Visiting Director
shall be required prior o the Investor taking any money or other asset out of JVC in
any form including but not limited to cash, profits or dividends. Without, approval of
the USCo Visiting Director, investor shall be entitled to withdrawal of amounts it has
loaned to JVC. .

- (e) Any amounts lent by USCo shall bear prevailing markef rates of
interest and otherwise comply with all US laws. : T

2.5 STRUCTURE OF JvC

Enjoying the Ride on the Track to Success

(a) The Advisory Board of JVC will have three Members of the Advisory
Board, one of whom shall be nominated by USCo and two by the Investor. The Board
will meet at least quarterly in person or by telephone with at least five (5) days
advance written notice of all meetings.

(b) At the outset of the Agreement, one hundred percent of the
shareholdings of the JVC will be owned by Investor, however the USCo Visiting
Director shall have the right to approve or reject alternative ownership. Further, any
transfer is subject to USCo's right of first refusal found elsewhere in this Agreement.

(¢) Decisions of JVC for which the approval of USCo's appointed member
of JVC's Advisory Board is required shall be set out in the Rules of Procedures, the
Shareholders Agreement and in the Actions requiring Approval set out in Exhibits C,

D and E hereto.
ARTICLE 3 MANAGEMENT OF THE JOINT VENTURE COMPANY

3.1 MANAGEMENT GENERALLY. The JVC shall be managed and
administered in accordance with the applicable provisions of its ¢harter documents.
The JVC shall be managed in a manner consistent with prudent business practices.

3.2 INTENT. The parties will agree to guide JVC to achieve the objectives of
USCo in the "Territory" and the desire by the Investor to achieve a substantial return

from its efforts.

3.3 INVESTOR RESPONSIBILITY. The Investor shall use its best efforts as
the sole shareholder of JVC to ensure that the General Manager of the JVC
understands and works diligently to fulfill all of JVC's obligations under the
Distribution Agreement between JVC and USCo which is dated April 8,

3.4 The advisory board of I_]SC& __ will provide a person acceptable: to
USCo as General Manager of USCo . . _

ARTICLE 4 ALLOCATIONS, DISTRIBUTIONS AND OTHER FISCAL MATTERS

4.1 AUDITORS. The firm of Coopers & Lybrand is hereby désignated as the

- initial Auditors for the JVC; Auditors shall not be changed without the approval of the

USCo Visiting Director. -

4.2 INFORMATION AND ACCESS. The JVC shall keep its accounting and Tax
records on USCo's fiscal year (calendar year) basis and shall provide USCo with
financial statements (to include a balance sheet, income statement, and statement of
cash flows) no less frequently than within 21 days after the end of each calendar
quarter. JVC shall also provide USCo with a personnel roster at such time, listing
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each employee and significant consultant of the JVC by name, position held and
salary. USCo shall have the right at any time to inspect JVC's books records and
facilities and to talk with the officers, Members of the Advisory Board, employees and
consultants of the JVC.

4.3 LIMITATION ON LIABILITY. In the event of termination by either party
in accordance with any of the provisions of this Agreement, neither party shall be
liable to the other, because of such termination for compensation, reimbursement or
investments, leases or commitments in connection with the business or goodwill of
USCo or JVC. Termination shall not, however, relieve either party of obligations
incurred prior to the termination. ’

. 4.4 Regardless of whether any remedy fails of its essential purpose, in no event
will either party be liable to the other party for incidental, indirect, special or
consequential damages, notwithstanding being aware of the possibility of such
damages. Neither party's liability for any damages or claims shall exceed US $500,000
or __ 900,000 whichever amount is lower. .

ARTICLE 5 REPRESENTATIONS AND WARRANTIES

Each party hereby severally represents and warrants to each other party as
follows:

5.1 DUE ORGANIZATION AND EXISTENCE.

(a) In the case of the Investor, that it is a limited liability partnership
duly organized, validly existing and in good standing under the laws of y.

In no event shall Investor be required to increase its investment or have.
any other liability or responsibility other than the investment and as otherwise
provided in this Agreement. ..~ ‘ A i

(b) In the case of USCo, that it is a corporation duly organjzed and
validly existing in accordance with thé laws of California, USA. ‘

5.2 QUALIFICATION. The parties acknowledge that each of them are duly.
qualified, licensed or registered to transact business and is in good standing under the
laws of each jurisdiction in which the nature of its business or the location of its assets
requires it to be so qualified. . o

5.3 POWER AND AUTHORITY. The' paxﬁes warrant that each has all requisite
power and authority to transact the business in which it is currently engaged or
proposes to engage, to own or hold under lease its properties and assets, and to

execute and deliver, and to perform its obligations under this Agreement.

Enjoying the Ride on the Track to Success

5.4 NO CONFLICT. Neither the Agreement's execution and delivery of other
documents contemplated hereunder, (a) requires or will require approval of its equity
owners or the holders of any of its indebtedness or obligations, (b) contravenes or will
contravene any law applicable to or binding upon it or any of its properties, (c)
contravenes or will contravene any provision of its charter documents, (d) does or will
contravene or result in a breach of or constitute a default under any instrument,
indenture, agreement or other obligation to which it is a party or by which it or any of
its assets may be bound, or (e) requires or will require the consent or approval of, the
giving of notice to, the registration with, the recording or filing of any document with,
or the taking of any other action by or in respect of, any governmental commission, -
authority or agency, or any other person or entity whether foreign or domestic the
violation of which would have a material effect on the transaction contemplated

herein.

5.5 EXECUTION, DELIVERY AND PERFORMANCE. Each party warrants
that it has duly executed and delivered this Agreement, and this Agreement )
constitutes a legal, valid and binding obligation enforceable against it in accordance

with the terms hereof.

5.6 ABSENCE OF LITIGATION. Each party warrants that there are no -
actions, suits or proceedings pending or, to the best of its knowledge, threatened

against or affecting it or any of its assets.

5.7 NO LIABILITIES OR OBLIGATIONS. Investor warrants that it has not
incurred any liabilities or obligations on behalf of the JVC, other than liabilities or

obligations required by law.

5.8 NON-COMPETITION. During the first three years of the Agreement, JVC
will not sell any products except the USCo Products and Services. During this three-
year period, Investor and anjy of its companies where investor js the majority - )
shareholder shall have the right'to otherwise conduct their business, however in no
event may Investor and its companies sell or otherwise promote the products of a -
Competitor or Indirect Competitor of USCo without USCo's prior written permission
and if such permission is granted by USCo, Investor and its companies will be )
responsible for making sure that any affiliate who may be working with competitors

will not receive any confidential information of USCo.
ARTICLE 6 ADDITIONAL COVENANTS AND AGREEMENTS '
6.1 EXCLUSIVE DEALING. The parties shall work together exclusively to

develop this venture. No party may unilaterally t_aké any action or enter into any
agreement granting any rights to or associated with this venture to any person or

entity that is not a party hereto.
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6.2 RESTRICTIONS ON TRAN; SFERABILITY OF EQUITY IN TEREST IN
JVC. Except for transfers or other dispositions to other wholly owned companies,
Investor may not sell, assign, pledge or otherwise dispose of its equity interest in the
JVC, in whole or in part, unless Investor (the "TRANSFERRING PARTY") has
received a bona fide offer it is willing to accept for such interest (or part thereof), and
Investor thereafter offers USCo (the "NON-TRANSFERRING PARTY") a right of first
refusal to purchase such interest (or part thereof) (the "OFFERED INTEREST") at
the same price and upon the same terms and conditions as the bona fide offer, in
accordance with the following procedure:

(2) The Transferring Party shall provide notice to the Non-Transferring
Party, which notice shall (i) state that the Transferring Party received a bona fide
third party offer for the Offered Interest, (ii) state the price offered for the Offered
Interest, on a per-share or other unitary hasis, and (iii) describe the terms and
conditions to which the bona fide offer is subject (the "OFFER NOTICE") and shall
provide the N on-Transferring Party with any other information it reasonably requests
regarding the Offer, or JVC.

(b) If the Non-Transferring Party elects to exercise its right of first
refusal, notice of such election (an "ELECTION NOTICE") shall be given to the other
party within sixty (60) days following the date on which the Office Notice was given.
The closing of the purchase and sale transaction shall take place on the sixty (60th)
day after expiration of the initial sixty day period. At the closing, the Transferring
Party shall sell, and the Non-Transferring Party or Parties shall purchase, the
Offered Interest at the price and upon the terms and conditions set forth in the Offer
Notice. If the offer price is in other than cash, the N on-Transferring Party may elect to
pay the consideration in fair market value in cash. )

(c) If rights of first refusal are not timely.exercised with respect to the-
-entire Offered Interest, or are waived, the Transférring Party may thereafter dispose
of the Offered Interest at a price equal to or greater, and upon terms and conditions"
equal to or more favorable to the Transferring Party, than those set forth in the Offer
Notice. However, if the Offered Interest is not so disposed of within ninety (90) days
after the date on which the Offer N otice was given, or if the Transferring Party elects
to dispose of the Offered Interest at a lower price, or upon terms and conditions less
favorable to the Transferring Party, than those set forth in the Offer Notice, then this
Section 6 shall sgain become applicable to the Offered Interest, o

(d) Notwithstanding anything to the contrary in this Section 6, as a
condition precedent to any sale, assignment or other disposition of an equity interest
in JVC, in whole or in part, the intended transferee of such interest shall become a
party to this Agreement, and shall give the representations and warranties contained
herein and be subject to all obligations herein including section 7: Additionally, under
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no circumstances can any interest be transferred to a Direct or Indirect Competitor of
USCo except as provided in Section 7.4. T

(e) If the Transferring Party sells, assigns, pledges or otherwis.e disposes
of any interest in JVC, whether in whole or in part, in violation of this Section 6, such
disposition shall be null and void ab initio. Each party acknowledges that the
restrictions on transferability set forth in this Section are of unique value to the other
parties hereto, and that the payment of monetary damages could not ac%equaﬁely ]
compensate the other parties for any breach of the obligations set ‘forth in this Section.
Accordingly, the rights of the parties set forth herein shall be specifically enforceable

in accordance with their terms.

(f) Nothing herein shall limit USCo's Buy-Out Option under Article 7.

6.3 PUBLIC DISCLOSURE. No party shall make any public disclosure
regarding confidential terms of this venture without the prior Writ.ten consent of the
other parties hereto; except as required by law, including the requirement of tl.le
United States Securities and Exchange Commission. Confidential terms shal‘l mch-lde
all of the terms and conditions of this Agreement, however the business relationship
between the parties and JVC necessary to carry out distribution of products and other
obligations under the Distribution and Trade mark Agreement shall not be

confidential.

6.4 CONFIDENTIALITY. Each party shall keep confidential all information
and documents received from the other parties in connection with the tran'sactions
contemplated hereby, and shall not disclose the same to any third party V‘f’lthf)ut the
prior written consent of the party that might be affected thereby. The limitations set
forth in this Section shall not apply to (a) information that is or becomes ge_'merally
available to the public other than as a result of a disclosure by any person in .brfeach of
this Agreement, (b) information already in a party's possession without z:estnctlon on
disclosure, (c) information that comes into a party's possession from a third par.ty..
without restriction on disclosuré; other than through a breach of an agreement with
the,oﬁgina] disclosing party, and (d) information the disclosure of which is compelled.

by force of law.:

- 6.5 NAME CHANGE OF JVC. In accordance with Sections_13.3 and 13.6 of the
EkclusivejSthware Distribution Agreement executed as-of April 8, betweefl_‘
USCo énd JVC, Investor as shareholder of JVC shall proniptly pass the regolut}on
required to effect the name change and shall-use its best efforts to effect the legal

niame change of JVC.

ARTICLE 7 BUY OUT

10
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7.1 In the event that USCo is sold, (the is, a controlling interest is sold to
another firm that expects to operate USCo rather than an investment firm) by written
notice the Investor can require USCo to purchase JVC at the Formula Price
determined pursuant to section 7.3 herein within sixty (60) days following completion
of the sale of USCo. USCo may elect to purchase JVC as further described in Section
7.2, The sale price shall be paid in cash or a combination of cash and stock of USCo, if
stock is acceptable to Investor.

7.2 At any time, but not earlier than eight (8) months after the incorporation of
JVC, USCo may elect to purchase JVC at the Formula Price determined below in
cash, or a combination of cash and stock by giving written notice to Investor. If USCo
elects to purchase JVC in exchange for stock, Investor may decide to have these
shares directly transferred to its individual partners.

7.2.1If USCo is privately held, the value of the shares issued in

connection with any stock purchase shall be at the value declared by an independent
party knowledgeable in business valuation acceptable to both parties as the fair
market value on the date USCo provides notice of its desire to purchase JVC. USCo
and the Investor shall share equally in the cost of the valuation. If USCo is a publicly
reporting company, the share value shall be the average closing sales price (or closing

" bid, if no sales are reported) of USCo common stock for the three (3) business days
prior as well as three (3) business days following the date on which written notice is
provided by USCo for purchase of JVC,

7.2.2 In the case an SEC rule 144 transaction is applicable with respect
to the shares, USCo shall fully support Investor's/the Partners' efforts in this
transaction.

7.3 FORMULA PRICE;:

, 7.3.1In the event-that the propossd Buy-out Date is on or before.the last
day of the first 12-month period of operation, the Purchase Price shall be equal to the
amount of [*] dollars (US $[*]).

In the event that the proposed Buy-out Date is after the last day of the
first 12-month period and on or before the last day of the second 12-month period of
operation, the Purchase Price shall be equal to the higher amount of *] dollars (US
$0*D) or the Gross Product Revenues multiplied by the applicable monthly Revenue
Multiple, less (i) accounts receivable due greater than sixty (60) days after the Buy-
out Date and (ii) lease commitments or contingent liabilities, with the-exception of
office space lease commitments, extending more than six (6) months past the Buy-out
Date. Accounts receivable that are recovered within 120 days after the Buy-Out Date-
shall be added back to the Purchase Price. Gross Product Revenues shall equal the
aggregate licensing, sale revenues from the distribution of USCo products recognized

11
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by Company during the twelve-month period immediately preceding the Buy-out Date
in accordance with the revenue recognition policy of USCo then in effect. The month
during which USCo gives notice of the desired acquisition shall be accounted for in the

buy-out formula.

In the event that the proposed Buy-out Date is after the last day of the
second 12-month period of operation, the Purchase Price shall equal the Gross
Product Revenues multiplied by the applicable monthly Revenue multiple.

7.3.2 REVENUE MULTIPLE: The Revenue Multiple in the first month of
the second 12-month period shall be equal to [*] (I*]) and shall be increased each
month by (*] until it reaches [*] (J*]).

7.3.8 Investor shall have the right to withdraw dividends after the third
year without change to the buyout price, provided that such dividends do not exceed
the amount invested in common equity pursuant to Section 2.2 (withdrawals
exceeding this amount to be deducted from the buyout price). JVC's retained earnings
for the current or prior fiscal years shall be included in the buy-out price and in that
respect. Investor waives its rights to revert to Article 102 BGB ( Civil Code).
Exhibit B attached hereto provides an example of the buyout amounts based on the
projections set out in Exhibit A.

7.3.4 During the thirty (30) day period following the notice of acquisition,
USCo shall have the right to audit the buy-out price and operations of JVC prior to
closing of the buy-out. The audit may be conducted by USCo or a third party
accounting firm hired by USCo. The Investor shall correct all errors noted by USCo
through recalculation of the buy-out price. In the event there are material errors or
accounting deficiencies, USCo may delay the closing pending rectification of the
material problems noted.

7.3.5 Notwithstanding the foregoing, the purchase price to be paid by
USCo shall be reduced by any liabilities or obligations to which the JVC is subject at.
the time of the buyout that are not necessary to fulfill its intended business objec_tives.

'7.3.6 The amount to be paid by USCo shall be calculated (and if
applicable, paid) in US dollars. For the purpose of calculating the buy-out price, the
‘monthly revenues of the JVC shall be converted at the respective average monthly
exchange rates of . Marks/Euros to US dollars in accordance with US GAAP.

~ 7.3.7 Subject to 7.3.4, USCo shall promptly complete the acquisition
following resolution of all audit or other issues disclosed, but in no event shall the

acquisition be completed later than ninety (90) days after USCo's written notice to buy

JVC.
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7.4 Intentionally left blank

7.6 The rights to be granted to USCo in this Secti i
) ’ _ on 7 can be exercised also by
nominee named by USCo, whereby such nominee shall be a USCo controlled compai;

ARTICLE 8 GOVERNING LAW AND DISPUTE RESOLUTION

laws and principles. The Jjurisdiction of the courts of ¥ is expressly excluded to

] 8.2 ARI.BITRAT{ON . In the event of any dispute, controversy or claim arising
'(')ut of or re'l.atmg to th}s Agreement, or to the breach or termination hereof (a
DISPUTE"), the parties agree to resolve the same as follows:

(a) The parties to the Dispute shall initiall i
consultations and peberiics 10 : mittally attempt to resolve it through

(b) If the Dispute has not been resolved.am'c ithi i
af:t;er any party provides notice thereof, unless the partiels Zzzntt}}lll:rzls?yﬂ(im days i
Dispute shall be resolved by final and binding arbitration in Zurich Switz;rland in
accordan.ce with the Arbitration Rules of the United Nations Comm,ission on - ’
International Trade Law ("UNGITRAL"), as iri6fféct on the date of this Agreement,

Enforcement of Foreign Arbitration Awards, done at New York on June 10, 1958.

13
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(d) Each of the parties hereby undertakes to carry out without delay the
provisions of any arbitration award or decision. R

ARTICLE 9 TERM AND TERMINATION

9.1 TERM. This Agreement runs concurrently with, and will terminate
automatically with the termination of the Distribution Agreement, unless terminated

earlier under the provisions of this Section 9.

9.2 RESIGNATION OF USCO VISITING DIRECTOR. After three years JVC
may request the resignation of the USCo nominated Visiting Director from JVC's
board provided that USCo continues to bé promptly supplied with all relevant sales
and distribution information related to the continuing distribution of USCo products

and services by JVC.

9.3 INVESTOR'S RIGHT TO TERMINATE FOR CAUSE. The Investor shall
have the right to terminate the Agreement (i) if following investment totaling
1,500,000 in JVC, it shall not have created a self-sustaining entity, which cannot
operate on its own without additional contribution of outside funds, and it (and or
USCo) is not willing to advance additional funds to continue operations or (ii) other
material default of a provision of this Agreement by USCo, however if the default is
such that it reasonably may be cured within 60 days and USCo restores its
performance, the Agreement shall continue.

9.4.1 EFFECT OF TERMINATION PURSUANT TO SECTION 9.3:
Following termination under section 9.3 (which shall also act to terminate the
Distribution Agreement), the Investor shall have the right to liquidate JVC, however
if it does so, it shall allow USCo to hire JVC employees directly or through a third
party to provide support to existing customers.

existence of JVC following termiiiation. -

9.5 TERMINATION FOR INSOLVENCY. Either party may terminate the
Agreement in the event of JVC's or USCo's dissolution and liquidation or inability
financially to reasonably complete its responsibilities under the Distribution

Agreement.

9.6 SALE OF EQUITY INTEREST IN JVC. These may be an allowed sale of -
JVC that will not invalidate this agreement, if USCo has passed on its right of first .
refusal. Either party may terminate this Agreement in the event the other party
ceases to hold a direct or indirect equity interest in the JVC.

9.4.2 In no event will the Investor be required to maintain l:he‘ co_rpora_t:é

9.7 Intentionally left blank.
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9.§ ﬁURVIVAL. Notwithstanding anything to the contrary in this Kgreement,
the provisions of Sections 2.4(a), 3.3, 5, 6.3,6.4,7.5, 8,9, and 10 shall remain in full
force and effect upon termination of this Agreement.

ARTICLE 10 MISCELLANEOQUS

10.1 NOTICES. Any and all notices and other communications that are
required or permitted to be given pursuant to this Agreement shall be in writing, and
shall be deemed given (a) upon personal delivery, or (b) upon the sender's receipt of
electronic confirmation of transmission, if sent by telex or facsimile, or (c) upon 2
business days after delivery to a recognized courier, fees prepaid. The parties
designate the following addresses for the foregoing legal effects:

To Investor:

To USCo:

The parties may amend the above-mentioned data by notice to all other parties,

as provided in this Section.

10.2 SURVIVAL OF REPRESENTATIONS AND WARRANTIES. The
representations and warranties of the parties contained in this Agreement or in any
certificate delivered pursuant hereto shall survive the termination of this Agreement
and shall remain in full force and effect.

10.3 SPECIAL, INDIRECT;, PUNITIVE AND CONSEQUENTIAL DAMAGES.
No party shall be liable to any other party in contract, tort or otherwise (including

negligence, warranty or strict liability) for any incidental, special, indirect, punitive or

_consequential damages arising put of or in conmection with this Agreement or the '
transactions contemplated hereby, .

10.4 BINDING EFFECT; NONASSIGNABILITY., This Agreement shall be
binding upon and inure to the benefit of the parties hereto, and their respective
successors and assigns; provided, however, that neither this Agreement, nor any

. rights or obligations hereunder, may be assigned, delegated or otherwise conveyed by
any party hereto without the prior written consent of the other parties. The sale of
USCo shall not be considered a violation of this section. The sale of JVC following

- USCo's passing on the right of first refusal shall not be considered a violation of this
section. ’

10.5NO THIRD-PARTY BENEFICIARIES. This Agreement is for the sole
_benefit of, and may be enforced only by, the parties hereto. Neither the JVC nor any

15
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other third party claiming through either of them or otherwise shall have standing to
enforce any provision of this Agreement.

10.6 SEVERABILITY. If one of the provisions of this Agreement should be, or
become invalid, or if this Agreement should have an omission, this shall not affect the
validity of the remaining provisions. In such an event, the parties are obliged to assist
in the incorporation of provisions which form the closest possible economic equivalent
to that which the parties would have agreed if they had been aware of the invalidity
or if they had considered the point.

10.7AMEN_. . No modification of this Agreement shall be binding unless
made in writing and duly executed by the parties. ’

10.8 WAIVER. The waiver by any party of a breach of any provision of this
Agreement shall not be deemed a continuing waiver or a waiver of any subsequent
breach, whether of the same or any other provision hereof.

10.9 RELATIONSHIP OF PARTIES. The relationship of the parties under this
Agreement shall be solely that of independent contractors. The parties retain
complete control over and responsibility for their own respective operations and
employees. Nothing contained in this Agreement shall be construed to make any party
a partner, agent, employee or other representative of any other party, or to otherwise
authorize any party to represent or bind any other party.

10.10 COUNTERPARTS. This Agreement may be executed by one or more of
the parties hereto in any. number of separate counterparts, each of which when so
executed shall be deemed an original, and all of said counterparts taken together shall
be deemed to constitute but one and the same instrument.

10.11 ENTIRE AGREEMENT. This Agreement, including its Exhibits, which
form an integral part hereof, constitutes the entire agreement of the parties with
respect to the subject matter heteof, and supersedes any and all prior negotiations,
correspondence, understandings and agreements relating to the subject matter hereof,
including without limitation the Letter of Intent signed by the parties. :

IN WITNESS WHEREOF, the parties have éaused this Agresment to be duly
executed as of the date first written above. . _

“USco"

"INVESTOR"

16
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EXHIBIT A
USco -- BUSINESS PROJECTIONS
EXHIBIT B
BUY-OUT EXAMPLE
Date of written Notice:
12-month Trailing Revenue: US$H
-- - includi 9
(- July including June 1999) . ARTICLES OF INCORPORATION
Monthly Revenue Multiplier: *
Buy-out Price: US$[*1
Minus Accounts Receivable
due greater than 60 days: US$*
Minus contingent liabilities or lease
commitments extending more than :
6 months past the Buy-out Date: US$o - —

Plus recovered Accounts Recei;éble
within 120 days after the Buy-out Date: US$[*]

TOTAL BUY-OUT PRICE: US$[+]

18
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Articles of Incorporation of Joint Venture Company

SECTION 1 ,
COMPANY NAME AND REGISTERED OFFICE

(1) The name of the company shall be Joint Venture Company.
(2) The company's registered office shall be in .

- SECTION 2
PURPOSE OF THE ENTERPRISE

(1) The purpose of the enterprise is to produce and distribute software of all
kinds; also to offer consulting and technical services such as installation,
maintenance, and training. Further it manages and administers its own assets.

(2) Within these limits the company is authorized to perform all business
activities and steps that appear necessary or expedient to achieve the purpose of the
company, such as creating branch offices domestically and abroad.

(3) In particular, the company may acquire or obtain participating interests in

enterprises with the same or similar purposes.

SECTION 3
FISCAL YEAR AND DURATION

(1) The company existence is not limited to a certain length of time.

(2) The company's fiscal year shall coincide with the calendar year.

P

SECTION 4 o
SHARE CAPITAL AND COMPANY SHARES

(1) The company's share capital is __ 50,000 (fifty thousand marks).

(2) Fully paid shares of a shareholder may be consolidated into a uniform share . -

through resolution of the shareholders,

.(3) It is hereby precluded that further payments above and beyond the initial
capital contribution should be required. -

SECTION 5
REPRESENTATION
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(1) The company shall have one or more general manager (__ ). Tf onily one
general manager has been appointed, then he shall represent the company alone. If
more than one general manager has been appointed, then the company shall be jointly
represented by two general managers or a general manager and an executive vested
with a power of commercial representation under law (__ ).

(2) Any general manager may be authorized through a shareholders' resolution
to represent the company without restriction when performing legal transactions with
himself in his own name or as representative of a third party.

(3) Any general manager may he empowered through a shareholders' resolution
to represent the company alone in case several general managers have been
appointed.

SECTION 6
RESOLUTIONS OF THE SHAREHOLDERS' MEETING

_ (1) Resolutions of the shareholders' meeting shall be adopted by simple majority
unless a larger majority or unanimity is required by law or these articles of
incorporation. ’

(2) Each __ 100 (one hundred marks) in a share give one vote.

(3) Resolutions of the shareholders' meeting may be challenged through legal
action only within a period of one month after being adopted.

(4) Shareholders' resolutions may also be adopted in writing or by telephone or
telefax or electronic mail without holding a shareholders' meeting unless another
method is required by law and insofar as all shareholders approve of the method. .
Resolutions adopted by telephone must be recorded in writing immediately.

(5) A shareholder shall also be entitled to vote in matters concerning him
directly. This does not apply to resolutions concerning formal approval of his actions,
release from a liability, initiation or settlement of a legal dispute against him, calling
in his company share, or transfer of same to the shareholders or to third parties.

SECTION.7 :
ACTIONS REQUIRING APPROVAL

Internally, the general managers ﬁmst obtain the approval of the shareholders
for legal transactions designated as requiring approval by the shareholders' meeting.

SECTION 8
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ADVISORY BOARD

(1) The shareholders' meeting may resolve to create an advisory board. The
number of its members should always be uneven. Members of the advisory board may

also be persons who are not shareholders.

(2) The advisory board shall be responsible for matters assigned to it by the
shareholders' meeting. It shall adopt resolutions by simple majority unless the rules of
procedure require another method in an individual instance. ’

SECTION 9 .
CALLING IN COMPANY SHARES : RULES OF PROCEDURE FOR THE ADVISORY BOARD

It is permissible to call in shares of the company with the consent of the
affected shareholder.

SECTION 10
PROHIBITION FROM COMPETITION

The shareholders are not subject to any competitive clause. General Managers
can be released of any competitive clause through a shareholders' resolution.

SECTION 11
NOTICES

To the extent public notices are required by law, they shall appear in the___.

SECTION 12 .
MISCELLANEOUS PROVISIONS ' _

(1) The provisions of the'tatw regarding companies with limited liability shall
apply as supplements to the present Shareholders' Agreement (Articles of
Incorporation).

(2) Should any provision of this agreement be or become unenforceable or
should the agreement contain a loophole, the legal validity of the remaining provisions
shall remain unaffected thereby. In such cases the shareholders shall be obligated to
replace the invalid arrangement with a valid one approximating as closely as possible
the intended purpose of the invalid provision. The same applies by analogy if this
agreement should contain leopholes.

# 701496 v1
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Rules of Procedure for the Advisory Board of
dJoint Venture Company

SECTION 1. COMPOSITION OF THE ADVISORY BOARD AND
SELECTION OF ITS MEMBERS

(1) The company shall have an Advisory Board consisting of three members,

(2) Members of the Advisory Board shall be appointed through resolution of the

shareholders, one

visiting member being nominated by USCo and the other two members being
nominated from among the EuroCo shareholders. Directors and managerial
employees or executives of the company or enterprises dependent on

the company are ineligible for membership on the Advisory Board,

(3) The office of an Advisory Board member shall end upon closure of the
shareholders’ meeting that resolves on the approval of actions for the second fiscal
year following the appointment, unless a shorter period of office is set at the time of

such appointment. The fiscal year during which the appointment was made is not
counted.

(4) Advisory Board members may be dismissed without statement of cause
before expiration of their term of office through a shareholders' resolution. Any
Advisory Board member may resign from office without statement of cause before
expiration of his term of office through a written statement to the company. To do so,
the member must notify the company in writing three months in advance.

(5) If an Advisory Board member leaves the Advisory Board prior to expiration
of his term of office, then a new member must be elected to the Advisory Board
without delay. Substitute appointments are forthe retired mémber's remaining term
of office.

SECTION 2. CHAIRMANSHIP

(1) The Advisory Board shall have a chairman appointed through resolution of
the shareholders. :

(2) The chairman represents the Advisory Board for issuing and feceiving
statements and declarations.

SECTION 3. RESPONSIBILITIES OF THE ADVISORY BOARD
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50,000 in the fiscal year.

u) Concluding, modifying, and terminating license and cooperation
agreements.

v) Initiating litigation for disputed values exceeding __ 50,000
individually.

w) Granting and revoking powers of commercial representation or other
commercial authority.

x) Issuance of debt.to finance accounts receivables up to eighty per cent
(80%) of total accounts receivables and fixed assets up to one hundred per cent (100%)

of total fixed assets (e.g. leasing :
contracts),

ADDITIONAL AGREEMENTS ACCOMPANYING
THE JOINT VENTURE AGREEMENT AND THE
EXCLUSIVE SOFTWARE. DISTRIBUTION AGREEMENT

1. In order to accelerate and facilitate the start-up of USCo y, the Joint
Venture Company as Joint Venture Company. Euroco and since its date of
incorporation Joint Venture Company has not been active.

As soon as the required documentation has been received from USCo, Inc., the
name of JV Co will be changed to USCo Technology .

2. Concerning Article 3.2. of the Exclusive Software Distribution Agreement,
the 30-day period for the development of a business plan shall start on May 1, _
since the General Manager of USCo y will not join the company before this
date. ST o

3. The Trade Mark License Agreement has been signed under the assumption -
that USCo will promptly complete the respective exhibits.

4. All Agreements were signed under the assumption that a previously
discussed purchase of USCo stock for key employees of USCo y and EuroCo

Partnership will be approved by the Board of USCo,
Inc. Lo

US Co

General Manager, JV-Co..
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EXCLUSIVE SOFTWARE DISTRIBUTION AGREEMENT
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Exclusive Software Distribution Agreement between
USCo Technology, Inc. and Joint Venture Company

This Exclusive Software Distribution Agreement (the "AGREEMENT") is
entered into effective as of ___ (the "EFFECTIVE DATE"), between USCo ("USCO")
and Joint Venture Company (“DISTRIBUTOR").

RECITALS

A. USCo is the owner or authorized licensor of the Software described in
Exhibit A hereto (as it may be amended in accordance with this Agreement).

B. Distributor is a company formed concurrently with the signing of this
agreement that will hire sales, support and managerial personnel for the purposes of
distribution of USCe Software products and provision of USCo services within the

Territory. '

C. The Parties agree to have Distributor distribute the USCo product and
provide the USCo services in the Territory and Distributor will manage Sergeant's
Existing Distributors in the Territory to the benefit of the Existing Distributors,
Distributor and ¢f USCo. )

IN CONSIDERATION OF THE MUTUAL PROMISES CONTAINED HEREIN,
THE PARTIES AGREE AS FOLLOWS:

1. DEFINITIONS.

1.1. "ANNIVERSARY DATE" shall mean the day of the month in which the
Software was shipped to an End-User, VAR or Reseller by Distributor and the same
day in any subsequent year. :

1.2. "APPLICATION" sh3ll mean' software 1;rog‘rams which are deployed by a
Licensee and which consist of one of USCo's software components.

1.3. "DOCUMENTATION" shall mean any manual(s) shipped by USCo with the

. Soﬂ:ware and manuals made available through the Internet and on other electronic

media.

1.4. "END USER" shall mean any third party which licenses Software in order
to fulfill its own data processing needs.

1.5. "END USER LICENSE" shall mean a standard evaluation or run time
license agreement, as the case may be, approved and accepted by USCo in accordance
with this Agreement, pursuant to which End Users are granted the right to utilize
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Software on terms substantially similar to those which are from time to time included
on the then current USCo standard End-User License Agreements which are set out
in Exhibit G, and provided that the language relating to the Grant of License and the
related Definitions shall provide no more rights and are expressed as closely as
reasonably possible in the applicable local language as that used by USCo in the
relevant agreement.

1.6 Intentionally left blank.,

1.7 "JOINT VENTURE AGREEMENT" shall mean the Agreement executed
between USCo and EuroCo on April 8, .

1.8.1 "LICENSE(S)" shall mean an End-User License, a Reseller
Agreement or a VAR License, as applicable.

1.8.2 "LICENSEE" shall mean any party which executes a License with
Distributor.

1.9 "MAINTENANCE" shall mean telephone consultation during USCo's
normal business hours, bug fixes, error corrections and work-arounds, as well as
updates and new releases, if any, which are not separately priced, that USCo makes
to the Software.

1.10 "MARKETING" shall mean all sales promotion activities by Distributor,
and conducted by or for Distributor in the Territory.

1.11 "RESELLER" shall mean any reseller which markets Software for resale
provided that this definition does not include VAR.

1.12 "RESELLER AGREEMENT" shall mean Distributor's Reseller agreements
related to the Software. USCo shall approve the-standard form of Distributor's
) Re;eller Agreement prior to execution by any Reseller. . :

1.13 "REVENUE" shall mean revenue regularly recogm'zéd, net of discounts;
and returns. The term "Revenue” may apply to USCo's Revenue or Distributor's
revenue as the context requires, '

N 1.14 “SOFTWARE" shall mean USCo's Software Modules set out in Exhibit A
ereto. '

1.15 "STRATEGIC PLANS" shall include but shall riot be limited to those plans
established by Distributor for the overall marketing distribution and sales direction of
the Software and services in the Territory including but not limited to the provision of
product maintenance, consulting and training services,
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1.16 "TERRITORY" shall mean those countries set out in Exhibit B of this
Agreement.

1.17 "VAR" shall mean a Value Added Reseller who has integrated or embedded
USCo's product in its own product offering and who has executed a VAR Agreement.

1.18 "VAR LICENSE" shall mean Distributor's Standard VAR Agreements
which contain terms substantially similar to those which are from time to time
included on the then current USCo Standard VAR Agreements, which are set out as
Exhibit H hereto, and provided that the language relating to the Grant of License and
the related Definitions shall provide no more rights and are expressed as closely as
reasonably possible in the applicable local language to those used by USCo.

1.19 "WHOLLY OWNED COMPANY(IES)" shall mean those companies which
are controlled by Distributor and which are used by Distributor to fulfill Distributer's
obligations under this Agreement. "Controlled shall mean that Distributor owns all of
the shares of such company (nominal share holdings which may be required by local
law are allowed) and is responsible for the day to day actions of the company.

1.20 All references in this Agreement to the "sale" of or "selling" of Software.
shall mean the sale of a license to use such Software. All references in the Agreement
to the "purchase" of or "purchasing” of Software shall mean the purchase of a license

to use such Software.
2. LICENSE TO DISTRIBUTOR.

2.1 GRANT OF EXCLUSIVE LICENSE FOR SOFTWARE. Subject to the terms
and conditions of this Agreement, USCo hereby grants and Distributor accepts a )
royalty-bearing, exclusive, nontransferable, nonassignable, right and license to copy
and distribute Licenses of the Software in' the Territory during term of this .
Agreement. Distributor shall nét engage in sales activities relating to the Software
outside of the Territory and shall not seek customers, or maintain a branch or
distribution facility outside of the Territory. Except as expressly permitted herein,
Distributor shall not copy, distribute or sub-license the software except to the extent
that such activities may not be restricted under applicable law.

2.2 Intentionally left blank.

2.3 SUB LICENSE TO VAR. Subject to the terms and conditions of this
Agreement, USCo hereby grants and Distributor accepts a royalty-bearing, exclusive -
nontransferable, nonassignable right to sub license the right to license and distribute-
Software through VAR Agreements in the Territory provided that no VAR agreements
granted pursuant to this section shall remain in effect for a period longer than five (5)
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years. Distributor may grant VAR Licenses which shall be effective for.longer periods
provided that USCo agrees in writing. In any case the VAR agreements have to
include maintenance provisions from USCo. "

2.4 SUB LICENSE TO RESELLERS, Subject to the terms and conditions of
this Agreement, USCo hereby grants and Distributor accepts a royalty-bearing,
exclusive nontransferable, nonassignable right to sub license the right to license and
distribute Software through Reseller Agreements in the Territory. Resellers are
explicitly not granted the right to copy any of the Software, Distributor shall ensure
that Reseller shall not engage in active sales activities relating to the Software
outside of the Territory and shall not seek customers outside of the Territory. Reseller
Agreements granted pursuant to this section shall remain in effect for a period no
longer than five (5) years from the Effective Date of this Agreement.

2.5 WHOLLY OWNED COMPANY. In order to fulfill its obligations under this
Agreement, Distributor may create Wholly Owned Companies within the Territory
provided that each Wholly Owned Company executes a written agreement with
Distributor acceptable to USCo in its sole discretion pursuant to which Wholly Owned
Company is subject to the terms and conditions of this Agreement and in no case shall
Iz: Whol}iy_ Owned Company receive greater rights than are granted to Distributor

ereunder.

2.6 MAINTENANCE. USCo shall grant to Distributor the right to sell Software
ma.intenance to end users of the Software provided that Distributor shall provide
maintenance services in. compliance with USCo guidelines for providing maintenance
services. These guidelines are attached as Exhibit J hereto. A royalty will be paid to
USCo for each maintenance contract which should be sold on a prepaid annual basis
to end users. USCo will supply product updates, new versions, new releases and 2nd
line technical support. Distributor will provide first line customer support to all
customers in the Territory and all product distribution to End Users required under
the maintenance contracts, e :

2.7 REPRODUCTION OF COPIES. Subject to the terms and conditions of the

Agreéement, Distzjbuton; may reproduce at no charge a reasonable quantity of Software

-'to be usgd solely for Software marketing purposes by Distributor, Wholly Owned
Companies or Resellers ("MARKETING COPIES") provided that Distributor shall
keep accurate records of all copies made and such record shall be made available to
“USCo at USCo's reasonable request. Distributor, acting reasonably, will determine
thz_a number of Marketing Copies. Distributor shall ensure that Wholly Owned
Companies and Resellers are not permitted to retain possession of Marketing Copies
except pursuant to a written License agreement,

2.8 USCO'S RESERVED RIGHTS.
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(a) CUSTOMERS OUTSIDE TERRITORY. Distributor shall not have
exclusivity and shall receive no payment with respect to USCo's End User eustomers
from locations outside the Territory that deploy Applications within the Territory or .
VARSs from outside the Territory that sell proprietary end user applications that
include USCo Software in the Territory. USCo shall supply to Distributor a list of
multinational companies with which USCo conducts sales in the US or elsewhere such
list may be updated at any time. Distributor shall have the right to solicit direct
business from those divisions or subsidiaries of such companies that are located in the
Territory, and the Split policy, as set out in section 5.4 of this Agreement will apply to
situations of joint efforts.

(b) CHANGES IN SOFTWARE. USCo reserves the right, from time to
time, in its sole discretion and without liability to Distributor, to add to or delete from
Exhibit A the Software which Distributor is authorized to distribute. USCo agrees to
give Distributor ninety (90) days notice prior to deleting Software from Exhibit A.
USCo cannot delete from Exhibit A product, and shall also add any product which is

. directly or indirectly sold somewhere else, including but not limited to new Software

releases.

(e) Notwithstanding anything to the contrary in this Agreement, USCo
will not be treated as in breach of its exclusivity obligations in the event of Software
sales from outside the Territory to inside the Territory, by multi-national companies,
whose importation USCo is unable to preclude by reason of application of law or which
any third party is entitled to make.

2.9 TITLE. Distributor acquires only the rights expressly granted in this
Agreement. All rights not expressly granted herein are reserved by USCo. Nothing
contained in this Agreement shall be construed as conferring upon Distributor, by
implication, estoppel or otherwise, any license or other right except the license and
rights expressly granted herein. The licenses granted herein are granted solely to
Distributor, and not; by implication or otherwise, to any parent or affiliate of Licensee.
.Except to the extent the followiti§ activities may not be restricted under applicable
law, Distributor shall not create derivative works of, disassemble, decompile or
otherwise reverse-engineer the Software, and shall prohibit its end users, Resellers
and VARs from doing the same. All right, title and interest in and to the Software and
-Documentation delivered to Distributor, and all intellectual property rights therein
and related thereto, shall at all times remain the property of USCo or USCo's

licensors. ' _
2.10 INDEPENDENT CONTRACTORS.
Distributor's relationshipbwi_th USCo during the terms of this Agreement will

be that of an independent cbntract«_)r. Distributor will not have, and will not represent.
that it has, any authority to bind USCo to assume or create any obligation, express or
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implied, to enter into any agreements, or to make any warranties or representation
on b_e%lalf of USCo or in USCo's name other than as expressly authorized herein ]
Addltlona.ll)‘f, nothing in this Agreement shall be construed to constitute the par-ties as
partners, joint venturers, co-owners or otherwise as participants in a joint or common

Reseller is or will at any time be a "commercial a " withi i

er is or w gent" within the meaning of EC
Council Dm'ectlve of 18 December 1986 on the coordination of the laws of tie Member
States relating to self employed commercial agents of any related legislation.

3. DEVELOPMENT AND IMPLEMENTATION OF ANNUAIL BUSINESS PLAN.

3.1 USCo apd Distributor will develop an annual written business plan that
sets forth: (1) ifhe initial hiring of Distributor personnel in conformity with Exhibit C
hereto; (2) selling and other revenue activity by Distributor in conformity with Exhibit
D hereto; (3) marketing advertising and other promotion plans related to this
agreement; (4) establish based consulting and training services for the
Soﬁnfvare; () establish maintenance and technical support for the Software in the
Territory; and (6) all other activities of Distributor contemplated by this Agreement,

3.2 The first annual business: plan shall be finalized by the parties within thirty

before ?éf;ST};fpi\dviso:ydBoa:: of Distributor must approve eve“ry annual business plan
1015 implemented as the requirement is set out i i il i ibi
the Joint Venture Agreement. in specific detail in Exhibit E of

4. BUSINESS OPERATION OF-DISTRIBUTOR; ~

. 4.1 GENERAL MANAGER. The Distributor will i ceeptable to
USCo as General Manager of Distributor. " will provide a person acceptable to

the aut;;(z)ﬁty to mal: 1l al b - e or ger shall have
e all general business ti isi
day operations of Dis b operation decisions relaf;ed t(? ‘the day to

4.3 STRATEGIC PLANS. During the first three (3) years of Distribui:or’é

operation the General Manager of Distributor shall review ( .
the ( 1 Me with USCo all Strategi
Plans of Distributor, USCo shall assist with the Strategic Plans through sug;esii:l
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4.4 DISTRIBUTOR TO BE OPERATIONAL WITHIN 90 DAYS. The General
Manager of Distributor shall use his best efforts to have Distributor in.full-operation
(sales and support functions in place) within 90 days following the Effective Date of
this Agreement.

4.5 USCO'S DUTIES AFTER INCORPORATION OF DISTRIBUTOR. USCo
shall:

(a) turn over to Distributor all sales leads applicable to the Territory and
thereafter all sales transactions for the Territory shall be quoted and invoiced by
Distributor (or applicable VARSs) to the end user customers, Resellers and VARs.

(b) USCo shall notify all Resellers, VARs and end user customers and
prospects in the Territory of the changes in responsibility.

(c) USCo shall supply Distributor with a list of all current maintenance
customers in the Territory. Distributor shall have the right to renew maintenance for

such customers in the Territory. :

(d) USCo and Distributor shall negotiate local support for such customers
in the Territory during the remaining period of the maintenance contract or if
negotiations fail, USCo may provide direct support.

4.6 USE OF INTERNATIONAL PRICE LIST. USCo recommends that
Distributor uses USCo's International Price List as its basis for pricing under this
Agreement for distribution of Software and Services pursuant to this Agreement.
However, Distributor shall be absolutely free in defining its resale prices and shall in
no event be bound to follow USCo's price recommendation. Prices may be translated
into Marks/Euros from time to time. USCo shall periodically consult with the
General Manager as to the form and content of the International Price List. -

Distributor shall be absolutely free in deciding on whether and which discounts to
grant to customers, USCo recommends that the General Manager of Distributor ..
authorizes the same discounts from the list prices (as set forth in USCo's then current
International List Prices) as are allowed to USCo's sales department in USCo's
nonstandard pricing terms and conditions procedure (hereinafter the "Pricing Policy")
which is attached as Exhibit F for strategic software licensing customers. )

4.8 ACCESS TO USCO PRICING COMMITTEE. The General Manager may
consult with USCo's pricing committee regarding the justification of larger discounts
than are recommended under Section 4.7, and or-other sales accommodation &nd to
end users, on a case by case basis. USCo and Distributor agrée to use their best efforts
to ensure all requests for additional discounts or other pricing accommodations are
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promptly attended to. In those instances in which General Mana, i i
t : ger (in good faith)
must act without first seeking discount advice under the Pricing Policy, USCo shall.

purposes of this section the term "Key Persons" shall i
o ket ot ] mean all sales, systems engineer

_4. 10 STAFFIN(% LEVELS. Distributor and USCo have agreed on a pla.n.
.re%;rdr}ng (':}tle apg‘x}']cjiprxate staffing levels in order to sell and offer the related services
i ° . g
gf;i b ;inzr;;ﬂ (;:y s staffing plan is set out in Exhibit C hereto and should serve as a

) 4.11 ASSESSMENT OF DISTRIBUTOR EMPLOYEES. USCo shall participate
in the ongoing assessment of all employees of Distributor. USCo may provide written

4.12 W'RITTEN ’ASSEfSSl\dEN TS. Distributor shall provide to tﬁe USCo
membe.r of Distributor's Advisory Board, on going written assessments. at three (3)
month intervals for emplqyees.»identiﬁed by USCo as non-performing. '

Once USCo is public, no information should be 1 id istri i
fonse USGolis: k,iowledge. ) i provided to Distributor which could

" 4.14 ATTENDANCE A'_l‘ USCO MEETINGS. Distributor's Generél Manager
will be allo_wed to pa‘u@mpatem all major and relevant USCo meetings concerning
trends, markets, products and strategy like a General Manager of a USCo subsidiary

participa?ing-in' USCo's General Manager meetings. Distributor may be excluded from
any meetl.ng if, in the sole discretion of the President of USCq it would be
inappropriate for a representative of Distributor to attend.
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4.15 DISTRIBUTOR TO PROVIDE SALES AND MARKET INFORMATION
TO USCO. Distributor will promptly provide similar information to USCo. Samples of
all marketing and advertising materials prepared by one party will be promptly
provided to the other with rights to use such materials to further jointly the sales of

USCo products.

4.16 PROVISION OF QUARTERLY FINANCIAL REPORTS. Distributor will
provide USCo a quarterly financial report of its operations including but not limited to
its balance sheet and income statement prepared in accordance with generally
accepted accounting principles (USA), and a personnel roster by name, position held
and location with new hires and termination's identified, and Distributor will keep its

books on a calendar-year basis.

4.17 PROVISION OF REVENUE PROCEDURES TO DISTRIBUTOR. USCo
will provide to Distributor copies of its accounting and revenue recognition procedures
and Distributor will comply with these procedures to the extent that it is able under.

law. This provision also applies to section 4.16 of this Agreement.

4.18 ANNUAL AUDIT OF DISTRIBUTOR. At its expense, Distributor will
have an annual audit by Coopers & Lybrand results of which will be promptly -

supplied to USCo.

4.19 PROVISION OF MONTHLY SALES REPORTS. Distributor shall also
promptly provide to USCo monthly sales and a three month forecast of expected
orders, including identification of the top five revenue potential projects, for USCo
products and services in a USCo approved format.

4.20 MARKET AND SALES STRATEGY. Distributor shall utilize the general
market and sales strategies used by USCo. This strategy currently has a focus on’
consumer goods industries, telecommunications and the financial services industry,
however the strategy may charife from time to time and is not an exclusive strategy.

4.21 COMPLIANCE WITH U.S. FOREIGN CORRUPT PRACTICES ACT. The
Distributor shall be'managed so as to observe the following requirements in all -
transactions: (a) No action shall be taken by or on behalf of the Distn'putor which
violates any applicable law or regulation of the United States, or any country in the
Territory; (b) no expenditure for other than lawful purposes shall be made by or'on
behalf of the Distributor; and (c) no payments shall be made and nothing of value ~
shall be given to government officials by the Distributor or any of their respective
agents, except such payments as are required by law and made to such officials.in
other than their individual capacities; or (d) otherwise taken any action that would
constitute a violatien of the U.S. Foreign Corrupt Practices Act, 15 U.8.C, Section

78dd-1 et seq. :

40

58 of 72



ACC's 2007 ANNUAL MEETING

5. COMPENSATION.

5.1 (i) Royalties to USCo shall be calculated based on amounts invoiced to
end users (exclusive of freight charges and any applicable sales and consumption
taxes (VAT)), and Royalties shall be adjusted for credit invoices, using the following
royalty rates:

Software Products [*]%
Maintenance fees [*]%

(ii) Royalties to USCo resulting from Licenses sold through VARs and
Resellers in Territory shall amount to 40% of the then current International Price List
for Product Licenses. In case of special VAR and Reseller deals where the General
Manager uses the rules of Article 4.8. for pricing and discounting purposes, different
royalties may be negotiated with USCo.

5.2 Compensation to USCo shall not be due from Distributor for evaluations
limited to thirty (30) days or less or copies used for marketing or demonstration
purposes only.

5.3 USCo reserves the right to change its International list prices with ninety
(90) days prior written notice to Distributor.

5.4 SPLITS -- "VAR Deals" and deals as defined in 2.8(a) where both USCo and
Distributor are directly involved under this Agreement are subject to revenue or
royalty splits as agreed to by the General Manager of Distributor and USCo's
applicable Vice President responsible for European Sales. If no agreement is made as
provided above, then the split will be resolved by the President of USCo following
consultation with Distributor. Splits may be appropriate in instances where USCo and
Distributor must each provide sales and markeéting support to a customer in order to
finalize an agreement. Such an agreement would be one, which is closed outside the -
Territory, but Distributor is involved in the transaction in the territory. :

5.5 NO COMPENSATION FROM QUTSIDE THE TERRITORY. Distributor

. will receive no compensation with respect to VAR's from outside of the Territory that
market Applicationg in the Territory except that USCo or Distributor may contract
with a VAR that (i) intends to market globally and (ii) is a major factor in its industry.
In such instance, it is necessary and desirable that USCo and Distributor cooperate to
facilitate the entry of the VAR into respective markets and assist such VAR in its
marketing efforts. In such instances, either USCo or Distributor may receive a portion
of the royalty paid by the VAR, or some other negotiated payment for the services
provided in the respective territory. The amount of royalty or fee shall be negotiated
as provided for in Section 5.4 "Splits."” .
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5.6 PAYMENT. Distributor will pay royalties bi-monthly, by wire transfer
within seven (7) days following the 15th and the end of each month, based on
payments received during the month from customers, Resellers, and VARs. Payments
to USCo shall be due and payable from Distributor once Distributor has received
payment from a customer. Distributor shall make all commercial efforts to ensure the
credit worthiness of each end user Licensed pursuant to this Agreement and
Distributor shall use all efforts to ensure that each customer pays all fees owed to
Distributor according to Distributor's inveice terms. Distributor shall prepare and
remit at the end of each month an Aged Receivable document.

5.7 REPORTS. Along with each payment as deseribed in section 5.6, Distributor
shall supply a report with copies of customer invoices, (if possible with the name and
location of the customer, and products sold) and a calculation of the royalty due for the

invoice.
5.8 MAINTENANCE. Distributor shall pay to USCo the amounts set out in

section 5.1 of this Agreement for Maintenance provided to End Users. Payment for
Maintenance shall be made yearly in advance, and, unless Maintenance is canceled by

' Distributor, USCo or End-User, at least thirty days before each subsequent

Anniversary Date. Distributor shall pay for Maintenance as provided in Section 5.6.
USCo policies require that maintenance be purchased at the inception of a License for
extension of product warranties and that back maintenance is required for
reinstatement of customers that have let their maintenance contracts lapse.

5.9 TRAINING AND CONSULTING. USCo shall grant to Distributor rights to
provide USCo training courses with Distributor's own personnel to End Users; and
Distributor shall have the right to provide Distributor's USCo trained consultants to
assist customers with use of the Software Products. Such training and consulting
shall meet USCo's quality standards. Distributor shall pay the reasonable travel and
living expenses for any USCo consultants or agénts brought from the US to the
Territory. For extended visits, over two weeks, USCo will invoice Distributor for a
daily rate approximating the compensation and benefits of the USCo consultant or
agent for the period involved. ) . :

5.10 REPORTING. Distributor agrees to provide USCo with a monthly sales
report in format and media reasonably requested by USCo and also meeting
Distributor's needs, which details if possible purchase order numbers, quantity of each
type of Software licensed during the month (including copies distributed by.
Distributor to Reseller, End User orders delivered by Resellers, End-User orders
delivered by Distributor, and Marketing Copies made), machine class, unit and
extended price to USCo the buyers' names and addresses and Reseller numbers (if
any), and any other related information reasonable requested by USCo. This report

“shall be forwarded to USCo within fifteen (15) days of the close of each calendar
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month. In addition, Distributor shall ensure that Resellers provide similar such
reports to Distributor and that the information contained in such Reseller reports is
accurately reflected in Distributor's report to USCo. If Distributor orders Software
directly from USCo such information shall be supplied on the order.

5.11 AUDIT. Distributor agrees to allow an independent auditor to review
Distributor's books and records related to the activities described in this Agreement in
order to determine the accuracy of the reports and agrees to require Resellers to allow
a similar independent auditor review. The independent auditor will be chosen by
USCo and approved by Distributor; whose approval shall not be unreasonably
withheld. The review will be paid by USCo. The reviews oceur at mutually agreeable
times during normal business hours and will not occur more frequently than one time
per year. The independent auditor shall he instructed to keep all information learned
strictly confidential, )

5.12 WITHHOLDING TAXES. AllL payments by Distributor shall be made free
and clear of, and without reduction for, any withholding taxes. Any such taxes arising
in Territory which are otherwise imposed on payments to USCo shall be the sole
responsibility of Distributor.

6. RESELLER AND END USER SERVICE.

6.1 PRODUCT SUPPORT. Distributor shall provide customer support
consistent with industry custom for all Software distributed hereunder. Distributor
shall maintain on site staff support personnel sufficiently knowledgeable with respect
to the Software to answer Existing Distributor, Wholly Owned Company, Reseller,
End User and other customer questions regarding the use and operation of Software.

6.2 DISTRIBUTOR MAINTENANCE SUPPORT. Distributor shall ensure that
all Reseller or End User questions regarding the use or operation of Software =
marketed by Distributor are initially addressed to and answered by Distributor. Any
Reseller or End-User service questions resulting from Distributor's sales to Resellers
or End-Users shall be referred by USCo back to Distributor, : :

6.3 USCO SUPPORT TO DISTRIBUTOR. USCo shall provide telephone
consultation to Distributor with respect to any Reseller/End-User questions which
Distributor cannot adequately answer. Distributor shall not represent to any third:
party that USCo is available to answer questions from any Reseller, End-User or
other customer directly. To allow Distributor to offer proper support as USCo for
severity 1 defects as defined in Exhibit I Distributor shall have access to USCo
support. USCo shall make maintenance support available to Distributor on a 24-hour
basis. ’
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6.4 TRAINING. On the request of Distributor, USCo will provide training for a
mutually agreed number of Distributor's technical employees at no charge by sending
them to USCo Training Classes in the US. USCo Training Classes specifically -
requested by Distributor in the Territory will be charged to Distributor at mutually

agreed cost.

7. WARRANTY.

7.1 USCo warrants to Distributor that each individual Software product for
which Maintenance fees have been paid will substantially perform the fanctions
described in the documentation provided by USCo for as long a period as to enable
Distributor to grant its customers the legally required warranty (six months in

y at the time of signing this Agreement) so long as such Software product shall
have been properly shipped and not tampered with by Distributor. If USCo finds a
material deviation in Software performance during the period, as Distributor's sole
and exclusive remedy, USCo will replace, modify, or issue a refund for the Software,
at USCo's option, provided it is within the law, so that it performs substantially in
accordance with the documentation.

7.2 Other than as stated in this section 7, there is no representation or
warranty or condition, express or implied, as to any matter whatsoever, including
without limitation, the condition of software, its merchantability or fitness for a

particular purpose.
8. ADDITIONAL OBLIGATIONS OF USCO.

8.1 HARMONY OF OPERATIONS. USCo will provide to Distributor such
policies and procedures as are necessary to synchronize operations, so that to the End
User customer, Distributor would appear to be a separate company, however closely
aligned with USCo.

8.2 CONSULTATION T¢ DISTRIBUTOR. USCo will work closely with and
provide consultation to Distributor management through telephone meetings or other
appropriate manner of communication. ; )

8.3 USCO COORDINATOR. USCo agrees to appoint one person as the

. designated coordinator between Distributor and USCo. USCo will be responsible for

ensuring that this employee will be knewledgeable in USCo's sales and marketing
procedures. i : ) :

8.4 USCO STAFF AT DISTRIBUTOR SITE. USCo will provide to Distributor
persons with technical and sales knowledge to support Distributor in the Territory
during start-up phase with relevant direct expenses split equally between USCo and
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Distributor. The purpose of the supplied person is to "jump start" operations of
Distributor.

8.5 ISO 9001. USCo will make its best effort to gain ISO 9001 registration
within 12 months of the Effective Date of this Agreement.

8.6 RESPONSE TO INQUIRIES. USCo shall promptly respond to all inquiries
from Distributor concerning matters pertaining to this Agreement,

8.7 NEW RELEASES. USCo shall promptly inform Distributor of new releases
of Software. ' )

o 8.{3 OTHER SOFTWARE PRODUCTS. USCo shall offer to Distributor product
distribution rights in the Territory for all other products distributed directly or
indirectly by USCo in accordance with Exhibit A.

8.9 PRODUCT ANNOUNCEMENTS. USCo shall use its best efforts to not
make or distribute product -announcements related to the Software directly to End
Users in the Territory unless coordinated with Distributor.

_ 8.10 PRODUCT RELEASE PLANS. USCo shall use its Best efforts to give

provide to Distributor monthly product release schedules and Quarterly product
planning schedules.

8.11 CUSTOMER INFORMATION. USCo will transmit to Distributor the
names and addresses of prospective customers in the Territory from whom USCo
Teceives inquiries regarding the Softwar . )

8.12 MARKETING AND-FECHNICAL INFORMATION. At Distributor's
request, USCo will either loan, or'sell at USCo's cost, to Distributor marketing and
techn.ical information concerning the Software, as well as catalogs and. other sales
ai((iis, all in the English language, for the use of Distributor in marketing and selling to
end users.

8.13 USCO AND DISTRIBUTOR TO COOPERATE IN MARKETING
ANN¢ OUNCEMENTS. USCo shall make all reasonable efforts to consult and

8_.14 USCO OBLIGATION TO-GO TO TE_RRITORY. USCo employees shall not
be required to come to the Territory to support sales/marketing activities. To the
extent that both parties feel that such a visit is in the best interest of Distributor,
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Distributor will pay the reasonable travel and living expenses of the requested USCo
Employee. For extended visits, over two weeks, USCo will invoice Distributor for a
daily rate approximating the compensation and benefits of the individual for the
period involved. In the case of Split deals as described at section 5.4 hereof, travel and
compensation costs will generally be considered in the split of revenue to each party.
In the case of support issues defined as "severity 1 and 2" in USCo's Maintenance And
Technical Support document set out as Exhibit J hereto, and for which the services of
a USCo Employee are imperative, USCo shall pay the relevant expenses.

9. ADDITIONAL OBLIGATIONS OF DISTRIBUTOR.

The following are additional bbligations to be undertaken .by the Distributor at
the Distributor's sole expense:

9.1 MANUFACTURE OF PRODUCTS AND TRAINING MATERIAL.
Distributor will manufacture all Software and training materials to be distributed in
accordance with the Methods and Standard of Quality set out in Exhibit K hereto in
the Territory pursuant to this Agreement and deliver such products to End Users.
USCo will supply masters of tapes, disks and documentation as are required for
Distributor to meet its responsibilities under this section. Distributor shall be allowed
to buy from USCo all Software media, documentation and training materials which
USCo makes commercially available at USCo's cost.

9.2 ENFORCEMENT OF INTELLECTUAL PROPERTY. Distributor will use
its best efforts to protect USCo's Intellectual Property rights in the Software in the
Territory, including but not limited to thorough use of Non-Disclosure agreements and

" proper contract administration of the soffware license agreements, and Distributor

shall promptly report to USCo any infringement of such rights of which Distributor
becomes aware; provided, however, that USCo reserves the sole and exclusive right at
its discretion to assert claims against third parties for infringement or
misappropriation of its Intellectual Property Rights in the Software in the Territory,
“Intellectual Property Rights" $hall mean patent right, copyright right (including; but
not limited to, rights in software, audiovisual works and'moral rights), trade secrét - -
rights, trade mark rights and any other intellectual property rights recognized by the
law of each applicable jurisdiction. ) a '

9.3 MARKETING AND PR EFFORTS, Distributor will use its best efforts to
vigorously and aggressively market and sell the Software within the Territory and to
satisfy those reasonable criteria and policies with respect to Distributor's obligations
under this Agreement developed and annotinced and communicated in writing to
Distributor by USCo from time to time. Distributor will provide USCo sales forecast
and pipeline information monthly and as requested by USCo. Distributor will develop
and implement effective marketing programs to assist in the sale of the Software
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including those agreed upon in annual business plans or otherwise between the
parties.

9.4 USCO SALES MEETINGS. Distributor shall attend USCo's scheduled
Sales meetings which are scheduled to occur at least annually. In addition, business
review meetings should be held between the General Manager of Distributor and the
USCo Coordinator once in a quarter.

) 9.5 STAFF TRMNING. Distributor agrees to provide its staff and Resellers
w1th_ adgquate training regarding the use and operation of the Software, and to also
pr(;;nde its staff and Resellers with regular training regarding updates of the
Software.

o 9.6 FINANCES. Distributor shall maintain working capital sufficient, to allow
Distributor to perform fully and faithfully its obligations under this Agreement.
Distributor shall devote sufficient financial resources and technically quéliﬁed sales
and service personnel to the Software to fulfill its responsibilities under this.
Agreement.

9.7 STANDARD OF BUSINESS PRACTICES. Distributor shall establish and
maintain,vand shall cause its Resellers, employees and agents to establish and
maintain a high standard of ethical business practices in connection with the
distribution of Software within the Territory, including, without limitation, all
applicable laws and regulations. Distributors shall follow such applicable sale:
policies as are established by USCo from time to time. :

9.8 INTELLECTUAL PROPERTY RIGHTS REGISTRATIONS AND
GOVERNMENT APPROVALS. Distributor shall promptly notify USCo in writing of
and shall assist USCo with any registrations of filings required to obtain all needed
copyright, trademark or other intellectual property rights protection, in USCo's name,
for the Software within the Teiritory, and to obtain any.necessary government
approvals with respect to this Agreement. Distributor agrees to proniptly register this
Agrefament, after notifying USCo if the laws or regulation of any country in the
il‘eml;ory require its registration for any purpose with any governmental agency or
instrumentality. ) )

9.9 NO COMPETING PRODUCTS. During the first three years of the
Agreement, Distributor will not sell any products, for use in the Territory, except the
Software or software provided by USCo which is later made available under this
Agreement. A&_er three years, Distributor shall be free to sell and service products of
any manufacturer including those preducts that could compete with USCo products

provided that Distributor is otherwise in compliance with the terms of this

Agreement.
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10. INDEMNIFICATION.

10.1 USCo will defend at its expense any action brought against Distributor to
the extent it is based on a claim that the Software or any part thereof, when used
within the scope of this Agreement, infringes a patent or copyright and USCo will pay
any settlements and any costs, damages and attorney's fees finally awarded against
Distributor in such action which are attributable to such claim; provided that the
foregoing obligation will be subject to Distributor notifying USCo promptly in writing
of the claim, giving USCo the exclusive control of the defense and settlement thereof,
and providing all reasonable assistance in connection therewith.

10.2 Notwithstanding the above, USCo shall have no liability for any claim of
infringement of a patent or copyright based on: (i) use of a superseded or altered
release of the Software or portion thereof if such infringement would have been
avoided by the use of a current unaltered release of the Software which USCo -
provides to Distributor, or (ii) the combination, operation or use of the Software
furnished under this Agreement with products or data not furnished by USCo if such
infringement would have been avoided by the use of the Software without such

products or data.

10.3 In the event that the use of the Software becomes or in USCo's reasonable
opinion is likely to become the subject of a claim of infringement of patent or copyright
rights, it is USCo's option to remedy the situation by: a) procuring the continuing
right to use the Software as contemplated or b) replacing or modifying the Software
such that use is no longer an infringement or c¢) terminating the License and
refunding the fees paid by Distributor to USCo but prorated over a thirty six (36)
month period, to the extent that Distributor is obligated to refund such fees to its

customers.

10.4 The foregoing states the entire liability and obligation of USCo with
respect to infringement or claimswof infringement of any patent, copyright, trade
secret, or any other proprietary right. .

11. EXPORT ADMINISTRATION. -

11.1If the Software is to be used or distributed outside of the United States,
Distributor agrees to comply fully with all relevant regulations of the United States
Department of Commerce and with the United States Export Administration Act to
assure that the Software is' not exported in violation of United States Law. Distributor
agrees that neither the Software nor any other technical data nor the direct product

' thereof is intended to be used for any purpose prohibited by the Act or regulations

promulgated thereu_nder, including, without limitation, nuclear proliferation or
chemical/biological weapons or missiles.
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12. MAINTENANCE.

12.1 Distributor shall be solely responsible for maintenance for its own
customers.

12.2 DISTRIBUTOR CONTACT. Distributor shall appoint one person asthe
principal Maintenance Contact Point for the communication of bugs and errors to
USCo and for the receipt of bug and error fixes, work-arounds and updates, if any
Additionally, Distributor shall appoint another person asa back-up to the principal
contact point. .

12.3 USCO CONTACT. USCo shall appoint one person as the principal
Maintenance Contact Point for the receipt of bugs and errors from Distributor and for
the communication to Distributor of bug and error fixes, work-arounds and updates, if
any. Additionally, USCo shall appoint another person as a back-up to the principal
contact point. . ’

12.4 MAINTENANCE AVAILABILITY. Maintenance is available only for the
most recent version of the Software and the Ppreceding version for no longer than 12
months after the current version becomes generally available. USCo shall ensure that
Maintenance is available for the period mandated by local law in the Tex"ritory and
Distributor shall use its best efforts to inform USCo of any local laws which may affect
USCo pursuant to this section.

13. TERMINATION/DEFAULT,

13.1 TERM. This Agreement shall continue in force from the Effective Date
without a specific termination date, unless terminated under the provisions of this
Section 13. This Agreement shall survive the termination of the Joint Venture
Agreement executed as of April 8, between USCo and EuroCo , unless the

-provision of said Joint Venture Agreement conteimplate that this Agreement shall )
automatically and immediately terminate.

13.2 DISTRIBUTOR'S RIGHT TO TERMINATE: The Distributor shall have
the right to terminate the Agreement

13.2.2) for Cause:

(1) if USCo shall have defaulted in a material way in 1ts obligations
to provide and support its Software; or

(ii) if USCo has became unable to meet its requirements under this
Agreement due to financial inselvency; or
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(iii) other material default of a material provision of the
Agreement.

Notwithstanding the foregoing, if Distributor desires to terminate pursuant to
this section, then Distributor shall give written notice to USCo that if the breach is
not cured within sixty (60) days this - Agreement will be terminated. If Distributor
gives such notice and the breach is not cured during the sixty day period, then this

Agreement will terminate.

13.2.b) Furthermore, Distributor shall have the right to terminate this
Agreement upon twelve months notice following the fourth year of the agreement.

13.3. EFFECT OF TERMINATION PURSUANT TO SECTION 13.2. Following
termination under 13.2., Distributor shall change its name and procedures to
eliminate all reference to USCo and shall retain the right to continue to support
maintenance contracts with end users and otherwise provide support.

13.4. USCO'S RIGHT TO TERMINATE.

13.4a) for Cause:

USCo shall have the right to terminate Distributor's exclusive
distribution rights if
(i) Distributor fails to meet its minimum royalty payment target in
any given 12-month period as set out in Exhibit E and USCo and Distributor also

were in material disagreement with respect to the operations or operating plan and
have been unable to resolve such disagreement; or =

USCo shall have the right to terminate the agreé}nent_if

(ii) a material number of customers or Resellers indicate

substantial dissatisfaction with Distributor's service levels; or

(iii) Distributor is financially or otherwise unable or unwilling to
meet its obligations under the Agreement; or (iv) other material default of a material

‘provision of the Agreement; or

(v) failure to establish during the first twelve months of the
Agreement, a training and consulting organization which functions pursuant to
standards agreed upon by USCo and Distributor.
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Notwithstanding the foregoing, if USCo desires to terminate pursuant to
this section, then USCo shall give written notice to Distributor that if the breach is
not cured within sixty (60) days this Agreement will be terminated. If USCo gives
such notice and the breach is not cured during the sixty day period, then this
Agreement will terminate.

13.4b) Furthermore, USCo shall have the right to terminate this
Agreement upon twelve months notice following the fourth year of the agreement.

13.4.1 EFFECT OF TERMINATION UNDER 13.4 Following termination
under section 13.4 above, the Distributor shall have the right to liquidate its business,
however, if it does so, it shall allow USCo to hire Distributor's former employees
directly or through a third party to provide support to existing customers.

13.4.2 Following termination under section 13.4 a) Sub sections (i), or (ii)
if Distributor continues to operate, it shall change its name and procedures to
eliminate reference to USCo and Distributor shall retain (a) the right to License USCo
products in the Territory on a non-exclusive basis for a period of one year (renewable
annually upon mutual agreement) and (b) provide support to existing and new
customers through the expiration of applicable maintenance contracts.

13.5 Following termination under section 13.4 a) Sub sections (iii) or 13.4. b),
all Distributor rights to License and support USCo products shall cease, however,
USCo shall honor new purchase orders during a transition period which are prepaid
or for which direct payment from a credit worthy customer can be arranged.

13.6 Following termination, under section 13.4 Sub-sections (iv) or (v) above,
Distributor shall change its name as indicated above, and have the right to provide
support to existing customers through the expiration of applicable maintenance
contracts. )

13.7 POST TERMINATION COOPERATION: Following terminate pursuant to
sections 13.2 and 13.4 herein, the parties agree to cooperate with each other for an
orderly transition of selling and service activity to established customers to UsCo

directly or to an authorized third party.

13.8 PROVISIONS OF UPDATES FOLLOWIN_G TERMINATION. In the event
of termination pursuant to this Section 13 and to.enablé USCo to continue to provide
updates of the Software t6 End Users and Resellers, Distributor shall provide USCo
within thirty (30) days of the effective date of termination with a complete customer
list of all such End Users and Besellers, showing, at a minimum, names, addresses,
type and amount of Software sold. ’ s
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13.9 EFFECT OF TERMINATION. Unless provided otherwise above, on
termination or expiration of this Agreement, Distributor shall (a) immediately cease
using, copying and distributing the Software, and (b) certify to USCo within one
month after termination that Distributor has destroyed or has returned the Software
and all copies. This requirement applies to copies in all forms, partial and complete, in
all types of media and computer memory and whether or not modified or merged into

other materials.

13.10 ASSIGNMENT OF EXISTING AGREEMENTS. On termination or
expiration of this Agreement Distributor shall immediately take all required actions
to assign all end user, VAR and Reseller Agreements to USCo. Distributor agrees to
ensure that all Wholly Owned Companies shall also assign all end user and VAR
agreements related to the Software and Services to USCo.

13.11 RETURN OF MATERIALS. All trademarks, trade names, patents,
copyrights, designs, drawings, formulas or other data, photographs and samples of
every kind pertaining to the Software and to the Documentation which shall include
any which may relate to any localization and which shall remain the property of
USCo. Within thirty (30) days after the termination of this Agreement, Distributor
shall prepare all tangible such items in its possession to be returned pursuant to
section 13.9, for shipment, as USCo may direct, at USCo's expense. Distributer shall
not make or retain any copies of any confidential items or information which may
have been entrusted to it. Effective upon the termination of this Agreement,
Distributor shall cease to use all trademarks, marks, and trade names of USCo.

13.12 LIMITATION ON LIABILITY. In the event of termination by either

‘party in accordance with any of the provisions of this Agreement, neither party shall

be liable to the other, because of such termination, for compensation, reimbursement
or investments, leases or commitments in connection with the business or goodwill of
USCo or Distributor. Termination shall not, however, relieve either party of
obligations incurred prior to the termination. o R .

13.12.1 LIMITATION OF LIABILITY -- TRADE MARKS: Distributor
acknowledges that USCo is, and will remain the sole and exclusive owner of all
goodwill associated with the trade marks of USCo. Distributor recognizes the value of
the goodwill associated with the trade marks of USCo, and acknowledges that such
value is owned by and belongs solely and exclusively to USCo. Distributor waives any
right it may have to receive any compensation or Teparations prior to, upon.or - ’
following teérmination or expiration of this agreement under the law of the territory or
otherwise. - . : )

.. 1818 CUSTOMER :SUPPORT. Following termination of this Agreement, USCo
and Distributor shall cooperate to make available to Resellers and End Users
Software support and maintenance by USCo at USCo's then current standard rates.
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Di.stn'butor agrees to pay such standard rates to USCo or, at Distributor's option, to
rem_l?iurse to such Resellers for the duration of the stated maintenance and support
period.

13.14 SURV]VAL_ OF TERMS. The provisions of Sections 5, 7, 9.5, 10, 11, 12,
13, 15 and 21 shall survive the termination of this Agreement for any reason.

14. LOCALIZATIONS.

) 14..1 USCo shall have the obligation (at its expense) to provide software
localfzatlon/local language documentation whenever necessary baséd on USCo's
f]nghsh langu;(igte' docul:ilentation. Distributor shall (at its expense) provide local

anguage marke ing and promotional materials based on the English sales coll
used by USCo which USCo shall provide. Distributor shall also hgave the r?ght (z.tteftasl
expense) to provide such localization/documentation and materials. All such materials
shall meet USCo's published quality standards,

o 14.2 USCo shall retain ownership of all derivative works from its materials and
Distributor shall promptly supply copies of any materials or documentation it
prepares and executes any requested documents necessary to perfect USCo's
ownership in the intellectual property.

] 14_.3 If USCo e]gcts to use local language Documentation or materials, USCo
will obt:?un such materials from Distributor at Distributor's cost or for a nominal
royalty if USCo has printed the material.

1,4'4 Distribl'ltor may suggest to USCo Software changes that it considers
helpful in the Territory; however USCo shall be entirely responsible for the
development and content of the Software.

14.5 U.SCo may agree with Distributor to-provide techiiical and engineéring
support f'eqmred to make locali;ations or new features to the Software on a'case by
‘case .b,as;s as commercial conditions warrant. HoWever, in any case USCo shall be
required to create localizations for every new software release. '

14..6 USCo agrees to implement as soon as is commercially reasonable any
: locahzat.lon or feature if License revenues in y will be materially impacted if
USC(_)‘ fmls to do so. Dpe to SAP's significant market penetration in territory. USCe
agrees to ensure access and query capabilities to SAP data within three months froim
the‘date of a final mutual decision on the best technical and business direction to
achieve this goal, but in any case no later than October 1, . .

15. NON-DISCLOSURE,
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15.1 By virtue of this agreement, the parties may have access to information
that is confidential to one another ("CONFIDENTIAL INFORMATION"). Confidential
Information shall be limited to the Software and all written information clearly
marked as confidential. Additionally, the terms and conditions of this Agreement are

deemed to be Confidential Information.

15.2 A party's Confidential Information shall not include information which (a)
is or becomes a part of the public domain through no act or omission of the other
party; or (b) was in the other party's lawful possession prior to the disclosure and had
not been obtained by the other party either directly or indirectly from the disclosing
party; or (c) is lawfully disclosed to the other party by a third party without restriction
on disclosure; or (d) is independently developed by the other party.

15.3 The parties agree, both during the term of this Agreement and for a period
of five (5) years after termination of the Agreement, to hold each other's Confidential
Information in confidence. The parties agree not to make each other's Confidential
Information available in any form to any third party or to use each other's
Confidential Information for any other purpose than the implementation of this
Agreement. Each party agrees to take reasonable steps to ensure that Confidential
Information is not disclosed, distributed or used by its employees or agents in breach’
of the provisions of this Agreement.

16. GOVERNING LAW, JURISDICTION, AND COMPLIANCE WITH LAWS.

16.1 The rights and obligations of the parties under this Agreement shall not be
governed by the U.N. Convention on Contracts for the International Sales of Goods;
rather such rights and obligations shall be governed and construed under the laws of
the State of California, without reference to conflict of laws and principles. The
jurisdiction of the courts of vy is expressly excluded to the maximum extent
permitted by law. Distributor acknowledges that its breach of this agreement may
cause irreparable harm to USCo for which USCo may obtain injunctive relief..

LR :

16.2 IMPORT LICENSES, EXCHANGE CONTROLS, OTHER )
GOVERNMENTAL APPROVALS. Distributer represerts and warrants that it shall,
at its expense, obtain any and all import licenses and Territory governmental )
approvals that may be necessary to permit the license by USCo and Distributor of
Software, comply with all registration requirements in the Territory, obtain such
approvals from the banking and governmental authorities of the territory as may be
necessary to guarantee payment of all amouiits due hereunder to USCo-in US dollars,
and comply with any ard all governmental laws, regulations, and ¢rders that may be
applicable to Distributor by reason of its execution of this agreement, including but
not limited to any requirement to be registered as USCo's independent Distributor
with any gevernmental authority, and including but not limited to any and all laws,
regulations or orders that govern or affect the ordering, export, shipment, import, sale
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(including gove - .
Territory? governmental procurement), delivery, or redelivery of the Software in the

el 16.3 LIABI.LI'I‘Y OF USCQ. The provisions of this Agreement under which the
iabi 115y of USQO is e_xcluded or limited shall not apply to the extent that such
exclum‘ons' or Iu‘mtatlons are'declared illegal or void under the laws applicable in the

'cl(lmn:;?;S in v&fhlchh?i;)ﬁware is licensed hereunder, except to the extent such

illegalities or invalidities are cured under the laws of such i

the law of California governs this agreement. such countries by the fact that

17. ENTIRE AGREEMENT.

18. NOTICES.

) 18.1 N O’I‘I_CES, Any and all notices and other communications that are
required or permlt';ted to be given pursuant to this Agreement shall be in writing, and
shall be_deemed gtven (a) upon personal delivery, or (b) upon the sender's recei t’ of
elec_tromc confirmation of transmission, if sent by telex or facsimile, or (c)u onp2
bus;ness days after delivery to a recognized courier, fées prepaid, Tfle arti:s
designate the following addresses for the foregoing legal effects: . P

TO DISTRIBUTOR:

e

TO USCO:
Attention:

The parties may amend the above-mentios noti
) e par ¢ - med d
parties, as provided in this Section. ataby 1_10'5109 to all other

19. FORCE MAJEURE.
19.1 Nonperforinance of either party shallb be excu . ‘
¢ 0 . sed to the extent that
performance is rendered impossible by strike, fire, flood, governmental scts or order or

restrictions, failure of suppliers or any i y
3 y other reason where failure to perform is
beyond the control and not caused by the negligence of the non-performing party
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20. LIMITATION OF LIABILITY.

20.1 Regardless of whether any remedy fails of its essential purpose, in no
event will either party be liable to the other party for incidental, indirect, special or
consequential damages, notwithstanding being aware of the possibility of such
damages. Neither party's liability for any damages or claims shall exceed US $0.5

million.
21. DISPUTE RESOLUTION.

21.1 The Advisory Board of Distributor shall have the general responsibility of
resolving disputes between USCo and Distributor that relate to major issues
concerning Agreement interpretation, operations and implementation of the joint
strategy. Following failure of the Board to resolve a dispute, either party may request
mediation or arbitration under the Agreement to be held in Zurich Switzerland. :

21.2 ARBITRATION. In the event of any dispute, controversy or claim arising
out of or relating to this Agreement, or to the breach or termination hereof (a
"Dispute"), the parties agree to resolve the same as follows:

(a) The parties to the Dispute shall initially attempt to resolve it through
consultations and negotiations as specified in 21.1.

(b) If the Dispute has not been resolved amicably within thirty (30) days
after any party provides notice thereof, unless the parties agree otherwise, the
Dispute shall be resolved by final and binding arbitration in the City and county of
Zurich, Switzerland, in accordance with the Arbitration Rules of the United Nations
Commission on International Trade Law ("UNCITRAL"), as in effect on the date of
this Agreement. The language to be used in the arbitration proceeding shall be

" English. The International Chamber of Commerce shall serve as the appointing

authority. The arbitrators shall'render a written award stating the reasons for the
decision. Judgment on an arbitration award or decision may be entered by any court
of competent jurisdiction, or application may be made to such a court for judicial

. acceptance of the award or decision and any appropriate order, including enforcement.

(c) Each of the parties hereto consents to the submission of any Dispute
for settlement by final and binding arbitration in accordance with paragraph (b)
above. Such consent shall satisfy the requirements for an "agreement in.writing"
pursuant to Article II of the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitration Awards, done at New York on June 10, 1958,

(d) Each of the parties hereby undertakes to carry out ‘without delay the

provisions of any arbitration award or decision.
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22. NAME OF DISTRIBUTOR.

22.1 USCO TECHNOLOGY - Subject to Section 22.2, Distributor agrees
to perform its obligations under the name USCo Technology or such other
name as'is agreed to by the parties.

22.2 LICENSE AGREEMENT. USCo agrees to execute a License agreement
with Distributor which will confer on Distributor limited rights to use the appropriate
USCo trade marks and trade names for a minimum period of three year.

22.3 CESSATION OF USE. Distributor agrees that if the License agreement
referred to in section 22.2 above terminates expires or if for any reason Licensee
breaches the License agreement, Licensee will immediately cease using the USCo
trade marks and trademarks. This section does not limit any other action USCo may
have against Distributor for its breach. Distributor shall change its name immediately
to eliminate the name or reference to USCo or its products should it elect to sell
products that compete with the products of USCo.

23 SEVERABILITY.

23.1If one of the provisions of this agreement should be or become invalid or if
this agreement should have an omission, this shall not affect the validity of the
remaining provisions. In such an event, the parties are obliged to assist in the
incorporation of provisions which form the closest economic equivalent to that which
the parties would have agreed if they had been aware of the invalidity or if they had
considered the point.

‘SO AGREED BETWEEN THE PARTIES HERETO:
"USCO" - -
"DISTRIBUTOR"
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EXHIBIT A v
SOFTWARE TO BE DISTRIBUTED BY DISTRIBUTOR

Server: Data Movement Server
Web Link Server
Data Access Server

Power User Tools: USCo Administration Tool

USCo Design Studio Tool
USCo Automation Tool

End-User Tools: Information Studio Tool
Analysis Tool
Reporting Tool
Crystal Reporting Tool
Statistical Tool

EXHIBITB -
TERRITORY

The territory shall include the following countries and/or accoun_ts:
- —‘—" <

- Austria

-- Switzerland

- -speaking regions . R
-- Nestle headquartered in Vevey/French-speaking Switzerland Cel

-- The World Economic Forum (WEF) headquértered in Geneva/French- -
speaking Switzerland.

o EXHIBIT C
DISTRIBUTOR'S HIRING PROJECTIONS

1999 : 2000
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Ql Q2 Q3 Q4 Q1 Q2 QB Q4 Q1 Q2 Q3

Q4
SALES - 1 2 3 4 4 5 5 6 6 6
6
SUPPORT  -- 2 2 3 4 4 5 5 7 7 7 7
EXHIBIT D
BUSINESS PLAN
EXHIBIT E
MINIMUM ROYALTY PAYMENT TARGETS
First 12-month period* US$™ TRADE MARK LICENSE AGREEMENT

Second 12-month period US$[*]
Third 12-month period US$#]
¥ The first 12-month period shall start on May1, |

EXHIBIT F
USCO'S NON-STANDARD PRICING POLICY

Any transaction requiring a discount or non-standard pricing of greater than:

Product License Revenue: [¥]% Discount

Product Maintenance Revenue: [*1% Discount

Professional Services Revenue: [¥]% Discount
must have prior written approval to USCo's Vice President of Worldwide Sales.

- Any total Transaction Revenues exceeding US$200,000 require that USCo's Vice
President of Worldwide Sales has been informed prior to the closing of the respective
deal..

EXHIBIT G
USCO'S STANDARD END USER AGREEMENTS
including their respective exhibits
60
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Trade Mark License Agreement

Thi"s Trade Mark License Agreement (the "AGREEMENT") is entered into on
U?Sgl}tlf) EFFECTIVE DATE") between USCo ("OWNER") Joint Venture Company

1. RECITALS

1.1 The Owner owns or is the Licensee of Trade Marks used to identify its
products and Services in the software industry.

_ 1.2The Usgr has rights to distribute the Owner's Software and Services in the
Te_zmtory and desires to obtain limited, nonexclusive rights to use the Trade Marks
with the Software and Services for the term of this Agreement.

IN CONSIDERATION OF THE MUTUAL PROMISES CONTAINE
THE PARTIES AGREE AS FOLLOWS: D HERE,

2. DEFINITIONS
In this Agreement the following terms shall bear the following meanings:

o 2.1‘ "DISTRIBUTION AGREEMENT" shall mean the Exclusive Software
Distribution Agreement executed on April 8, between Owner and User.

2.2 "METHPD " shall mean the Methods set out in Exhibit D hereto which
re!ate to the creation and duplication of the Software and Services for distribution to
third party end users.

2.3 "RULES" shall mean the rules which are set out in Exhibit B hereto which
govern the manner in which the-Trade Marks:may be displayed.

4 1)2.;: :'ngCEg‘;lshall mean the services and related documentation farther
escribed in ibit C hereto and which are provided by Us hich 7 be i i
through use of the Trade Marks. ¥ ser which may be identified

2.5 "SOFTWARE" shall mean the software and related documentation further

described in Exhibit C hereto and which are provided by U: hi i i
through use of the Trade Marks, ) pre Y .ser‘w ch may be 1dent1.ﬁed

2.6 "STANDARD OF QUALITY" shall mean the standar(is of -qﬁality, further -

described in Exhibit D hereto, which relate to the manner of displ f
X t th
Marks with the Software and Services, . Py ofthe Trade
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2.7 "TERRITORY" shall be the territory set forth in the Distribution
Agreement. ' -

2.8 "TRADE MARKS" shall mean the trademarks set out in Exhibit A hereto.

3. USE OF TRADE MARKS

3.1 PERMISSION TO USE. The Owner hereby grants the User for the term of
this Agreement a license to use the Trade Marks in the Territory as trade marks upon
or in relation to the Software and Services and the advertising and licensing thereof
provided that the User complies with the terms of this Agreement. User agrees to
follow the Rules which govern the manner in which the Trade Marks are displayed.
Owner hereby also agrees to permit the User to use the Trade Mark "USCo" in its
company name for the term of this Agreement. Such permission will not extend to any
subsidiaries or affiliates of User. The parties intend that the company name will be
"USCo Technology " The User will not use a different company name without
the Owner's written permission which shall not be unreasonably withheld.

3.2 Such license is nonexclusive and nontransferable.

3.3 The User undertakes not to use any of the Trade Marks whether by
themselves or as part of any other name for identification of Software or Services or
other products or services not manufactured or provided by the Owner.

3.4 STANDARD OF QUALITY. The permission to use the Trade Marks shall
apply only to the Software and Services made according to the Methods disclosed
hereunder provided that any such Software and Services comply with the Standard of

Quality set out in Exhibit D. :
4. SPECIMEN SOFTWARE AND INSPECTION

4.1 At Owner's request, USer shall, at. it5'expense, submit to Owner copies of
the Software and any related documentation and related collateral materials to
Owner for inspection and testing. Such testing will be completed 10 business days
after it is received by Owner. ’

4.2 User agrees to immediately destroy all materials which contain any of the
Trade Marks which do not conform to the terms and conditions of this Agreement.

4.3 User shall permit Owner or its agent or representative, at all reasonablé
times to.enter any place where the Software and related materials with the Trade
Marks are stored for the purposes of inspecting and testing the same and of checking
the method of manufacture, processing, packaging, or storing, in order to ascertain .
that they attain the Standard of Quality. )
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5. APPLICATION OF TRADE MARKS

5.1 User shall identify all the Software and Services manufactured or provided
and licensed hereunder by using the Trade Marks permanently affixed to the
Software or the materials related to provision of the Services. User shall supply to the
Owner copies, specimens, or representations of each different depiction of each Trade
Mark the User proposes to use. Users shall comply with the Rules and the User shall

“not use any other or additional trade mark upon or in relation to the Software or
Services except with the prior written consent of the Owner.

6. WARRANTY

6.1 User shall not knowingly use or consent to the use of a Trade Mark except
in relation to the Software and the Services which must in all instances comply with
the Standard of Quality.

7. PRESERVATION OF GOODWILL

7.1 User acknowledges that Owner is, and will remain, the sole and exclusive
owner of all goodwill associated with the Trade Marks. User recognizes the value of
the goodwill associated with the Trade Marks, and acknowledges that such value is
owned by and belongs solely and exclusively to Owner. User waives any right it may
have to receive any compensation or reparations prior to, upon, or following
termination or expiration of this agreement under the law of the territory or
otherwise. Owner will not be liable to User on account of termination or expiration of
this Agreement, or otherwise, for reimbursement or damages for the loss of goodwill,
prospective profits or anticipated income, or on account of any expenditures,
investments, leases or commitments made by User or for any other reason whatsoever
based upon or growing out of such termination or expiration or otherwise. User
acknowledges that (i) it has no.expectation and-has received o assurances that any
investment by it in the promotion of products utilizing the Trade Marks will be
recovered or recouped or that it will obtain any anticipated amount of profits by virtue
of this Agreement, and (ii) it will not have or acquire by virtue of this Agreement or

" - otherwise any vested, proprietary or other right in the Trade Marks or in goodwill

created in the Trade Marks. User acknowledges that the provisions of this section are’
an essential element of this agreement, - . :

8. THE TERRITORY

8.1 For the pmtectioﬁ of the Owner's rights in the correspoﬁding Trade Marks
in other countries, the User shall not export products bearing any Trade Mark to any
country outside of the Territory without first obtaining from the Owner written

permission to do so. :
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13.1 The User shall pay to the Owner an annual fee of US$1.00 during the life
of this Agreement. Payment shall be due on the first day of December of each year.

13.2 Any amounts payable under this Agreement are net amounts_ and are
payable in full to Owner. User is responsible for all taxes, duties and levies.

14. ANCILLARY

14.1 NO ASSIGNMENT: The benefit of this Agreement shall be personal to the
User who shall not without the prior consent in writing of the O@er mortga.lge, or
charge the same to any third party nor assign the same, or part with any of its rights
or obligations hereunder, nor (except as hereinafter provided) purport !;o grant any
sublicense in respect of the Trade Marks. The Owner shall not be required to give any
consent to assign the rights granted hereunder to any person, firm, or corporation.

14.2 INDEMNITY: Owner will defend at its expense any action brt)-ug}lt against
User to the extent it is based on a claim that a Trade Mark, when used WI‘thm t:,he
scope of this Agreement, infringes a trademark in any country of the .Terntory in
which such Trade Mark has been registered by Owner, and Owner will pay any
settlements and any costs, damages and attorney's fees ﬁnally awarded aga{nst User
in such action which are attributable to such claim; provxdeq that. t.he foregoing )
obligation will be subject to User notifying Owner promptly in writing oi the (;:la.lm,
giving Owner the exclusive control of the de’fe.nse and se.ttlement tl.lereo S an
providing all reasonable assistance to Owner in connection therewith.

14.3 GOVERNING LAW: The rights and obligations of the parties under this
Agreement shall not be governed by the U.N. ConventiO.n on Contracts for the 4
International Sales of Goods; rather such rights and obligations shall be govex.'ned an
construed under the laws of the State of Califomia, without xjeference to conflict of
laws and principles. The jurisdiction of the‘coq{_t_s_?f —yis express_ly e'xcludetli) _
except to the extent that Ownéf may seek any equitable r.emedy to which it may be
entitled by reason of User's breach of this Agreement,‘ﬁ'om_ the relevant c9urt in .
¢ y or any other court. Distributor acknowledges that its bre.;aczh ‘of t}_u-s agre.el;len
may cause irreparable harm to USCo, for which USCo may obtain injunctive rghe A

14.4 ARBITRATION:In the event of any dispute, cont'roversy or clafiin'a.rising
ereof (a

“Dispute"), the parties agree to resolve the same as follows:

(a) The pérties ‘to the Dispute shall initially attempt to resolve it through
consultations-and negotiat;ions.
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(b) If the Dispute has not been resolved amicably within thirty (30) days
after any party provides notice thereof, unless the parties agree otherwise, the

Zurich, Switzerland, in accordance with the Arbitration Rules of the United Nations
Commission on International Trade Law ("UNCITRAL"), as in effect on the date of

o (d) Each of the parties hereby undertakes to carry out without delay the
provisions of any arbitral award or decision.

14_.5 Ni O'IjICES: All notices sent to the other party concerning this agreement
shall be in English and addressed to the party at the address set out at the beginning
of the Agreement. All notices sent to Owner shall be marked to the attention of USCo.,

15. TERMINATION

_ 15.1 NONPAYMENT OR INSOLVENCY: This Agreement may be terminated
by either party, on notice to the other party upon (a) the institution by or against-the
other party of insolvency, receivership or bankruptcy Pproceedings or any other )
proceedings for the settlement of the other party's-debts where such proceedirigs are
not stayed or withdrawn within thirty (30) days, or upon (b) the other party's making
an assignment for the benefit of creditors, or upon (c) the other party's dissolution or .
ceasing to conduct business in the normal course. : .

15.2 This Agreement shall remain in effect for the same period as the.

Distribution Agreement and no longer.
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good or remedied within thirty (30) days: If either party waives its rights due to a
breach of any provision of this Agreement such waiver shall not be construed as a
continuing waiver of other breaches of the same or other provisions. User's agreement
with any third party to distribute sofiware and or services which are competitive with
the Software and Services set out in this Agreement shall be deemed to be a breach of
this Agreement and shall entitle Owner to terminate this Agreement on thirty days

notice.

15.3.1 SALE TO THIRD PARTY: This Agreement shall terminate on the
sale of User to any third party.

15.4 SAVING FOR ACCRUED RIGHTS: Any termination of this Agreement
shall be without prejudice to the rights of either party against the other which may
have accrued up to the date of such termination and notwithstanding termination, the
obligations of each party not to disclose information received in confidence from the

other party shall remain in effect.

15.5 RETURN OF MATERIALS: At the termination or expiration of this
Agreement, User shall immediately return to Owner-all materials which contain any
of the Trade Marks or have had a Trade Mark affixed.,

16. ENTIRE AGREEMENT

16.1 This Agreement sets forth the entire agreement and understanding of the
parties relating to the subject matter herein and merges all prior agreements,
discussions, and understandings between them. No modification of or amendment to
the Agreement; nor any waiver of any rights under this Agreement shall be effective
unless in writing signed by an officer of Owner and User. The terms and conditions of
this Agreement shall supersede the terrns and conditions of User's purchase order, if

any. e

[

17. LIMITATION OF LIABILITY

17.1 Regardless of whether any remedy fails of ité essential Ipurpose, in no
event will owner be Lable for incidental, indirect, special or consequential damages,
notwithstanding being aware of the possibility of such damages. i

18. SEVERABILITY
18.1 If one of the provisions of this Agreement\ should be or become invaiid, or if
this Agreement should have an omission, this shall not affect the validity of the-

remaining provisions. In such an event, the parties are obliged to assist in the
incorporation of provisions which form the closest possible economic equivalent to that
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which the parties would have agreed if they had been aware of the i validit; if they EXHIBIT A -7
had considered the point. invalidily orif they THE TRADE MARKS
IN WITNESS THEREOF THE PARTIES HERETO HAVE CAUSED THIS USCo:____ Trade Mark Registration number:
INSTRUMENT TO BE DULY EXECUTED BY THEIR REPRESENTATIVES, List of Trado Marks
ISt O aae arss:

"OWNER" ) ) "USER" EXHIBIT B
THE RULES RELATING TO THE DISPLAY OF THE TRADE

USCO
MARKS

The following Trade Marks must always have the first usage in a document
accompanied by the symbol "TM." :

List of Trade Marks:

The USCo corporate logo will be provided to User in electronic and
printed form,

Samples of each Trade Mark are attached
EXHIBIT C
SOFTWARE

Server: Data Movement Server
Web Link Server
Data Access Server

Power User Tools: USCo Administration Tool
USCo Design Studio Tool
USCo“Automation Tool
End-User Tools: * Information Studio Tool
Analysis Tool
Reporting Tool
Crystal Reporting Tool
Statistical Tool

EXHIBIT D _
METHODS AND STANDARD OF QUALITY

To be added upon availability
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