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telecom companies, as well as joint ventures which established three new wireless telecom 
operators in Europe and Asia. He participated in governance (as a board member, deputy 
member or officer) of several non-U.S. affiliates, and facilitated relations with joint venture 
partners.  
 
Prior to becoming an in-house legal advisor, Mr. Chudzinski was a partner in the corporate 
law department of Chicago-based Winston & Strawn, where he specialized in international 
corporate and commercial business transactions. He was previously associated with Coudert 
Brothers in its New York, London and Sydney offices.  
 
Mr. Chudzinski serves on the boards of the Chicago Legal Clinic and National-Louis 
University.  
 
Mr. Chudzinski received his B.A. from Northwestern University, his J.D. from Northwestern 
University School of Law, and his M.B.A. from Northwestern University’s Kellogg Graduate 
School of Management. He also holds a post-graduate law degree in comparative business 
law from the University of Paris I – Pantheon Sorbonne. 
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Motorola, and vice president, general counsel, and secretary for Motorola Nortel 
Communications. He was a partner of Winston & Strawn, where he practiced corporate law 
and executive director of the Inter-American Legal Services Association in Washington, DC, 
a nonprofit corporation that promoted legal services for low-income groups in Latin America 
and the Caribbean.  
 
Mr. Liebenson received a B.A. from Tufts University, an M.A. from The Johns Hopkins 
School of Advanced International Studies, and a J.D. from Georgetown University Law 
Center. 
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Craig McCrohon is a partner at Burke Warren in Chicago, and advises companies and 
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intellectual property, and financial institution regulatory matters. His work has also included 
negotiating and documenting bank holding company formations, venture capital 
investments, and joint ventures in Europe and Asia.  
 
Prior to entering private practice in Chicago Mr. McCrohon worked with the legal staff of 
the United States Senate Committee on Banking, Housing and Urban Affairs. He is listed in 
Who's Who in American Law, served as president of the technology executives roundtable 
of the Evanston Northwestern University Research Park, and was named by the Chicago 
Lawyer as one of the 40 Under 40 Outstanding Illinois Attorneys.  
 
Mr. McCrohon is a graduate of Harvard University and received his J.D. from the University 
of Pennsylvania and M.B.A. from the Wharton School of Business. He also was a graduate 
student at the London School of Economics. 
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Monica M. Weed is the associate general counsel - transactions for Baxter Healthcare 
Corporation, a diversified international healthcare company based in Deerfield, Illinois. Her 
responsibilities include leading a team of up to 15 healthcare and general corporate attorneys 
and five paralegals in providing business and legal counsel to the company's three global 
business units and its corporate functions, handling all U.S. contracting matters for the 
company, and serving as the legal lead for business development activities.  
 
Prior to joining Baxter Healthcare, Ms. Weed served as general counsel and corporate 
secretary for Information Resources, Inc. in Chicago and as assistant general counsel and 
assistant corporate secretary for Information Resources prior to being appointed general 
counsel. Ms. Weed was an associate at the law firm of Sonnenschein Nath and Rosenthal, 
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University School of Law, and her M.B.A. from Northwestern University's Kellogg Graduate 
School of Management. 

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

2 of 72



ACC’s 2007 Annual Meeting: Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

508 – Joint Ventures & Strategic
Alliances Bricks & Mortar

Mark A. Chudzinski

Selected techniques for protecting the
minority investor in a JV
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Safeguarding minority interests

Strategic Plan & Budget

Governance Participation Rights

Executive Management: CEO & CFO

Affiliated Party Relations

Know-how transfer

Exit Provisions
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Strategic Plan & Budget

Key documents to agree at the start:
Strategic Plan – set the JV’s direction
Operating Budget – control the purse strings

The greater the specificity, the better
specific contract terms provide better leverage to avoid
disputes, and increase the likelihood of success in
dispute resolution/enforcement proceedings
area for value-added contribution by legal counsel
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Governance Participation Rights
Counting BOD votes – “block voting” per s/h agm’t

BOD Composition
 10 directors: 2 minority, 4 majority, 4 “independents”
 MINORITY DIRECTORS + “INDEPENDENTS” >  (or =) 50%
 Only MINORITY can nominate or remove its reps
 MINORITY to have 1 director on each committee

BOD Meetings
 Quorum = majority (6), including 1 minority dir.
 Minimum = each fiscal quarter
 Desired = seven times annualy
 Unanimous written consent ok
 Telephone meetings ok
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BOD: Minority Veto Rights

Approval of at least one MINORITY director required:
change to Preemptive Rights of shareholders
change to Auditors
acquisitions/disposals in excess of $X over amount identified in
Annual Business Plan
unbudgeted capital expenditure exceeding X% of Capex Budget
unbudgeted indebtedness exceeding X% of Capex Budget
prior to [DATE], any Strategic Alliance or Regulatory Filing
having material regulatory impact upon MINORITY

ACC’s 2007 Annual Meeting:
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Minority Consultation Rights
MINORITY to receive advance notice of action and opportunity to participate
in any meetings relating to:

 all matters subject to MINORITY veto
 transfer of shares to a Strategic Partner
 Strategic Alliances
 appointment/removal of CEO
 development of Annual Business Plan
 material changes to accounting and tax policies
 Regulatory Filings reported to BOD
 any material transaction, Regulatory Filing or other act
 dividends/distributions
 Affiliate Transactions

Disputes subject to mediation/escalation process
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Executive Management

CEO (exercising influence over)
Appointment

secondment

selection process

Removal

Incentivization
performance-based compensation

equity participation

CFO (empowering)
Require CEO to obtain CFO consensus on BOD agenda items
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Affiliated Party Relations

Affiliate Transactions
all to be on “arms length basis”
CFO to be notified 5 business days in advance of any Affiliate
Transaction of $X
MINORITY right to review any Affiliate Transaction of $X
PARENT officer to first certify to MINORITY “arms length
terms” of any Affiliate Transaction of $X
special valuation arbitration in event of dispute

Transition
reasonable efforts to establish separate Finance, Legal, Human
Resources and Regulatory departments by [date]
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Know-how transfer
Licensing of intellectual property

Maintain ownership and control

Other Forms of Knowledge Transfer
Visits

Joint Task Forces

Training

Internships

Consulting

Assigned (Seconded) Employee
ACC’s 2007 Annual Meeting:
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Exit Provisions

Sale to JV partner (puts/calls)
Pricing/ valuation issues

Sale to third party
Rights of first refusal/ first offer

Sale to public/ IPO
Listing rights
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Bricks and Mortar of Joint Ventures:  
Legal Cement That Secures  
the Business Deal  

Craig McCrohon 
Burke Warren 

MATERIALS:

1.  PowerPoint presentation 

2.  International Chamber of Commerce Rules of Arbitration  

3.  Antitrust Enforcement And Intellectual Property Rights - Report 
of the Federal Trade Commission and United States Department of 
Justice 

4.  Antitrust Guidelines for Collaborations Among Competitors – 
Federal Trade Commission and the United States Department of 
Justice 
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Bricks and Mortar of Joint
Ventures:
Legal Cement That Secures
the Business Deal

Craig McCrohon
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Non-Legal Stuff
The what of the JV

The why of the JV

The JV Business Risks

JV Legal Highlights
Managing the JV deal

Papering the JV deal

Top JV legal issues

Drafting JV contracts for smooth operation

Unwinding JVs
ACC’s 2007 Annual Meeting:
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The What and Why of the JV
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What (the heck) is a JV?
JV/Alliance Elements:

Long-term commitments
Part transaction/part press release – prestige critical
Bet the company deals (for at least one party)
Deal with the devil (or at least a competitor or
major supplier or customer)
Legally multi-disciplinary
Zero-sum element
Degrees of JV-ness
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The Strategic Alliance Contract Continuum

One-shot customer/research agmt.

Bulk sale

Bulk Purchase

Distribution – non-exclusive

Distribution - exclusive

Joint Development

Technology/Process Licensing

Jointly-owned new entity
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Business Rationales
Primary:

Eliminate competition
Money from someone else
Get technology
Market access
Get around foreign or domestic regulatory roadblocks
Acceptance into a culture and market
Test the waters

Secondary
Share costs

Auto joint ventures

Develop industry standards (computers, auto makers)

ACC’s 2007 Annual Meeting:
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Note: Underlying agreements used to generate this chart
and the following charts in this presentation, together with
additional statistics, are available by contacting
cmccrohon@burkelaw.com.

Publicly Filed JV – By Industry
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Publicly Filed JV – Location
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The Business:
JV Risks
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JV Anthropology: Unstated Norms

The Hope:
everybody wins, many fish in the sea

The reality:
Hold up, prisoners dilemma –

The zero-sum game

The harmony of the first turn versus the battle of
the last turn

Suspicion, temptation, conflict of interest
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JV and Exponential Complexity
Not the straightforward two-party

transaction

Multiple parties
Competing interests, timetables, resources, cultures

Multiple venues
Regulated versus unregulated; domestic versus foreign; for-profit versus association

Multiple transactions
Licenses, partnerships, distributorships, leases

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

13 of 72



ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Business Risks Checklist

Similar
Business

New
Business

Non-
Competitor

Direct
Competitor

JV
Experience

New to JVs

Equal
Leverage/
Importance

Unequal
Leverage/
Importance

Culture
Similar

Culture
Dissimilar

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Bottom Line Checklist to Manage Risk –
Approaching the Transaction

Integrate with the business team

Prepare for the political minefield and higher profile

Prepare client for longer, more expensive transaction

Avoid short cuts in documents – JVs are not for the
short form

Diplomacy triumphs over confrontation – beware the
bullying opponent
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Bottom Line Checklist to Manage Risk –
Legal Foundation

Intense documentation and oversight

Simplify transaction
Fees can be enormous

Divide into separate transactions

Counsel business leaders regarding instability of joint
ventures

Manage like a complex acquisition

If NOT similar to JV elements above, JV structure
and strategy may the WRONG approach
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The Contracts
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Classical JV Documents: Hub and Spoke

Distinct Entity, Distinct 
Transactions

Loan/Stock
Purchase

Entity
Agreement

Contrib.
Agreement

Distribution

Leases

Operating
Agreement

Trademark
License

Licenses

Master
JV Agrmt Letter of 

Intent

ACC’s 2007 Annual Meeting:
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Checklist: Master JV Agreement
Overview

Outline of new entity

Outline of non-competition obligations

Products and services delivered

Territory of operation

Outline of future entity agreements

Percentage ownership

Listing by country/industry

Capital contributions

Conditions to closing

Appointment of initial directors

Contributions to be made

The “no joint venture” joint venture disclaimers

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

16 of 72



ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Deals Within Deals

IP Licensing

Investment/venture financing

Distribution/marketing

Bulk purchasing/services/outsourcing
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JV Structure:
Spokes without the Hub

Entity
Agreement

Contrib.
Agreement

Distribution Leases

Operating
Agreement

Trademark
License

Licenses

Master
JV Agrmt

Distinct
Transactions
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Hidden JV: Cooperation in a Two-Party Agreement

Licensor/
Manufacturer

Licensee/
Contractor/
Researcher

One Main Agreement

Multiple ancillary
agreements sharing revenue,
creating joint control
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Publicly Filed JV – JV Entity/No JV Entity
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Industry Defines the Agreement, Like Sports
Defines the Athlete

R&D joint ventures
Pharmaceuticals
Biotechnology

Distribution alliances
Software
Manufacturing
Services

Manufacturing joint ventures
Automotive
Consumer/business durables (copy machines, refrigerators)

Strategic marriages
Cross-border JV’s
Real estate joint ventures
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Bottom Line Checklist to Manage Risk –
Documenting JVs

Benchmark terms for efficiency and fairness

Law firm and investment bank studies

Avoid one-size-fits all JV forms: look for industry
specific precedent

Question authority: if no separate entity being created,
why the “JV” label?

Create detailed letter of intent, if possible

Segmenting deals enables customized deals and reduces
risk of minor issues causing major problems
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Preliminary Deal Management
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Checklist: Due Diligence Risks
Insider transactions

Inflated asset values/questionable accounts receivable

Litigation

 Title to intellectual property

 Employment agreements/change of control

High risk/high cost employees

Beware of foreign laws regarding accepting employees who
are VERY expensive to terminate

Concealing true reason for alliance interest: Desperate
for someone with cash
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Checklists: JV Manipulation

Rent
Beware of assignment of the worst space: outskirts of town

Salaries

Allocation of overhead

Transfer pricing
Beware  of inflated prices, especially at a distance

Assignment of staff
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Bottom Line Checklist to Manage Risk –
Legal Foundations

Conduct thorough due diligence

Include robust representations regarding assts,
operations

Use other professionals – auditors, local
professionals

Schedule identifying assets contributed, services
to be provided

Which machines

The backdoor termination: shifting workers to shift termination
costs
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Legal Building Block:
Antitrust
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U.S. Antitrust Basics
Sherman Act §1: Restrictions on agreements in restraint of trade

Sherman Act, §2: Violation if monopolizes or attempts to
monopolize

Clayton Act, §7: no monopolistic mergers; Hart-Scott-Rodino
filings

Federal Trade Commission Act, §5: administrative proceedings
for violations National Coop. Research Act:

Exemptions for certain R&D

joint ventures

EU Directives

FTC and Department of Justice Guidelines
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The Blurriness of Antitrust

DOJ/FTC Guidelines apply the rule of reason to agreements
involving cooperative ventures among competitors, “safety zones”
 Per Se Violations

Agreements to set prices
Agreements to horizontally allocate markets
Agreements to reduce output joint ventures

Broad fact intensive analysis
Market, history of industry
Compensating efficiencies
Look at agreement, impact and purpose
Market power of participants
Barriers to entry/essential facilities
Profit margins
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Antitrust Guidelines from the FTC/DOJ
Exemptions for certain R&D joint ventures

“Safety zones”:

Safety zone: 20% rule

For R&D JV, At least three other firms competing
Mitigating factor: efficiency enhancing
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Bottom-line Checklist to Manage Risk -
Antitrust

Review market share (HHI>1800;  >100) (10%
rule)

Document rational business purpose other than
limiting competition

Memorialize discussions of efficiency enhancements

Avoid competition restrictions masquerading as JVs
Price fixing, input reduction, market allocation

Patent pools with no R&D rationale

Consult anti-trust counsel if any red flags present
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Legal Building Block:
Taxes

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

24 of 72



ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Framework for Tax Review
Character of property contributed, liabilities
assumed

Current versus non-current assets

Recourse/non-recourse debt

Appetite for tax losses, minimizing repatriated
earnings

Appearing abusive:
Churning assets to avoid gain

Hiding income
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Checklist for Tax Review
Contribution traps:

Control of entity following contribution
Built-in gains; preserving basis; step-up opportunities
Partnership versus corporate rules
Services associated with contributions
Treatment of foreign corporations
Treatment of classes of assets: a/r, IP, tangible assets

Operating traps:
Flow-through entities/arbitraging different systems
Transfer pricing to inter-company income
Changes in accounting system
Failure to use tax-minimizing holding companies
Failure to equalize inside and outside basis
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Checklist for Tax Review

Dividend traps:
Equity buyouts

Distributions of appreciated property

Liquidation traps:
Tax-free split-ups and spin offs

Distribution of appreciated property
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Legal Building Block:
Intellectual Property
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IP Tricks and Traps
Fruit of the IP tree: Ownership of JV IP

Reverts to contributor of original IP
Joint ownership
Entity ownership

International IP protections: backdoor
disclosure abroad
Rights to enforce patents
Risks in bankruptcy: trustee terminates license,
or assigns IP
Losing control in foreign jurisdictions
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Bottom Line Checklist to Manage Risk
License back to shareholders
Restrict geographic and scope restrictions in
license back
Limit disclosure of information to JV entity or
partner
Avoid joint ownership
Distribute to owners upon liquidation based on:

Source of IP
Source of funds to create IP
Party more likely to use IP
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Legal Building Block:
Secondary Matters
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Bottom-line Checklist for Risk Management –
Secondary Legal Areas

The Disciplines
Employment
Foreign Corrupt Practices
Customs
Export Controls
Creditors Rights
Local laws

Highly dependent on:
JV industry
JV structure
JV country
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The Contract:
Shareholder Rights
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Theory of JV Governance
Theory:

Fiduciary duty
Corporate opportunity – keep the best customers, IP,
employees for the parent

Disclosure of information

Reduce conflict of interest

Loyalty to parent versus joint venture

Securities fraud claims

SEC/Sarbox enhanced reporting
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Reality of JV Governance
Relatively few JV fiduciary duty disputes

Fewer passive investors

Non-US laws can substantially differ

Few securities fraud claims by partners
Usually conduct due diligence

Embarrassment of such intense conflict

Parties use contracts as governance mechanism
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JV Data
Publicly Filed JV – Ownership Proportions
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JV Data
Publicly Filed JV – Director Proportions
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Bottom-line Checklist to Manage Risk – Veto
Rights

Significant and common events:
Executive hires
Significant spending
Approval of business plan

Significant, but infrequent
Affiliate transactions
Corporate reorganization
Selection of professional advisors
Borrowing, sales of equity
Disposal of assets
Capital contributions
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Bottom-line Checklist to Manage Risk –
Information Rights

Financial reporting

Approval of business plan

Disclosure of significant events

Continuing accuracy of asset contribution
agreement representations and warranties
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Bottom-line Checklist to Manage Risk – Capital Calls

Establish threshold for calling capital (majority,
supermajority, unanimous)

Keep the repurchase and valuation formulas simple
JV funding simpler than sophisticated venture and private
equity transactions

Rely on formulas, book value, contributed capital (unlike
deference to fair market value in pure financing contexts)
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Bottom-line Checklist to Manage Risk – Funding
PenaltiesCommon and practical:

Straight dilution
Borrowing from partner providing funding
Preferred shares from partner providing funding

Draconian and hence impractical:
Punitive dilution
Termination rights
Repurchase option

Uncommon:
Loss of director, officer role
Reversion of IP rights to the other party
Release from exclusivity obligations
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The Contract:
JV Termination
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JVs & Hollywood Couples: The Break-up

Changing market

Learning technology

Learning markets, making friends

Spoiled by success

Changing fortunes of the partners
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The Alliance Life Spans
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JV Data
Publicly Filed JV – Stated Term

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Checklist: Termination Triggers
Highly sensitive:

Failure to achieve milestones

General defaults

Common:
Failure to fund/contribute

Change of control

Breach of confidentiality/non-competition

Fixed time period

Too little, too late:
Anti-trust judgments

Bankruptcy
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Bottom-line Checklist to Manage Risk – Exit
Methods

Sale or purchase of partner interests
Punitive valuation

Valuation formula, premium applied

Book value

Sale of the entire JV

Liquidation of the JV

ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Dispute Resolution

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

36 of 72



ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Dispute Resolution Options
Litigation
Negotiation/Conciliation
Mediation
Mini-trial
Arbitration
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Dispute Resolution – the Data
Preferred Arbitration Rules - Percentage
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Dispute Resolution – the Data
Arbitration and Mediation – by Type of Dispute
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Arbitration - Pros
Slightly faster
Slightly cheaper
Private
Technically expert neutrals
All parties more likely to accept than foreign court
Sometimes more enforceable than local judgments
Can tailor certain rules (language, law, limited
procedure)

ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

38 of 72



ACC’s 2007 Annual Meeting:

Enjoying the Ride on the Track to Success October 29-31, Hyatt Regency Chicago

Arbitration - Cons
Interim relief often delayed and complicated
No legal precedent, if desired
Cannot leverage superior resource in game of attrition
Evidence gathering much more limited
Difficult to consolidate multi-party disputes
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Bottom-line Checklist to Manage Risk -
Arbitration

Quality of local courts
Relative resources of the parties
Importance of intellectual property
Importance of extensive discovery
Need for privacy
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Bottom-line Checklist to Manage Risk –
Primary Elements of Arbitration Clause

First priority:
Agreement to arbitrate
Coverage of all disputes
Selection of arbitration institution
Location of arbitration
Language
Applicable Law
Number of arbitrators
Agreement that judgment may be entered
Attorneys fees
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Bottom-line Checklist to Manage Risk –
Secondary Elements of Arbitration Clause

Secondary:
Nationality of arbitrators
Translation of document
Interpretation during hearing
Bilingual hearings
Legal qualification of arbitrators
Written proceedings

Warning: Do not include too much detail (such as limits on
discovery or motions); defer to set of acceptable arbitration
rules

Leave this to the pre-hearing agreement
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Bottom-line Checklist to Manage Risk –
Secondary Elements of Arbitration Clause

“Portfolio” of cases – many pending cases, the
unpredictability of ADR mitigated (hence, large
companies select ADR more frequently than microcap
firms)
Arbitration more common for international JVs
Mediation, arbitration consistent with the JV
imperative to preserve relationships
Need to seize property, seek injunction
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ADR Resources

American Arbitration Association: adr.org
International Chamber of Commerce: iccwbo.org
UNCITRAL: un.or.at/uncitral
London Court of International Arbitration:

lcia-arbitration.com
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