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of small premium increases or benefit

1s.

The second requirement provides that
wellness programs must be reasonably
designed to promote health or prevent
disease. Comments received by the
Departments and available literature on
employee wellness programs suggest
that existing wellness programs
generally satisfy this requirement. The
requirement therefore is not expected to
compel small plans to modify existing
wellness programs.

The third requirement is that the
program give individuals eligible for the
program the opportunity to qualify for
the reward at ﬁaasl once per year. This
provision was included within the
terms of the requirements for reasonable
design in the proposed regulations. The
Departments sid not anticipate that a
cost would arise from the requirements
related to reasonable design when taken
together, but requested comments on
their assumptions, Because no
comments were received, the
Departments have not attributed a cost
to this provision of the final rule,

The tourth requirement provides that
rewards under wellness programs must
be available to all simih\ﬁy situated
individuals. Rewards are not available
to similarly situated individuals unless
a program allows a reasonable
alternative standard or waiver of the
applicable standard, if it is
unreasonably difficult due to a medical
condition or medically inadvisable to
altempl to satisty the otherwise

licable standard. The Departments
|pe\«e that some small plans’ wellness
programs do not currently satisfy this
requirement and will have to be
modified.

The Departments estimate that 3,000
small plans’ wellness programs include
initial standards that may be
unreasonably difficult due to a medical
condition or medically inadvisable for
some parti A)a.nls to meet.® These plans
are estimated to include 4,000
E‘aﬂlclpanls for whom the standard is in

t unreasonably difficult dueto a
medical condition or medically
inadvisable to meet.® Satisfaction of
alternative standards by these
participants will result in cost increases
for plans as these individuals qualify for
discounts or avoid surcharges. If all of

* The 2003-04 Howitt Survey finds that 9 percent
of its respondents req articipants to achieve a
certain health sumiard mge eligible for discounts,
Based on assumptions about the general health of
the labor force, approximately 2.3 percent of health

lan participants and 1.5 porcent will find
Slessr;andg:‘s di“.ﬁ“c,;\dl to ac'hlP:\rs.

# Many small plans are very small, having fewer
than 10 participants. Hence, many small plans will
include no participant for whom either of these
standards apply.

these participants request and then
satisfy an alternative standard, the cost
would amount to about $2 million
annually. If one-half request alternative
standards and one-half of those meet
them, the cost would be $0.5 million.”

In addition to the costs associated
with new participants qualifying for
discounts through alternative standards,
small plans may also incur new
economic costs by simply providing
alternative standards. However, plans
can satisfy this requirement by
providing inexpensive alternative
standards and have the flexibility to
select whatever reasonable alternative
standard is most desirable or cost
effective. Plans not wishing to provide
alternative standards also have the
option of eliminating health status-
based variation in employee premiums
or waiving standards for individuals for
whom the program standard is
unreasonably difficult due to a medical
condition or medically inadvisable to
meet. The Departments expect that the
economic cost to provide alternatives
combined with the associated cost of
granting discounts or waiving
surcharges will not exceed the cost
associated with granting discounts or
waiving surcharges for all participants
whao qualify for an alternative. Those
costs are estimated here at $0.5 million
to $2 million, or about $160 to $650 per
affected plan. Plans have the flexibility
to pass back some or all of this cost to
all participants in the form of small
premium increases or benefit cuts.

The fifth requirement provides that
plan materials describing wellness
program standards disclose the
availability of reasonable alternative
standards. This requirement will affect
the approximately 4,000 small plans
that condition rewards on satisfaction of
astandard. These plans will incur
economic costs to revise affected plan
materials. The estimated 1,000 to 4,000
small plan participants who will
succeed at satisfying these alternative
standards will benefit from these
disclosures. The disclosures need not
specify what alternatives are available
unless the plan describes the initial
standard in writing and the regulation
provides sample language that can be
used to satisfy this requirement. Legal
requirements other than this regulation
generally require plans and issuers to
maintain accurate materials describing

lations run by the D) find that
th average promium discount for all health plans
aftor the cap is enforced will be approximately $450
dollars. This average is then applied to the upper
and lower bounds of those able to pass the
alternative standards in small health plans in erder
to dotermine the upper and lower bound of the

transfor cost.

plans. Plans and issuers generally
update such materials on a regular basis
as part of their normal business
practices. This requirement is expected
to represent a negligible fraction of the
ongoing, normal cost of updating plans’
materials. This analysis therefore
attributes no cost to this requirement.

Paperwork Beduction Act—Departiment
of Labor and Department of the
Treasury

The 2001 interim rules included an
information collection request (ICR)
related to the notice of the opportunity
to enroll in a plan where coverage had
been denied based on a health factor
before the effective date of HIPAA. That
ICR was approved under OMB control
numbers 1210-0120 and 1545-1728,
and was subsequently withdrawn from
OMEB inventory because the notice, if
appllcab]e was to have been provided

on T&onoe

e proposed regulations on wellness
programs did not include an
information collection request. Like the
proposed regulations, the final
regulations include a requirement that,
ifa plan’s wellness program requires
individuals to meet a standard related to
a health factor in order to qualify fora
reward and if the plan materials
describe this standard, the materials
must also disclose the availability of a
reasonable alternative standard. If plan
materials merely mention that a
program is available, the disclosure
relating to alternatives is not required.
The regulations include samples of
disclosures that could be used to satisfy
the requirements of the final
regulations.

n concluding that the proposed rules
did not include an information
collection request, the Departments
reasoned that much of the information
required was likely already provided as
a result of state and local mandates or
the usual business practices of group
health plans and group health insurance
issuers in connection with the offer and
promotion of health care coverage. In
addition, the sample disclosures would
enable group health plans to make any
modifications necessary with minimal

effort.

Finally, although neither the
proposed or final regulations include a
new information collection request, the
regulations might have been interpreted
to require a revision to an existing
collection of information.
Administrators of group health plans
covered under Title I of ERISA are
generally required to make certain
disclosures about the terms of a plan
and material changes in terms through
a Summary Plan Description (SPD) or

Summary of Material Modifications
(SMM) pursuant to sections 101(a) and
102(a) of ERISA and related regulations.
The ICR related to the SPD and SMM is
currently approved under OMB control
number 12100039, While these
materials may in some cases require
revisions to comply with the final
regulations, the associated burden is
expected to be negligible, and is in fact
already accounted for in connection
with the SPD and SMM ICR by a burden
estimation methodology that anticipates
ongoing revisions. Therefore, any
change to the existing information
collection request arising from these
final regulations is not substantive or
material. Accordingly, no application
for approval of a revision to the existing
ICR has been made to OMB in
connection with these final regulations.

Paperwork Reduction Act—Department
of Health and Human Services

Collection of Information Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide
notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
a506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

+ The need for the information
collection and its usefulness in carrying
out the proper functions of our ngancz.

+ The accuracy of our estimate of the
information collection burden.

* The quality, utility, and clarity of
the information to be collected.

+ Recommendations to minimize the
information collection burden on the
affected public, including antomated
techniques.

Department regulations in 45 CFR
146.121(i)(4) require that if coverage has
been denied to any individual because
the sponsor of a self-funded nonfederal
governmental plan has elected under 45
CFR Part 146 to exempt the plan from
the requirements of this section, and the
plan sponsor subsequently chooses to
bring the plan into compliance, the plan
must: notify the individual that the plan
will be coming into compliance; afford
the individual an opportunity to enroll
that continues for at least 30 days,
specify the effective date of compliance;
and inform the individual regarding any
enrollment restrictions that may apply
once the plan is in compliance.

The burden associated with this
requirement was approved by The

Office of Management and Budget
(OME] under OMB control number
0038-0827, with a current expiration
date of April 30, 2009,

In addition, CM8-2078-P, published
in the Federal Register on January 8,
2001 (66 FR 1421) describes the bona
fide wellness programs and specifies
their criteria. Section 146.121(f){1){iv)
further stipulates that the plan or issuer
disclose in all plan materials describing
the terms of the program the availability
of a reasonable alternative standard to
qualify for the reward under a wellness
program. However, in plan materials
that merely mention that a program is
available, without describing its terms,
the disclosure is not required.

e burden associated with this
requirement was approved by OMB
control number 0936-0819, with a
current expiration date of April 30,
2009,

Special Analyses—Department of the
Treasury

Notwithstanding the determinations
of the Departments of Labor and of
Health and Human Services, for
purposes of the Department of the
Treasury it has been determined that
this Treasury decision is not a
significant regulatory action. Therefore,
a regulatory assessment is not required.
It has also been determined that section
553(b) of the Administrative Procedure
Act (5 ULS.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impose a collection
of information on small entities, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Cengressional Review Act

These final regulations are subject to
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.5.C. 801 ef seq.) and have
been transmitted to Congress and the
Comptroller General for review. These
regulations, however, constitute a
“major rule,” as that term is defined in
5 U.5.C. 804, because they are likely to
result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries, or
federal, State or local government
agencies, or geographic regions; or (3)
significant asverse effects on
competition, employment, investment,
productivity, innovation, or on the

ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), as well as Executive Order
12875, these final regulations do not
include any federal mandate that may
result in expenditures by state, local, or
tribal governments, nor does it include
mandates which may impose an annual
burden of $100 million or more on the
private sector.

Federalism Statement—Department of
Labor and Department of Health and
Human Services

Executive Order 13132 outlines
fundamental principles of federalism,
and requires the adherence to specific
criteria by federal agencies in the
process of their formulation and
implementation of policies that have
“substantial direct effects” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

In the Departments” view, these final
regulations have federalism
implications, because they have
substantial direct effects on the States,
the relationship between the national
government and States, or on the
distribution of power and
responsibilities among various levels of
government. However, in the
Departments’ view, the federalism
implications of these final regulations
are substantially mitigated because,
with respect to health insurance issuers,
the vast majority of States have enacted
laws, which meet or exceed the federal
HIPAA standards prohibiting
discrimination based on health factors.

In general, through section 514,
ERISA supersedes State laws to the
extent that they relate to any covered
employee benefit plan, and preserves
State laws that regulate insurance,
banking. or securities. While ERISA
prohibits States from regulating a plan
as an insurance or investment company
or bank, HIPAA added a new
preemption provision to ERISA (as well
as to the PHS Act) narrowly preempting
State requirements for group health
insurance coverage. With respect to the

10 of 35



ACC's 2007 ANNUAL MEETING

75024

Federal Register/Vol. 71, No. 239/ Wednesday, December 13, 2006/ Rules and Regulations

HIPAA nondiscrimination provisions,
States may continue to apply State law
requirements except to the extent that
such requirements prevent the
application of the portability, access,
and renewability requirements of
HIPAA, which include HIPAA's
nondiscrimination requirements
provisions that are the subject of this
rulemaking.

In enacting these new preemption
provisions, Congress intended to

State i Tequir

only to the extent that those
requirements prevent the application of
the basic protections set forth in HIPAA.
HIPAA's Conference Report states that
the conferees intended the narrowest
preemption of State laws with regard to
health insurance issuers. H.R. Conf,
Rep. No. 736, 104th Cong. 2d Session
205 (1996). State insurance laws that are
more stringent than the federal
requirements are unlikely to “prevent
the application of” the HIPAA

discrimination provisi and be
preempted. Accordingly, States have
significant latitude to impose
requirements on health insurance
issuers that are more restrictive than the
federal law.

Guidance conveying this
interpretation was published in the
Federal Register on April 8, 1997. (62
FR 16004) and on December 30, 2004
(62 FR 78720). These final regulations
clarify and implement the statute’s
minimum standards and do not
significantly reduce the discretion given
the States by the statute. Moreover, the
Departments understand that the vast
majority of States have requirements
that meet or exceed the minimum
requirements of the HIPAA
nondiscrimination provisions.

HIPAA provides that the States may
enforce the provisions of HIPAA as they
pertain to issuers, but that the Secretary
of Health and Human Services must
enforce any provisions that a State fails
to substantially enforce. To date, HHS
has had occasion to enforce the HIPAA

discrimination provisions in only
two States and currently enforces the
nondiscrimination provisions in only
one State in accordance with that State's
specific request to do so. When
exercising its responsibility to enforce
provisions of HIPAA, HHS works
cooperatively with the State for the
purpose of addressing the State’s
concerns and avoiding conflicts with
the exercise of State authority.® HHS has

& This authority applies to insurance issued with
respoct to group health plans ,im..n,- including
plans covering of

developed procedures to implement its
enforcement responsibilities, and to
afford the States the maximum
opportunity to enforce HIPAA's

requi in the first inst: HHS's
procedures address the handling of
reports that States may not be enforcing
HIPAA's requirements, and the
mechanism for allocating enforcement
responsibility between the States and
HHS. In compliance with Executive
Order 13132's requirement that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
States, DOL and HHS have engaged in
numerous efforts to consult with and
work cooperatively with affected State
and local officials.

For example, the Departments sought
and recei\-'eﬁ input from State insurance
regulators and the National Association
of Insurance Commissioners (NAIC).
The NAIC is a non-profit corporation
established by the i
commissioners of the 50 States, the
District of Columbia, and the four U.S.
territories. In most States the Insurance
Commissioner is appointed by the
Governor, in approximately 14 States
the insurance commissioner is an
elected official. Among other activities,
it provides a forum for the development
of uniform policy when uniformity is
appropriate. Its members meet, discuss,
and offer solutions to mutual problems.
The NAIC sponsors quarterly meetings
to provide a forum for the exchange of
ideas, and in-depth consideration of
insurance issues by regulators, industry
rep ives, and c CMs
and Department of Labor staff have
attended the quarterly meetings
consistently to listen to the concerns of
the State Insurance Departments
regarding HIPAA issues, including the
nondiscrimination provisions. In
addition to the general d s,

enrollment issues. The Departments
employed the States’ insights on
insurance rating practices in developing
the provisions prohibiting “list-billing,”
and their experience with late
enrollment in crafting the regulatory
provision clarifying the relationship
between the nondiscrimination
provisions and late enrollment.
Specifically, the regulations clarify that
while late enrollment, if offered by a
plan, must be available to all similarly
situated individuals regardless of any
health factor, an individual's status as a
late enrollee is not itself within the
scope of any health factor.

The Departments have also
cooperated with the States in several
ongoing outreach initiatives, through
which information on HIPAA is shared
among federal regulators, State
regulators, and the regulated
community. In particular, the
Department of Labor has established a
Health Benefits Education Campaign
with more than 70 partners, including
CMS, the NAIC and many business and
consumer groups. CMS has sponsored
conferences with the States—the
Consumer Qutreach and Advocacy
conferences in March 1999 and June
2000 and the Implementation and
Enforcement of HIPAA National State-
federal Conferences in August 1959,
2000, 2001, 2002, and 2003.
Furthermore, both the Department of
Labor and CMS Web sites offer links to
important State Web sites and other
resources, facilitating coordination
between the State and federal regulators
and the regulated community.

Throughout the process of developing
these regulations, to the extent feasible
within the specific preemption
provisions of HIPAA, the Departments
have attempted to balance the States’

committee meetings and task groups,
the NAIC sponsors the standing CMS/
DOL meeting on HIPAA issues for
members during the quarterly
conferences. This meeting provides
CMS and the Department of Labor with
the opportunity to provide updates on
regulations, bulletins, enforcement
actions and outreach efforts regarding
HIPAA

In addition, the Departments
specifically consulted with the NAIC in
developing these final regulations.
Through the NAIC, the Departments
sought and received the input of State
insurance departments regarding certain
insurance rating practices and late

Thns this discussion of fsderalism applies to all
group health insurance coverage that is subject to
the PHS Act, including those church plans that

ide coverage through a health insurance issuer
ﬁ::l‘.’lwl to church plans that do not provide
coverage through a health insurance issuer).

in regulating health insurance
1ssuers. and Congress's intent to provide
uniform minimum protections to
consumers in every State. By doing so,
it is the Departments’ view that they
have complied with the requirements of
Executive Order 13132.

P t to the requi ts set forth
in section 8(a) of Executive Order
13132, and by the signatures affixed to
these regulations, the Departments
certify that the Employee Benefits
Security Administration and the Centers
for Medicare & Medicaid Services have
complied with the requirements of
Executive Order 13132 for the attached
final regulation, Final Rules for
Nondiscrimination in Health Coverage
in the Group Market (RIN 1210-AA77
and RIN 0938-Al08), in a meaningful
and timely manner.
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Unified Analysis of Costs and Benefits
1. Introduction

HIPAA’s nondiscrimination
provisions generally prohibit group
health plans and group health insurance
issuers from discriminating against
individuals on the basis of health
factors. The primary effect and intent of
the provision is to increase access to
affordable group health coverage for
individuals with health problems. This
effiect, and the economic costs and
benefits attendant to it, primarily flows
from the statutory provisions of HIPAA
that this regulation implements.
However, the statute alone leaves room
for varying interpretations of exactly
which practices are prohibited or
permitted at the margin. These
regulations draw on the Departments’
authority to clarify and interpret
HIPAA's statutory nondiscrimination
provisions in order to secure the
protections intended by Congress for
plan participants and beneficiaries. The
Departments crafted them to satisfy this
mandate in as economically efficient a
manner as possible, and believe that the
economic benefits of the regulations
justify their costs. The analysis
underlying this conclusion takes into
account both the effect of the statute and
the impact of the discretion exercised in
the regulations.

The nondiscrimination provisions of
the HIPAA statute and of these
regulations generally apply to both
group health plans and group health
insurance issuers. Economic theory
predicts that issuers will pass their costs
of compliance back to plans, and that
plans may pass some or all of issuers’
and their own costs of compliance to
participants. This analysis is carried out
in light of this prediction.

These final regulations are needed to
clarify and interpret the HIPAA
nondiscrimination provisions under
section 702 of ERISA, section 2702 of
the PHS Act, and section 9802 of the
Code, and to ensure that group health
plans and group health insurance
issuers do not discriminate against
individual participants or beneficiaries
based on any health factors with respect
to health care coverage and premiums.
The 2001 interim rules provided
additional gnidance to explain the
application of the statute to benefits, to
clarify the relationship between the
HIPAA nondiscrimination provisions
and the HIPAA preexisting condition
exclusion limitations, to explain the
applications of these provisions to
premiums, to describe similarly situated
individuals, to explain the application
of the provisions to actively-at-work and
nonconfinement clauses, to clarify that

more favorable treatment of individuals
with medical needs generally is
permitted, and to describe plans’ and
issuers’ obligations with respect to plan
amendments.? These final regulations
clarify the relationship between the
source-of-injury rules and the timing of
a diagnosis of a medical condition and
add an example to illustrate how the
benefits rules apply to the carryover
feature of HRAs.

The proposed rules on wellness
programs were issued in order to ensure
that the exception for wellness programs
would not contravene HIPAA's
nondiscrimination provisions. With
respect to wellness programs, these final
regulations clarify some ambiguities in
the proposed rules, make some changes
in terminology and organization, and
add a description of wellness programs
not required to satisfy additional
standards. The final rules also set the
maximum reward for wellness programs
that require satisfaction of a standard at
20 percent of the cost of single coverage
(with additional provisions related to
rewards that apply also to classes of
dependents), where the proposed rules
had stated the limit in terms of a range
of percentages.

Because the 2001 interim rules and
proposed regulations on wellness
programs were originally issued as
separate rulemaking actions, the
Departments estimated their economic
impacts separately. The costs and
benefits of the statutory
nondiscrimination provisions and the
2001 interim rules are again described
separately from the wellness program
provisions here, due to both differing
baselines for the measurement of
impact, and to reliance on different
types of information and assumptions in
the analyses.

#The estimate of th

2. Costs and Benefits of HIPAA's
Nondiscrimination Provisions

The Departments have evaluated the
impacts of HIPAA's nondiscrimination
provisions. The nondiscrimination
provisions of the 2001 interim final
rules were estimated to result in costs of
about $20 million to amend plans,
revise plan informational materials, and
notify emplovees previously denied
coverage on the basis of a health factor
of enrollment opportunities. Because
these costs were associated with one-
time activities that were re:iuired to be
completed by the applicability date of
the 2001 interim rules, these costs have
been fully defrayed.

The primary statutory economic
benefits associated with the HIPAA
nondiscrimination provisions derive
from increased access to affordable
group health plan coverage for
individuals whose health factors had
previously restricted their participation
in such plans. Expanding access entails
both benefits and costs. Newly-covered
individuals, who previously had to
purchase similar services out-of-pocket,
reap a simple and direct financial gain.
In addition, these individuals may be
induced to consume more (or different)
health care services, reaping a benefit
which has financial value, and which in
some cases will produce additional
indirect benefits both to the individual
(improved health) and possibly to the
economy at large.19

*® Individuals without health insurance are less
likely to got proventive care and loss likely to have
a regular source of care. A lack of health insurance
generally inereases the likelihood that nesded
modical treatment will bo forgane or delayed.
Fargoing or delaying care increases the risk of
adverse health outcomes, These adverse outcomes
in turn generate higher medical costs, which are
ofton shifted to public funding sources (and
tharefore to baxpayers) of o ofher payers. They also
erode productivity and the quality ngmi: Improved
access to affordable group health coverage for
individuals with health problems under HIPAA's
nondaacnmmanon provisions will lead to more

impact of rImml interim final mgulalmns was
published at 66 FR 1393 (January 8, 2001), These
one-time costs ware already absorbed by plans and
issuers and are nol discussed in this analysis. In
fact, the only notice requirement in the 2001
intorim final rogulations was deleted from the | ﬁluﬂ
regulations because the time period for

has passed, with one small exception. Certain soll'
insured, nonfederal governmental plans that had
epled out of the HIPAA nondiscrimination
provisions undar Section 2721(b)2) of the PHS Act
and that have since decided to optl hck in mnybe
roquired to send a notice to indi

coverage, timelier and fuller medical
care, better health outcomes, and improved
productivity and quality of life. This is especially
true for the individuals most affected by HIPAA's
those with adverse
health conditions. Denied & individuals in
arer health are more likely to suffer economic
Euud.s.hlp to forgo badly needed care for financial
reasons, and to suffer adverse health outeomes as
a result. For them, gaining insurance is more likely
to mean gai economic secur
timely, q?lal’lul;"?:an and living hgllhwr “n:ﬁo
productive lives, For an extensive discussion of the
see: “The Uni d

denied coverage dus to a hoalth factor. However, lo
date, only approximately 550 such plans have
notified CMS that they are opting-out of the HIPAA
nondiscrimination provisions and CMS does not
rocoive information regarding a plan's decision to
opt back in. The Departments estimate that the
number of plans having done s is very small and,
therefare, estimate that the impact of the notice
provision on such plans is too small to calculate,

and their Access to Health Care"” (2004). The Kaiser
Commission on Medicaid and the Uni ]

Novembror; “Insuring America’s Health™, (2004).
Institute of Medicine: “Health Policy and the
Uninsured" (2004) edited by Catherine G.
McLaughlin. Washington, DC: Urban Institute Press;
Miller, Wilhelmine ot al (2004) “Cover

Uninsured: What is it Worth,” Hoalth 4

March: w157-wlB7.
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Inclusion of these newly-covered
individuals, though, will increase both
premiums and claims costs incurred by
group health plans. Economic theory
predicts that these costs will ultimately
be shifted to all plan participants or
employees, either through an increased
share of insurance costs, or lowered
compensation.!! If the number of newly-
covered individuals is small relative to
the total number of plan participants
and costs are distributed evenly, then
the increased burden for each
individual should be minimal.
However, it is unclear how previously-
covered individuals will respond to
subsequent changes in their benefits
package and if their response will have
unforeseen economic costs.)® The

1 The voluntary nature of the employment-based
Thealth benefit system in conjunction with the open
and dynamic character of labor markets make
explicit as well as implicit mgoﬁallnm on

tion a key d of the i

of smployue benefits coverage. It is likely that 80%
to 100% of the cost of employee benefits is borne
by workers h reduced w. (00 for oxample
Jomathan Gr?b’:r‘fnd Alan B. K‘:“;:;W. “The =
Incidance of Mandated Emolover-Provided
Insurance: Lessons from Workers mea
Insurance,” Tax Policy and Ecanomy (1901);
Jonathan Gruber, “The Incidance of Manditud

ity Bonaofits,” ic Review,
Vol. 84 (June 1004), pp. 622-641: Lawwm:e II
Surmmers, “ Some Simple E

HIPAA nondiscrimination cost is
estimated to be substantial. Annual
group health plan costs average
approximately $7,100 per-participant 12
and it is likely that average costs would
be higher for individuals who had been
denied coverage due to health factors.
Prior to HIPAA's enactment, less than
one-tenth of one percent of employees,
or roughly 120,000 in today's labor
market, were denied employment-based
coverage annually because of health
factors.14 A simp?e assessment suggests
that the total cost of coverage for such
employees could be $850 million.
However, this estimated statutory
transfer is small relative to the overall
cost of employment-based health
coverage. Group health plans will spend
over $620 billion this year to cover
approximately 174 million employees
and their dependents.’® Estimated costs
under HIPAA’s nondiscrimination

rovisions represent a very small
Em:lion of one percent of total group
health plan expenditures.

3. Costs and Benefits of Finalizing the
2001 Interim Rules
Prohibiting Discrimination

Many of the provisions of these
mgulmlons serve to specify more
y than the statute alone exactly

Bonefits,” American Economic waw Vol. 79, No.
2 (May 1989); Louise Sheiner, “Health Care Costs,
Wages, and Aging,” Federal Reserve Board of
Covsmws working paper, April 1999; and Edward
Emm} Kathryn Shaw, and Mary Ellen
‘Pnnsnuns mr.l ngus A.n Hedonic Price
Theary A ic Review,
Val. 33 No. 1, Feb. 1992.), The prevalence of
benefits is therefore largely dependent on the
officacy of this exchange. If workers wive that
thmlg the potential 'l"c?l.imppmpmmmd of
benofits they will discount their value to odwl for
this risk, Th:a discounl drives a wedge in
rrnl.l its "' i
With workers \m\ﬂ"m to bear llw full cost of the
benofit, fower bonefits will bo provided. The extent
to which wmkm perceive a federal wgu].a

the

pe

authority
secunly and‘qu,alltyol'lwneﬁts lhe diff ial

what ]pmcllces are prohibited by HIPAA
as unlawful discrimination in eligibility
or employee premiums among similarly
sitnated employees. For example, under
the regulations, eligibility generally may
not be restricted based on an
individual's participation in risky
activities, confinement to an institution,
or absence from work on an individual's
enrollment date due to illness. The
regulations provide that various plan

insurance tend to view coverage as a discrete
concept and does not consider that the valus of
caverage may have also changed.

* tabulati e 2005 Kaisor

batwesn the employers costs and workers
willingness top accept wage offsets is minimized.
“Eesuld: shows that while the share of

b is Iy stable and
olus;‘mluly ulw have only declined slightly over
time, the overall increase in uninsured workers is
due to the decline in worker take-up rates, which
workers primarily attribute to cost. Research on
alasticity of coverage, however, has focused on
getting uninsured workers to adopt coverage (which
appears Lo require large subsidies] rather than
covered workers opting out of coverage. This makes
it difficull to ascertain the loss in coverage that
would result from a marginal increase in costs. [Ses,
for example, David M. Cutler “Employes Costs and
the Decline in Health Insurance Coverage' NRER
Working Paper #9036, July 2002; Grubor, Jonathon
and Ebonya
Health lnsnnncs Premiums and the I-IedLh
Insurance Market”” NEBER Working Paper #9567,
March 2003; and Cooper, PF and . Vistnes.
“Waorkers' Decisions to Take-up Offered Insurance
Coverage: Assessing the Impartance of Oul-of-
Pocket Costs”™ Mod Care 2003, 41(7 Suppl): M35-
43.) Finally, sconomic discussions on olasticity of

Family Foundation's Employer Health Benefits
Anmual Survey. Average amployee premium is a
w-eshhd average of premiums for single, family,
lus-one health plans. The estimate
nye&l"%us-()ma health premiume was
dmvn using the 2003 MEPS-IC, as was the share
of employess in each type of plans. Participants are
defined as the workers or ydzmly policy holders.

“D«psfumnl.s tabulations off the February 1997
Current Populati Sunwy (CPS). C
Waorker 51 timate was d to
rofloct clmvnl]abw mnlwt Wnd:homfry assuming
the same share of the employed, civilian force
would be affected and wsing the 2004 CPS table,
“Employment status of the dvilian noninstitutional
pop\ﬁalinn. 1640 to date.”

* The Departments” estimate is based on the
Office of the Actuary ot the Centors for Medicare
and Medicaid Services (CMS) projocted measure of
total psuonal health ex; iures by private health
insurance in 2005, This total ($707.0 billion) is then,
mull:plled by the share ol']m\'atoly insured

iduals coversd by 4 health
insurance in 2004 as estimated by the 2005 March
CPS (88 porcant).

features including waiting periods and
eligibility for certain benefits constitute
rules for eligibility which may not vary
across similarly situated individuals
based on health factors. They also
provide that plans may not reclassify
employees based on health factors in
order to create separate groups of
similarly situated individuals among
which discrimination would
permitted.

All of these provisions have the effect
of clarifying and ensuring certain
participants’ right to freedom from
discrimination in eligibility and
premium amounts, thereby securin;
their access to affordable group health
plan coverage. The costs and benefits
attributable to these provisions resemble
those attendant to HIPAA's statutory
nondiscrimination provisions. Securing
participants’ access to affordable group
coverage provides economic benefits b
reducing the numbers of uninsured an
thereby improving health outcomes. The
regulations entail a shifting of costs
from the employees whose rights are
secured (and/or from other parties who
would otherwise pay for their health
care) to plan sponsors (or to other plan
participants if sponsors pass those costs
back to them).

The Departments lack any basis on
which to distinguish these benefits and
costs from those of the statute itself. It
is unclear how many plans were
engaging in the discriminatory practices
targeted for prohibition by these
regulatory provisions. Because these
provisions operate largely at the margin
of the statutory requirements, it is likely
that the effects of these provisions were
far smaller than the similar statutory
effects. The Departments are confident,
however, that by securing employees’
access to affordable coverage at the
margin, the regulations, like the statute,
have yielded benefits that justify costs.
Clarifying Requirements

Additional economic b derive
directly from the improved clarity
provided by the regulations. The
regulation provides clarity through both
its provisions and its examples of how
those provisions apply in various
circumstances. By ¢ anf) ing employees’
rights and plan sponsors’ obligations
under HIPAA's nondiscrimination
provisions, the regulations reduce
uncertainty and costly disputes over
these rights and obligations. Greater
clarity promotes employers’ and
employees’ common understanding of
the value of group health plan benefits
and confidence in the security and
predictability of those benefits, thereby
improving labor market efficiency and
fostering the establishment and

£
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ds ( icipation in the
program is made atmlable to all
similarly sitnated individuals). Such
programs are those under which none of
the conditions for obtaining a reward is
hased on an individual satisfying a
standard related to a health factor or
under which no reward is offered. The
final regulations include the following
list to illustrate the wide range of
programs that would not have to satisfy
any additional standards to comply with
the nondiscrimination requirements:

+ A program that reimburses all or
part of the cost for memberships in a
fitness center.

+ A diagnostic testing program that

rovides a reward for participation and
5095 not base any part of the reward on
outcomes.

+ A program that encourages
preventive care through the waiver of
the copayment or deductible
requirement under a group health plan
for the costs of, for example, prenatal
care or well-baby visits.

* A program that reimburses
employees for the costs of smoking
cessation programs without regard to
whether lﬁ employee quits smoking.

+ A program that provides a reward to
employees for attending a monthly
health education seminar.

Only programs under which any of
the conditions for obtaining a reward is
based on an individual satisfyinga
standard related to a health factor must
meet the five additional requirements
described in paragraph (f)(2) of these
ragu]allons in order to comply with the
rimin atiom

to participate in the wellness program in
addition to the employee and that in
those circumstances the reward should
be higher to reflect dependent
participation in the program. These final
regulations provide that if, in addition
to employees, any class of dependents
(such as spouses or spouses and
dependent children) may participate in
the wellness program, the limit on the
reward is based on the cost of the
coverage category in which the
employee and any dependents are
enrolled.

The proposed regulations specified
three alternative percentages: 10, 15,
and 20. The final regulations provide
that the amount of the reward may not
exceed 20 percent of the cost of
coverage. The proposed regulations
solicited comments on the appropriate

rcentage. The percentage limit is
sgs:gned to a\roig a reward or penalty
being so large as to have the effect of
denying coverage or creating too heavy
a financial penalty on individuals who
do not satisfy an initial wellness

rogram standard that is related to a

ealth factor. Comments from one
employer and two national insurance
industry associations requested that the
level of the percentage for rewards
should provide plans and issuers
maximum flexibility for designing
wellness programs. Comments
suggested that plans and issuers have a
greater op ortur.llly to encourage
healthy behaviors through programs of
health promotion and disease
prevention |fﬂ|e€ are allowed flexibility

Limit on the reward. As under the
proposed rules, the total reward that
may be given to an individual under the
rlan for all wellness programs is
imited. A reward can be in the form of
a discount or rebate of a premium or
contribution, a waiver of all or part of
a cost-sharing mechanism (such as
deductibles, copayments, or
coinsurance), the absence of a
surcharge, or the value of a benefit that
would otherwise not be provided under
the plan. Under the proposed rule, the

in designing such programs. The 20
percent limit on the size of the reward
in the final regulations allows plans and
issuers to maintain flexibility in their
ability to design wellness programs,
while avoiding rewards or penalties so
large as to deny coverage or create too
heavy a financial penalty on individuals
whao do not satisfy an initial wellness
L;ro?ram standard that is related to a
h factor.

Beasonably-designed and at-least-
once-per-year requirements. In the 2001
proposed rules, the second of four

reward for the wellness program,
coupled with the reward for other
wellness programs with respect to the
plan that require satisfaction of a
standard related to a health factor, must
not exceed a specified percentage of the
cost of employee-only coverage under
the plan. The cost of employee-only
coverage is determined based on the
total amount of employer and employee
contributions for the benefit package
under which the employee is receiving
coverage.

Comments indicated that in some
circumstances dependents are permitted

req was that the program must
be reasonably designed to promote good
health or prevent disease. The
regulations also provided that a program
did not meet this standard unless it gave
individuals eligible for the program the
opportunity to qualify for the reward at
least once per year.

One comment suggested a safe harbor
under which a wellness program that
allows individuals to qualify at least
once a year for the reward under the
program would satisfy the “reasonably
designed” standard without regard to
other attributes of the program. The

Departments have not adopted this
suggestion. The “'reasonably designed”
standard is a broad standard. A wide
range of factors could affect the
reasonableness of the design of a
wellness program, not just the frequency
with which a participant could qualify
for the reward. For example, a program
might not be reasonably designed to
promote good health or prevent disease
if it imposed, as a condition to obtaining
the reward, an overly burdensome time
commitment or a requirement to engage
in illegal behavior. The once-per-year
requirement was included in the
proposed rules merely as a bright-line
standard for determining the minimum
frequency that is consistent with a
reasonable design for promoting good
health or preventing disease. Thus, this
second requirement of the proposed
rules has been divided into two
requirements in the final rules (the
second and the third requirements).
This division was made to emphasize
that a program that must satisfy the
addltlons?rstendsrds in order to comply
with the nondiscrimination

rec must allow eligibl
individuals to qualify for the reward at
least once per year and must also be
otherwise reasonably designed to
promote health or prevent disease.

Comments also expressed other
concerns about the “reasonably
designed” requirement. While
acknowledging that this standard
provides significant flexibility, these
comments were concerned that this
flexible approach might also require
substantial resources in evaluating all
the facts and circumstances of a
proposed program to determine whether
it was reasonable in its design.

The “reasonably designed”
requirement is intended to be an easy
standard to satisfy. To make this clear,
the final regulations have added
language providing that if a program has
a reasonable chance of improving the
health of participants and it is not
overly burdensome, is not a subterfuge
for discriminating based on a health
factor, and is not highly suspect in the
method chosen to promote health or
prevent disease, it satisfies this
standard. There does not need to be a
scientific record that the method
promotes wellness to satisfy this
standard. The standard is intended to
allow experimentation in diverse ways
of promoting wellness. For example, a
plan or issuer could satisfy this standard
by providing rewards to individuals
who participated in a course of
aromatherapy. The requirement of
reasonableness in this standard
prohibits hizarre, extreme, or illegal
requirements in a wellness program.
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