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motorcycling, is a rule for eligibility that
discriminates based on one or more health
factors and thus violates this paragraph
(bi(1].

Example 4. (i) Facts. A group health plan
applies for a group health policy offered by
an issuer. As part of the application, the
issuer receives health information about
individuals to be covered under the plan.
Individual A is an employee of the employer
maintaining thnalan, Aand A’s dependents
have a history of high health claims. Based
on the information about A and A's
depend the issuer excludes A and A's
dependents from the group policy it offers to
the employer.

(i) Conclusion. See Example 4 in 29 CFR
2590.702(b)(1) and 45 CFR 146.121(b)(1) for
a conclusion that the exclusion by the issuer
of A and A's dependents from coverage is a
rule for eligibility that discriminates based on
one or more health factors and violates rules
under 29 CFR 2590.702(b)(1) and 45 CFR
146.121(b)(1) similar to the rules under this
P ph @)(1). (If the employer is a small
employer under 45 CFR 144.103 (generally,
an employer with 50 or fewer employees),
the issuer also may violate 45 CFR 146.150,
which requires issuers to offer all the policies
they sell in the small group market on a
guaranteed available basis to all small
employers and to accept every eligible
individual in every small employer group.) If
the plan provides coverage through this
policy and does not provide l?j]uivalem
coverage for A and A's dependents through
other means, the plan violates this paragraph
(b)(1).

(2) Application to benefits—(i)
General rule—{A) Under this section, a
group health plan is not required to
provide coverage for any particular
benefit to any group of similarly
situated individuals.

(B) However, benefits provided under
a plan must be uniformly available to all
similarly situated individuals (as
described in paragraph (d) of this
section). Likewise, any restriction on a
benefit or benefits must apply uniform]
to all similarly situated individuals an
must not be directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries (determined based on all
the relevant facts and circumstances).
Thus, for example, a plan may limit or
exclude benefits in relation to a specific
disease or condition, limit or exclude
benefits for certain types of treatments
or drugs, or limit or exclude benefits
based on a determination of whether the
henefits are experimental or not
medically necessary, but only if the
benefit limitation or exclusion applies
uniformly to all similarly situated
individuals and is not directed at
individual participants or beneficiaries
based on any health factor of the
participants or beneficiaries. In
addition, a plan may impose annual,
lifetime, or other limits on benefits and

may require the satisfaction of a
deductible, copayment, coinsurance, or
other cost-sharing requirement in order
to obtain a benefit if the limit or cost-
sharing requirement applies uniformly
to all similarly situated individuals and
is not directed at individual participants
or beneficiaries based on any health
factor of the participants or
beneficiaries. In the case of a cost-
sharing requirement, see also paragraph
(b)(2)(ii) of this section, which permits
variances in the application of a cost-
sharing mechanism made available
under a wellness program. (Whether any
plan provision or practice with respect
to benefits complies with this paragraph
(b)(2)(i) does not affect whether the
provision or practice is permitted under
ERISA, the Americans with Disabilities
Act, or any other law, whether State or
Federal.)

(C) For purposes of this paragraph
(b)(2)(i). a plan amendment applicable
to all individuals in one or more groups
of similarly situated individuals under
the plan and made effective no earlier
than the first day of the first plan year
after the amendment is adopted is not
considered to be directed at any

individual partici or beneficiaries

offered by the issuer generally provides
benefits for the adverse health condition that
Chas, but in this case the issuer offers the
plan a policy modified by a rider that
excludes benefits for C for that condition.
The exclusionary rider is made effective the
first day of the next plan year.

(i) Conclusion. Sea Example 3 in 29 CFR
2590.702(b)(2)(i) and 45 CFR 146.121(b)(2)(i)
for a conclusion that the issuer violates rules
under 29 CFR 2590.702(b)(2){i) and 45 CFR
148,121 (b)(2)(i) similar to the rules under this

aph (b)(2)(i) because benefits for C's

;ﬁition are available to other individuals
in the group of similarly sitnated individuals
that includes C but are not available to C.
Thus, the benefits are not uniformly available
to all similarly situated individuals, Even
though the exclusionary rider is made
effective the first day of the next plan year,
because the rider does not apply to all
similarly situated individuals, the issuer
violates the rules under 29 CFR
2590.702(b)(2)(i) and 45 CFR 146.121(b)(2)(i).
If the plan provides coverage IMUH%‘I this
policy and does not provide equivalent
coverage for Cthrough other means, the plan
violates this paragraph (b)(2)(i).

Example 4. (i) Facts, A group health plan
has a $2,000 lifetime limit for the treatment
of temporomandibular joint syndrome (TM]).
The limit is applied uniformly to all similarly
situated individuals and is not directed at
i idual Parti,cipams or beneficiaries,

(D) The rules of this paragraph
(b)(2)(i) are illustrated by the following
examples:

Example 1. (i) Facts. A group health plan
applies a $500,000 lifetime limit on all
benefits to each participant or beneficiary
covered under the plan. The limit is not
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 1, the limit
does not violate this paragraph (b)(2)(i)
because $500,000 of benefits are available
uniformly to aad.\rranicipanl and beneficiary
under the plan and because the limit is
applied uniformly 1o all‘ﬂaﬂicipanls and
heneficiaries and is not directed at individual
participants or heneficiaries.

Example 2. (i) Facts. A group health plan
has a $2 million lifetime limit on all benefits
(and no other lifetime limits) for participants

under the plan. Participant B files a
claim for the treatment of AIDS. At the next
corporate board meeting of the plan sponsor,
the claim is di d. Shortly th the

(i) € In this Example 4, the limit
does not violate this paragraph (b)(2)(i)
because $2,000 of benafits for the treatment
of TM] are available uniformly to all
similarly situated individuals and a plan may
limit benefits covered in relation to a specific
disease or condition if the limit applies
uniformly to all similarly silusle(r
individuals and is not directed at individual
parlicifantsor beneficiaries. * * * (This
example does not address whether the plan
provision is permissible under the Americans
with Disabilities Act or any other applicable
law.)

Example 5. (1) Facts, A group health 1|;Iam
applies a $2 million lifetime limit on a
benefits. However, the $2 million lifetime
limit is reduced 1o $10,000 for any
participant or beneficiary covered under the
plan who has a congenital heart defect,

(i) Conclusion. In this Example 5, the
lower lifetime limit for participants and
beneficiaries with a congenital heart defect
violates this paragraph (b)(2)(i) because
benefits under the plan are not uniformly

lan is modified to impose a $10,000 lifetime
imit on benefits for the treatment of AIDS,
affective before the beginning of the next
plan year.
(i1) Conclusion. The facts of this Example
2 strongly suggest that the plan modification
is directed at B based on B's claim. Absent
ighing evid to the v, the
plan violates this paragraph (b)(z)(1).
Example 3. (i) A group health plan applies
for a group health policy oﬁered%y an issuer.
Individual C is covered under the plan and
has an adverse health condition. As part of
the application, the issuer receives health
information about the individuals to be
covered, including information about C's
adverse health condition. The policy form

available to all similarly situated individuals
and the plan’s lifetime limit on benefits does
not apply uniformly to all similarly situated
individuals.

Example 6. (i) Facts. A group health plan
limits benefits for prescription drugs to those
listed on a drug formulary. The limit is
applied uniformly to all similarly situated
individuals and is not directed at individual
participants or beneficiaries.

(i) Conclusion. In this Example &, the
exclusion from coverage of drugs not listed
on the drug formulary does not violate this
paragraph %h][?.](i] because benefits for
prescription drugs listed on the formulary are
uniformly available to all similarly situated
individuals and because the exclusion of
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d.m;;)s not listed on the formulary applies
uniformly to all similarly situated
individuals and is not directed at individual
participants or heneficiaries.
Example 7. (i) Facts, Under a group health
lan, doctor visits are generally subject to a
250 annual deductible and 20 parcent

Example 1. (i) Facts. A group health plan
generally provides medical/surgical benefits,
including benefits for hospital stays, that are
medically necessary. However, the plan
excludes benefits for self-inflicted injuries or
injuries sustained in connection with
?tl‘sm:p‘tad.suictdo. Because of depression,

« @ Teq However, p
doctor visits are not subject to any deductible
or coinsurance requirement. These rules are
applied uniformly to all similarly situated
individuals and are not directed at individual
participants or beneficiaries.

(ii) Conclusion. In this Example 7,
imposing different deductible and
coinsurance requirements for prenatal doctor
visits and L‘ﬁ[Jhér visits does |101Ivic|]ale this

raph (b)(2)(i) because a plan may
paragraph ()(2)) bocause a plan may

pts suicide, As a result, [}
sustains injuries and is hospitalized for
treatment of the injuries. Under the
exclusion, the plan denies D benefits for
treatment of the injuries.

(i) Conclusion. In this Example 1, the
suicide attempt is the }‘esuh ofa rnedi&al

tion (depress A dingly, the

denial of benefits for the treatments of D's
injuries violates the requirements of this
paragraph (b)(2)(iii) because the plan

medical advice, diagnosis, care, or treatment
was recommended or received within the six-
month peried ending on an individual’s
enrollment date. In addition, the exclusion
generally extends for 12 months afier an
individual's enrollment date, but this 12-
month period is offset by the number of days
ofan individual's creditable coverage in
accordance with §54.9801-3. There is
nothing to indicate that the exclusion is
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 1, even
though the plan’s preexisting condition
exclusion iminates against individuals
based on one or more health factors, the
preexisting condition exclusion does not
violate this section I:al:s.tlse it apgliﬁ

requirements for different services if the
deductible or coi ] i Lis

provision excludes benefits for of
an injury resulting from a medical condition.

applied uniformly to all simi iarly situated
individuals and is not directed at individual
participants or beneficiaries.

Example 8. (i) Facts. An em?]oyer SPONSOrS
a group health plan that is available 1o all
current employees, Under the plan, the
medical care expenses of each emplovee (and
the employee's dependents) are reimbursed
up to an annual maximum amount. The
maximum reimbursement amount with

ct to an employes for a year is $1500

multiplied by the number of years the
employee has participated in the plan,
reduced by the total reimbursements for prior

years.
! (if) Conclusion. In this Example 8, the
variable annual limit does not violate this
para%::ph (1)(2)(i). Although the maximum
reimbursement amount for a year varies
among employees within the samar?loup of
similarly situated individuals based on prior
claims experience, employees who have
participated in the plan for the same length
of time are eligible for the same total benefit
over that length of time (and the restriction
on the maximum reimbursement amount is
not directed at any individual participants or
heneficiaries based on any health factor).

(ii) Exception for wellness programs.
A group health plan may vary benefits,
including cost-sharing mechanisms
(such as a deductible, copayment, or
coinsurance), based on whether an
individual has met the standards of a
wellness program that satisfies the
requirements of paragraph (f) of this
section.

(iii) Specific rule relating to source-of-
injury exclusions—(A) If a group health
plan generally provides benefits for a
type of injury, the plan may not den
b);lljleﬁts ollireyrwise l::-mvideﬁ for Y
treatment of the injury if the injury
results from an act of domestic violence
or a medical condition (including both
physical and mental health conditions).
This rule applies in the case of an injury
resulting from a medical condition even
if the condition is not diagnosed before
the injury.

(B) JI'he rules of this h

ple 2. (i) Facts. A group health plan
ovides benefits for head injuries generally.
@ plan also has a general exclusion for any
injury sustained while participating in any of
a number of recreational activities, including
bungee jumping. However, this exclusion
does not appl}:lo any injury that results from

ly to all similarly
individuals, is not directed at individual
icipants ar b fici: iu:.an li

with §54.0801-3 (that is, the requirerﬁmls
relating to the six-month look-back period,
the 12. h (or 18 h) i
exclusion period, and the creditable coverage
offset).

Example 2. (i) Facts. A group health plan

a medical (nor from d

il Participant £ ins a head
injury while bunges iumriug, The injury did
not result from a medical condition (nor from
domestic violence). Accordingly, the plan
denies benefits for E's head injury.

(ii) Conclusion. In this Example 2, the plan
provision that denies benefits based on
source of an injury does not restrict benefits
hased on an act of domestic violence or any
medical condition. Therefore, the provision
is permissible under this paragraph (b)(2)(iii)
and does not violate this section. (However,
if the plan did not allow Eto enroll in the
plan (or applied different rules for eligibility
to E) because E frequently participates in
bungee jumping, the plan would violate
paragraph (b)(1) of this section.)

(3) Relationship to § 54.9801-3. (i) A
preexisting condition exclusion is
permitted under this section if it—

[A} Complies with § 54.9801-3;

(B) Applies uniformly to all similarly
situated individuals (as described in
paragraph (d) of this section); and

(CJ Is not directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries. For purposes of this
paragraph (b)(3)(i}(C), a plan
amendment relating to a preexisting
condition exclusion applicable to all
individuals in one or more groups of
similarly sitnated individuals under the
plan and made effective no earlier than
the first day of the first plan year after
the amendment is adopted is not
considered to be directed at any
individual participants or beneficiaries.

(ii) The rules of this paragraph (b)(3)
are illustrated by the following
examples:

Example 1. (i) Facts. A group health plan
i it Tusion o

(b)(2)(iii) are illustrated by the following
examples:

P ap L
all individuals enrolled in the plan. The
exclusion applies to conditions for which

ludes coverage for conditions with respect

to which medical advice, diagnosis, care, or
was ded or d
within the six-month period ending on an
i:dividual's enrollrEenl dale..UTldeu‘ the p]:?}'l.
the it iti i
uxta:‘ds for 12 months, offset by creditable
coverage. However, if an individual has no
claims in the first six months following
1l the inder of the excl

period is waived.

(ii) Conclusion. In this Example 2, the
plan’s preexisting condition exclusions
violate this section because they do not mest
the requirements of this paragraph (b)(3);
specifically, they do not apply uniformly to
all similarly situated individuals. The
provisions do not apply uniformly to all
similarly situated individuals because
individuals who have medical claims during
the first six months following enrollment are
not treated the same as similarly situated
individuals with no claims during that
period. (Under paragraph (d) of this section,
the s,mugs cannot be treated as two s:fa.rale
Emups of similarly situated individuals

ecause the distinction is based on a health
factor.)

() Prohibited discrimination in
P iums or contributi (1) In
general—{i) A group health plan may
not require an individual, as a condition
of enrollment or continued enrollment
under the plan, to pay a premium or
contribution that is greater than the
premium or contribution for a similarly
situated individual (described in
paragraph (d) of this section) enrolled in
the plan based on any health factor that
relates to the individual or a dependent
of the individual.

(ii) Discounts, rebates, payments in
kind, and any other premium
differential mechanisms are taken into
account in determining an individual's
premium or contribution rate. (For rules
relating to cost-sharing mechanisms, see
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paragraph (b)(2) of this section (d) Similarly situated individuals. The (B) Relationship to the particip (for
(addressing benefits).) requirements of this section apply only  example, as a spouse or as a dependent

(2) Rules relating to premium rates—
(i) Group rating based on health factors
not restricted under this section.
Nothing in this section restricts the
aggregate amount that an employer may
be charged for coverage under a group
health plan.

(ii) List billing based on a health
factor prohibited. However, a group
health plan may not quote or charge an
employer (or an individual) a different
premium for an individual in a group of
similarly situated individuals based on
a health factor. (But see paragraph (g) of
this section permitting favorable
treatment of individuals with adverse
health factors.)

(iii) Examples. The rules of this
paragraph (c)(2) are illustrated by the
following examples:

Example 1. (i) Facts. An employer sponsors
a group health plan and purchases coverage
from a health insurance issuer. In order to
determine the premium rate for the

ming plan year, the issuer reviews the
claims experience of individuals covered
under the plan. The issuer finds that
Individual F had significantly higher claims
emgerbenoe than similarly situated
individuals in the plan. The issuer quotes the
;:]sn a higher per-participant rate because of

s claims experience.

(ii) Conclusion. See Example 1 in 20 CFR
2590,702(c)(2) and 45 CFR 146.121(c)(2) for
a conclusion that the issuer does not violate
the provisions of 29 CFR 2590.702(c)(2) and
45 CFR 146.121(c)(2) similar to the

rovisions of this para) h (c)(2) because

e issuer blends Iﬁaarraslr:zo that the
employer is not quoted a higher rate for F
than for a simila;"ly situated individual based
on Fs claims experience.

Example 2. (i) Facts, Same facts as
Example 1, except that the issuer quotes the
employer a higher premium rate for F,
because of F's claims experience, than for a
similarly situated individual.

(ii) Conclusion. See Example 2 in 29 CFR
2590.702(c)(2) and 45 CFR 146.121(c)(2) for
a conclusion that the issuer violates

rovisions of 20 CFR 2590.702(c)(2) and 45

“FR 146.121(c)(2) similar to the provisions of
this paragraph (c){2). Moreover, even if the
glan Fcll.lrcha.sad the policy based on the quote

ut did not require a higher participant
contribution for F than for a similarly

i 1 individual, see Example 2 in 20 CFR
2590,702(c)(2) and 45 CFR 146.121(c)(2) for
a conclusion that the issuer would still
vielate 29 CFR 2590.702(c)(2) and 45 CFR
146.121(c)(2) (but in such a case the plan
would not violate this paragraph ()(2)).

(3) Exception for wellness programs.
Notwithstanding paragraphs (c)(1) and
(2) of this section, a plan may vary the
amount of premium or contribution it
requires similarly situated individuals
to pay based on whether an individual
has met the standards of a wellness
program that satisfies the requirements
of paragraph (f) of this section.

within a group of individuals who are
treated as similarly situated individuals.
A plan may treat participants as a group
of similarly situated individuals
separate from beneficiaries. In addition,
ticipants may be treated as two or
more distinct groups of similarly
sitnated individuals and beneficiaries
may be treated as two or more distinet
groups of similarly situated individuals
in accordance with the rules of this
paragraph (d). Moreover, if individuals
have a choice of two or more benefit
packages, individuals choosing one
benefit package may be treated as one or
more groups of similarly situated
individuals distinct from individuals
choosing another benefit package.

(1) Participants. Subject to paragraph
(d)(3) of this section, a plan may treat
participants as two or more distinet
groups of similarly situated individuals
if the distinction between or among the
groups of participants is based on a
bona fide employment-based
classification consistent with the
employer’s usual business practice.
Whether an employment-based
classification is bona fide is determined
on the basis of all the relevant facts and
circumstances. Relevant facts and
circumstances include whether the
employer uses the classification for
purposes independent of qualification
for health coverage (for example,
determining eligibility for other
employee benefits or determining other
terms of employment). Subject to
paragraph (d)(3) of this section,
examples of classifications that, based
on all the relevant facts and
circumstances, may be bona fide
include full-time versus part-time
status, different geographic location,
membership in a collective bargaining
unit, date of hire, length of service,
current employee versus former
employee status, and different
occupations. However, a classification
based on any health factor is not a bona
fide employment-based classification,

child);

(C) Marital status;

(D) With respect to children of a
participant, age or student status; or

(E) Any other factor if the factor is not
a health factor,

(ii) Paragraph (d)(2)(i) of this section
does not prevent more favorable
treatment of individuals with adverse
health factors in accordance with
paragraph (g) of this section.

(3) Discrimination directed at
individuals. Notwithstanding
paragraphs (d)(1) and (2) of this section,
if the creation or modification of an
employment or coverage classification is
directed at individual participants or
beneficiaries based on any health factor
of the participants or beneficiaries, the
classification is not permitted under this
paragraph (d), unless it is permitted
under paragraph (g) of this section
(permitting favorable treatment of
individuals with adverse health factors).
Thus, if an employer modified an
employment-based classification to
single out, based on a health factor,
individual participants and
beneficiaries and deny them health
coverage, the new classification would
not be permitted under this section.

(4) Examples. The rules of this
paragraph (d) are illustrated by the
following examples:

Examﬁ!e 1. (i) Facts. An employer sponsors
a gmu& ealth plan for full-time m&loyms
only. Under the plan [consistent wi
employer’s usual business practice),
employees who normally work at least 30
hours per week are considered to be working
full-time. Other employees are considered 1o
be working part-time. There is no evidence
to suggest that the classification is directed
at individual participants or beneficiaries.

(i) Conclusion. In this Example 1, treating
the full-time and i ployees as two
separate groups orsinﬂlarly situated
individuals is permitted under this paragraph
(d) because the classification is bona fide and
is not directed at individual participants or
beneficiaries.

Example 2. (i) Facts. Under a group health
plan, mma%’o is made available to

[ , their spouses, and their

the

unless the requi of paragrap

of this section are satisfied (permitting
favorable treatment of individuals with
adverse health factors).

(2) Beneficiaries—(i) Subject to
paragraph (d)(3) of this section, a plan
may treat beneficiaries as two or more
distinct groups of similarly situated
individuals i?llla distinction between or
among the groups of beneficiaries is
based on any of the following factors:

(A) A bona fide employment-based
classification of the participant through
whom the beneficiary is receiving
coverage;

daprendenl children. However, coverage is
macde available to a dependent child only if
the dependent child is under age 19 (or
under age 25 if the child is continuously
enrolled full-time in an institution of higher
learning (full-time students)). There is no
evidence to suggest that these classifications
are di d at individual particip '
beneficiaries,

(i) Co:rc::juslion‘ In this Example 2, treating

|J‘)' imposing m'sge limitation on dependent
children, but not on spouses, is permit
under this paragraph (d). Specifically, the
distinction k spouses and depend
children is permitted under paragraph (d)(2)
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of this section and is not prohibited under
paragraph (d)(3) of this section because it is

classification for G based on the existing
empl:_!ymant classification for G is not

not directed at i partici or
heneficiaries. It is also permissible to treat
dependent children who are under age 19 (or
full-time students under age 25) as a group
of similarly situated individuals separate
from those who are age 25 or older (or age

19 or older if they are not full-time sll‘n:lanls]

I 1 under this paragraph (d) because
the creation of the new cover:
classification for G is directed at G based on
one or more health factors,

(e) N £
work pr {1) Nonconfi
provisions—(i) General rule. Under the

t and actively-at-

because the classification is i under

aragraph (d)(2) of this section and is not
Eimc at individual participants or
beneficiaries.

Example 3. (i) Facts. A university sponsors
a group health plan that provides one health
henefit package to faculty and another health
benefit package to other staff. Faculty and
staff are treated differently with respect to
other employee benefits such as retirement
benefits and leaves of absence. There is no
evidence to suggest that the distinction is
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 3, the
classification is permitted under this
g raph (d) because thers is a distinction

ased on a bona fide employment-based

classification consistent with the employver's
usual business practice and the distinction is
not directed at individual participants and
heneficiaries.

Example 4. (i) Facts. An employer sponsors
a group ienllh plan that is available to all
current employees. Former employees may
also be eligible, but only if they complete a
specified number of years of service, are
enrolled under the plan at the time of
termination of employment, and are
continuously enrolled from that date. There
is no evidence to suggest that these
distinctions are directed at individual
participants or beneficiaries.

(i) &:?c!'?.?iqn. In this Example 4,

on former employess isapmn?;[ed‘ba:suse a

classification that distinguishes between

current and former employees is a bona fide
ploy hased classification that is

Slennjnsd under this paragraph (d), provided

at it is not directed at individual
participants or beneficiaries. In addition, it is
ble to di ish b former

;mplnyaas who satisly the service
requirement and those who do not, provided
that the distinction is not directed at
individual participants or beneficiaries.
(However, former employses who do not
satisf)" ﬂ’.IB eligibility criteria may,

rules of paragraphs (b) and (c) of this
section, a plan may not establish a rule
for eligibility (as described in paragraph
(b)(1)(ii) of this section) or set any
individual's premium or contribution
rate based on whether an individual is
confined to a hospital or other health
care institution. [n addition, under the
rules of paragraphs (b) and (¢) of this
section, a plan may not establish a rule
for eligibility or set any individual's
premium or contribution rate based on
an individual's ability to engage in
normal life activities, except to the
extent permitted under paragraphs
(e)(2)(ii) and (3) of this section
(permitting plans, under certain
circumstances, to distinguish among
employees based on the performance of
services).

(i) Examples. The rules of this
paragraph (e)(1) are illustrated by the
following examples:

Example 1. (i) Facts. Under a group health
plan, coverage for employees and their
dependents generally becomes effective on
the first day of employment. However,

forad dent who is confined to

for providing benefits to such a dependent;
and that in a case in which Issuer N has an
obligation under 29 CFR 2590.702(e)(1) or 45
CFR 146.121(a)(1) to provide benefits and
Issuer M has an obligation under State law
to provide benefits, any State laws designed
to prevent more than 100% reimbursement,
such as State coordination-of-benefits laws,
continue toapply.

(2) Actively-at-work and continuous
service provisions—(i) General rule—(A)
Under the rules of paragraphs (b) and (c)
of this section and subject to the
exception for the first day of work
described in paragraph (e)(2)(ii) of this
section, a plan may not establish a rule
for eligibility (as described in paragraph
(h){1)(ii) of this section) or set any
individual's premium or contribution
rate based on whether an individual is
actively at work (including whether an
individual is continuously employed),
unless absence from work due to any
health factor (such as being absent from
work on sick leave] is treated, for
purposes of the plan, as being actively
at work.

(B) The rules of this paragraph (e)(2)(i)
are illustrated by the following
examples:

Example 1. (i) Facts. Under a group health
plan, an employee generally becomes eligible
to enroll 30 days after the first day of
employment. However, if the employee is not
actively at work on the first day after the end
of the 30-day period, then eligibility for
enrollment is delayed until the first day the

a hospi,t.nl or other health care institution
does not become effective until the
confinement ends.

(i) Conclusion. In this Example 1, the plan
violates this']:arafmph (e)(1) because the
plan delays the effective date of coverage for

lepend, based on confi wa
hospital or other health care institution.

Example 2. (i) Facts. In previous years, a
group health plan has provided coverage
through a group health insurance policy
offered by Issuer M. However, for the current
year, the plan provides coverage through a
group health insurance policy offered by
Issuer N. Under Issuer N's policy, items and
sarvices provided in connection with the
confi ofad 1o a hospital or

be eligible for continued

COVETage P toa COBRA
provision or similar State law.)

Example 5. (i) Facts. An employer sponsors
a group health plan that provides the same
henefit package to all seven employees of the
employer. Six of the seven emi oyees have
the same job title and responsibilities, but
Employee G has a different job title and
different responsibilities. After G files an
expensive claim for benefits under the plan,
coverage under the plan is modified so that
eri?loyees with &'s job title receive a
different benefit package that includes a
lower lifetime dollar limit than in the benefit
package made available to the other six
employees.

(ii) Conclusion. Under the facts of this
Example 5, changing the coverage

other health care institution are not covered
if the confinement is covered under an
extension of benefits clause from a previous
health insurance issuer.

(ii) Conclusion. See Example 2 in 20 CFR
2590.702(e)(1) and 45 CFR 146.121(2)(1) for
a conclusion that Issuer N violates provisions
of 29 CFR 2590.702(e)(1) and 45 CFR
146.121(e)(1) similar to the provisions of this
paragraph (e)(1) because the group health
insurance coverage restricts benefits based on
whether a dependent is confined to a
hospital or other health care institution that
is covered under an extension of benefits
from a previous issuer. See Example 2 in 29
CFR 2590.702(2)(1) and 45 CFR 146.121(e)(1)
for the additional conclusions that under
State law Issuer M may also be responsible

I is actively at work,

(i) Conclusion. In this Example 1, the plan
violates this paragraph (e)(2) (and thus also
violates paxasrapls{m(z] of this saction).
However, the plan would not violate
pm‘qirapll (e)(z) or (b) of this section if, under
the plan, an absence due to any health factor
is considered being actively at work.

Example 2. (1) Facts. Under a group health
plan, coverage for an employee becomes
effective after 90 days of continuous service;
that is, if an employee is absent from work
(for any reason) before completing 90 days of
sarvice, the beginning of the 90-day period is
measured from the day the employee returns
to work (without any credit for service before
the absenca).

(i) Conclusion. In this Example 2, the plan
violates this paragraph (e)(2) (and thus also

aragraph (b) of this section) because the 90-
Say continuous service requirement is a rule
for eligibility based on whether an individual
is a«:limﬁ: v s'qurk. Hm-;;var. the plan wuupﬂ
not violate this paragraph (e)(z) or a
(b) of this ssctioPl'l izslindm the planpzr:g
absence due to any health factor is not
considered an absence for purposes of
measuring 90 days of continuous service.

(ii) Exception for the first day of
work—(A) Notwithstanding the general
rule in paragraph (e){2)(i) of this section,
a plan may establish a rule for eligibility
that requires an individual to begin
work for the employer sponsoring the
plan {or. in the case of a multiem ployer
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under this section to provide benefits and
Issuer M has an obligation under State law
to provide benefits, any State laws designed
to prevent more than 100% reimbursement,
such as State coordination-of-henefits laws,
continue to apply.

(2) Actively-at-work and continuous
service provisions—(i) General rule—(A)
Under the rules of paragraphs (b) and (c)
of this section and subject to the
exception for the first day of work
described in paragraph (e)(2)(ii) of this
section, a plan or issuer may not
establish a rule for eligibility (as
described in palagrapﬁ (b)(1)(ii) of this
section) or set any individual’s premium
or contribution rate based on whether
an individual is actively at work
(including whether an individual is
continuously employed), unless absence
from work due to any health factor
(such as being absent from work on sick
leave]) is treated, for purposes of the
plan or health insurance coverage, as
being actively at work.

(B) The rules of this paragraph (e){2)(i)
are illustrated by the following
examples:

Example 1. (i) Facts. Under a group health
plan, an employee generally becomes eligible
to enroll 30 days after the first day of
employment. However, if the employee is not
actively at work on the first day after the end
of the 30-day period, then eligibility for
enrollment is delayed until the first day the
employes is actively at work,

(ii) Conelusion. In this Example 1, the plan
wviolates this paragraph (e)(2) (and thus also
violates paragraph (b) of this section).
However, the plan would not violate
paragraph (e)(2) or (b) of this section if, under
the plan, an absence due to any health factor
is considered being actively at work.

Example 2. (i) Facts. Under a group health

; for an loy
effective after 90 days ofrwminuous service;
that is, if an employee is absent from work
(for any reason) before completing 90 days of
service, the beginning of the 90-day period is
measured from the day the employee returns
to work (without any credit for service before
the absence).

(i) Conclusion. In this Example 2, the
plan violates this paragraph (e)(2) (and
thus also paragraph (b) of this section)
because the 90-day continuous service
requirement is a rule for eligibility
based on whether an individual is
actively at work. However, the plan
would not violate this paragraph (e)(2)
or paragraph (b) of this section if, under
the plan, an absence due to any health
factor is not considerad an absence for
purposes of measuring 90 days of
continuous service.

(ii) Exception for the first day of
work—(A) Notwithstanding the general
rule in paragraph (e)(2)(i) of this section,
a plan or issuer may establish a rule for
eligibility that requires an individual to

hegin work for the employer sponsoring
the plan (or, in the case of a
multiemployer plan, to begin a job in
covered employment) before coverage
becomes effective, provided that such a
rule for eligibility applies regardless of
the reason for the absence.

(B) The rules of this paragraph
(e)(2)(ii) are illustraled%y Lﬁa E}llowing
examples:

Example 1. (i) Facts. Under the eligibility
provision of a group health plan, coverage for
new employees becomes effective on the first
day that the employee reports to work.
Individual H is scheduled to begin work on
August 3. However, i is unable to begin

ork on that day because of illness. H begins
working on August 4, and H's coverage is
effective on August 4,

(ii) Conclusion. In this Example 1, the plan
provision does not violate this section,
However, if age for individuals who do

dependents to be offered coverage and
set limits on the premium or
contribution rate even though the
employee is not performing services.

(ii) 'lyhe rules of this paragraph (e)(3)
are illustrated by the following
examples:

Example 1. (i) Focts. Under a group health
plan, en:'PIDyaBs are eligible for coverage if
they perform services for the employer for 30
or more hours per week or if they are on paid
leave [such as vacation, sick, or bereavement
leave). Employees on unpaid leave are
treated as a separate %loup of similarly

i 1 individuals in 1 with the
rules of paragraph (d) of this section.

(iii) Conclusion. In this Example 1, the plan
rovisions do not violate this section,
owever, if the plan treated individuals

performing services for the employer for 30
or more hours per week, individuals on
i leava.and' fividuals on

not report to work on the first day they were
scheduled to work for a reason unrelated 10
a health factor (such as vacation or

b 1) b flective on the first
day they were scheduled to work, then the
plan would violate this section.

Example 2. (i) Facts. Under a group health
plan, coverage for new employees becomes
effective on the first day nrﬂm month
following the employee’s first day of work,
regardless of whether the emc!;loyee is
actively at work on the first day of the month,
Individual  is scheduled to begin work on
March 24. However, J is unable to begin work
on March 24 because of illness. J begins
working on April 7 and ['s coverage is
effective May 1.

(ii) Conclusion. In this Example 2, the plan
provision does not violate this section.
However, as in Example 1, if coverage for
individuals absent from work for reasons
unrelated to a health factor became effective
despite their absence, then the plan would
violate this section.

(3) Relationship to plan |

b leave as a group of similarly

situated individuals separate from
individuals on sick leave, the plan would
violate this paragraph (e (and thus also
would violate paragraph (b) of this section)
because groups of similarly situated
individuals cannot be established based on a
health factor (including the taking of sick
leave) under paragraph (d) of this section.
Example 2. (i) Facts. To be eligible for

coverage under a bona fide collectively
bargained group health plan in the current
calendar quarter, the plan requires an
individual to have worked 250 hours in
covered employment during the three-month

eriod that ends one month before the

eginning of the current calendar quarter.
The distinction b ploy 1i
at least 250 hours and those working less
than 250 hours in the earlier three-month
period is not directed at individual
Eaﬂicipams or beneficiaries based on any

ealth factor of the participants or
beneficiaries.

(i) Conciusion. In this Example 2, the plan
Pwvlslon does not violate this section
under the rules for similarly

]

defining similarly situated individual:

(i) Notwithstanding the rules of
paragraphs (e){1) and (e)(2) of this
section, a plan or issuer may establish
rules for eligibility or set any
individual's premium or contribution
rate in accordance with the rules
relating to similarly situated individuals
in paragraph (d) of this section.
According'ljy. a plan or issuer may
distinguish in rules for eligibility under
the plan between full-time and part-time

haty

employees, per tand

situated individuals allowing full-time
employees to be treated differently than part-
time employees, employees who work at
least 250 hours in a three-month period can
be treated differently than employees who
fail to work 250 hours in that period. The
result would be the same if the plan
ermitted individuals to apply excess hours
m previous periods to satisfy the
uirement for the current quarter,
vample 3. (i) Facts. Under a group health
plan, coverage of an employee is terminated
when the individual’s employment is
L in h

temporary or seasonal employees,
hetween current and former employees,
and between employees currently
performing services and employees no
longer performing services for the
employer, subject to paragraph (d) of
this section. However, other Federal or
State laws (including the COBRA
continuation provisions and the Family
and Medical Leave Act of 1993) may
require an employee or the employee’s

with the rules of
paragraph (d) of this section. Employee B has
been covered under the plan. B experiences
a disabling illness that prevents B from
working, B takes a leave of absence under the
Family and Medical Leave Act of 1993, At
the end of such leave, B terminates
employment and consequently loses coverage
under the plan. (This termination of coverage
is without regard to whatever rights the

ployee (or of the employee's
family) may have for COERA continuation
coverage.)
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(ii) Conclusion. In this Example 3, the plan
provision terminating #'s coverage upon £
termination of employment does not violate
this section.

Example 4. (i) Facts. Under a group health
plan, coverage of an empl is terminated

(ii) A diagnostic testing program that
provides a reward for participation and
does not base any part of the reward on
outcomes.

(iii) A program that encourages

when the employee ceases to perform
services for the employer sponsoring the
plan, in accordance with the rules o
Earagraph (d) of this section. Employes C is

id off for three months, When the layoff
begins, C’s coverage under the plan is
terminated. (This termination of coverage is
without d to whatever rights the

elayes e Tt e of s dxpoyses
family) may have for COBRA continuation
coverage.)

(ii) Conclusion. In this Example 4, the plan
provision terminating C's coverage upon the
cessation of C's performance of services does
not violate this section.

() Wellness programs. A wellness
program is any program designed to
promote health or prevent disease.
Paragraphs (leZ]US and (c)(3) of this
section provide exceptions to the
general prohibitions against
discrimination based on a health factor
for plan provisions that vary benefits
(including cost-sharing mechanisms) or
the premium or contribution for
similarly situated individuals in
connection with a wellness program
that satisfies the requirements of this
paragraph (f). If none of the conditions
for obtaining a reward under a wellness
program is based on an individual
satisfying a standard that is related to a
health factor, paragraph (f(1) of this
section clarifies that the wellness
program does not violate this section if
participation in the program is made
available to all similarly situated
individuals. If any of the conditions for
obtaining a reward under a wellness
program is based on an individual
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the
requirements of paragraph (£)(2) of this
section are met.

(1) Wellness programs not subject to
requirements. If none of the conditions
for obtaining a reward under a wellness
program are based on an individual
satisfying a standard that is related to a
health factor (or if a wellness program
does not provide a reward), the wellness
program does not violate this section, if
participation in the program is made
available to all similarly situated
individuals. Thus, for example, the
following programs need not satisfy the
requirements of paragraph (£)(2) of this
section, if participation in the program
is made available to all similarly
situated individuals:

(i) A program that reimburses all or
part of the cost for memberships in a
fitness center.

p care through the waiver of
the copayment or deductible
requirement under a group health plan
for the costs of, for example, prenatal
care or well-baby visits.

(iv) A program that reimburses
employees for the costs of smoking
cessation programs without regard to
whether the employee quits smoking.

(v] A program that provides a reward
to employees for attending a monthly
health education seminar.

(2) Wellness programs subject to
requirements. If any of the conditions
for obtaining a reward under a wellness
program is based on an individual
satisfying a standard that is related to a
health factor, the wellness program does
not violate this section if the
requi ts of this paragraph (f)(2) are

met.

(i} The reward for the wellness
program, coupled with the reward for
other wellness programs with respect to
the plan that require satisfaction of a
standard related to a health factor, must
not exceed 20 percent of the cost of
employee-only coverage under the plan.
However, if, in addition to employees,
any class of dependents (such as
spouses or spouses and dependent
children) may participate in the
wellness program, the reward must not
exceed 20 percent of the cost of the
coverage in which an employee and any
dependents are enrolled. For purposes
of this paragraph (0)(2), the cost of
coverage is determined based on the
total amount of employer and employee
contributions for the benefit package
under which the employee is (or the
employee and any dependents are)
receiving coverage. A reward can be in
the form of a discount or rebate of a
premium or contribution, a waiver of all
or part of a cost-sharing mechanism
(such as deductibles, copayments, or
coinsurance), the absence of a
surcharge, or the value of a benefit that
would otherwise not be provided under
the plan.

[is The program must be reasonably
designed to promote health or prevent
disease. A program satisfies this
standard if it has a reasonable chance of
improving the health of or preventing
disease in participating individuals and
it is not overly burdensome, is not a
subterfuge for discriminating based on a
health factor, and is not highly suspect
in the method chosen to promote health

r prevent disease.

1ii) The program must give

individuals eligible for the program the

opportunity to qualify for the reward
under the program at least once per

"ear.
Y (iv) The reward under the program
must be available to all similarly
situated individuals. (A) A reward is not
available to all similarly situated
individuals for a period unless the
program allows —

(1) A reasonable alternative standard
(or waiver of the otherwise applicable
standard) for obtaining the reward for
any individual for whom, for that
period, it is unreasonably difficult due
to a medical condition to satisfy the
otherwise applicable standard: and

(2) A reasonable alternative standard
(or waiver of the otherwise applicable
standard) for obtaining the reward for
any individual for whom, for that
period, it is medically inadvisable to
attempt to satisfy the otherwise
applicable standard.

B] A plan or issuer may seek
verification, such as a statement from an
individual's physician, that a health
factor makes it unreasonably difficult or
medically inadvisable for the individual
to satisfy or attempt to satisfy the
otherwise applicable standard.

(vJ(A) The plan or issuer must
disclose in all plan materials describing
the terms of the program the availability
of a reasonable alternative standard (or
the possibility of waiver of the
otherwise applicable standard) required
under paragraph (f){2](iv) of this section.
However, if plan materials merely
mention that a program is available,
without describing its terms, this
disclosure is not required.

(B) The following language, or

b ially similar language, can be
used to satisfy the requirement of this
paragraph ()(2)(v): “If it is unreasonably
difficult due to a medical condition for
you to achieve the standards for the
reward under this program, or if it is
medically inadvisable for you to attempt
to achieve the standards for the rewar
under this program, call us at [insert
telephone number] and we will work
with you to develop another way to
quality for the reward.” In addition,
other examples of language that would
satisfy this requirement are set forth in
Examples 3, 4, and 5 of paragraph (£)(3)
of this section.

(3) Examples. The rules of paragraph
(Ni2) of this section are illustrated by
the following examples:

Example 1. (i) Facts. An employer sponsors
a group health plan. The annual premium for
employee-only coverage is $3,600 (of which
the employer pays $2,700 per year and the
employes pays $900 per year), The annual
premium for family coverage is $9,000 (of
which the employer pays $4,500 per year and
the employee pays 4,500 per year). The plan
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offers a wellness program with an annual
premium rebate of $360. The program is
available only to employees.

(ii) Conclusion. In this Example 1, the

mgram satisfies the requirements of
paragragor (f(2)(i) of this section because the
reward for the wellness program, $360, does
not exceed 20 percent of the total annual cost
of employee-only coverage, $720. ($3,600 x
20% = §720.) If any class of dependents is
allowed to participate in the and the

satisfies the five h

lly K1 PR

Is for

of p

(0){2) of this section. First, the program
complies with the limits on rewards under a
program. Second, it is reasonably designed to
promote health or prevent disease. Third,
individuals eligible for the program are given
the opportunity to qualify for the rew:
least once per year. Fourth, the reward under
the pr m is available to all similarly
situated individuals because it

dates individuals for whom it is

employee is enrolled in family coverage, the
plan could offer the employee a reward of up
to 20 percent of the cost of family coverage,
$1,800, ($9,000 x 20% = $1,800.)

Example 2. (i) Facts. A group health plan
gives an annual pmmium discount of 20
percent of the cost of employee-cnly B

unreasonably difficult due to a medical
condition 1o achieve the targeted count (or
for whom it is medically inadvisable to
attempt 1o achieve the targeted count) in the
prescribed period by providing a reasonable
alternative slanda:d Fifth, the plan discloses

to participants whc\ adhere to a well

in all @ the terms Df the

1o
an armul;l olesterol test to
psrllupan . Those participants who achieve
a count under 200 receive the premium
discount for the year.

(i) Conclusion. In this Example 2.the
g‘n gram fails to satisfy the requirement of

ng available to all similarly simated

individuals because some participants may
be unable to achieve a cholesteral count of
under 200 and the Elnn does not make
available a le al i dard or

the availability ofa
alternative standard. Thus, the premium
discount does not violate this section.
Example 4. (i) Facts. A group hsalul plan
will waive the $250 annual d

whom |I is unreasonably difficult due to a
medical condition to achieve (or for whom it
is medically inadvisable to attempt to
achieve) the targeted body mass index by
providing a reasonable alternative standard
(walking) and it accommodates individuals
for whom it is unreasonably difficult due 1o
a medical condition (or for whom it is
medically inadvisable o attempt) to walk by
providing an alternative standard that is
reasonable for the individual. Fifth, the plan
discloses in all materials describing the terms
of the program the availability of a reasonable
alternative standard for every individual.
Thus, the waiver of the deductible does not
violate this section.

Example 5. (i) Facts. In conjunction with
an annual open enrollment period, a group
health plan provides a form for participants
to certify that they have not used tobacco
p:odnms in the preceding twelve months.

(which is less than 20 percent of the annual
cost of employee-only coverage under the
plan) for the following year for participants
who have a body mass index between 19 and
26, determined shortly before the beginning
of the year. However, any participant for
whom it is unreasonably difficult due 1o a

waive the cholesterol standard. (In addition,
plan materials describing the program are
required 1o disclose the availability of a
reasonable alternative standard (or the
possibility of waiver of the otherwise
licabl slandmd] for obtaining the

i Thus, the i
discount violates paragraph {rj of this section
because it may require an individual to pay
a higher premium based on a health factor of
the individual than is required of a similarly
situated individual under the plan,

Example 3. (i) Facts, Same facts as
Example 2, except that the plan provides that
ifit is unreasona%ly d\fﬁmr due to a medical
condition for a participant to achieve the
targeted chalesterol count (or if it is
medically inadvisable for a participant to
attempt to achieve the targeted cholesterol
count) within a 60-day period, the plan will
make available a reasonable alternative
standard that takes the relevant medical
condition into account. In addition, all plan
materials describing the terms of the program
include the following statement: “If it is
unreasonably difficult due to a medical
condition for you to achieve a cholesterol
count under 200, or if it is medicall
inadvisable for you to attempt to achieve a
count under 200, call us at the number below
and we will work with vou to develop
another way to get the discount.” Individual
Dba%ms a diet and exercise program but is
unahle to achieve a cholesterol count under
200 within the prescribed period. D's doctor
determines D mciuims prescription
medication to achieve a mad.mally advisable
cholesterol count. In addition, the doctor
determings that D must he monitored through

PP

medical i 1o attain this standard
(and any participant for whom it is medically
madv!sab‘m;o attempt to achieve this
standard) du.rm¥,the plan year is given the
same discount if the participant walks for 20
minutes three days a week. Any participant
for whom it is unreasonably difficult due to.
amedical condition to attain either

P i who do not provide the
certification are assessed a surcharge that is
20 percent of the cost of employee-only
coverage. However, all plan materials
describing the terms of the wellness program
include I]En following statement: “If it is
unreasonably difficult due to a health factor
for you to meet the quuuemenls under this
program (or if it is medically inadvisable for
you to attempt to meet the requirements of
this program), we will make available a
reasonable alternative standard for you to
avoid this surcharge.” It is unreasonably
dif!'i:ull for Individual F to stop smoking
due to an addiction to nicotine (a

(and any participant for whom it is medically
inadv!sabrn;o attempt to achieve either
standard) during the year is given the same
discount if the individual satisfies an
alternative standard that is 1 hle in the

mdical dition). The plan

ing F to partici; in a smoking
onssalion gram to avoid the surch g F
can avoid the surcharge for as long as F
participates in the program, regardless of

burden it imposes and is reasonable taking
into consideration the individual’s medical

F stops @ (as long as F
continues to be addieted to nicotine).
(ii) Conclusion. In this Example 5, the

situation. All plan materials describing the surcharge is per ible as a
terms uflha wellness program include 1 Iha v\-ellmass program because it satisfies the five
foll “Ifitis requi of h ((2) of this

dilﬂcull%uo to a medical condition for yml
to achieve a body mass index between 19 and
26 (or if it is medically inadvisable for you

to attempt to achieve this body mass index)
this year, your deductible will be waived if
you walk for 20 minutes three days a week.

If you cannot follow the walking pro

call us at the number above and we will work
with you to develop another way to have
your deductible waived.” Due 1o a medical
condition, Individual E is unable 1o achieve

a BMI of between 19 and 26 and is also
unable to follow the walking program. E
Proposes a program based on the

section, First, the program complies with the
limits on rewards under a program. Second,
it is reasonably designed to promote health
or prevent disease, Third, individuals eligible
for the pro nare given the opportunity to
qu.alify%nrsr;la:mwag; at least cgllze per y;ar
Fourth, the reward under the program is
available to all similarly situated individuals
because it accommodates individuals for
whaom it is unreasonably difficult due to a
medical condition (or for whom it is
medically inadvisable to attempt) to quit
using tobacco products by providing a
reasonable alternative standard. Fifth, the

of E's ician. The plan  plan discloses in all materials describing the
agrees 10 make ﬂm disonunl available to Eif - terms aflhu rogram the availability of a
E follows the ph 5 TR alternative

1, Thus, the

{ii) Conclusion. In this Example 4. the
program satisfies the five requirements of
paragraph (f)(2) of this section. First, the
program complies with the limits on rewards

periodic blood tests to inually
['s health status. The plan dates

er a program. Second, it is reasanably
health or prevent

by making the discount available to I, but
anly if D follows the advice of D's doctor
ing medication and blood tests.
ii) Conclusion. In this Example 3, the
program is a wellness program because it

110
disease, Third, individuals aligible for the
groﬁam are given the opportunity to qualify
the reward at least once per year. Fourth,
the reward under the program is available to
all similarly situated individuals because it

premium smtharga does not violate this
section.

Example 6. (1) Facts. Same facts as
Example 5, except the plan accommodates F
by rslgu iring F to view, over a period of 12
months, a 12-hour video series on health
problems associated with tobacco use. F can
avoid the surcharge by complying with this

uirement.
N).Eii) Conclusion. In this Example &, the

requirement to watch the series of video
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tapes is a reasonable alternative method for
avmdm the surch:

More favor:'ﬁz treatment of
i mduais with adverse health factors
permitted—(1) In rules for eligibility—
(i) Nothing in this section prevents a
group health plan or group health
insurance issuer from blishing more

makes COBRA continuation coverage
available for a maximum period of 18 months
in connection with a termination of
employment but makes the coverage
available for a maximum period of 29 months
to certain disabled individuals and certain
members of the disabled individual's family.
Although the plan generally requires

favorable rules for eligibility {described
in paragraph (b)(1) of this section) for
individuals with an adverse health
factor, such as disability, than for
individuals without the adverse health
factor. Moreover, nothing in this section
prevents a plan or issuer from charging
a higher premium or contribution with
respect to individuals with an adverse
health factor if they would not be
eligible for the coverage were it not for
the adverse health factor. (However,
other laws, including State insurance
laws, may set or limit premium rates;
these laws are not affected by this

section.)

(ii) The rules of this paragraph (g){1)
are illustrated by the following
examples:

Emmﬂl‘;e 1. (i) Facts. An employer SpOnsors

pay of 102 percent of the applicable
premium for the first 18 months of OOBR.R
continuation coverage, the %
payment of 150 percent of the app |cable
premium for the disabled individual's
COBRA continuation coverage during the
disability extension if the disabled individual
would not be entitled to COERA
continuation coverage but for the disability.

(ii) Conclusion. In this Example 3, the plan
pm\'ision allowing extended COBRA

for disabled

individuals satisfies this paragraph (g](‘l.)
(and thus does not violate |h|s

current and former employees), other
Federal or State laws may require that
two separate groups of similarly situated
individuals be treated the same for
certain purposes (such as making the
same benefit package available to
COBRA qualified beneficiaries as is
made available to active employees). In
addition, although this section generally
does not impose new disclosure
obligations on plans and issuers, this
section does not affect any other laws,
including those that require accurate
disclosures and prohibit intentional
misrepresentation.

(i) Applicability dates. (1) Generally.
Thn. section applies for plan years

inning on or after ]ul 1, 2007.
lB J.i.us-a'z:r!' rule for self-funded

gover tal plans

Idition, the plan i lsi 1 undfr lhxs
aph (g)(1), to cl the disabled
m?ﬁdgals% highm' ;;ﬁlum for the
Is would
not be eligible for ¢ CCIBRA continuation
covarage were it not for the disability.
(Similarly, if the plan provided an extended
period of coverage for disabled individuals
pursuant to State law or plan provision rather

a group health planl.'h ¥ ﬂmnr to a COBRA continuation
to emplayees, spouses oremplcyaas and coverage provision, the plan could likewise
dependenl children until age 23. However, charge the disabled mdlvlduals a higher
dren who are disabled are p for the d
eligible for coverage beyond age 5 P "
i) Conclusio ﬁ; this Examp]'o 1, the plan @ Inp oo (i)

5alperndanl children he)'und age 23 satisfies
this paragraph (g){1) (and thus does not
violate this section).
Example 2. (i) Facts. An employer sponsors
a group health plan, which is generally
available to employees (and members of the
employes’s family) until the last day of the
month in which the employee ceases to
perform services for the employer. The plan
goanemlly charges employees $50 per month
r employee-only coverage and $125 per
month for family coverage. However, an
employes who ceases to perform services for
the employer by reason of disability may
remain covered under the plan until the last
day of the month that is 12 months afier the
month in which the employee ceased 1o
perform services for the employer. During
this extended period of coverage, the plan
charges the employee $100 per month for
gﬂmse-only covers_l[f and $250 per month
ily coverage. (This extended period of
coverage is without regald to whatever rag}\ls

the employee (or of the employee's
family) may have for COBRA conli.nuallon
coverage.)

(i) Conclusion. In this Example 2, the plan
provision allowing extended coverage for
disabled employees and their families
satisfies this paragraph (g)(1) (and thus does
not violate this section). In addition, the plan

itted, under this 1), 10
c.harga the disabled ampinyaar. a higher
premium during the extended period of
coverage.

Example 3. (i) Facts, To comply with the
requirements of a COBRA continuation
provision, a group health plan generally

Nothing in this section prevents a group
health plan or group health insurance
issuer from charging individuals a
premium or contribution that is less
than the premium (or contribution) for
similarly situated individuals if the
lower charge is based on an adverse
health factor, such as disability.

(ii) The rules of this pamgraph (@(2)
are illustrated by the following example:
Example. (i) Facts. Under a group health
plan, employees are generally required to pay

550 per month for employee-only coverage
and $125 per month for family coverage
under the plan. However, employees who are

disabled monlvn coverage (whether
yee-only or family ge) under the
plan free of charge.

(i) Canc}usmn In this Example, the plan
provi ision walving p:emiu.m paymenl for

itted under this

paragraph [ﬁ(z} (and Il;us does not violate

is section).

(h) No effect on other laws.
Compliance with this section is not
determinative of compliance with any
other provision of the PHS Act
(including the COBRA continuation
provisions) or any other State or Federal
law, such as the Americans with
Disabilities Act. Therefore, although the
rules of this section would not prohibit
a plan or issuer from treating one group
of similarly situated individuals
differently from another (such as
providing different benefit packages to

exempted und'er 45 CFR 146.180—(i) If
coverage has been denied to any
individual because the sponsor of a self-
funded nonfederal governmental plan
has elected under § 146.180 to exempt
the plan from the requirements of this
section, and the plan sponsor
subsequently chooses to bring the plan
into compliance with the requirements
of this section, the plan—

(A) Must notify the individual that the
plan will be coming into compliance
with the requirements of this section,
specify the effective date of compliance,
and inform the individual regarding any
enrollment restrictions that may apply
under the terms of the plan once the
plan is in compliance with this section
(as a matter of administrative
convenience, the notice may be
disseminated to all employees);

(B) Must give the mrﬁ\« idual an
opportunity to enroll that continues for
at least 30 days:

(C) Must permit coverage to be
effective as of the first day of plan
coverage for which an exemption
election under § 146.180 of this part
(with regard to this section) is no longer
in effect; and

(D) May not treat the individual as a
late anmlyee or a special enrollee.

(ii) For purposes of this paragraph
(i){2), an individual is considered to
have been denied coverage if the
individual failed to apply for coverage
because, given an exemption election
under § 146.180 of this part, it was
reasonable to believe that an application
for coverage would have been denied
based on a health factor.

(iii) The rules of this paragraph (i)(2)
are illustrated by the following
examples:

Example 1. (i) Facts. Individual D was
hired by a
in June 1999, The nrmpinym' maintains a self-
funded group health plan with a plan year
beginning on October 1. The plan sponsor
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Administration
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Group Market

AGENCIES: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services.

ACTION: Final rules.

SUMMARY: This document contains final
rules governing the provisions
prohibiting discrimination based on a
health factor for group health plans and
issuers of health insurance coverage
offered in connection with a group
health plan. The rules contained in this
document implement changes made to
the Internal Revenue Code of 1986
(Code), the Employee Retirement
Income Security Act of 1974 (ERISA),
and the Public Health Service Act (PHS
Act) enacted as part of the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA).
DATES: Effective date. These final
regulations are effective February 12,
2007.

Applicability dates. These final
regulations apply for plan years
beginning on or after July 1, 2007,

FOR FURTHER INFORMATION CONTACT: Russ
Weinheimer, Internal Revenue Service,
Department of the Treasury, at (202)
622-6080; Amy Turner or Elena Lynett,
Employee Benefits Security
Administration, Department of Labor, at
(202) 693-8335; or Karen Levin or
Adam Shaw, Centers for Medicare &

Medicaid Services, Department of
Health and Human Services, at (877)
267-2323 extension 65445 and 61091,
respectively.

Cush Service Infor
Individuals interested in obtaining
co%ies of Department of Labor
publications concerning health care
laws may request copies by calling the
Department of Labor (DOL), Employee
Benefits Security Administration

(EBSA) Toll-Free Hotline at 1-866—444—

EBSA (3272) or may request a copy of
the Department of Health and Human
Services (HHS), Centers for Medicare &
Medicaid Services (CMS) publication
entitled “Protecting Your Health
Insurance Coverage™ by calling 1-800-
633—4227. These regulations as well as
other information on HIPAA's
nondiscrimination rules and other
health care laws are also available on
the Department of Labor's Web site

(http:/fwww.dol.gov/ebsa), including the

interactive web pages Health Elaws.
SUPPLEMENTARY INFORMATION:
I. Background

The Health Insurance Portability and
Accountability Act of 1996 (HIPAA),
Public Law 104-191 (110 Stat. 1936),

was enacted on August 21, 1996. HIPAA

amended the Internal Revenue Code of
1986 (Code), the Employee Retirement
Income Security Act of 1974 (ERISA),
and the Public Health Service Act (PHS
Act) to provide for, among other things,
improved portability and continuity of
health coverage. HIPAA added section
9802 of the Code, section 702 of ERISA,
and section 2702 of the PHS Act, which
prohibit discrimination in health
coverage based on a health factor.
Interim final rules implementing the
HIPAA provisions were published in
the Federal Register on April 8, 1997
(62 FR 16694) (1997 interim rules). On
December 29, 1997, the Department of
Labor, the Department of Health and
Human Services, and the Department of
the Treasury (the Departments)
published a clarification of the April
1997 interim rules as they relate to
individuals who were denied coverage
before the effective date of HIPAA on
the basis of any health factor (62 FR
67689).

On January &, 2001, the Departments
published interim final regulations
(2001 interim rules) on many issues
under the HIPAA nondiscrimination
provisions (66 FR 1378) and proposed
regulations on wellness programs under
those nondiscrimination provisions (66
FR 1421). These regulations being
published today in the Federal Register
finalize both the 2001 interim rules and
the proposed rules.

11. Overview of the Regulations

Section 9802 of the Code, section 702
of ERISA, and section 2702 of the PHS
Act (the HIPAA nondiscrimination
provisions) establish rules generally
prohibiting group health plans and
group health insurance issuers from
discriminating against individual
participants or beneficiaries based on
any health factor of such participants or
beneficiaries. The 2001 interim rules —

+ Explained the application of these
provisions to benefits;

+ Clarified the relationship between
the HIPAA nondiscrimination
provisions and the HIPAA preexisting
condition exclusion limitations;

« Explained the application of these
provisions to premiums;

* Described similarly situated
individuals;

» Explained the application of these
provisions to actively-at-work and
nonconfinement clauses; and

¢ Clarified that more favorable
treatment of individuals with medical
needs generally is permitted.

In general, these final regulations do
not change the 2001 interim rules or the
proposed rules on wellness programs.
However, these regulations do not
republish the expired transitional rules
regarding individuals who were denied
coverage based on a health factor prior
to the applicability date of the 2001
interim rules. (These regulations do
republish, and slightly modify, the
special transitional rule for self-funded
nonfederal governmental plans that had
denied any individual coverage due to
the plan’s election to opt out of the
nondiscrimination requirements under
45 CFR 146.180, in cases where the plan
sponsor subsequently chooses to bring
the plan into compliance with those
requirements). These regulations clarify
how the source-of-injury rules apply to
the timing of a diagnosis of a medical
condition and add an example to
illustrate how the benefits rules apply to
the carryover feature of health
Oreimbursement arrangements (HRAs).
For wellness programs, the final
regulations clarify some ambiguities in
the proposed rules, make some changes
in terminology and organization, and
add a description of wellness programs
not required to satisfy additional
standards.

Application to Benefits

Under the 2001 interim rules and
these regulations, a plan or issuer is not
required to provide coverage for any
particular benefit to any group of
similarly situated individuals. However,
benefits provided must be uniformly
available to all similarly situated

or more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency: (3)
materially altering the budgetary
i cts of entitlement grants, user fees,
oan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
Pursuant to the terms of the Executive
Order, this action is “economically
significant” and subject to OMB review
under Section 3(f) of the Executive
Order. Consistent with the Executive
Order, the Departments have assessed
the costs and ﬂgneﬂts of this regulatory
action. The Departments performed a
comprehensive, unified analysis to
estimate the costs and benefits
attributable to the final regulations for
purposes of compliance with the
Executive Order 12866, the Regulatory
Flexibility Act, and the Paperwork
Reduction Act. The Departments’
analyses and underlying assumptions
are detailed below. The Departments
believe that the benefits of the final

regulations justify their costs,

Regulatory Flexibility Act—Department
of Labor and Department of Health and
Human Services

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
likely to have a significant economic
impact on a substantial number of small
entities. Unless an agency certifies that
a final rule will not have a significant
economic impact on a substantial
number of small entities, section 604 of
the RFA requires that the agency present
a final regulatory flexibility analysis
[FRF A) at the time of the publication of
the notice of final rulemaking describing
the impact of the rule on small entities.
Small entities include small businesses,
organizations, and governmental
jurisdictions.

Because the 2001 interim rules were
issued as final rules and not as a notice
of proposed rulemaking, the RFA did
not apply and the Departments were not
required to either certify that the rule
would not have a significant impact on
a substantial number of small entities or

conduct a regulatory flexibility analysis.
The Departments nonetheless crafted
those regulations in careful
consideration of effects on small
entities, and conducted an analysis of
the likely impact of the rules on small
entities. This analysis was detailed in
the preamble to the interim final rule.

e Departments also conducted an
initial regulatory flexibility analysis in
connection with the propo
regulations on wellness programs and
present here a FRFA wilﬁ respect to the
final regulations on wellness programs
pursuant to section 604 of the RFA. For
purposes of their unified FRFA, the
Departments adhered to EBSA's
proposed definition of small entities.
The Departments consider a small entity
to be an employee benefit plan with
fewer than 100 participants. The basis of
this definition is found in section
104{a)(2) of ERISA, which permits the
Secretary of Labor to prescribe
simplified annual reports for pension
plans that cover fewer than 100
participants. The Departments believe
that assessing the impact of this final
rule on small plans is an appropriate
substitute for evaluating the effect on
small entities as that term is defined in
the RFA. This definition of small entity
differs, however, from the definition of
small business based on standards
promulgated by the Small Business
Administration (13 CFR 121.201)
pursuant to the Small Business Act (15
U.S.C. 631 et seq.). Because of this
difference, the Departments requested
comments on the appropriateness of this
size standard for evaluating the impact
of the proposed regulations on small
entities. No comments were received.

The Departments estimate that 35,000
plans with fewer than 100 participants
vary employee premium contributions
or cnm-s‘?mring across similarly situated
individuals based on health factors.®
While this represents just one percent of
all small plans, the Departments believe
that because of the large number of
plans, this may constitute a substantial
number of small entities. The
Departments also note that at least some
premium rewards may be large.
Premium discounts associated with

#Based on tabulations of the 2005 Medical
E diture Panel Survey I C
(MEPS-IC) and 1997 Survey of Government
Finances (SGF), the Departments estimate that
roughly 2.4 million small health plans exist. Of
these, 1.2 percent of these plans are believed to vary

fums (as suggestod in a 1993 study by the

ml Woods j‘ﬁmm Foundation) while .5
percent are thought to vary benefits (as 5 tod
in, Spec Summary. United States Salaried Managed
Health/Health ion Inititives, 2003-2004

Howilt Associates, July, 2003.). Assuming that half
of those that vary premiums also vary benefits, the
Departments conclude that 1.5 percent of all small
plans are potentially affcted by the statuts,

wellness programs are believed to range
as high as $020 per affected participant
per year. Therefore, the Departments
believe that the impact of this regulation
on at least some small entities may be
significant.

Under these final regulations on
wellness programs, such programs are
not subject to additional requirements if
none of the conditions for obtaining a
reward is based on an individual
satisfying a standard that is related to a
health factor (or if a wellness program
does not provide a reward).

Where a condition for obtaining a
reward is based on an individual
satisfying a standard related to a health
factor, the wellness program will not
violate the nondiscrimination
provisions if additional requirements
are met. The first requirement limits the
maximum allowable reward or total of
rewards to a maximum of 20 percent of
the cost of employee-only coverage
under the plan (with additional
provisions related to rewards that apply
also to classes of dependents). The
magnitude of the limit is intended to
offer plans maximum flexibility while
avoiding the effect of denying coverage
or creating an excessive financial
penalty for individuals who cannot
satisfy the initial standard based on a
health factor.

The Departments estimate that 4,000
small plans and 22,000 small plan
f)arlicipanls will be affected by this

imit.? These plans can comply with
this requirement by reducing the
discount to the regulated maximum.
This will result in an increase in
premiums (or decrease in cost-sharing)
by about $1.3 million on aggregate for
those participants receiving qualified
premium discounts * This constitutes an
ongoing. annual cost of $338 on average
per affected plan. The regulation does
not limit small plans’ flexibility to shift
this cost to all participants in the form

Simulations run by the D ¢ that
10,7 percent of all plans exceed the capp
premium discount. For the purpeses of this
analysis, it was assumed that the affected plans
were proportionally distributed between large and
small plans. Howevar, it is likely that larger plans
would have more generous welfare programs and
therefore, this estimate is likely an upper bound,

4Estimato is based on the 2003-04 Hewitt Study
and variows measures of the general health of the
labor force suggest that roughly 30 percent of health
plan participants will not qualify for the discount.
While plans excooding the capped discount could
meet the statutes requirements by transferring the
excess amounl, on average $57, to the non-
qualifying participants, given current trends in the
health insurance industry, it is considered more
likely that plans would instead lower the amount
of the discount given to the 70 percent of
participants that qualify. This transfer would
roughly total $1.3 millian dollass.
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