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at Ford Motor Company and was team leader of the general product group. She also
previously worked in Ford's environmental matters practice group. Her duties at Ford also
include serving as chair of the outside minority counsel and the charitable contributions
committees. Ms. Nelson is also a member of the office of general counsel's diversity
committee.

Ms. Nelson has extensive bar association experience. She is a member of the ABA board of
governors. She is also past president of the Wolverine Bar Association (National Bar
Association Affiliate). She has served on various ABA, National Bar Association and the State
Bar of Michigan committees. Within the ABA she has chaired the ABA's Commission on
Homelessness, served in the House of Delegates. Ms. Nelson is an active member of the
Word of Faith International Christian Center. She also participates in many other
community activities and has served as assistant general counsel for the Michigan State
Council of the NAACP. Ms. Nelson has also received several awards for her commitment to
diversity.

Ms. Nelson graduated with honors from Michigan State University College of Law with a
J.D. and Michigan State University with a B.A.

Michael Parham

Michael Parham holds the position of associate general counsel at RealNetworks, Inc. in
Seattle, Washington. He is responsible for the negotiation of technology licensing
agreements including software licensing, development and consulting services. He also
provides advice and counsel to RealNetworks on human resource matters as well as
community and governmental affairs.

Before joining RealNetworks, Mr. Parham was an attorney with IBM. Prior to his
departure, he served as the regional counsel, responsible for managing IBM’s Midwest region

2of 25



ACC's 2007 ANNUAL MEETING

legal department in Chicago. He began his legal career with chapman and cutler in Chicago
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The care and feeding of outside counsel

By Steven A. Lauer © 2002 *

‘When acompany has alaw department, that department is responsible for the company’s legal
affairs. Dueto staffing and other limitations, however, it's unusua that the members of alaw department
are ableto handle al the legal work directly. Rather, outside counsel typically is engaged to handle at least
some of that legal work. Surveys repeatedly demonstrate that spending on outside counsel typically is at
least 50% of the total legal budget. Thisistruefor litigation-specific mattersaswell.

Even when outside counsel represent a company, however, the law department is responsible for
those legal matters. The law department must manage the legal work that is performed by the outside law
firms. It cannot afford to simply turn that work over to them and ignore how, and how well, it is
accomplished.

The management of outside counsel is a multi-disciplinary role. It spans selection, retention,
management and evaluation of law firms. Each of those spheres of action relates to the others. They
should be viewed as parts of awhole. For example, actions taken in respect of selection will affect the
means by which counsel can be managed on a day-to-day basis. How alaw department daily manages
outside counsel can be important in determining how it should evaluate them.

Selection of Outside Counsel

Historically, companies have selected outside law firms by a variety of methods. Personal
relationships between individual in-house attorneys (particularly the general counsel or chief legal officer)
and individual outside attorneys have played important roles in that selection process. The presence of
outside lawyers on corporate boards of directors has often been an important, if not decisive, factor.

Those decisions were made at a time when law departments were accorded considerable autonomy
in managing companies’ legal affairs. The departments did not routinely face scrutiny as to how they
selected, retained and paid outside counsel.

That benign neglect isno longer the case. Legal budgets are subject to corporate cost cutting
initiatives. Corporate executives are no longer quiescent in respect of how legal work ishandled. They
want to know who represents the company. They expect information about the many other decisions that
in-house lawyers once made without fear of second-guessing. Senior management analyzes even strategic
and tactical decisions made with respect to litigation. The atmosphere today is far different than it wasin
prior decades for in-house lawyers.

Another change in the relationships between corporate clients and law firms has been in respect of
the number of law firms a company might use, compared to what had been the case. Y ears ago, many
companies relied on only one or asmall number of law firms for al, or virtually all, of their legal work.

* Steven Lauer is aconsultant in Maplewood, New Jersey. He spent thirteen and one-half yearsasanin-
house counsel in four organizations, including one of the largest |aw departments in the country. He was
responsible for litigation management for several business units and associated issues, including counsel
selection and management. He was project director for the effort of the Law Department of The Prudential
Insurance Company of Americato use requests for proposals in its counsel selection process. Asaresult of
that effort, approximately 60% of the company’s outside legal service was awarded to 80 law firms. He
now consults with law departments on issues related to counsel selection, counsel management, litigation
management and other issues. His phoneis (973) 763-6340 and he can be reached by e-mail at
steven.alauer@comcast.net. Heis presently Senior Partner, PL1/Corpedia Managed Compliance

el earning Services and can be reached at (212) 824-5994 or by e-mail at slauer@corpedia.com. This
article previously appeared at Law Department Management Adviser (March 1, 1999), p. 2, and Corporate
Counsel’s Guide to Litigation Management (April 2002 supplement).
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Legal issues have become more complex since that time. Specialized and more-complicated practices have
developed. The geographic scope of business operations has grown tremendously, subjecting companies to
suit in far-flung jurisdictions in which they may not have counsel already available. Those and other
changes led companies to utilize many law firms over the course of ayear. The selection of law firms
became more frequent and more challenging than it had been. More recently, however, a shift has
occurred. Companies are paring the number of firms they rely on for day-to-day work, including litigation.

Accordingly, in many law departments the selection of outside counsel is now conducted
differently than it oncewas. With aview to establishing credibility for the process and anticipating
accountability for the selection decisions, more and more law departments are applying business tools to
this process that they formerly did not consider utilizing. While personal relationships are still important
criteriaby which law firms come to the attention of and are retained by in-house attorneys, more formal
methods of selecting counsel are more common than they once were. “Beauty contests,” requests for
qualifications (RFQs) and requests for proposals to provide lega service (RFPs) have become more
common in recent years. The Greater New Y ork Chapter of ACCA issued areport in 1997 in which it
canvassed issues related to various selection methods.

What are those methods by which to select counsel? How do they differ? How do you choose
among them?

A beauty contest focuses on the described qualifications of the target law firms. The potential
client company solicits interest from firms while some information about the type or types of work it needs
handled. The processis not very structured and it can be completed in afairly short time. It relies more
than the RFQ or the RFP on face-to-face meetings with candidate firms.

An RFQ asks law firms to state their qualifications to perform the legal work that is described in
fairly nonspecific terms. This processisalso not too lengthy or involved. The submissionsby law firms
likely will vary significantly, however, asthey try to anticipate the company’ sneed. The selection among
the firms represented likely will be a more-reasoned one than is often possible after abeauty contest, but it
might still leave certain issues unaddressed. Exhibit 1 is an example of ahypothetical RFQ. Obviously,
the specific questions and information requests will vary for each situation.

An RFP is the most rigorous selection method of the four identified. It should include amore
complete description of the company’s need for legal services. For example, it might describe the type of
litigation for which the company needs counsel. 1t should estimate the amount of work expected to be
assigned. Accordingly, it requires the most preparation by the law department and alonger time for
completion. Finally, it typically requires the most complete submissions by the firmsinvited to “bid” for
thework. One of the strengths of an RFP, however, is that it can serve as the vehicle to introduce changes
in the nature of the relationship between a company’s law department and the company’s outside counsel.
In other words, it is (or can be) more than adevice to retain counsel for one case or transaction. Exhibit 2
is an example of asimple, hypothetical RFP for a category of litigation cases. (An RFP can be much more
extensive than Exhibit 2 and the terms of an RFP should be very specific to the needs of the client and the
context of the work.)

The selection of amethod of retaining counsel should be made on the basis of several factors.
What sort of data does the company possess regarding its prospective legal needs? Are there any time
constraints that might impact the selection process? What resources does the law department have to
prepare the RFP and process the rel ated paperwork?

The data should be as complete as possible. The goal isto provide to the law firms invited to
submit proposals enough information to enable those firms to make proposals that are as complete and
contain as few assumptions and provisos as possible. If the law firms that receive the RFP are unable to
anticipate what will be required of them if they are awarded the work, they won’t be able to submit
proposals that arereliable. The types of data that one would like to have include historical use of outside
counsel for the types of work involved (e.g., amounts spent on similar legal fees in the past), numbers of
cases of the types involved for several prior years, some indication of the complexity of those past cases
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and how the future cases might compare, the geographic distribution of those past cases and any other
identifiable traits of that past work that might be true as to future similar work. Naturally, the description
of prospective needs can’t be aguaranty.

Asto resources, it'simportant to understand that an RFP demands considerable attention from the
law department’s personnel. While some of that can be alleviated by retaining a consultant with experience
in preparing RFPs, the success of the RFP process (in fact, the success of any of the selection methods
described) depends on willingness on the part of the department to help shape and participate in the
process. After all, the in-house attorneyswill have to live with the results.

An RFP can take considerable time. The more extensive the RFP is (in terms of scope, number of
law firms invited to respond, etc.), the longer it will take. Even asimple RFP can consume several months
if done properly. Preparing the RFP itself will, in al likelihood, take weeks. The law firms will require
some time to prepare responsive proposals. Evaluation of the various proposal's and selection from among
them can al'so be time-consuming, particularly if the department engages in any negotiation with one or
more of the law firms (to improve firms' proposals, to clarify some of the terms or to remove some of the
conditions, for example).

Implementation of the method selected should be completed as expeditiously asfeasible. Once
the process starts, there is considerable uncertainty and anxiety among the in-house and the outside counsel
as to who will be working for the company in the future. This period of uncertainty can be debilitating and
it can adversely impact ongoing work. The process should also be undertaken with as much respect for
those involved as possible, also due to the uncertainty created and the need for sincere implementation of
theresults.

Isthe use of an RFQ or an RFP available only to alarger law department? Not necessarily. The
use of either of those tools is more dependent on the type and amount of legal work that can be anticipated
and awarded through such a process. A smaller department, with fewer internal resources than alarger law
department, might use an outside consultant to do more of the drafting and other tasks involved in such an
endeavor, though even in that case the in-house lawyers should remain in control of the process. The
benefits of restructuring the outside legal service through such an effort can be achieved regardiess of the
size of the department.

Theretention of counsel

A company that isinvolved in litigation usually isinvolved as a defendant. Thus, it becomes
actively involved only when it receives acomplaint. The significance of that is the need to respond within
afairly short time frame with an answer or some other pleading. If some of that period is spent locating
counsel, precious time can be lost. That can handicap a company in its defense, to some degree.

It'sfar better to know in advance what firm you will go to for that defense. If that firmisaso
familiar with the company, its products, and its litigation preferences, the entry into litigation as a
defendant can be much smoother than it otherwise would be.

If there is enough litigation of aparticular type, and it is dispersed geographically, there is great
benefit from selecting counsel in various locales prior to facing suit in those places. Much of the time that
might otherwise be spent identifying appropriate counsel, retaining them and bringing them up to speed can
be eliminated or devoted to more productive tasks, such as planning your strategy for the case.

Depending on the volume of litigation you anticipate, you might retain a firm for asingle case or,
if thereislikely to be sufficient work, for a class or classes of cases. This can be done by means of an oral
understanding, a retention letter or aretention agreement. | list those in the order of complexity, starting
with the simplest — the oral agreement — through the most involved — the retention agreement.

What are the benefits and shortcomings of each? The oral understanding is obviously the quickest
to effect due to the simplicity. It probably should be used only in situations where the company and the
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firm are already familiar with each other and have agood working relationship. It isdifficult to addressin
aconversation all the issues that one should in retaining a law firm (compensation, working approach,
conflicts of interest, and amyriad of other issues). Moreover, there may be nuancesto any or all of those
issues that one cannot anticipate and problems may later arise. It's easier to address such issues later if
thereis areservoir of goodwill between the parties that results from prior history. The absence of awritten
understanding invites problems due to inconsistent recollections of the terms of the discussion, also. If
time is extremely short, however, averbal retention may be necessary, in which case it should be followed
as soon as feasible by awritten understanding.

A retention letter is ashort, unilateral document by the client (usually) to the firm detailing the
terms of therelationship. It often does not address some important issues. 1t might be accompanied by
billing guidelines or some other auxiliary document from the company setting out its understanding or
expectations as to certain issues. |f aretention letter is used, the firm should evidence its agreement to the
terms by countersigning the letter in some fashion. There are compilations of forms of retention letters
available from the American Corporate Counsel Association and other sources.

A retention agreement is the most involved means of retaining afirm. It typically includes
discussion of more areas of concern than is the case for either the retention letter or the oral agreement.
The retention agreement might be legalistic in tone or not. My advice isto keep it more informal in style
due to the nature of the relationship between client and counsel. It's not a situation where you expect or
want to have to try to enforce terms specifically. Infact, the freedom that clients have under ethical rules to
select and deselect counsel, as well as other protections they enjoy, may be sufficient protection for aclient
that becomes dissatisfied with its counsel.

A primary purpose of the agreement is to describe the expectations of client and counsel vis-avis
their relationship. It need not contain excruciating detail as to how the relationship will work, but it should
provide the basic parameters by which they plan to work together to achieve the client’s goas. Don't
forget that this document should be entitled to status as a privileged communication, so treat it accordingly
(appropriate legend, limited distribution, etc.).

The selection of a means of retaining afirm can also depend, in part, on the fee arrangement
between the client company and the firm. If thefirm is to be paid on an hourly rate, for example, you
might wish to spell out in great detail some of the “thou shalt”s and the “thou shalt not”s on billing issues.
The submission of invoicesin your preferred format (e.g., task-based billing) might be of greater import in
that situation. Perhaps the firm and the client have agreed on an aternative fee arrangement (whereby the
feefor the firm is calculated on the basis of something other than just the anount of time devoted to the
work by the professionals of the firm, multiplied by one or more hourly rates). In that situation, the client
may not have any interest in seeing invoices that detail the time and expenses borne by the firm on its
behalf. Theimportant point is that the nature of the fee arrangement can impact various elements of the
counsel-management system.

Retention of counsel for transactional work can be effected by means of the same mechanisms.
The time considerations might be less urgent than those in the litigation context, but many of the other
considerations apply.

Day-to-day management of counsel

The heart of the client/counsel relationship (for acorporate client, particularly one with alaw
department) consists of the day-to-day management of outside counsel. As much asyou might try to
anticipate issues that can arise, litigation being what it is, that is almost impossible. The pressure on law
departments to control costs and achieve desired results means that members of alaw department should be
proactive in managing those legal affairs.

There are two basic styles of management to consider. Y ou can be unilateral and bureaucratic.
By this, | mean that the client lays down the law and sets all the rules for the engagement, sometimes in
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extreme detail. Billing guidelines may be only the tip of that iceberg. Thereislittle discussion of the terms
by which the client expects (no, demands) the firm to serveiit.

The dternative is amore consultative and collaborative style. The client’s expectations are still
paramount, but either party can raise issues. The client and counsel discuss those issues and jointly decide
the best means of achieving the client's goals and how the client’s expectations will be met.

| advocate the consultative approach. | don’t suggest that the client cede its prerogatives as client.
| think it'simportant to recognize, however, that as a client you want afirm that will try to anticipate your
needs (legal and, in some respects, extralegal). If everything must conform to the terms set out by the
client without discussion and something arises that doesn’t neatly fit into any of the specific guidelines set
out, thereisarisk that time will be lost as the firm seeks direction. If the appropriate individual in the
client organization is not available at that time, the delay can be costly. Moreover, adopting a unilateral
approach and issuing bureaucratic edicts sets a tone for the relationship that is more adversarial than
recommended.

The consultative approach suggests more of a partnering relationship. The unilateral approach
implies that the relationship is one of “us’ and “them.” The latter type of relationship depends not only on
complete and accurate anticipation by the client of all that might later arise, but also on close scrutiny of the
actions of the firm to make sure that it has in fact satisfied the dictates laid out at the beginning. In other
words, it's akin to the “command and control” style of organizational management.

The collaborative approach relies on establishing common goals and expectations. Those goals
are those of the client, of course, but the means of reaching them and the details of those goals are reached
through discussion between the client and the firm. Good ideas can originate with either. Meetings for that
purpose can be avery effective mechanism to establish the specifics of those goals and means.

Theimportance of communication

The importance to counsel management of good communication cannot be overstated. I'm not
speaking simply of the messages sent between in-house and outside counsel about the status of cases and
recent developments. Rather, the entire range of information that must be passed back and forth, and how
that information flow pertains to the relationship between and among the attorneysiis critical.

A monthly periodical for the legal profession has conducted annual surveys for ten years regarding
the opinions of corporate general counsel about how law firms service their companies and how outside
lawyers think that they service those clients. There has been a consistent gap in the two groups’ views on
those issues. On some issues, that gap has even widened from year to year.

In the 1998 survey law firms awarded themselves a grade of B+/A- in response to the question of
whether they provide effective and creative preventive legal advice. The surveyed general counsel awarded
only aC+ on that point. 1n 1997, general counsel had rated the firms as deserving a score of 3.3 (on ascale
of 1to 5, with 5 being the highest score), while law firmsfelt that they deserved a4.2. In 1999, law firms
earned only a 2.1 score from the general counsel (in the 1999 survey, the scalewas 1 to 5 again, but 1 was
the highest grade available and 5 was the lowest), while firms awvarded themselves a 1.8.

Asto whether firms share risk with their clients, general counsel felt in 1997 that the firms
deserved a 2.6 while the firms felt that they deserved a3.4. In 1998, the respective scores were C- from the
general counsel and C+ from the firms. In 1999, general counsel awarded only a2.9 (the highest score
available was 1 and the lowest was 5), while firms felt entitled to a2.2.

In respect of whether firms' charges are commensurate with the value of the services provided,
general counsel graded firms at 3.4 in 1997 (5 was the highest score available), aCin 1998 and a2.6 (1
was the highest available score) in 1999. The firms awarded themselves 4.3 in 1997, a B+ in 1998 and 1.8
in 1999.
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On most service criteriarated in those surveys, self-grading by the firms resulted in grades that
have been consistently higher than the grades that they earn from their clients. Clearly, there hasbeen a
considerable difference of opinion between law firms and the chief legal officers of their clients as to how
well the firms serve those clients.

The 1999 survey demonstrates a more puzzling dichotomy between the views of inside counsel
and the views of the outside lawyers with whom they work. The surveyed general counsel were asked to
select adescriptor for the working relationship between their law departments and the outside law firmsin
various substantive practice areas. The outside lawyers were asked to make aparallel selection. The
available labels were “In-house only”, “Outsource”, “ Case management”, “ Co-counsel” and “Temps”.

“In-house only” was defined as “[1]1n-house counsel performsall work internally and only uses
outside counsel for overflow or when unique specialty isrequired.” “Outsource” described a situation in
which “[o]utside counsel is responsiblefor entire practice or block of work with little in-house
management.” “Case management” would apply where “[o] utside counsel performs the work; in-house
counsel manages” that work. “Co-counsel” was to be selected if “[I]n-house counsel and outside counsel
share substantive work responsibilities.” “Temps” was to signify that “[u] se on-site contract lawyers and
paralegalsfrom aservice.”

There are two striking features about the data in the surveys. (Theresults of the surveys
illuminate other issues aswell, but for purposes of this discussion, | will focus on only two.) First, they
reveal starkly that outside and inside lawyers do not agree even on how they work together! There may
very well be disagreement on specific details as to how attorneyswill work together: the allocation of
responsibility for individual tasks and assignments might be confused on account of inadequate specificity
at the start. To differ so dramatically on whether work is completed by only one of the parties, with little
supervision, or by both of the parties sharing responsibility equally, however, leads to anatural question.
Do inside and outside attorneys attempt to coordinate their actions in respect of their common clients at all?
Arethe clients as well served as they deserve to be?

A second conclusion that leaps of the pages of the two surveysis that the two groups are
remarkably consistent over time in their views on the question. They simply disagree between themselves
tremendously. That such disparity of perception should persist seems to prove that communication
between in-house and outside counsel, to the extent it exists, does not include discussion of what appears to
be a basic and seminal issue— how in-house and outside counse! for one client will work together!

Communications problems have been particularly significant in the insurance industry, it seems.
An article several years ago highlighted the dissatisfaction of many law firms with the status of their
relationships with the insurance companies. The thrust of the story was to the effect that a number of
lawyers who have long represented insurers (including some prominent members of that group) have
decided to represent plaintiffs against their former client industry. Inthe course of the article, the president
of an organization of over 20,000 defense attorneys was quoted as saying "[t]here's been adramatic drop in
constructive dialogue between defense counsel and the insurance industry.” (See Brennan, "Driven to
Defection,” The National Law Journa (May 18, 1998), pp. A1, A27.)

Communication failures have obvious implications for the day-to-day responsibilities that you
must shoulder in managing litigation. Simply put, you can’t afford to misunderstand the expectations of
outside counsel or for them to fail to grasp your concerns. Asmuch as possible, you need to assure that
everyoneis “singing from the same hymnbook.” This even includes the representative of the business unit
that isinvolved in the matter.

How can you do that? Thereare severa toolsyou might consider. First, design into your counsel-
management procedures periodic tasks that require communication. By requiring periodic communication
to satisfy your own procedures, you'll reinforce its importance. For example, if you require that counsel
evaluate the relative risk of each dispute, don’t allow the mere submission of a memorandum to satisfy that
need. Engage in adiscussion of the details of that analysis and the implications of each factor considered
for the company’ s litigation posture. If you require that counsel prepare budgets for your cases, and

Enjoying the Ride on the Track to Success

updates are called for (either because you require periodic updates or because events have overtaken the old
estimate of costs), have adiscussion of those questions.

Think about the benefit of having discussions with outside counsel that are not about specific
cases but, rather about the ways in which you work together, or what your expectations of them are in the
relationship. Ask them for suggestions as to ways to improve your management of the litigation. While
they might offer such ideas on their own and without prompting, that might not be so. Their representation
of other clients allows them to see the relative strengths of different clients' differing management
approaches. Take advantage of that.

Meet with groups of law firms (at |east, firms that handle similar work for you) periodically. Look
for common approaches that they might adopt for your work. Challenge them to work together as a team.
The benefits of doing so can be significant for your company and for them. Ask them to suggest ways to
improve how the legal service is delivered to the business clients.

Evaluation of firms

Legal service is amorphous. It consists of words and concepts and the only tangible output is
paper. Quality legal serviceis even more amorphous. While everyone wants high quality legal service,
thereis not ready agreement on what comprisesit. | liken it to Justice Potter Stewart’s famous statement
about pornography: “I can’t defineit, but I know it when | seeit.”

The problem with that approach to legal serviceisthat it'sdifficult to know the degree to which
individuals' definitions of quality service vary. Even within asingle law department, individual attorneys
have divergent expectations of outside counsel and therefore their opinions of the same firm (and even of
the same individual lawyer) can and likely do vary.

It'stime that the legal profession attempted to define more specifically what it means when it
refersto “quality” legal service. While the concept may be elusive, it'simportant in so many ways that
clarity isimportant. If some commonality can be achieved throughout the profession, it should assist both
in-house and outside counsel. Inside attorneys will be more certain of the comparative meanings of the
recommendations they receive from each other (even within asingle law department).

Outside counsel will have an easier task in marketing their servicesiif they and the in-house
attorneys to whom they direct their efforts are speaking the same language. It seems that every brochure
that I’ ve seen from alaw firm includes the claim that the firm isthe best. Can we believe that they're all
correct? Can we know what standard they might have in mind?

Even within alaw department, there’s much to gain by developing a common understanding
regarding the factors that equate with a high quality legal service. The department will be able to achieve
consistency in its use of counsel because the standards will be clarified. The selection of counsel should be
morereliable in terms of assuring that high quality is appropriately valued. The selections made will be far
easier to defend when the quality can be more readily demonstrated. Finally, the department will be better
positioned to provide to its outside firms better, ongoing feedback as to whether and how they satisfy its
demands for quality service.

In short, awell designed means of evaluating outside counsel, consistently and diligently applied,
supports the selection and management paradigms described above. It will also strengthen the relationship
between inside and outside counsel because it should lead to periodic communication about atopic of high
interest to both (and less stressful than invoices!). Thisin turn will conduce toward common understanding
on these issues.

Conclusion

Management of outside counsel is one of the most important functions of alaw department. It
runs the gamut of the terms of the relationship between inside and outside counsel. The choice of a
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selection method isimportant. The design of afee structure is part of management. The degree to which Exhibit 1
in-house counsel are involved in the day-to-day tactical decisions necessary in litigation and transactionsis
the heart of counsel management. The means by which alaw department evaluates its outside law firms ABC Corporation Law Department
and communicates the results of those evaluationsis another important facet of counsel management. All Request for Qualifications
those aspects of the management approach should be consistent and mutually supportive. Properly
designed, however, they can be valuable elements of an effective and efficient legal-services delivery Name of law firm:
system. Address:
Contact partner:
Phone and fax:
E-mail address:

ABC Corporation is seeking qualified law firms to represent it in certain litigation. That litigation involves
the company’s do-it-yourself kits for automotive brake repairs. The ABC Corporation Law Department
plans to select lawyers around the country for thiswork by means of abroad review of firmsincluding
firms that have not represented it previously. To enableit to identify firms to interview, the Law
Department has identified the following as the minimum criteria for consideration in this process:

1. Evidence of afirm’s demonstrated competence in product liability litigation in respect of products
marketed to do-it-yourselfers. At least one member of your firm must have at least five years of
success representing clientsin thisfield of law and that individual must be available to represent
ABC Corporation in these matters.

2. Support staff and technological capabilities that would be necessary to handle this representation.

3. At least four references from clients for whom the firm has handled such matters.

Thisinquiry will be followed by interviews of firms selected on the basis of these submissions. In addition,

the Law Department may very well request additional information in subsequent stages of this process. If

your firm is interested in being considered for this work and is prepared to participate in the submissions

(which may be extensive) and discussions deemed necessary by the ABC Corporation Law Department,

please provide information (the minimum you feel necessary) responsive to the following questions:

1. ‘Who would be on the legal team that would represent ABC Corporation in this litigation? Please
identify each proposed member of the team and his or her qualifications. What is hisor her
experience in this type of litigation? Who would be the team leader?

2. Isyour firm willing to share information and practices with other firms that represent ABC

Corporation in this litigation? What practices of the firm would be consistent with a high degree

of teamwork with both ABC Corporation’sin-house legal staff and the members of other firms

around the country representing ABC Corporation in the same or similar matters?

What experience does the firm have with task-based billing and litigation budgeting?

Can the firm commit to make available at least 2,500 hours of total professiona staff time over the

course of ayear? Which professionals would be the primary billing professionals (they need not

be all the same individuals identified in response to question 1)?

5. Would the firm be willing to enter an alternative fee arrangement with ABC Corporation for this
work? If so, what sort of arrangement would you propose?

Hw

If your firm isinterested in being considered, please sign this form in the space below and provide the
above information in hard copy (not by fax, please) to the attention of the Deputy General Counsel by
January 31, 1999.

Signature Date
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Exhibit 2

ABC Corporation
Request for Proposal to Provide Legal Service

ABC Corporation is adefendant in a series of cases involving its do-it-yourself kits for automotive
brakerepairs. The plaintiffs typically allege that the kits are defectively designed and inappropriate for
their intended application. ABC Corporation isinterested in retaining alaw firm to function as national
coordinating counsel for this litigation. An attachment to this request for proposal details the number and
jurisdictions of such cases.

The ABC Corporation Law Department envisions that the national coordinating counsel will be responsible
for the following tasks: (1) maintaining a computerized database of all cases related to the do-it-yourself
kits; (2) preparing the initial drafts of all responses to discovery demands to the extent those demands relate
to thekits or to ABC Corporation’s manufacturing or distribution processes in respect of the kits; (3)
coordinating the depositions of ABC Corporation representatives and experts in the various local
jurisdictions, even when the defense of ABC Corporation or its representatives or experts is primarily
handled by local counsel in such jurisdiction; (4) asserting affirmative defenses to the suits and
recommending litigation strategy; and (5) serving as co-counsel in most litigation involving the kits. Local
counsel will be responsible for pleadings and motions (other than those specifically assigned to the national
coordinating counsel), local investigations, routine court appearances, depositions of case-specific fact
witnesses, medica witnesses and experts other than those retained to analyze the claims specific to the kits.

If you are interested in serving as ABC Corporation’s national coordinating counsel, please submit
to the Law Department by January 1, 1999, a proposal which addresses at least the following issues:

a Thetotal number of partners, associates, and legal assistants in the firm (with their geographic
locationsindicated) who are involved in litigation such as that described above. Please
indicate which among them would be involved in representing ABC Corporation if thefirm is
selected as national coordinating counsel.

b.  Specific experience of the firm and of the individuals identified in response to paragraph ain
litigation such as that described above. In which cases has the firm served as coordinating
counsel? What is the firm’ s success rate in such matters? Please provide the names and
contact information for at least four clients for whom the firm has served in such role.

c. Thefirm'srecord in such litigation, including at |east the number of cases won on summary
judgment, the number won after bench or jury trial, the number lost, the number won on
appeal and the number settled.

d. Thefirm's experience in developing and utilizing computerized databases for product liability
litigation, including databases covering prior claims, consistent discovery responses, experts,
witnesses, etc. How were the firm’s clients able to access the data in such databases?

e. Thenames and experience of the individuals in the firm who would create and oversee the use
of such databases for ABC Corporation’slitigation.

f.  Thebilling rates for the individuals identified in response to paragraph a.

g. Thefirm's experience in respect of alternative or non-traditiona billing methods for such
litigation and whether the firm proposes such alternative methods for this representation and,
if so, what that proposal is.

The primary goals of this request are to identify firms that are willing to work with ABC
Corporation so as to assure effective representation in these matters and to explore the terms on which they
propose to represent ABC Corporation in that regard. ABC Corporation isinterested in entertaining fee
arrangements that align the interests of counsel and client more closely and that provide incentives for
counsel that are likely to enhance the representation in that regard. An additional goal is to achieve cost
savings through such methods.

We look forward to reviewing your submission.
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The“Art” that ispart of “Partnering”

By Jack L. Foltzand Steven A. Lauer =

For the past few years, “partnering” has been the subject of much commentary in the trade pressin
respect of relations between in-house and outside counsel. There have been some efforts to define that
term. Those efforts generally have focused on specific examples of relationships (usually, each article dealt
with one particular relationship) that the authors called “ partnering” without acritical analysis of how
widespread were the attributes of the specific exemplar. Similarly, few attempted to discern whether there
are core attributes of a“partnering” relationship — attributes that can assist the observer in deciding if a
specific client/counsel relationship represents true partnering.

Astime has passed, several of the relationships that have been so labeled have matured. With the
benefit of hindsight and the opportunity to review some of the literature and to analyze the issue with the
assistance of comments by experienced participants in those situations, perhaps we can identify the
commonalities that seem to identify the true partnering relationship. With those common characteristicsin
hand, inside and outside counsel will be able to identify their relationships as “partnering” or not as
“partnering” more accurately. The appropriateness of that label will depend less on the vagaries of
personal opinion and more on objective standards.

Before undertaking that analysis, it's important to remember that the most important element of
the responsibility of the lawyersis the needs of the client. Those needs must be paramount. The term used
to describe the relationship, and the type of relationship that exists between alaw department and the law
firms that serve that client, is of subsidiary importance. In fact, arelationship that elevates the needs of the
client to the pre-eminent place that they must occupy is agood attorney/client relationship whether you can
call it “partnering” or something else. In sum, the client’s needs must override the concerns of both the law
department and the law firm. The attorneys must have a strategic understanding of the client’s goasiif the
relationship is to work properly.

So, what are the identifiable attributes of a“partnering” relationship?

The most elementary characteristics seem to be respect, trust and communication. Those three
seem to exist in al the relationships that are commonly understood as representing a partnership between
inside and outside counsel. There are other specific traits that those relationships exhibit, but those traits
often are concrete manifestations of those three, or more-specific examples of how those three traits play
out in the unique web of exchanges that each combination of client and outside counsel represents.

Itisentirely possible for a corporate general counsel and a member of alaw firm to have agood
interpersonal relationship. Each may respect and trust the other and they may communicate frequently.
That relationship, in turn, may lead to relations between the department and the firm that exhibit the
characteristics of a partnering relationship. In certain contexts, such as one in which the law department is
small (say fewer than five attorneys, for example) and the outside firm represents the company in many
different situations (litigation and transactional work that cuts across substantive areas), that may suffice.
The interpersonal relationship between the general counsel and her outside counterpart will set the tone for
their organizations' relationship effectively.

In that regard, each of the most effective partnering relationships between departments and firms
seem to have at its core avery good relationship between the general counsel (or another senior member of
the department) and a senior partner. It may not be possible to have a good partnering relationship without
that foundation. Whether you can institutionalize such arelationship is difficult to know, since the trust
aspect is particularly dependent on interpersona experience. It develops over time.

If alaw department has several hundred lawyers and the company works with dozens or hundreds
of law firms over the course of ayear, something more lasting or organizational may be necessary. If those
characteristics don’ t permeate both of the organizations (the law department and the law firm) in that
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situation, that relationship will survive only so long as those individuals are in their respective positions;
the relationship between the organizations will simply be areflection of their persona relationship. That
might not suffice if the relationship between the organizations is to survive the departure of either
individual. Isthat possible? The answer is difficult to predict.

The precise characteristics of the relationship, whether it constitutes “partnering” or not, must
reflect the needs of the specific situation. The size of the law department can impact how structured the
relationship with the outside law firms ought to be. Another factor that can impact that issue is the nature
of the legal work that they must handle for the client. What is possible for repetitive, relatively
uncomplicated litigation may be very different from what is needed to appropriately handle very complex,
one-of-a-kind litigation.

What are some of the traits, besides respect, trust and communication, which are often found in
partnering relationships? The inside and outside lawyers constitute a team that contains both generalists
and specialists needed by the legal needs of the company. The team should be seamlessiin that the
respective strengths of each member of the team are calibrated to supplement and complement those of the
rest. In the aggregate, the team members will possess all the talents needed to fully serve the client’s needs.
The division of responsibility among the members of the team is based on strategic strengths or core
competencies. The outside attorneys must possess an understanding of the particular needs of the in-house
attorneys. Outside counsel share inside counsel’s sensitivity to the cost of legal service.

The expectations of the various members of the team must be clear and clearly expressed early in
therelationship. Communications among the team must reflect honest, frank dialogue, with each
participant listening as well as contributing to the exchanges. Inside counsel and outside counsel must
have agreat deal of empathy for the position of the other and for the other’s needs in the relationship. For
example, acompany’s general counsel will “call the shots’ asto what legal positions are taken on behalf of
the company and how those positions are advanced. Those decisions should be animated, however, by an
appreciation for the needs of the outside attorneys, to the extent those needs are relevant and important. In
that way, the inside and outside attorneys will achieve a greater degree of interdependence.

Very often, apartnering relationship includes afee arrangement that is based on something other
than an hourly rate or hourly rates. Whether such an arrangement (often called an “alternative fee
arrangement”) leads to a partnering relationship or can succeed only if implemented within the context of
an existing, effective partnering relationship is not clear. Whatever the form of the fee arrangement by
which the law firm is paid, it should reflect a strategic understanding of the client’s goals.

The relationship must be managed. That management must be firm. Each party iswilling and
ready to evaluate the relationship on a continuous basis to assure that it is working as planned.

What are the specific terms of these various attributes? How can they be implemented or
achieved?

The team (inside and outside) that delivers the legal service to the common client is very
deliberately formed. The relative strengths of the two organizations are taken into account and their
contributions to achievement of the goals of the relationship are carefully plotted. Whether done through
formal requests for proposals for legal service (as done by Prudential, Stanford University, Sunoco and
other corporate law departments) or less formally, the law department analyzes the client’s needs and
determines how those can be best satisfied. Often, lawyers with specific, narrow specialties are included in
the team along with generalists, since corporate clients often have varying needs over time and the
particular needs at any point may change unexpectedly.

Outside attorneys must recognize the importance, for most if not all law departments, of issues
other than the quality of the legal service (as outside attorneys tend to define quality). Without gainsaying
the importance of quality, few in-house lawyers have the luxury of using that as the sole touchstone for
measuring the success of an assignment. Cost effectivenessis, increasingly, a standard by which their
efforts are judged and it has become part of the measure of the quality of the service expected of them. (In
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this sense, in-house lawyers define quality abit differently than do outside lawyers. The latter often seem
to consider it aquality apart from cost effectiveness.) They must, in turn, apply that standard to the work of
their outside compatriots. Thus, sensitivity to cost issues is an ever-more-important criterion by which
outside counsel are selected and judged.

Communication must be frequent and honest. Each party must set out for the other its
expectations for the relationship. The law department must enable the law firm to know what the client
(the internal business units of the company, as understood by the internal law staff) needs in the way of
legal service and how it expects that service to be delivered. Therelative importance to the client of
various qualities of the legal service must be communicated. For example, does the client want the law
firm to pursue every legal issue that it can identify in aproject regardless of the cost of doing so? Is cost a
significant criterion by which the lawyers' (inside aswell as outside) performance will be judged? Law
firms often seem to think that quality of their service isindependent of the cost of that service; for inside
counsel, quality and cost are irrevocably intertwined. Indeed, cost is an element of quality.

DuPont, in its widely publicized convergence program, meets annually with representatives of all
the law firmsin its team (which it refersto as its preferred law firms or PLFs) in aplenary session. There
are other, more focused meetings (some with just one or afew firmsif the subject is very specific to one or
asmall number of cases), aswell. Prudentia’sin-house red estate lawyersformed ateam of law firms to
represent the company’s real estate units in environmental litigation. Those law firms then met annually
with the in-house real estate attorneys and the inside and outside environmental engineers and consultants
who also work for those business units. Other law departments have established less formal mechanisms
for getting the inside and outside counsel together on aregular or sporadic schedule. When the General
Counsel of Stanford University created alegal team from members of three law firms and some in-house
attorneys, the law firms’ representatives were assigned office space in university buildings in order that
they and the in-house attorneys would meet on adaily basis as away of fostering communication.

Flexibility isimportant. Attorneyswithin the department and within the firm must be willing to
adapt to unanticipated circumstances. Moreover, they must also be willing to re-examine the relationship
periodically and to ask if it continues to be the best that it can be. Fresh approaches to the company’slegal
needs must be welcome aways.

How else does the flexibility of the inside and outside attorneys change in this new environment?
Each must be willing to allow the other to have input into decisions that formerly were his or her sole
province. For example, inside counsel will have asay in how the legal work is staffed by alaw firm and
whether some tasks are performed by individuals or organizations not employed by the law firm (i.e., those
tasks are “outsourced”). Suppose an arrangement between alaw department and alaw firm places on the
latter full responsibility for completing an assignment (including the cost by imposing a cap on the latter’s
fee). If local counsel must be involved, to what degree should the inside attorney be concerned with the
selection of local counsel if the primary outside firm is responsible for completion of the project as to
quality, cost and all other measurable factors? Perhaps the inside attorney should have avoice in that
decision but leave most of the discretion to the outside attorney.

Arrangements by which outside counsel’s fees are not measured solely by the amount of time
devoted to them are popular today (though more so in discussion than in practice, according to surveys).
An interesting question is whether such an arrangement is the basis for a good relationship or whether a
good relationship must precede an effective, successful arrangement that eschews the hourly rate. Though
there may be exceptions, it seems that the success of such an arrangement often depends on the existence of
agood, honest relationship between the law firm and the client. Thisis so because afee arrangement must
often be adjusted to reflect events that were not (and couldn’t have been) anticipated when the arrangement
wasdesigned. A fee arrangement that reflects the client’s strategic needs should provide a greater
foundation for a good relationship, however, whether it is based on hourly rates or not. Establishing an
arrangement that addresses the client’s needs and the needs of the firm requires that the parties discuss
those needs carefully. That discussion is an important element of the communication that underlies an
effective relationship.
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All thewell known (and the lesser-known) examples of partnering relationships seem to include a
recognition of the need to have an identified attorney within the law department and one within the law
firm responsible for maintaining the relationship. That responsibility is independent of the substantive
responsibilities for completing the work. (In fact, a partner who is not involved regularly in the client’s
work often fills that role at the firm.) In other words, a good relationship requires attention on its own.

The relationship must be managed. If the client and the firm expect that a relationship will flower
without periodic attention, they will be disappointed. A representative of one department that is well
known for the partnering arrangements that it has created with its outside firms has stated that, “[I]n short,
it takes lots of TLC to keep arelationship strong.” Whether that TL C must be continuous or can be
episodic may vary with the specific needs of the situation and of the relationship.

Itisimportant that the outside counsel be well attuned to the particular needs of the law
department in question. For example, at Sunoco, the law department decided to outsource the intellectual
property legal section. In seeking outside firms for the role that had been played up to that point by inside
lawyers, the department needed to address at |east four significant issues:

* Thelossof the people who had been part of that section of the department

*  Economic pressure from the business clients to do the outsourcing correctly and to achieve real savings
* Theimpact of the outsourcing on the morale of therest of the law department staff; and

*  Determining how to best manage the intellectual property function after the transaction wasin place
Oneof the criteria by which the department evaluated the candidate law firms was arelatively subjective
one: how well did the firm understand those issues and the significance of those issues to the Sunoco legal
department?

The department had to make some tough decisions as to the degree of core competency that would
be needed in-house after the outsourcing in order to properly manage the resulting team of lawyers. After
al, without some internal understanding of the technical minutiae of patent and trademark work, the law
department would be unable to provide the management or monitoring function that the company expected
of itsinternal lawyers.

If law firms are to become parts of the team that the word “partnering” suggests, there is another
important consequence of that role of which they should be aware. Inside counsel are subject to increasing
expectations to demonstrate that they add value to the operation of acompany. While in-house lawyers
have aways felt, with significant justification, that they fill astrategic and important role in achieving the
business goals of the enterprises that they serve, the expectations now demand better evidence or proof of
that fact. No longer will acompany’s senior managers accept on faith that having lawyersinvolved in their
business is necessary. They demand that the law department provide them data to support the position that
having alaw department is a cost-effective means of advancing the business interests of the company.

Law firms should help shoulder this burden. After all, the spending for outside legal talent
typically consumes over half the aggregate budget for legal services of acompany. Theinside and outside
lawyers have acommon interest in making that case. The total legal team, inside and outside, must have
the reputation of being a value-adding component of the corporate structure. Whether through metrics or
some other means, they must present to corporate management the data necessary to support that view.

A recent article described an innovative effort to institutionalize and enhance the interrelationship
between a corporate law department and alaw firm. The department and firm have determined that they
will jointly conduct the recruiting by which the firm locates lawyers to work on that client’'s matters. By
doing so, the firm and client should assure that lawyers so hired by the firm would be more responsive to
and in synch with the attitudes of the client department.

Firms that engage in “secondment” or externships with client law departments evidence a similar
goal. Insuch an arrangement, alawyer from the firm works at the law department for a set period of time,
such asayear or six months. The head of adepartment at amajor law firm that has entered into such
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arrangements with clients described it as “an important element in creating a tighter relationship between
the client and the firm.” In some cases, a member of alaw department has worked in one of the company’s
law firmsfor a period.

The Sunoco law department has established with one firm an arrangement that should improve the
law firm's understanding of the company and provide the law firm an advantage in its recruiting efforts.
The firm’'s summer associates can spend a portion of their term with the firm working in the company’ s law
department under the supervision of one of the department’ s attorneys. The remainder of the summer
associate' s time is spent at the firm. The firm pays the summer associate' s salary, even while working
within the law department. The opportunity to observe and experience the work undertaken in the law
department of amajor industrial company is unusual for summer associates and that opportunity
distinguishes that law firm's program from those of its competitors.

If respect, trust and communication are the most basic attributes of a partnering relationship, how
can you achieve that state? Trust and respect are hard to mandate; they must grow of their own accord to a
large degree. Communication, on the other hand, can be nurtured directly. The types of regular meetings
held by some law departments (such as Prudential and DuPont) with their outside counsel are very
conducive to establishment of the interpersonal and institutional relationships that comprise a partnering
relationship between alaw department and alaw firm. Lessformal meetings can be valuable in that regard
aswell.

Onetype of meeting that seemed to help establish such arelationship was an “orientation”
meeting organized by the Prudential Law Department. Meetings were held with representatives of some
law firms that had significant amounts of work for the company (over 20 such meetings took place). Each
firm’ s representatives visited the company’ s headquarters for at |east one full day to meet with
representatives of the sections of the Law Department with which those firms would work under
assignments that had been awarded pursuant to a series of requests for proposals. The discussions over the
course of the meeting focused on how the inside and outside lawyers would work together under those
awards. Issuesrelative to the use of technology, billing and budgeting and other specific areas were
addressed. By the end of each meeting, the firm’s representatives had a much clearer idea of what the in-
house attorneys expected of their firm. During the meeting, the firm’ s representatives had the opportunity
to ask questions and offer constructive criticism (an opportunity of which afew availed themselves). The
dialogueswere healthy. Asaresult, the form of the partnering between the department and the firm was
much crisper for all who were involved.

Unfortunately, some data suggest that very few law departments and firms expend enough effort
to understand each other’s expectations. For example, the most recent (of ten annual versions) survey
conducted on behalf of Corporate Legal Times (see “Law Departments Are from Mars, Law Firms Are
from Venus” in the July 1999 issue) reveals that there is considerable discrepancy in how law departments
and law firms describe the form of their collaboration.

General counsel of companies were asked to assess their companies’ outside counsel on alarge
number of criteria In addition, they were asked to select among five choices the type of matter
management style their law departments follow in respect of seventeen substantive fields of law. Law firm
partners were asked to describe (using those same choices of style) how the law departments with which
their firms dealt manage the work in those areas.

Of the management styles identified in the survey, two (those |abeled “ case management” and
“co-counsel”) seem to involve some sort of active participation in the matter by both inside and outside
lawyers, abeit participation at different levels of intensity. The outside law firms and the corporate general
counsel consistently expressed very different views of how frequently law departments and law firms work
together in ways that are so identified.

For example, when handling acquisitions and divestitures, the general counsel described either
“case management” or “co-counseling” as the management style 65% of thetime. Law firm partners used
those terms to describe the management style of their firms' clients for such matters only 12.5% of the
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time. For capital markets work, general counsel used those descriptors 52.5% of the time, while law firm
partners used them only 9% of thetime. Intellectual property work was handled in that fashion 62.4% of
the time according to general counsel but only 16.5% of the time according to law firm partners. Litigation
is handled through “ case management” or “co-counseling” 67.7% of the time (in-house respondents) or
26.9% of the time (outside respondents). For international work, the respective percentages were 55.6 and
17.1.

Clearly, there'slittle unanimity between the groups as to whether law departments share the
substantive responsibilities of the work with outside lawyers. If the lawyers (inside and outside) cannot
agree on how they work together, it's hard to believe that they can hold acommon view of much else.

That same survey provides other data that indicate the need for better communication between the
groups. General counsel consistently grade outside lawyers on avariety of criterialower than the outside
firms grade themselves on the same criteria. Many of the criteria are relevant to adiscussion of partnering.

For example, on communication, general counsel assign to law firms a score of 2.1 (with 1 —
“excellent” - being the highest score and 5 — “poor” - the lowest) in response to the question “keeps al
parties informed of progress on atimely basis.” Asto whether firms “provide sufficient information
required for informed decision making” by the clients, general counsel awarded 1.8.

In response to those same questions, on the other hand, law firms awarded themselves 1.5 and 1.5.
Clearly, law firms think that they do a better job of communicating with their clients than the clients think.

Asto whether law firms “understand the importance/balance of cost and quality” (whichisa
frequent issue in discussions of partnering arrangements), general counsel graded firms with 2.3. For being
“cost conscious and sticking to budgets,” they awarded the firmsonly a2.5. Law firms graded themselves
with 1.5 and 1.7, respectively.

The grades given the firms by general counsel in areas related to cost and billing are among the
lowest of any. The grades given by the general counsel are also uniformly lower than the grades that the
firms give themselves on the same factors. Since cost and value are also central tenets of the push toward
partnering (and for in-house counsel, those qualities are subsumed in a definition of “quality legal
service”), these results do not augur well for an effective partnering arrangement, asarule.

Communication, which is the most critical step that law departments and law firms can
affirmatively take to enhance the nature of the way that they work together, must be improved for
partnering (or any team approach, for that matter) to work. The relationships between corporate law
departments and their outside law firms would be greatly enhanced were they communicating with each
other more effectively.

* Jack L. Foltz recently retired as Vice President and General Counsel of Sunoco, Inc., one of the largest
independent U. S. petroleum refiner-marketers. He joined Sunoco in 1980, following a 19-year career with
Shell Oil Company, where he held various responsibilitiesin Shell’s legal patent and licensing
organizations. He was named to his current post at Sunoco in 1992.

While attending law school at George Washington University, from which he received an LLB in
1961, Mr. Foltz served as a Patent Examiner at the United States Patent Office. In addition, he received a
Master of Laws degree in Trade Regulation in 1971 from New Y ork University Law School. Mr. Foltz's
1957 undergraduate degree is a Bachelor of Science from Rose-Hulman Institute of Technology where he
majored in Chemical Engineering.

Mr. Foltz has been admitted to practice law in Virginia, California, New Y ork, Texas and
Pennsylvania as well as various federal courts. Heistheimmediate past Chairman of the Board of the
American Corporate Counsel Association, and is amember of the American Bar and the Philadelphia Bar
Associations.
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Steven A. Lauer is aconsultant on issues related to the management of legal service by corporate
law departments and the relationships between in-house and outside counsel. Heis also Executive Vice
President, Deputy Editor and Deputy Publisher of The Metropolitan Corporate Counsel, a monthly journal
for in-house lawyers.

Mr. Lauer began his consulting practice in 1997, after thirteen and one-half years as an in-house
attorney. For six years prior to becoming an in-house attorney, he was in private practice.

From April 1989 until May 1997, Mr. Lauer was an Assistant General Counsel for The Prudential
Insurance Company of America. From March 1996 until May 1997, he was Project Director for the
Prudential Law Department’s Outside Counsel Utilization Task Force. In that capacity, he designed and
managed the preparation and distribution of 109 distinct work packages (RFPs) by which Prudential
restructured its purchase of legal services and the evaluation of hundreds of proposals submitted by over
130 firms to handle those packages of work.

Mr. Lauer was the in-house environmental attorney in the Law Department’s Real Estate Section
for amost seven years. In that capacity, he managed al environmental litigation for the company’s
commercial real estate investment units. For several years, he was responsible for management of all
litigation for those real estate units.

In his consulting practice, Mr. Lauer has conducted benchmarking research for clients, designed
evaluation processes for counsel selection and created a manual for outside counsel, among other projects.
He has consulted on aternative fee arrangements, task-based billing and client expectations. He has
worked with law firms to better understand the changing expectations of corporate clients.

He has authored numerous articles on the relations between in-house and outside attorneys, the
selection of counsel by corporate clients, the evaluation of legal service, litigation management and other
topics relevant to corporate legal service. He has spoken at numerous conferences in respect of those
topics. He has organized such conferences and seminars, as well.

This article appeared in the January 2001 issue of Corporate Counsel’s Quarterly, published by
Business Laws, Inc., at page 70.
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Business Laws, Inc. * 11630 Chillicothe Road * P.O. Box 185  Chesterland, Ohio 44026 « (440) 729-7996

A Newsletter to Help You Be a Better and
More Effective Corporate Counsel

Dear Fellow Counsel:

THE LAWYER’S BRIEF can help you be a more effective corporate counsel.

I have edited THE LAWYER’S BRIEF since 1970. The flow of legal information on
the wide variety of subjects corporate counsel must deal with in day-to-day practice is over-
whelming. I monitor this flow full time — and can provide you with my analysis of what you
need to know. I have the ability and background to help you. I had “your job” for 10 years as
senior counsel on the corporate staff of TRW Inc. A subscription to THE LAWYER’S BRIEF
is like having me work full-time to do this research and monitor work for you.

THE LAWYER'’S BRIEF comes to you twice each month, and we keep the length down to
approximately 24 pages. We condense and edit as much as possible to save you time. We do a
very good job of indexing so that back issues are a valuable research tool.

\bmiw\ Q. \)\me

President of Business Laws, Inc.
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Highlights of Past Issues of THE LAWYER’S BRIEF
Areas We Cover
0 Escrow Agreements in 0 Seminar Report on Nonfinancial Antitrust

Acquisitions and Divestitures — Due Diligence .
illustrations and checklist Commercial Law

0 Letters of Intent -Cli ivil
O Antitrust Activity from the DOJ Attorney-Client Privilege
X . . 0 Whistleblower Developments Intellectual Property Law
0 Business Ethics and Compliance under Sarbanes-Oxley

Alternative Dispute Resolution
Employee Relations Law

— Under Sarbanes-Oxley, the
SEC and the Stock Exchange

=]

Separation Agreement Discussion

Requirements in the Downsizing Context — plus
sample agreements iabili
0 D&O Indemnification — ple a8 Products Liability
Discussion of Recent Cases 0 “Convergence: Is It Just a Environmental Laws
plus sample indemnification Numbers Game?” i
agreements by S. Lauer Securities Law

Records Retention
Management Liability

o

Checklists on

o

Planning suggestions for limited
exposure of parent to potential

P . L * Reductions in Force
liabilities of subsidiaries

Internet/Technology Issues

Corporate Compliance Programs and Other
Types of Preventive Law

Drafting Agreements

* Employment Contracts

o

Teaming Arrangements
« Intellectual Property in
Manufacturing Agreements

o

Frontline Compliance on
Acceptance
 Joint Development Agreements

O Checklist for Consulting .
Agreements plus sample clauses * Protecting the Deal Company Policy Statements
0 “A Broad-Brush Look at * Limited Liability Comp
Electronic Discovery Issues “Inf
when Advising Your Clients,” o guslorlm?s La“l; ;I_I“[f’mfdf
by J. H ompliance Publications” from shati
4 eer the U.S. Customs and Border X Publication Data
0 Equipment Leases — checklist Protection Office plus Customs Issued twice per month.
- . I Audit Practices and Procedures Average length is 16-32 pages.
0 Revised Sentencing Guidelines “Focused Assessment Program” An index is published twice a year.
0 “Employer Family and Medical ) 1efjectual Property The subscription rate is $495.00 per year.
Leave Act Survival Kit” ISSN 0898-9966
by B. Bixenstine 0 Privacy

Comments from Our Readers:

Timely “nuts & bolts” advice is invaluable to a one-
to two-man corporate counsel office.

Enjoy very much THE LAWYER’S BRIEF —
compiles information on more areas than any other
publication.

Over the years, I have found the publication to be
accurate, timely, and very useful. Keep up the good
work.

1 found your publication to be the most practical
and useful of all the various publications I receive.

THE LAWYER’S BRIEF is, without a doubt, the best
source of practical information for corporate
counsel that I am aware of.

1 find your publication most useful. As general
counsel for a small NYSE-listed company, I am
unable to subscribe to and read as many
publications as I would like to and I look to you to
summarize major areas of law and to update me on
recent developments. 1 have recommended your
LAWYER'’S BRIEF to many other lawyers in general
practice.
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Alternative Fee Arrangements for Corporate Clients

By Steven A. Lauer © 1999

Corporate clients are imposing many restrictions and changes on the law firms that serve them. In
many cases, they are reducing dramatically the number of firms to which they will assign the day-to-day
legal work they require. They are embracing tools and concepts such as task-based billing, partnering and
budgeting for legal matters. Therelationship between alaw firm and its corporate clients is or may soon be
very different than it has been.

The clients are also exploring the use of alternative fee arrangements, aterm that generally means
any method of calculating alegal fee other than by simply multiplying the number of hours expended by
the per-hour rate of the attorney. The hourly rate is younger than the baby boomers who are often the
individuals questioning its validity. Why isthe hourly rate in disrepute?

The answer is that the hourly rate is perceived as creating incentives for outside counsel that are
not consistent with the interests of their clients. A fee based on the length of time that it takes counsel to
complete an assignment is perceived as rewarding inefficiency. The attorney who takes twice as long to
complete atask as another stands to be paid twice as much as a second, more-efficient attorney unless the
resulting calculation is adjusted to reflect relative efficiency. Such an adjustment would be difficult at best
and certainly subjective in nature.

The hourly rate has led to developments such as the industry known as “fee auditors.” While such
persons are often retained to review fees to be imposed on one party to alawsuit as part of the victory by
that party’ s opponent (in “fee shifting” cases), they are also retained by the clients of the law firms whose
bills they analyze. They have become popular with insurance companies. In many cases, they second-
guess the amount of time billed by the firmsfor projects and cases. They often monitor adherence by
counsel to billing guidelines that the corporate clients have promulgated.

Not surprisingly, the firms whose bills are scrutinized have not always accepted the activities of
the fee auditors too gladly. Relationships between firms and their clients have been affected adversely by
the conclusions of the audits in some cases. See Brennan, “ Driven to Defection,” National Law Journal
(May 18, 1998), pp. A1, A27. Such audits have even spawned litigation between firms, their clients and
the auditing firms.

Whether the soured relationship resulted from the use by the client of afee auditor or whether the
souring of the relationship predated the client’s retention of the auditor is perhaps an unnecessary inquiry.
Either way one answers that question, however, there is “bad blood” between many clients and the firms
that serve them. There probably are relationships that have already reached such apoint even though the
law firmsinvolved may not be aware of it.

Firms should proactively address the malaise (or worse) that afflicts many relationships with
clients. To pretend that clients are copacetic because they have not complained invites disaster in the form
of lost clients or fee disputes.

What can they do? They can, and should, address the perceived (and actual) disincentives that the
hourly rate creates. They should propose alternative fee structures to their clients.

In saying this, of course, | recognize that the prescription is much simpler than itsimplementation.
As| said above, the term alternative feeis an elastic one. It isdefined by what it is not, rather than by what

" Mr. Lauer isaconsultant on the efficient delivery of legal services to corporate clients. He has over 13
years' experience as an in-house attorney in several organizations. Previously, he spent six yearsin private
practice. Heisbased in Maplewood, New Jersey.
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itis. Inproposing alternative fees, law firms must be sensitive to their clients' needs and desires, because
the design of an aternative fee will vary from client to client and from situation to situation.

What are those needs and desires? While| obviously can’t speak for al clientsin al contexts,
there are some concerns that | believe are common to most if not al corporate clients. It isimportant that
firms also understand the pressures that bear on in-house counsel in the present climate, since those
pressures will affect the perspective of the inside lawyersin addressing the question of alternative fees.

The primary goals of corporate clients, in terms of the fees that they pay their outside counsel, are
lowering their expenses, budgetary certainty, value and an alignment of interests. What do these mean?
How do they relate to alternative fee arrangements?

The increasing focus of corporate Americaon costs means that law departments of corporations
must “do more with less” (to borrow an oft-heard phrase). Thetotal costs of corporate legal service must
bereviewed and, as far as possible, reduced or at least controlled.

The second goal — budgetary certainty — means that alaw department, like all other corporate
departments, must submit a budget for its part of the enterprise operation. While this has long been true,
the environment of the 90s means that budget overruns will not be countenanced without good justification.
Accordingly, the more alaw department can plan its future costs, and be confident that the actual outlays
will not exceed the budgeted amounts, the more secure that law department, and the client, will be.

The third goal isvalue. Legal costs have been uncontrolled for years (from the perspective of
corporate executives, at least). Often, that cost has borne little relation to the resulting work product. A
limited assignment might have cost more than what appeared to the business client as the more important
portion of the assignment. (An example might be an opinion letter for atransaction, with the opinion letter
costing more than the efforts of counsel to draft the necessary documents.)

The fourth goal is an alignment of interests. | have heard corporate counsel often express, in
different contexts, adesire that outside counsel demonstrate that the interests of client and firm are truly
aigned (not simply that counsel express that view, but also effect the sentiment). For example, outside
counsel knowingly forgoing a short-term economic benefit (such as some billings) to assist the client in
achieving aparticular goal would be adramatic display of the type of alignment of interests desired.

How can these goals animate the approach to alternative fees? In general terms, they can assist
counsel (inside and outside) to design a fee structure that fits the vagaries of aclient’s situation. A firm that
plans to suggest an aternative fee should be aware of the ways in which each type of fee might address the
clients needs as well as the ways in which it might not. Some fees can have impacts that make them less
then desirable from the client’s position also. Let'slook at afew examples.

A reduced hourly rate might appear to satisfy thefirst goal (reduced expense). Very often, that is
thefirst type of aternative fee that comes to mind, and on first blush it seems like aquick fix. Theoverall
cost of the legal serviceisstill unconstrained, however. A reduced hourly rate merely increases the need to
manage the work in order to keep the amount of time taken to complete the task from unintentionally
expanding and eliminating the hourly saving. Because the fee structure still creates no incentives for the
firm to control the amount of time devoted to the assignment, the task of managing the time falls on the
shoulders of the in-house attorneys. If inside counsel is unable to manage the work so closely (due to
insufficient staff to monitor progress in such detail, for example), then the client’s goal of reduced cost may
not be met. If the client increases staff in order to assure such oversight, the savings may also be reduced.

A fixed fee for alegal service provides greater certainty in budget terms. Obviously, when alaw
firm proposes a fixed fee, it does so with certain assumptions in mind, such as the amount and types of
legal expertise that would be needed to properly complete the assignment. So long as the law firm is
correct as to those assumptions, the firm and the client both will be satisfied. The accuracy of assumptions
about the amount and types of legal work that will be necessary to complete an assignment is far from
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assured, however. Accordingly, the firm and the client may both be unwilling to take therisk that the fee
agreed to at the beginning will turn out after completion to have been appropriate for both of them.

From the client’s perspective, however, aflat or fixed fee has a quality that makesit very
atractive. The fee places on the shoulders of the law firm the burden of assuring that the amount and types
of work actually devoted to the task are commensurate with the value (at least, the value asreflected in the
size of the agreed-to fee). Since the firm has greater control of those variables than does the client, in the
client’smind, that burden should be on the outside firm.

A contingent fee places the greatest risk on the outside firm. Effectively, that type of arrangement
requires that the firm literally “put its money where its mouth is” because the firm receives no fee unlessits
work issuccessful. The client has no risk other than the costs associated with the assignment (e.g., court
filing fees and other out-of-pocket costs). For afirm, however, a contingent fee has another adverse effect
—it has avery negative impact on the firm's cash flow because the firm's expenses (rent, saaries, etc.)
continue even while the fee (assuming success) is yet unrealized. Accordingly, aclient must be cognizant
of that effect, since it should not want to have counsel living hand-to-mouth during the pendency of the
matter. In some jurisdictions, there are even ethical considerations that can make the contingent fee
unavailable in some contexts.

A firm and client might agree that al time devoted by the firm’s personnel might be charged at the
same hourly rate regardless of the seniority or expertise of each billing professional. Sometimes adifferent
rate is quoted for partners than for associates than for legal assistants. Thisisa“blended” hourly rate. This
seems to have the benefit (for the client) of reducing the need to oversee who within the firm is completing
which part of an assignment. The blended rate creates incentives for the firm to delegate tasks to lower-
level personnel (less-senior rather than more-senior associates, for example). Since many clients have
expressed the view that the hourly rate creates incentives to move work up the seniority ladder within a
firm (since more-senior professionals bill at higher rates, leading to greater cash flow), this arrangement
seems to satisfy aclient need. Care must guide the negotiation, however, because those incentives can
have greater-than-desired effects. The delegation might be too far and too often, to the detriment of the
quality of thework. Again, agreater management burden is one result, an often-unanticipated one.

A firm and a client might agree that the fee would be determined after the assignment is completed
and that it would be calculated on the basis of the value that the legal work added to the entire project (such
as atransaction). This arrangement clearly and most directly addresses the client’s desire that the cost of
the legal work be commensurate with the purpose of that work. The client and firm need to discussin
advance (and agree) who will determine that fee value and by what standards. Will it be an entirely
subjective determination by the client? Will it be set by comparison to fees of counsel in other, comparable
deals? If they haven't agreed on such issues ahead of time, the firm and client may very well find
themselves at loggerheads after one or the other sets the fee. At that point, the only resolution may be fee
arbitration or another less-than-desirable means of resolving a difference of opinion on such acritical issue.

A form of fixed feeis aretainer for an anticipated volume or type of work. The client gets budget
certainty. Thefirm gets some benefits aswell. It will expect agreater volume of work than it otherwise
would have received. It will benefit from a more-predictable cash flow (if the retainer arrangement calls
for payment by the client of aset amount on apreset basis). The greater volume of work (particularly if
that work consists of similar matters over time) will enable it to introduce some efficiencies into its work
on behalf of that client.

In aretainer for work volume, the firm takes on somerisk. The volume of work may exceed by an
unexpectedly great amount the anticipated volume, causing the firm to be paid a less-profitable fee (as
measured on aper-matter basis) than planned. The client takes the countervailing risk, however, that the
amount of work will be less than anticipated, so that it pays the firm afee that is more remunerative
(similarly measured) than either had expected.
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There are other types of fee arrangements possible. The variety is limited only by the collective
imagination and risk tolerances of the client and firm. Each has its unique benefits and risks for each of the
client and firm. Each can have different impacts on the incentives of the firm and the client.

They must anticipate those potential effects when they discuss the potential fee. Moreover, there
are other issues that they must address in advance, aswell. For example, if they agreeto afee that is paid
after thework is done (such as a contingent fee), and the client comes to believe that it must change counsel
and discharge the firm that agreed to that fee, what if anything is due thefirst firm? What obligation would
thefirst firm have to cooperate with replacement counsel?

The discussion of and agreement on a fee based on something other than the number of hours of
work that the assignment entails are not easy subjects to address and resolve in advance. A properly
structured fee arrangement can add value to the relationship between the firm and the client by aligning
their interests more directly. If poorly negotiated and designed, however, it can introduce complexities into
an already-complex situation.

Regardless of the results of such discussions, however, it isimportant that the client and the firm
agree on the terms by which the latter will be paid by the former for itsrole in the client’swork. Even if
the parties discuss the issues and agree to a fee that is based on hourly rates, then, the discussions will have
abeneficia effect on their situation. Thisis so because the discussion of issuesrelated to the fee will
require that they also address many other issues relevant to the work. They will need to attempt to define
the extent that the legal work impacts on the client’s business. They will address staffing issues relative to
completion of the legal work. They will need to resolve things such as timing, coordination and other items
that impact on the amount and type of legal work needed by the client.

In short, the discussions about the fee are important enough. So much so that they should be held
regardless of their outcome. By doing so, the firm and its client will better plan the specifics of their
relationship. And perhaps that is the most beneficia effect of discussing alternative fees, not whether such
feesarein fact entered into.
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What we have hereisa failureto communicate!

By Steven A. Lauer © 1998

The state of the relationship between corporate America and the law firms that represent it shows
some disturbing symptoms. Thereis evidence that, in many cases, there is significant lack of trust between
the two. This can have very negative consequences for both.

What causes the disaffection? What can be done to correct it?

First, it's helpful to understand some of the trends in corporate law departmentsin the 90s. First
and, for purposes of this discussion foremost, there is considerable pressure on in-house lawyers to contain
legal costs. In some cases, there is even pressure to reduce in absolute terms the amount spent for outside
legal service. For example, corporate executives expect in-house counsel to adhere to budgets for their
departments. The inside attorneys, in turn, are looking to outside counsel to prepare budgets for specific
legal matters. In addition, law departments are exploring the possible use of alternative fee structuresin
order to eliminate the hourly rate from their law firm relationships, since the hourly rate iswidely perceived
as creating disincentives to efficiency. Asto cost, law departments are also expressing adesire that outside
firms share therisk in their assignments.

Those trends within law departments are affecting the relationships between those departments
and their outside law firm “partners.” In part, the steps that |aw departments are taking to respond to those
expectations on the part of their internal clients are the causative events for the deterioration of the
relationship between corporate clients and law firms. The same steps cannot remedy all the causes,
however.

There are other causes, as well, however, that are probably due to the nature of lawyers and law
firms. Lawyers are trained to work alone rather than as members of mutually dependent teams. This
gpproach manifests itself in the tendency on the part of lawyers to commence research anew as issues arise
rather than seek from others prior work product that might be recycled. This approach aso leadsto law
firms following approaches that they have previously applied for other clients even when anew client
might have a different approach in mind. This “loner” approach might have been accepted at one time, but
the concerns and pressures of the current decade undermine the basis on which that might have been true
and what was once okay is no longer.

How are law departments meeting the expectations of their internal clients? They aretrying to
apply to legal service some of the tools that business executives have wielded for years. Many companies
determined that they should use fewer law firms than they had previously, simply to be able to manage the
work more closely. One insurance company recently reduced the number of firms to which it assigns work
from approximately 4,000 to about 2,000.

Law departments are taking other steps, aswell. For example, more companies are issuing
requests for proposals for legal service (RFPs) than ever before. Companies have used the services of legal
auditors to monitor the fees and expenses charged them by outside law firms. Billing guidelines have
become almost commonplace.

These actionsreflect the clients’ dissatisfaction with the legal service they receive and the amounts
that they pay for it. Most indicative is the anecdotal evidencethat clients are more willing to sue their
outside counsel over fees and other issues that arise in the course of their relationships.

Even with that background, however, amore pervasive problem may be the evidence that suggests
that corporate clients and the law firms that serve them do not communicate well. In arecent survey of law
departments and law firms, there was considerable disparity asto how law departments, as agroup, and law
firms, as agroup, rated the efforts of law firms on behalf of the clients. For example, law firms awarded
themselves agrad of B+ in response to the question of whether they provide effective and creative
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preventive legal advice. Their clients, on the other hand, awarded them a C+. Asto whether they share the
risk with their clients, law firms felt that they deserved a B+, while the clients were willing to assign a
grade of only C-. Asto whether the firms' charges are commensurate with the value of the service that
they provide, the firms felt entitled to B+ while they clients thought that they deserved only aC+. Firms
believe that they are willing to share risk through alternative fee arrangements (they gave themselves aB-),
but clients are much less sanguine on that score (they awarded only aC-).

In the insurance industry, a recent article highlighted the dissatisfaction of many law firmswith
the status of their relationships with the insurance companies. The thrust of the story was to the effect that
anumber of lawyers who have long represented insurers (including some prominent members of that
group) have decided to represent plaintiffs against their former client industry. In the course of the article,
the president of an organization of over 20,000 defense attorneys was quoted as saying “[t]here’sbeen a
dramatic drop in constructive dialogue between defense counsel and the insurance industry.” *

That symptom is not limited to the insurance industry and its lawyers, however. The survey cited
above, which was conducted in 1997, highlights quite afew examples of miscommunication between
clients and their counsel additional to the few itemized.

Some law departments still issue unilateral directives to law firms on topics such as billing
instructions (the “thou shalt nots and thou mayests” that became popular several years ago). More and
more, however, law departments and law firms profess to seek “partnering” relationships. Whatever that
term might mean in each context (and the precise qualities it might exhibit in each relationship), it certainly
should include significant elements of communication. Moreover, the communication must be mutual and
it should include subjects that are often unaddressed when companiesretain law firms with perfunctory
retention letters or representation agreements, which typically address the substance of the assignments.

Clients and law firms should be seeking ways of sharing information easily and frequently. They
must foster the type of mutually interdependent relationships that they claim to seek.

How can they do this? The problem is that when corporations usually retain firms, they are well
into a case or about to embark on a project. The work itself commandsthe attention of both. They dive
right into completing the task with minimal attention to the ways in which they will work together and
whether the ways in which they worked together in the past are adequate at present.

Accordingly, they should devote time and effort to explore the relationship that they will have.
Thereisamyriad of details of that relationship that can advance agood, collaborative aliance or, if the
specifics of their cooperation are not well planned, hinder such a beneficial partnership.

They should hold meetings specifically to discuss the specific ways they can work together most
effectively. The substance of the work that the firm does (or will do) for the client will berelevant (the
ways of working together in litigation can be quite different from the ways of working together in
completing a business transaction, for example) to their discussion. But the primary focus of the meeting
should be how they will share the workload efficiently.

The agenda for the meeting should cover the concerns and ideas of the firm and the client. A
dialogue is the most effective means of achieving the partnering type of relationship that they both seek.

Onelaw firm and one client can hold such ameeting. Whether the firm or the client is the
motivating party, such ameeting can engender a very strong sense of teamwork and shared expectations.
From the perspective of afirm, it can solidify agood client relationship by building off the pre-existing
sense of shared goals. If the client is anew one, the meeting can help the two parties to identify the most
productive way that they can work together and, in that way, help create the “partnering” relationship that
isthe goal for both.

* See Brennan, “Driven to Defection,” The National Law Journal, (May 18, 1998), p. A1, A27.

15 of 25



ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

EEEE@EN ‘I.I' 1 . -llm“lul NRE———
EERErEEEN ::I.%lj:...llllﬂ‘lli
.ll!‘tall m wm Ll Lm L 1 Performance Evaluation Letter*
= !-I;-‘ir;!l;'.. FERICHUARARNCT EVAL LEATION WITH U THIDE COUMNGEL
IIE i BEFEER EEE A= e
Ly | ll 'I.IIH'I!II'[!. nEn oo 1 i P

lu_lL.lL! RN bl Mo ol g s

- Fg by b Farmm Aorvermeyy | paiiiog Ll

FERHEERMANCE CNITIRLY Flia | vl e Taull

o Lrgel bowm b wnpmiie et ——n.
U Jeapbin ol o i b i ] g

FMATTIRCASE MAMMEMENT ki ADMENATEATION Dhandh
o il oo snafiong ol caur e
T e Ty —— TR ]

4 Lmmprreias ot h ket Bgal e presaber —_—

& LR O 515 T ESIA PROCESS & TICHROLOSY il
& Vil 8¢ drtaidid suia pliss oncd besgrrs T

» Wik it el g

e Wl g b oy b wssmivst
o Wk e gl mrvn pe=sbery
& Wk maresdy el

Outside Counsel Management b Ty e e == =
F & Ular ol - ot e, o — =
i & - - wapr el gy, et e
DDA TN AR T GRS & PRI TR ES el
& Timky delbrvare ol o usmesnia —
a :ll"-_"‘l- & Tommiy dudimery of bngl rewanch sk & soreands o
CC E;mjm o Eppanmg pppresal shas appeaprio m el i
W-ﬂﬂ cﬁm § Pt s of spusesst Jangr o eevsic —
. TEAMWUNE (Oewalli

I ]

4 102% Cannestivus Avenus MW, Suive 200, Washingeon, [3C M08,
ph 202.293.4103

AN L Vo P L BB, W e e D R

16 of 25



ACC's 2007 ANNUAL MEETING

CLIFNTT CEMUINSEL SATISFAL

COMMENTHORSERVATRINS

OILSMEAS AR O

Enjoying the Ride on the Track to Success

Survey Page | ol 3

2007 ULLICO Inc.

Outside Counsel

Law [epanment Persommel
Survey Fosm
Survey for Law Firm fame
Matters:

Quality of Mirm's analysls and counseling
Pplanpairty, tru

truatwerthiness, credibilty and maturty of the firm's advice)
¥ " = - r r
congigtantly  Bbove sverage avErEgE Loy
BLapenrite

condigiantly ol

aeerage  ureatisfactory obeerved

Guallty af flrm's communications
{Clanty, partudtivendss and palich of tha firm's oral And wrtten advics)
p P p X r ~
consistently  abdve Sverage AVEFEGE bbb
rinr

CRnLISEantly Pl

AT unsitislactory of

Consistency of quality in firm's lawyers and stalf

- " r r

consistently FRATY ferwi are nest
ANCETEnt ERCEEnT; ExCEeng abserven
perLon (|

aviaded

Responsivensss; timeliness and completeness of advice

. r r
consistently obove averege overoge bk corgistently el
ArpEor AVErage

undabIfactory ohiarved

Timeliness in preparing drafts for in-house review

" ™ g r " o
consistently  above averane averaqe Delow consistently nat
Bupahias Iveragu wnsybplsciory sbserved

Cooparative and productive in working with Law Dapartmant attarnays and
b ikl sirvey Siirvey e fim TRarvey D=2 us Ty pe=Legal

R2472007

17 of 25



ACC's 2007 ANNUAL MEETING
Kurvey Page 2alfl
talt
f r r r " r
congtenlly  abowe average average Ll SR ETantly nat
SUDEnor average  unsatisfactory observied
Duwniiss 7 o 18
Value added In relation ta billing rates and Invaicing
r r r r r ©
excellent value above average average beelew umsatisfactory nat
Average obsersed
Questam B of 16
Compliance with billing and budgeting guidelines
r r ¥ r
COnEIstantly uEilly compdy often non rarely/never not observed
comply coamplaant Comply
Quetinn ¥ of 18
Sensitivity to ULLICO's business objectives
% r r r r r
L=

f f
belorw

AveTbge

consistently  alove average average

SUPETIOF

o L

£ r

Questan 10
Sensitivity to ULLICO's unigue mission and stakeholders
P e

f 0
D low
aversye

consistently  abowe dwerage Average

superior
Duest i i
f

r
Very Larismwiial ik
nowisdneable inowledneabie Enawipdgeabile

Your overall canfidence in this firm

r r -
hagh Aversgs lack
confidane confientes Confidence

Yot | i1

Flrm's best é[ullll.i!l:

hinpoullinet Survey Sunvey cim P Survey |- 2% ua T vpe~Legal

COTRE Rty
wivkabislaclory obberved

o

canastentiy nat
ursalisfoctory observed

-

Knowledge of ULLICO products, services, perconnel

-
i Bpinen

R242007

Survey

Enjoying the Ride on the Track to Success

Page dolld

Firm's clearest deficiencies:
|
Zl
:;I.qnu |.iq-;:rih- any situations in the last year in which the firm excelled
i |

beyend expectations:

Ploase describe any situations in thae last year in which the firm failed to
mgat your expectations:

Save For Liter Mark Complate

hip:ullimet survey Survey olm P Survey 1= 28 as D ype Legal

i

242007

18 of 25



ACC's 2007 ANNUAL MEETING

Survey Page 1 of 3

007 ULLICO Inc.

Outside Counsel

Hasiness Fxeculive Suney Form

Survey for Law Firm Name

Mattars:
Quality of ‘s analysis and counseling
{Rehabality, rustworthinéss, orédibibty Ad MAatunty of thé Mam's SO )
consisbenthy abwrei AVET AT Erbve consistently ol
supenior average average unsatisfactory ohserved

Quslity of flrm's communicatiane
[Clarily, persuasivensss and polish of Uhe Frm's oral and writhen advice)

consistently above average [ consistently not
SLIPErOr average aveErage umsatisdactory ohserved

Question 3 of 12

mp" iveness; ti vess and © P 55 of advice

ennasTently above ayerage bazlow poesistently [0
POTE T LET Average BvEridge (M1 ¥ 20 A Dade gy [0 L og

Valuse added in relation to billing ratés and invalcing

excellent valus absrag AvEThgE et b LAt ETALT ANy L0
average AET g observed

Sensitivity to ULLICO s business objectives

hepeMullimet surves Survey clm™Surves 1T T Ty pe- Busk e 8245 NNT

Aurvey

Enjoying the Ride on the Track to Success

consiEtently anove AVErBne Do Consseniry
SUDETOT AVETAQE AvEraQe unsatisfartony
Qrasafaan o 12

Sensitivity to ULLICO s unigue mitsion and stakeholders

consiptently Ao T A i iy ConsiatEnthy
L Average AVETaQE unsatisfactory

Professionalism and client reiations skills

Page 2 0l 3

ripl
nhserver

ool
ohsered

(Articipates client needs; sensitive Do client authorily; handles fisagreemants

appropriatiely; neat and polished n presentatson)

ooy lson ) Eielérand CoOriastently
superior avurayE AVET g wrmwalinfoctooy

Qruestion §of 13

Your overall canfidence in this firm

Pk IR OTAGE ek i
comifigerig il iy porile g g e

Firm's best qualities:

Flrm's clearest defliciencies:

[
wlrseryi]

Please describe any situations in the last year in which the flrm excelled

It allivet wurvey Surviey ¢ fan Marvey D=7 R ur Type=Buskxee

RN

19 of 25



ACC's 2007 ANNUAL MEETING

Survey Pag: 30l 3

bayond expectations:

Please describes any sibuations in the last year in which the fiem failed 1o
maat your axpactations:

| Save ForLater | [ Maik Complats

haigeulbmset ey S arvey el Servey 100 T e Fype Hisk e ROW20NT

Enjoying the Ride on the Track to Success

Page | of 2

McGlone, Patrick

From: MoGlans, Patrck

Sent:  Fridoy, August 24, 2007 335 P

Ta: MeGlons Paincs

Subject: 2007 Outssde Coonsal Perarmancs Evaluabon Program

The Law Department is launching its first-ever performance evaluation of ULLICO's
pnncipal outside law firms.  Formally assessing our outside law firms’ performance will
help ensure that we are obtaining cost-effective and high-quality services.

We have selected for evaluation eight law firms that provided substantial services to
ULLICO dunng the past year. The Law Department’s personnal and membars of
ULLICO s senior management whao have worked with these firms are being surveyed
about the firms’ performance

Pleass click on the link below, which will take you to a brief slectronic survey tailoned
aspacially for your input.  You will see a separate survey page for each firm with which
you have worked, Each survey page will identify for you the law firm and the significant
matters it has handied. In addition W asking you to rate several of the firm's qualites
the survey page also contains spaces for you lo provide narralive comments about
particular activities or attorneys. VWe may contact you with follow-up questions as we
complete the survey process

The Law Dapartment will tabulate the survey resulls, review other law firm performance
indicators. meet with each law firm to discuss our evaluation, and explores how we can
improve our relationship

The survay can be accassed at the following hink:  hitp Hullinet/survay

Please complete your survey by Friday, September 77, Call me on extension 6967
with any gquestions, Thank you for your participation in this important evalualion
process

PFatrick Molslone
Associare General Counsel
VLLC Ine

16245 Bye Street MW
Washimgion, DUC HMGH
20768246067 1]
202083078 fin

T -4474%56 cell

I ge=mail is Grom the Qifice of the General Coumsed of ULLICO Ine. and may contain information that i confidential
or legally prvileged

R247HWFT
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Enjoying the Ride on the Track to Success

Tips for |mproving Relationships with Outside Counsel*

Dutside Counsel Relations

Cummiriess.

Leading Praztice Prokles
Survey

InfaFAKs

Webcast

. Treat your outside counsel like your partner and not hired help.

. Clearly communicate expectations.

. Immediately discuss performance concerns.

4. Be quick to provide praise and positive feedback.

5. Cascade positive results obtained internally and externally.

6. Provide outside counsel with incentives to make your work a priority.
7. Don't micro-manage outside counsel.

8. Timely provide outside counsel with documents or information needed to
represent your company's interest.

Annual Meebing Course Malerials

Virtual Library Sampla Forma and Policies

*Thistips are applicable to ongoing relationships with an outside counsel.

Submitted by: Alison R. Nelson — Ford Motor Company
August 17, 2007
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Case Management Cost Savings Suggestions

1. Develop budgets for outside counsel's time and expenses in every matter,
including those covered by retainer agreements.

2. Establish billing and payment guidelines. Clearly define expenses that are
reimbursable versus non-reimbursable.

3. Travel guidelines should closely mirror your corporate policy

4. |dentify approved team and rates

5. Conduct monthly conference calls with outside counsel to review
performance against budget, performance against retainer agreement and the

plan for the rest-of-year performance to targets.

6. Limit representation to one lawyer at most hearings and court conferences,
except pre-trial conferences. Prior approval required for different staffing.

7. Utilize telephonic/webcam meetings, depositions preps and depositons
whenever feasible.

8. Depositions should be videotaped only when awitness's testimony is
expected to be critical and the witnessiis likely to be unavailable for trial.

9. Create preferred accounts with court reporting and copying services to
minimize cost.

10.Electronically distribute documents, correspondences and photos whenever
appropriate. Limit use of express mail.

11. Immediately discuss any discrepancies.

Submitted by: Alison R. Nelson
ACC 2007 — Chicago, Illinois
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