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International Trade 
Recap
By Cliff Sosnow (cliff.sosnow@blakes.com),
Greg Kanargelidis (greg.kanargelidis@blakes.com),
and Jack Quinn (jack.quinn@blakes.com)
Blake, Cassels & Graydon LLP

The softwood lumber dispute dominated 
Canada-US relations in 2006, as have 
the negotiations that have led to an 
agreement intended to create trade peace 
between the two countries. Whether it 
works remains to be seen, depending 
upon the implementation of the 
agreement. And, the reverberations of the 
dispute are creating new jurisprudence; 
not just in antidumping and countervailing 
duty law, but in terms of the scope and 
operation of the investor-state dispute 
settlement rules of the North American 
Free Trade Agreement (NAFTA), and 
the arbitration process set up to litigate 
disputes on whether a NAFTA Party has 
treated investors from other NAFTA Parties 
according to NAFTA investment disciplines. 

The relationship with China has also 
come to the forefront of the Canadian 
trade law agenda. An investment treaty 
with China now looks like a very real 
possibility, as negotiations have picked 
up momentum and are progressing 
after years of being in the doldrums. 
Add to that a decision in 2006 by the 
Canadian government to not impose a 
special safeguard duty against imports 
of Chinese barbeques and bicycles, even 
though the Canadian manufacturers 
were found to have been injured by the 
imports, and the clear message is that 
trade law will be used to strengthen 
business between the two countries. 

Trade law continues to occupy the front 
page of the business news sections of 
Canadian newspapers. A good example 

is a recent decision by the World Trade 
Organization that European failure to 
approve biotech crops from Canada and 
other countries violates the plant and 
human health rules in the WTO; although 
whether the decision will open the 
European market to Canadian biotech 
crops remains to be seen. Finally, 2006 saw 
the Canadian International Trade Tribunal 
render a signal decision clarifying when 
importers are exempt from paying duty on 
goods that would otherwise be subject to 
duty, provided the goods are “for use” in 
another product.

The Softwood Lumber 
Agreement: Seven Years 
of Peace or Temporary 
Ceasefire? 

On September 12, 2006, Canada and 
the US signed a new Softwood Lumber 
Agreement (SLA) after receiving the 
support of all the major exporting 
Canadian provinces and a majority of 
companies comprising the softwood 
lumber industry. Broad support from the 
Canadian lumber industry was critical for 
the SLA and remains so for it to come into 
force, since the SLA requires that at least 
95 percent of those entitled to refunds 
of duties agree to relinquish their claims. 
On September 18, 2006, the Canadian 
government tabled a notice of ways 
and means motion, which passed by a 
majority of votes on September 20, as 
part of the process to implement Canada’s 
commitments under the SLA and prior to 
introducing more detailed legislation. 

The SLA is an attempt to put an end to 
one of the longest-lasting and largest 
trade disputes in history and once again 
take softwood lumber into the territory 
of “managed trade,” at least for the 
foreseeable future. 
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Save the Date
Future Canadian Briefings issue deadlines:
September—Drafts due 16 June 2007
October—Drafts due 20 July 2007

Canadian Briefings Contact
We welcome your comments about 
Canadian Briefings and are always 
interested in finding out what topics you 
would like to see addressed. Please send 
your comments, ideas, or indication of your 
interest in writing for Canadian Briefings to:

Diane Rusignola, assistant editor, ACC
Docket, Association of Corporate Counsel,
at rusignola@acc.com.

If you are interested in sponsoring an issue or 
multiple issues of Canadian Briefings, contact:

Kevin Buck, chief marketing officer, Association 
of Corporate Counsel, at buck@acc.com.

ACC Launches New 
Ontario Chapter
ACC is excited to announce that 
we have developed our first 
chapter in Canada. The Ontario 
Chapter represents the interests 
of more than 200 members of 
144 corporations, such as Alcatel 
Canada, Advanced Micro Devices, 
Inc., Barrick Gold Corporation, Hyro 
One Networks Inc., and Royal Bank 
of Canada. The chapter will serve 
Toronto and its surrounding cities. 
For more information or to get 
involved, visit the chapter page at 
www.acc.com/canada.
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possible, given lumber supply and 
demand is generally fairly volatile from 
month to month because it is based 
on orders that may be placed on the 
spot market. This may result in a region 
(and, correspondingly, the companies 
operating in that region) significantly 
underutilizing the region’s total quota 
when calculated on an annual basis.

The SLA’s relatively complex mechanisms 
for restricting the amount of exports of 
softwood lumber from Canada to the US are 
likely to give rise to a number of disputes 
relating to the product scope of the 
Agreement and how various calculations 

are made, and quotas allocated, among 
Canadian lumber producers. The US 
domestic industry may quickly challenge 
any methods adopted in Canada that 
it perceives to be inconsistent with the 
SLA. The SLA has dispute settlement 
provisions that envisage arbitration in 
accordance with the rules of the London 
Court of International Arbitration. However, 
continued litigation on aspects of the SLA 
will hardly serve the purpose of arriving 
at a bilateral agreement that is meant to 
terminate litigation with all its attendant 
uncertainty and expense. Indeed, the 
dispute resolution mechanism under the 
SLA itself gives rise to some concerns: (a) 
only prospective remedies may be ordered, 
making expeditious resolution key; (b) 
arbitrators cannot be citizens or residents 
of either the US or Canada, thus making 
allegations of bias less likely but reducing 
the pool of experts on the subject; and (c) 
there is no provision for appeal, which, while 
making the process shorter, also eliminates 
avenues for correcting potential errors. 

Among the main benefits the Canadian 
government is seeking from the SLA is 
a measure of certainty that would arise 
from having a specified mechanism 
for export control. This is in contrast to 
being in limbo as to the antidumping 
and countervailing duties that the US 
authorities may impose after each fresh 
round of litigation at the various fora 
where challenges against the US trade 
actions are currently pending. Another 
major benefit that the Canadian lumber 
industry may see in the SLA is that it 
guarantees the return of US$4 billion of 
the US$5 billion in duties that Canadian 
companies have paid thus far in terms 
of duties. While this is only 80 percent of 
the duties paid, money in the pocket may 
well be considered worth twice (or at 
least 20 percent more) in the bush. 

Negotiation and resolution of the 
underlying issues is arguably the most 

a special supplement  of ACC Docket 3

The SLA provides each of the “regions” in 
Canada (i.e., Alberta, the BC Coast, the BC 
Interior, Manitoba, Ontario, Saskatchewan 
and Quebec) the choice to adopt one of 
two regimes that would govern exports of 
softwood lumber by producers operating 
in those regions.

Under “Option A,” an export charge would 
apply at rates varying from 0 percent to 15 
percent when the price of softwood lumber 
declines from over US$355 per MBF to 
US$315 or less per MBF—there is no export 
charge when the “prevailing monthly price” 
is over US$355 per MBF; there is a charge 
of 5 percent when the price is between 
US$336 and US$355; a charge of 10 percent 
when the price is between US$316 and 
US$335; and a charge of 15 percent when 
the price is US$315 or below.

Under “Option B,” a lower export charge 
would apply, but it would be combined 
with a volume restraint (quota) that 
declines as prices fall within the US$355 to 
US$315 range. There is no export charge 
or volume restraint when the prevailing 
monthly price is over US$355 per MBF; 
there is a charge of 2.5 percent and a quota 
of a maximum of that region’s share of 34 
percent of “expected US consumption” 
for the month when the price is between 
US$336 and US$355. There is a charge of 3 
percent and a quota of a maximum of that 
region’s share of 32 percent of expected 
US consumption for the month when the 
price is between US$316 and US$335; 
and a charge of 5 percent and a quota 
of a maximum of that region’s share of 
30 percent of expected US consumption 
for the month. The penalty for a region 
exceeding this limit is quite drastic—the 
US can immediately and unconditionally 
terminate the Agreement. 

Regions that adopt Option B, therefore, 
have to very carefully manage and 
predict their monthly exports to the 
US. This may or may not always be 

enduring solution. The fundamental 
concerns of the US lumber industry relate 
to the Canadian stumpage and log export 
policy under which Canadian lumber 
producers pay a fixed stumpage fee to the 
provincial governments, and exports of 
logs are prohibited or restricted. The SLA 
recognizes that these issues need to be 
dealt with—it proposes the creation of a 
working group on regional exemptions 
to develop criteria and procedures 
for establishing when a region can be 
considered to have adopted “market-
determined timber pricing and forest 
management systems.” The working 
group is given 18 months to provide 
“recommendations,” which the parties to the 
SLA will make “best efforts” to incorporate 
into an addendum to the Agreement.

The SLA does not guarantee a long-
lasting solution, even though it 
contemplates a seven year term that 
can be extended an additional two 
years. This is because, at any time after 
the Agreement has been in force for 
18 months, the SLA permits either 
party to terminate the Agreement for 
no cause upon providing six months’ 
notice. Further, if Canada decides to take 
compensatory measures that the dispute 
resolution tribunal authorizes, the US may 
terminate the Agreement by providing 
only a month’s notice.

Thus, the SLA is certainly not a clear win 
for the Canadian lumber industry, but 
neither is it a complete loss.

Softwood Lumber Falls 
onto NAFTA Investor-State 
Disputes 

Having exposed important structural 
weaknesses in the countervailing and 
dumping duty dispute settlement 
provisions set out in Chapter 19 of 
NAFTA, the softwood lumber dispute 
now focuses its spotlight on the limits 
of investor-state dispute settlement and 
the relationship of NAFTA Chapter 11, 
which sets out a code of obligations 
that NAFTA Parties have toward 
investors from other NAFTA countries, 
to the countervailing and antidumping 
provisions of NAFTA.

A dispute involving Canfor Corp. and 
Terminal Forest Products Ltd. against the 
United States of America in a Chapter 
11 arbitration has examined the reach 
of Article 1901(3), which provides 
in part that the investment rules in 
Chapter 11 do not impose “obligations 
on a Party with respect to the Party’s 
antidumping law or countervailing 
duty law.” Canadian petitioners argued 
that in rendering decisions respecting 
the softwood lumber dispute, officials 
at the Department of Commerce and 
the United States International Trade 
Commission misapplied their governing 
laws, abused their discretion and, 
more broadly, made decisions that 
were motivated by political bias. They 
alleged that in so doing, they violated 
the national treatment, most-favoured-
nation treatment, minimum standard of 
treatment and expropriation provisions 
set out in NAFTA Chapter 11. The United 
States government argued that Chapter 
11 investment tribunals lack jurisdiction 
in such matters because NAFTA Article 
1901(3) excludes the use of Chapter 11 
investor-state dispute settlement for 
disputes respecting countervailing or 
antidumping duties. 

© 2007 Association of Corporate Counsel4
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In a June 6, 2006, decision, an arbitral panel 
agreed that Article 1901(3) precludes 
Chapter 11 investor-state arbitration 
from applying to the countervailing or 
antidumping law of a state party to NAFTA. 
The panel also rejected the position that 
alleging misconduct by government 
officials in relation to determinations of 
US countervailing and antidumping law is 
justiciable under NAFTA Chapter 11.

However, an additional dimension of 
the petitioners’ case was that the Byrd 
Amendment— US legislation that specifies 
that countervailing or antidumping 
duties imposed on imports can be 
collected and redistributed to those 
US companies that complain of being 
affected by unfairly subsidized or dumped 
imports— is a proper subject of Chapter 
11 jurisdiction because it results in the 
differential treatment of US and Canadian 
companies in violation of the Chapter 11 
antidiscrimination provisions.

The panel ruled that it could examine 
alleged breaches of the amendment 
under the provisions of Chapter 11, 
even though the subject matter of the 
amendment relates to the countervailing 
duty and antidumping law that the panel 
said is not a fit subject of Chapter 11 
review. It noted that the US government 
failed to notify the parties to NAFTA 
that it was amending its countervailing 
or antidumping duty law, as required 
by NAFTA. By not doing so, the US 
government could not claim that the 
Byrd Amendment is US countervailing or 
antidumping law.

While treaties like NAFTA and, in 
particular, the investment provisions of 
Chapter 11, have an inherently political 
dimension, NAFTA—including Chapter 
11—is foremost a legal document, 
one whose terms will be interpreted 
according to the precisely worded 
formulations negotiated by the parties.

Duties Relief: CITT Clarifies 
Application of “End-Use” 
Provisions 

In the March 20, 2006, Jam Industries Ltd. v. 
President of the Canada Border Services Agency
decision, the Canadian International Trade 
Tribunal (CITT) clarified when the various 
so-called end-use provisions of Canada’s 
Customs Tariff apply to imported goods. 
The CITT determined that the duty relief 
provisions do not apply when musical 
instruments are connected to a computer 
and thereby have enhanced functionality. 

All goods imported into Canada are 
imposed with customs duties pursuant 
to the provisions of the Customs Tariff. To 
determine the tariff rate of duty applicable 
to any imported goods, the goods must 
be classified among some 8,000 tariff 
classifications that are set out in the List 
of Tariff Provisions, which is a schedule to 
the Customs Tariff. An importer is required 

to classify imported goods in a tariff 
classification found within Chapters 1–97 of 
the Customs Tariff. 

Chapter 99 of the Customs Tariff sets out 
duty relief provisions that might apply to 
goods classified in Chapters 1–97 of the 
Customs Tariff. The particular tariff item at 
issue in Jam Industries is No. 9948.00.00, 
which provides for “duty-free” treatment 
when an imported good is an article “for 
use in” a computer.

Jam Industries concerned 29 models of 
keyboard synthesizers, digital pianos and 
digital organs, and four expansion boards 
for synthesizers that are connected to 
a computer enabling the instrument to 
acquire additional capability. 

In earlier decisions, the CITT has held that 
the expression “for use in” requires that 
goods be both physically and functionally 
joined. The CITT considers that the 
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concept of “functionally joined” means that 
the goods “for use in” the so-called host 
goods have a functional relationship (be it 
active or passive) with the host goods. 

In Jam Industries, the CITT held that in 
prior “for use in” cases, the imported article 
exhibited a special relationship to the host 
goods. In each of those cases, the goods 
“for use in” complemented the function 
of the host good. In all these cases, it is 
clear which is the host and which is the 
complementary good. 

The CITT said that the “special” relationship 
had not been established in the case of 
the musical instruments. The musical 
instruments could be and are used as 
musical instruments on their own. In other 
words, the goods in issue “do not contribute 
to the function” of a computer and are not 
“required by the computer for its operation 
or the performance of its functions.” 

The tribunal’s decision in Jam Industries
clarifies the circumstances in which duties 
on imported goods may be relieved by 
reliance on the various “end-use” provisions. 
The tribunal’s decision signals a resistance 
by the tribunal to expand the application 
of the tariff relief provision to goods “for use 
in” “host” goods, such as a computer. The 
tribunal clarifies in Jam Industries that the 
“end-use” test is applied “one way,” namely, 
the imported good or article must enhance 
or be necessary to the operation of the 
“host” good.

Canada Rejects Safeguard 
Remedy for Bicycles and 
Barbeques 

On May 29, 2006, the Canadian 
government announced that Canada 
would not impose special safeguard duties 
on imports of bicycles and barbeques, 
despite the recommendations of the CITT. 
The decisions mark the third time in as 
many cases since the implementation of 

the Safeguards Agreement in 1995 that 
Canada has declined to adopt CITT’s 
recommendations to impose safeguard 
duties. Together the decisions illuminate 
the breadth of interests considered 
by Canada in acting on safeguard 
recommendations and the implications for 
the litigation strategies of complainants 
and respondents alike.

As a result of safeguard investigations 
respecting global bicycle imports and 
barbeques imported from China, the 
CITT recommended to the Canadian 
government in September and October 
of 2005 that Canada impose on these 
products initial duties of 30 percent and
15 percent, respectively. 

Canada decided against imposing the 
CITT’s recommended remedy, just as it 
had with the recommendations from the 
CITT’s 2001 investigation of steel products. 
In deciding against imposing duties, the 
government acknowledged the difficulties 
facing Canadian manufacturing from 
Chinese-sourced imports of bicycles and 
barbeques, but cited the importance 
of other considerations bearing on the 
determination of an appropriate remedy.

The decision did not question the CITT’s 
finding that imports were injuring 
the domestic industries. Instead, the 
government considered whether these 
temporary measures improve the domestic 
industries’ long-term viability and weighed 
that benefit against the interests of other 
affected stakeholders. Ultimately, Canada 
concluded that any short-term reprieve 
safeguard duties might provide these 
industries did not justify the increased costs 
to retailers and consumers. In particular, 
Canada noted that bicycles are already 
subject to high levels of duties and that 
imposing duties on imports of Chinese 
barbeques would not staunch the flow of 
low-cost imports, but simply change the 
source from China to a third country.

Canada’s announcement framed the 
decision to not impose these special 
surtaxes within the government’s broader 
policy of tax reduction.

Will WTO Decision on 
European Biotech Crop 
Regulatory Approval Open 
Up European Market?

Over the last decade, the accumulated 
global biotech crop area has grown in size to 
an amount that is 20 times the land area of 
the United Kingdom.

The leaders of biotech crop production in 
the world are the United States, Argentina, 
Brazil, Canada and China. While farmers 
in these countries have consistently 
increased their plantings of biotech 
crops by double-digit growth rates every 
year since 1996, they have looked at the 
European market as providing limited 
crop access.

In 2006, a WTO panel looked at the failure 
of the European Union (EU) to make final 
decisions on the approval of biotech 
products from October 1998 to the time 
of the establishment of the WTO panel in 
August 2003; and the WTO-consistency 
of prohibitions imposed by certain EU 
member states regarding specific biotech 
products even after these products had 
been approved by the EU for Europe-wide 
marketing. The panel found that EU officials 
operated as if there were no regulatory 
system for the approval of biotech 
products. The panel concluded that EU 
officials, in practice, ignored their own 
legal system of biotech product approvals 
between 1999 and 2003. The panel also 
concluded that the member states that 
prohibited the marketing of biotech 
products did not perform a science-based 
risk assessment to support the prohibition, 
although some of the member states did 
conduct scientific studies.
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The long-term implications of the interim 
panel report are difficult to assess simply 
because much depends on how the EU, 
its member states and other countries, 
including developing countries that are 
considering increasing acreage planted 
with biotech crops, react to the decision. If 
vigorously pursued, the decision clears the 
path to significantly increased biotech crop 
development and commerce.

Yet even now there are complaints that 
EU officials are still operating an approval 
process at a snail’s pace. And fresh barriers 
are going up, such as new EU labelling rules 
that require all foods derived from biotech 
products, whether or not the genetic 
alteration is detectable in the final product, 
to bear a label saying that they have been 
produced from biotech crops.

Canada-China Investment 
Protection Agreement: 
A Significant Stepping 
Stone to Deeper Economic 
Cooperation

In 2006, Canada and China quickened the 
pace of negotiations to develop a Canada-
China bilateral investment treaty (also 
called a foreign investment protection 
and promotion agreement by Canadian 

officials). This is a signal achievement 
whose importance cannot be overstated
or overvalued. 

Bilateral investment treaties are 
agreements aimed at protecting and 
promoting foreign investment. They 
accomplish this by setting out the 
respective rights and obligations of 
the countries that sign the agreement. 
Typically, bilateral investment treaties 
seek to ensure that foreign investors 
will not be treated worse than similarly 
situated domestic investors or other 
foreign investors; that they will not have 
their investment expropriated without 
prompt and adequate compensation; and, 
in most circumstances, that investors will 
be free to invest capital and repatriate 
their investment and returns. In effect, 
bilateral investment treaties tell the 
investment community that its investment 
is welcomed and can operate in a safe, 
secure and predictable legal environment.

But the contents of the agreement 
remain a mystery to the investor. Will 
the agreement give investors access to 
international arbitration? Will international 
arbitration, if provided, be first subject to 
an expedited domestic review procedure? 
What will be the grounds for legitimate 
expropriation of investments and how 
will compensation be assessed? What 
industries and sectors will be “carved 
out” of the investment treaty and what 
government activity will both countries 
want to exclude from the operation of 
the treaty? The negotiation of a bilateral 
investment treaty between Canada and 
China, the second-largest destination 
of foreign direct investment, is a major 
development for Canadian companies 
looking at the Chinese market. But 
without greater investor involvement 
in the negotiations, answers to those 
questions will have to wait the completion 
of the negotiations.  
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Canadian Business 
and Cross-border 
Relations: Insights 
from Dorothy Quann, 
Xerox Canada
By Diane Rusignola (rusignola@acc.com)
Association of Corporate Counsel

As the general counsel of Xerox Canada, 
Dorothy Quann works in a Canadian operating 
company that aligns with the business 
direction of its US parent. Xerox’s structure 
and US compliance programs help its legal 
department to run efficiently in Canada. 

Parallel Courses

Quann says legal issues that arise in 
the US may often migrate into Canada, 
especially in the securities area. When 

Sarbanes-Oxley went into effect in 
the US in July 2002, Canada felt the 
repercussions: Ontario legislative Bill 198, 
nicknamed CSOX, was passed a little 
more than a year later. Its provisions, like 
SOX, are designed to protect investors, 
and improve the reliability of corporate 
disclosures. “Certainly the impact of SOX 
in Canada has been progressive, and in 
terms of securities legislation, Bill 198 was 
built in response to Sarbanes.” In addition, 
she notes: “The Ontario government 
recently created the Canadian Public 
Accountability Board, which may have 
been a reaction to SOX and some of the 
regulatory framework in the US.”

Quann also notes that, as is true in the US, 
the privilege associated with the provision 
of legal advice is under fire. “Whether 
something is privileged or not is also 
being looked at closely in Canada right 

now.” She elaborates further 
that proposed legislation 
will threaten solicitor/client 
privilege when information is 
given to auditors. For example, 
auditors are considered a third 
party in the US, therefore, 
information given to them 
by in-house attorneys is 
not considered privileged. 
However, in Ontario that 
privilege is still protected under 
partial waiver. Lawyers are 
concerned that changes that 
are now being proposed to the 
Canadian Public Accountability 
Board would result in the loss 
of this partial waiver. 

Quann also cites a recent 
case in which a US office 
of a large global auditing 
firm received information 
from their auditor partners 
in Canada—something 
that would have been 
protected in Canada under 

partial waiver. But a US plaintiff argued 
entitlement to subpoena and receive 
those documents since they had been 
given to the US audit partner by the 
Canadian audit partner. 

In addition to Canadian requirements that 
may be similar to those imposed in the US, 
Canadian companies that are subsidiaries 
of US companies also adhere to US 
requirements. For example, Quann’s activities 
are subject to the lawyer conduct rules 
adopted by Xerox after the SEC imposed 
special “up-the ladder” reporting obligations 
on lawyers who work for US public 
companies. “Xerox Canada, as a subsidiary 
of a US public company follows a process 
that requires up-the-ladder representation 
letters, straight across the world; Xerox is 
just one example.” In addition, a number of 
Canadian companies trade on the New York 
Stock Exchange, so they have already been in 
compliance as well. “In effect, some of these 
US best practices have already infiltrated 
Canada without legislation being passed,” 
said Quann.  

Being based and practicing law in Ontario, 
Quann is governed by the Law Society of 
Upper Canada, which has rules of professional 
conduct and already provides for what would 
be considered up-the-ladder responsibility. 
Quann explains that these rules are broad 
and considered to be an ethical standard, as 
opposed to just a regulatory one. 

Exposure to Personal Liability

Within the current climate of corporate law, 
Canadian CLOs may feel that they are the 
only ones who can provide legal opinions. 
When something comes out, it has to 
come from them. If the CLO is not informed 
on the subject yet provides an opinion on 
it, this will clearly prevent risk to attorneys 
under him. The business corporations 
acts, which Canadian companies are 
incorporated under at the Federal and 
provincial levels, provides indemnification 
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ACC’s CLO ThinkTanks bring together a select 
group of top CLOs in an intimate discussion 
about controversial topics facing today’s 
law department leaders. In September 2006, 
David Allgood of Royal Bank of Canada led 
the ThinkTank, “CLO’s Role in Governance and 
Compliance—Canada.” 

Dorothy Quann was a program participant, and 
she commends ACC on the session. “I thought it 
was very well done. There was a good cross-
section of people who were invited, including 
representatives from three of the largest banks 
having as many as 120 lawyers, as well as the 
small departments of only two or three lawyers. 
Some of the companies represented were 
publicly traded, and some were wholly owned 
subsidiaries, so it was a good opportunity to 
have an open dialogue on various topics.”

Access the executive summary from this 
ThinkTank at www.acc.com/protected/clo/
canadacompliancelh.pdf.
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for directors and officers. 
Quann says that the legislation 
includes fairly standard 
language, and historically, 
as long as they act in good 
faith, honestly, and with the 
best interest of the company, 
officers and directors would 
be indemnified. “Lawyers have 
started to take a different look 
at D&O coverage over the last 
few years, due to what’s going 
on in the US with the liability 
of some general counsel. D&O 
coverage also may not extend 
to an in-house attorney who 
is a director and/or an officer, 
even a general counsel, if his 
role is acting as a lawyer. In 
other words, the lawyer qua
director or qua officer may be 
covered, but not the lawyer 
qua lawyer.”

Of course, with attorneys wearing so 
many different hats in Canada today, 
Quann notes that it can be unclear 
at times what specific roles CLOs are 
fulfilling and whether indemnification 
would cover them. “CLOs are serving as 
chief privacy officers, chief risk officers, 
and chief ethics officers. Some in-house 
counsel have the human resources 
department reporting to them. When 
juggling all of these different roles and 
potentially creating liability, it may not be 
completely clear whether a CLO is acting 
as an officer of the company, or as the 
CLO. Is there D&O coverage, and is there 
recourse to that coverage?”

Getting the Business Edge

At the end of the day, in-house counsel are 
there to support the business. “At Xerox, the 
lawyers attend client staff meetings, strategy 
sessions, and outlook meetings, and I also 
sit on the executive team as well. We launch 
new training programs every year; most 

recently in 2006, we focused on competition 
law, and previously we did privacy. We sit in 
on account reviews to ensure we are clear 
on the intent of the business environment 
when negotiating contracts,” Quann said.
She adds that perhaps the best part of 
her job is working closely with the client 
and within their environment, including 
being part of their staff conference calls 
and working closely with their new sales 
manager training programs. “When you 
are in-house, the closer you get to the 
business and the more you love business, 
the more you enjoy your job,” she says. 

Quann also encourages attorneys to 
participate in executive programs on 
marketing concepts, organizational 
development, and leadership. These 
programs help to broaden skills in areas 
such as marketing, advertising, corporate 
security, HR, finance, and diversity that 
are critical in companies today. 

Social Responsibility

Xerox believes in corporate social 
responsibility, and although they cannot 
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make pro bono legal work a primary 
focus because of insurance coverage, the 
company and Quann both encourage their 
attorneys to take volunteer positions and 
get engaged in the community.
“Recently, one of my employees was 
actively involved in the conference 
programming for the Xerox Women’s 
Alliance, and that kind of activism is 
encouraged. Becoming a ‘volunteer 
within the company’ gives you a different, 
important view of how the company 
operates. People will see you differently 
and you get to work cross-functionally in 
the organization,” Quann adds.

Dorothy Quann is vice president, general counsel, 
and secretary at Xerox Canada, a 98 percent 
owned subsidiary of Xerox Corporation, with two 
percent of the company publicly traded. Xerox 
Canada markets and sells Xerox products and 
services in the Canadian marketplace, and is 
also responsible for a research center and toner 
plant. With four lawyers and one law clerk, Xerox 
Canada’s small legal department provides legal 
support to the company across Canada. Quann 
is located in Toronto and can be reached at 
dorothy.quann@xerox.com.  
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CLO as Media 
Spokesperson: 
Insights from Don 
McCarty, Imperial 
Tobacco Canada
By Renee Dankner (dankner@acc.com)
Association of Corporate Counsel

“In-house lawyers have a natural tendency 
to shy away from the media during trial 
or on legal issues generally—to say ‘no 
comment’ or to comment minimally. 
While this adheres to the historical 
conservative paradigm, not being 
proactive can give rise to ‘urban myths,’ 
which then take more time and energy 
to debunk than addressing the issues 
in the first place,” explains Don McCarty, 
vice president, law-general counsel and 
secretary for Imperial Tobacco Canada. As 
a better and preferred practice, McCarty 
advocates taking a more proactive 
approach: Put out the first story and get 
the company’s message out early and 
accurately. Following are tips shared by 
McCarty for CLOs as spokespersons and 
for effectively implementing practices to 
be proactive with the media and get the 
company’s message out.

Preventing Urban Myths—
Being Proactive is Better 
than Digging Out
McCarty describes ‘urban myths’ as 
messages put out by detractors or 
opponents and repeated often enough 
in the media so that they acquire 
perceptions of truth in the public opinion 
even when the messages are not true. 
These ‘urban myths,’ if they get out in 
front of the public first and are allowed 
to fester, require more time and energy 
to address and correct in reactive mode 
than handling the issues head-on and 
up front would. McCarty has had past 
experience with de-bunking ‘urban 
myths’ which leads him to believe that 

being proactive is the preferred path. 
“We’ve worked hard to try to distinguish 
the Canadian Tobacco Industry because 
we have our own story. We’re telling our 
story more and fighting these urban 
myths, and in-house lawyers have a real 
and valued role to play,” says McCarty. 

CLO as Spokesperson
While most companies have a public 
affairs team on point for media relations, 
McCarty shares that sometimes—
particularly when reporting on a litigious 
issue or matter that’s in trial—the media 
resists being given a spokesperson from 
public affairs and instead wants to speak 
directly with the CLO as the ‘person in 
charge of the litigation.’ Asked whether 
outside counsel might be a good choice 
as spokesperson on trial issues, McCarty 
said that he prefers for his lawyers in court 
“to concentrate on what is happening in 
court” and for him to take on the proactive 
role of working with the media as the 
company’s CLO. There can of course be 
exceptions to this rule, particularly when 
an external counsel has, for historical 
reasons, been dealing with a case for 
longer than anybody and has a deep 
knowledge of the issues. In this case, the 
external counsel should be briefed on 
what the company’s messages are.

CLOs can enhance their effectiveness in 
their role as company spokesperson by 
implementing the following practices:

Media Training is a Must: Training 
may be through an outside company, 
in-house from public affairs or a 
combination of both. McCarty says 
that the training is difficult, but can be 
customized and tailored to the types of 
issues a company may face and might 
entail several half-day sessions. Training 
often involves filming and feedback. 
Be Accessible & Responsive: “When 
the media calls, you have to call 
back by their publishing deadline 
or you won’t get your messages 

�

�

in and they’ll go to print without 
you,” says McCarty. Remember 
however that the media, particularly 
television media, needs material for 
its programming, whether video 
footage, quotes or the like and this 
can be used to your advantage.
Be Proactive: Being accessible and 
responsive when the media calls first 
is important. Being proactive when 
a story is about to break or a large 
matter is going to trial is crucial. 
McCarty explains, “the ‘day of ’ a case 
going to trial is not always the best 
time to speak with the media. In 
important cases, it’s often best to send 
briefing materials and speak with the 
media beforehand so that you can 
provide information in a relaxed and 
unhurried fashion.”
Spend Time with the Media & Explain 
Issues: “Be in a position, from time-to-
time, to spend time with the media 
and explain your company’s issues. 
This can be helpful on both non-
litigated issues and on issues that are 
in litigation,” says McCarty. For litigated 
matters, McCarty will often meet with 
the media to present the company’s 
point of view. On other matters, it 
is not uncommon for people from 
different sectors of the company, 
particularly public affairs and the CEO, 
to meet with an editorial panel, for 
example. Getting the message out can 
include written materials, holding a 
press conference, or holding a media 
‘scrum’ where several media outlets 
are present and are asking questions. 
The ‘scrum’ has pros and cons: While 
it can be unnerving to have a large 
room of reporters present and all 
asking questions, it can save time in 
getting the message out and allow 
the CLO to communicate with the 
press in a single meeting rather than 
via separate phone interviews. 
Develop Professional Relationships:
McCarty points out that it is 

�

�

�
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to educate them and provide context 
in advance of providing personal 
interviews or quotes.
Key Messages: often, companies 
develop certain key messages 
relating to public initiatives and high 
profile matters. These messages 
are then picked up by the media 
and communicated to the public. 
Preparing and delivering these key 
messages effectively is the best way 
of ensuring that the proper message 
gets out, and then has the best 
chance of influencing the reader.
Public Statements: while specific 
communications and public relations 
policies may vary from company to 
company, in-house lawyers can play 
a key role in reviewing and drafting 
public statements to help ensure 
accuracy on legal issues, evaluate for 
potential risks or inconsistencies with 
legal strategies, and provide input on 
reporting requirements.

Move Toward the Media
for Best Results
Taking a proactive approach with the 
media involves moving toward the 
media to get the company’s messages 
out. While CLOs have not historically 
been viewed as public spokespersons, 
they can play a very valuable leadership 
role in speaking directly with the 
media—particularly when they have the 
best knowledge on the topic and when 
the media wants a direct line to the 
company’s top lawyer. Effective media 
relations require training, preparation, 
skills, accessibility and expertise. 

“I’ve seen a media training film of a 
guy running from the camera with the 
camera focused on his back watching 
him run away. That sends a real and 
very unfortunate message of fear and 
weakness. It’s not the type of message 
and impression I’d ever want to send,” 
says McCarty.  

�

�

getting the company’s message out 
effectively often entails working with 
the company’s public relations team 
to reach out to a range of media 
outlets and then taking the time to 
speak with those solicited who will 
provide coverage.
Use Retired Judges to Help Develop 
Messages and Inform Strategy:
Judges who are retired from the 

bench can provide useful expertise 
in trying to develop 

case strategies for the 
underlying litigation 
and in identifying 
key messages to 
communicate to 
the media. While 
sitting judges are 
uninfluenced by what 
happens in the media, 

using retired judges to 
provide consultation 

on media relations 
planning can help with 

getting solid messages out 
and staving off urban myths 

before they get started.

Press Kits, Messages, 
and Working with Public 
Relations
In addition to sometimes being the 
company spokesperson on litigious 
or legal issues, the CLO and in-house 
lawyers can add value by working with 
the company’s public relations group 
to educate them on the legal issues, 
develop ‘press kits’ and key messages, and 
to review public statements and press 
releases before they’re issued. 

Press Kits: may include a statement 
of the issues for a matter, a Q & A 
document tailored to the most 
anticipated questions relating to 
the matter, and a statement of basic 
facts on the company. Providing 
information on the company and the 
matter to the media in advance helps 

�

�

important to be professional and 
to cultivate rapport with the media. 
“I want to have a sense of comfort 
knowing that when I speak with the 
media, they will report it accurately. 
This is the exception rather than the 
rule. They want to know that if they 
call, I will get back to them in a timely 
manner,” says McCarty.
Reach out to Several Media Outlets: 
While getting the message out 
can be time consuming and CLOs 
are often crunched for time with 
their regular press of work and 
responsibilities, McCarty says that 

�

Canadian Mergers 
and Acquisitions: 
2006 Year in Review
By Mark Adkins (mark.adkins@blakes.com), Michael 
Gans (michael.gans@blakes.com), Brock Gibson 
(brock.gibson@blakes.com), Ernest McNee (ernest.
mcnee@blakes.com), and Craig Thorburn (craig.
thorburn@blakes.com)
Blake, Cassels & Graydon LLP 

2006 was a banner year for mergers and 
acquisitions activity in Canada. In the 
first nine months, there were 1,430 deals 
worth C$187 billion. Against the same 
period in 2005, these numbers exceed 
the value of deals by 64 percent and the 
volume of deals by 32 percent. The total 
value was just short of the record C$188 
billion set during the first nine months 
of 2000. Buyers outside of Canada 
accounted for 35 percent of the deals 
during the first nine months of 2006 
which represented 80 percent of the total 
value. The record levels of M&A activity in 
Canada mirror those in the US, and 2007 
is off to an even stronger start. Driving 
the record number of M&A transactions 
has been low interest rates and liquid 
debt capital markets, global interest in 
Canadian commodities, pending changes 
in Canadian tax laws affecting income 
trusts and a marked increase in the 
amount of unsolicited activity. 

2006 saw other notable trends, including 
the increasing role of financial 
sponsors in M&A 
transactions 

and their impact on deal timing, 
structure and business terms. Sponsor-
backed ‘go-privates’ have become 
increasingly popular as management 
or controlling shareholders seek to take 
advantage of favourably priced credit 
and to avoid the increased costs of 
compliance in the post-Enron, post-
Sarbanes-Oxley regulatory environment. 
The proposed acquisition of Four 
Seasons Hotels by a consortium of 
investors led by Four Seasons’ controlling 
shareholder is a prime example.

In the oil and gas sector, M&A activity 
remained brisk throughout 2006, 
particularly with respect to income trust 
consolidations and strategic acquisitions in 
the midstream, downstream, service and 
oil sands sectors. Acquirers ranged from 
Canadian domestic energy trusts to US and 
international strategic and private equity 
investors, all looking for broader exposure 
to the Canadian energy juggernaut. 

Canadian M&A
Spotlight Survey 
In September 2006, Blakes, in association 
with MergerMarket (an M&A data 
tracking firm), released the Canadian M&A 
Spotlight Survey. Among the highlights, 
the survey confirmed that private equity 
is playing a growing role in Canadian 
M&A. Canadian institutional investors 
are allocating more of their assets to 
private equity funds, both internally and 
externally managed. The recent closing 
of a new US$3.45 billion large-cap private 
equity fund by Onex is an example of 
the growing influence of Canadian funds 
in a sector otherwise dominated by US-
managed funds.

Respondents to the survey are also seeing 
increasing involvement of companies 
from emerging economies such as Brazil, 
Russia, India and China (the so-called 
BRIC economies) in Canadian M&A 
transactions. Examples of these deals 
include Brazil-based Cia. Vale do Rio 
Doce’s US$18.5 billion acquisition of 
Inco, India-based Videsh Sanchar Nigam’s 
US$240 million acquisition of Teleglobe 
International and China-based Sinopec’s 
US$84 million acquisition of an interest in 
the Northern Lights project, a Canadian 
oil sands development. This trend 
continued in 2007 with India-based Rain 
Commodities Limited’s announced C$437 
million acquisition of Great Lakes Carbon 
Income Fund.
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Respondents to the survey were uniformly 
optimistic regarding the outlook for 
acquisition activity in the Canadian 
energy sector, with approximately 
half of each respondent 
group citing energy as the 
industry in which the most 
consolidation is expected in 
2007. This mirrors the trend 
in 2005, in which energy 
led all other sectors in both 
number and dollar value 
of transactions, and the first 
eight months of 2006, in which 
energy again led all other sectors 
in number of transactions and was 
second only to the mining sector in 
dollar value of transactions.

Next to energy, respondents expected 
the mining sector to see the most 
consolidation in 2007. Over three-quarters 
of investment bankers surveyed expected 
the mining sector to have either the 
highest or second-highest level of M&A 
activity in 2007.

Respondents were universally of the view 
that the industrials/manufacturing sector 
will experience the least consolidation. 
This may be explained in part by a high 
Canadian dollar depressing opportunities 
in this sector.

The Toronto Stock Exchange (TSX) 
represents the second-largest technology 
market in the world, with 345 listed 
companies having a market capitalization 
in excess of C$58 billion. US investment 
bankers have the most optimistic 
outlook for the technology/telecom 
sector in the next 12 months, with over 
20 percent expecting it to see the most 
consolidation. Canadian bankers are less 
optimistic, with 40 percent expecting the 
sector to see the least consolidation.

Respondents uniformly believe there will 
be limited consolidation in the Canadian 

trusts and partnerships, 
which will effectively eliminate 

the tax advantages such structures 
have over traditional public companies. 
Existing income funds and LPs would start 
paying the equivalent of full corporate 
tax in 2011. Any new trusts would be 
immediately subject to the new tax
in 2007.

Most directly impacted by these 
changes are tax-deferred and non-
Canadian resident unitholders, including 
US investors. As a result of the loss 
of favourable tax treatment and 
corresponding decline in market value, 
existing income funds have become very 
attractive targets for acquisition by US 
private equity funds and strategic buyers. 
Already, 2007 has seen the acquisition 
of Halterm Income Fund by Macquarie 
Infrastructure Partners and Bell Nordiq 
Income Fund by Bell Aliant Income Fund, 
with a number of other announced 
deals in the marketplace. 15 separate 
funds have announced their intention 
to conduct strategic reviews during the 
course of 2007.

The expected phase-out of the income 
trust market will also eliminate a favoured 
private equity exit strategy in Canada, the 
income trust IPO.
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financial services sector in 2007 and an 
even lower likelihood of cross-border 
acquisition of Canadian financial services 
targets. The survey results reflect a 
marketplace in which the financial services 
sector is already somewhat consolidated, 
particularly when compared to that of 
the United States, and where companies 
are limited by regulatory restrictions in 
the kinds of acquisitions they are able to 
make and the sectors in which they may 
be involved. 

Income Trusts Lose
Tax-Advantaged Status
A major factor affecting M&A activity in 
Canada in 2007 will be pending changes 
to tax laws affecting income trusts. With 
over 250 income trusts in Canada having 
an aggregate capitalization of over C$200 
billion, income trusts, a type of publicly-
held flow-through vehicle, are a significant 
part of the Canadian capital markets. On 
October 31, 2006, Canada’s Minister of 
Finance announced significant changes 
to the taxation of publicly-traded income 

Increasing Role of Private 
Equity and Hedge Funds in 
Canadian M&A
In 2005, private equity funds were the 
buyers in 5.4 percent of all Canadian 
deals by dollar value, while in the first 
eight months of 2006 this rate jumped 
to 14.1 percent and is generally expected 
to increase toward the US average of 
approximately 25 percent.

Although many funds active in Canada 
are Canadian, we see significant 
involvement from US funds looking for 
investment opportunities in what they 
perceive to be a slightly less saturated 
market. The result of increased private 
equity activity has been an expansion in 
the number of bidders in Canadian M&A 
transactions. It is now not unusual to see 
10 or more bidders in Canadian auctions, 
whereas prior to the recent growth 
in private equity three or four bidders 
would have been common.

There are two principal structures used 
to acquire a public company in Canada: 
take-over bid or plan of arrangement. 
Non-exempt take-over bids involve an 
offer to all shareholders to acquire a 
certain percentage of a target’s shares and 
typically require a second step transaction, 
such as a statutory amalgamation or 
merger, to acquire 100 percent of a 
target’s shares. Take-over bids in Canada 
may be subject to conditions other than a 
financing condition.

A plan of arrangement is a one-step, 
shareholder-approved transaction 
under court supervision in which the 
purchaser acquires all of the shares of 
the target or merges with the target on 
a given date (closing). Accordingly, the 
plan of arrangement accommodates 
lender requirements that all of the 
shares or units of the target be acquired 
by the purchaser before funding. The 
plan of arrangement can also facilitate 

restructuring—because of strict Ontario 
and Québec related party transaction 
rules, it may be difficult for a private 
equity purchaser to restructure a target 
business until all of the shares or units 
have been acquired. As a result, it is 
the favoured negotiated structure (the 
consent and involvement of the target 
board are practical necessities) for private 
equity buyers. Under Canadian corporate 
law, arrangements typically require 
shareholder approval of two-thirds of 
votes cast at a shareholders meeting. 

Irrespective of the choice of acquisition 
structure, we are increasingly seeing 
‘reverse’ break-fee (or liquidated damage) 
provisions agreed to by private equity 
purchasers in the event of failure to finance. 

Ontario and Québec related party 
transaction rules can also increase the 
regulatory complexity of involving 
management in leveraged buy outs 
(LBOs), with the result that management 
is often excluded from equity 
participation until after closing.

Hedge fund and investor activism in 
the Canadian capital markets is also 
increasing. In the Sears Holdings bid 
for the minority shares of Sears Canada, 
discussed below, Pershing Square Capital 
made a variety of claims before the 
Ontario Securities Commission (OSC) 
with a view to eliciting a higher offer 
price. Other recent examples include 
Greenlight Capital’s oppression action 
against MI Developments following the 
going private transaction proposed by 
majority shareholder Magna International 
and Harbinger Capital Partner’s bid for 
Calpine Power Income Fund.

Unsolicited Transactions
In an environment of investor demand 
for earnings growth, and given the 
absence of effective structural defence 
mechanisms available to Canadian 

public companies, many bidders are 
choosing to forego negotiations and 
initiate unsolicited bids. Two high-profile 
transactions, the Sears Holdings bid 
for Sears Canada and the Xstrata and 
Inco bids for Falconbridge (and related 
Teck Cominco bid for Inco), gave rise to 
proceedings at the OSC and significant 
rulings on collateral benefits, the conduct 
of parties and the use of shareholder 
rights plans (“poison pills”).

Recent amendments to securities laws 
introducing statutory civil liability 
for misrepresentations in continuous 
disclosure documents and for failure to 
make timely disclosure may also have 
encouraged unsolicited activity. Bidders 
should now have greater confidence 
in the completeness and accuracy of 
a target’s public record. Although the 
cooperation and assistance of a target 
company and its management will 
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always be attractive to bidders, it may 
not be as critical as it once was for 
bidders to obtain access to a data room 
and conduct extensive due diligence. 
Consequently, unsolicited bids may be 
made easier and the incentive to seek 
a friendly supported transaction may 
be lessened. Xstrata’s successful bid 
for Falconbridge and CVRD’s bid for 
Inco, both discussed below, are recent 
examples of successful unsolicited bids.

Sears Holdings Bid for the Public 
Minority Shares of Sears Canada 
With the significant increase in 
unsolicited M&A activity over the past 18 
months, the OSC has had an opportunity 
to comment on how it believes bids 
should be conducted in Canada. In its 
review of one of the most widely covered 
and scrutinized unsolicited transactions 
of 2006, the OSC sent a strong message 
about acceptable conduct by offerors 

and its desire to strictly interpret and 
enforce the provisions of applicable 
securities laws.

Background 
On December 5, 2005, Sears Holdings, 
the owner of 54 percent of the common 
shares of Sears Canada, announced its 
intention to offer to acquire the public 
minority shares of Sears Canada for 
C$16.86 per share. In response to the 
announcement, the Sears Canada board 
of directors formed a special committee, 
consisting of the six independent 
directors of Sears Canada, to oversee the 
formal valuation required by Ontario and 
Québec related party transaction rules 
and make a recommendation to the full 
board with respect to the proposed bid.

The December 5 announcement by 
Sears Holdings, which was made in 
advance of negotiations with the special 
committee or preparation of the formal 
valuation, marked a departure in practice 
from the typical related party, going-
private transaction and set a hostile tone 
for the transaction that would follow. 
Several actions taken by Sears Holdings, 
including an application to waive the 
formal valuation requirement and a 
failure to disclose certain arrangements 
with significant shareholders, were 
seen as potentially oppressive by both 
shareholders and the OSC. 

OSC Decision 
Although Canadian courts have never 
adopted the “entire fairness” standard 
of review used by the Delaware courts 
in reviewing related party transactions, 
the OSC is of the view that the conduct 
of an offeror in a related party context 
should be scrupulous and comply not 
just with the plain language of related 
party transaction rules but also their 
“spirit and intent.” The OSC was of the 
opinion that some of Sears Holdings’ 
actions in pursuing its offer, considered 

in their totality, had the potential to be 
coercive and abusive toward the minority 
shareholders, the valuation firm, the 
target’s special committee and the capital 
markets generally. The OSC’s distaste 
for this conduct by Sears Holdings 
underscores its judgment.

The OSC found that a litigation release 
granted to a significant shareholder and 
the restructuring of the bid to provide 
favourable tax treatment for certain 
institutional shareholders, in each case in 
exchange for their agreement to tender to 
the bid, violated the Canadian securities 
laws against providing collateral benefits 
in a take-over bid to any shareholder that 
provides consideration of greater value 
than that offered to other shareholders.

The OSC affirmed that it was normal 
for bidders to take into account the tax 
planning objectives of shareholders in 
structuring bids. However, it also ruled 
that it constitutes a collateral benefit if a 
bidder seeks to accommodate the specific 
tax-planning objectives of certain target 
shareholders after the bid commenced.

The OSC also found that Sears Holdings 
failed to provide material information to 
shareholders. The OSC commented that 
disclosure that strictly follows the “line 
items requirements” in a form or a rule is 
not sufficient, and that in the case of a 
take-over bid, further disclosure must be 
provided if it might reasonably affect a 
holder’s decision to accept or reject a bid 
in the particular circumstances.

As a result, the OSC ceased trading Sears 
Holdings’ bid until the bid was amended 
to disclose all material information, 
including that certain shareholders’ votes 
will not be counted toward the majority 
of the minority approval required for a 
second-step, going-private transaction, 
and the terms of the bid were amended 
to extend certain collateral benefits to all 

shareholders. An application to appeal 
the OSC’s decision by Sears Holdings was 
dismissed by the Ontario Court of Appeal 
in September 2006.

Poison Pills in the Falconbridge
and Inco Transactions 
Canadian companies that are or may 
be the targets of unsolicited acquisition 
advances often respond by adopting 
shareholder rights plans. Plans may be 
adopted by the board of directors of 
the target, provided that shareholder 
approval is obtained within six months 
in accordance with the rules of the TSX. 
The recent decisions of the OSC relating 
to the Falconbridge and Inco shareholder 
rights plans provide interesting insight 
into the regulator’s approach to 
shareholder rights plans in Canada.

In August 2005, Xstrata acquired 
an almost 20 percent interest in 
Falconbridge. After discussions between 
Xstrata and Falconbridge regarding 
combining the companies were 
concluded without agreement, the 
Falconbridge board of directors adopted 
a shareholder rights plan. On October 
10, 2005, Inco made an offer to acquire 
Falconbridge. The Inco offer was made 
with the approval of the Falconbridge 
board of directors and was a “permitted 
bid” for purposes of the Falconbridge 
plan. On May 18, 2006, Xstrata responded 
with a competing offer to acquire all 
of the Falconbridge shares that it did 
not own. As the Xstrata offer was not a 
“permitted bid,” Xstrata applied to the 
OSC to cease trade the rights issued 
pursuant to the Falconbridge plan. 

In its decision, the OSC confirmed its view 
that, when considering whether a rights 
plan should be cease traded, the OSC will 
balance the public interest of shareholders’ 
rights to tender their shares to the bidder 
of their choice against the duties of the 
target board to maximize shareholder 

value. However, despite restricting their 
decision to the unique circumstances, 
the OSC permitted the Falconbridge plan 
to stay in place longer than shareholder 
rights plans had previously been allowed. 
As a result of the Falconbridge decision, 
future bidders for public companies in 
Canada will have to consider carefully 
whether to acquire a significant position in 
a target prior to making an offer. Please see 
“Falconbridge: More Leeway for Defensive 
Actions in Canada?” in the January/February 
issue of Canadian Briefings for an extensive 
discussion of the OSC’s decision.

Three weeks after the OSC’s Falconbridge 
decision, Teck Cominco, which on May 8, 
2006 had announced a take-over bid for 
Inco, applied to the OSC to have Inco’s 
shareholder rights plan cease traded. The 
Inco plan had been in place for many 
years and had been approved by the 
shareholders of Inco.

Although Inco and Teck Cominco 
ultimately agreed to leave the Inco plan 
in place for a temporary period, the OSC 
required that the Inco plan be terminated 
against all shareholders (and not just Teck 
Cominco) on a specific date (August 16, 

2006). The OSC reiterated its view that: 
“[u]nrestricted auctions produced the 
most desirable results in take-over 
contests. In the case law, the Commission 
makes it clear that rights plans are 
tolerated, not promoted, and then only 
to the extent that they allow a board of 
directors of the target company to fulfil 
its fiduciary duty—for example, to seek 
out a better bid to which shareholders 
may choose to tender their shares.” As 
a result of the OSC’s order, when CVRD 
Canada Inc. made its bid for Inco on 
August 14, 2006, it was not subject to the 
provisions of the Inco plan. 

It is important that the Falconbridge 
and Inco decisions be considered 
together, given their proximity in time, 
the overlap in the composition of 
the OSC panels that considered both 
plans and the interconnected nature 
of the offers for Falconbridge and Inco. 
Target companies will argue that the 
Falconbridge decision is a precedent for 
allowing shareholder rights plans to stay 
in place; however, given the subsequent 
reasons provided by the OSC in the Inco 
decision, it is not clear whether such an 
argument will succeed.  
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The Project 
As you head out for lunch, a member of your company’s 

business team appears and asks you to take a quick look at a 
contract he plans to sign at 1 PM that day. He tells you, “Their 
guys told me it’s all standard and they never agree to any 
changes to their form, so just okay the paperwork and we can
get this deal done.” 

Does the scenario sound familiar? You don’t want to be the 
company’s roadblock to revenue, but you do want to ensure
that your company doesn’t enter into a contract loaded with
real risk. How can you win in this situation?

Tackling the Project 
How to Avoid the Bypass

The scenario above—in which a member of the business 
team brings you a contract hoping for your signoff, rather
than your comments—occurs more often when the legal
department is viewed as an obstacle, rather than an asset. To 
demonstrate the value of your input, aim to serve your client
better by implementing the following tips.

Get involved earlier
To provide effective advice to your business folks, you need 

to see the contract before they
send proposed changes back to 
the other party. One tactic is to
convince the business team that 
including you earlier will result in 
a better deal, and won’t (as they 
might fear) bring the negotiations 
to a screeching halt. You might
find these techniques helpful:

Provide real world examples
of problematic terms in actual 
contracts, perhaps contracts
that you did not draft or 
negotiate. For example, you 
might show your business
people a contract that defined

•

“and” or “or” to mean “and/or”—allowing the other party to 
use whichever term they wanted in any situation. Once you
explain to your business people why that might not be a good
idea, they will be in a better position to understand the po-
tential pitfalls associated with imprecise contract language. 
Point out the negotiating advantages of having all of the 
issues flushed out early by a careful legal review. Any
negotiator can recall instances where requested changes 
were refused because the request was made too late.
Stress that legal review can sometimes simplify negotia-
tions. For example, you might be in a business where you 
prefer to resist waiving your mechanics’ lien rights. But 
in some states that provision would not be enforceable in
any case, making that point much less critical. 
Explain the risks of a contract from a practical point of 
view, in terms the business staff can follow. Avoid legal-
ese—for example, instead of saying “lessor” and “lessee,”
you might find that it’s simpler to refer to the parties as 
“us” and “them,” or to use the parties’ actual names.  
If your organization lacks a contract review policy, you

should seriously consider implementing one. If you have a 
policy, but it is obsolete or routinely ignored, updating it 
will give you an opportunity to educate the staff about the
benefits of your early participation. 

Don’t be perceived as a bottleneck 
Another reason that business folk sometimes avoid their le-

gal counterparts is that they don’t understand the time needed
for adequate legal review. Respond to requests for contract re-
view as quickly as you can, but explain that you cannot assess 
the company’s risk instantly. Ask your clients to be honest and
to specify the actual deadline for review and execution, rather
than some arbitrary target. This will permit you to determine
how much review is realistic given the amount of time involved
and to maximize your opportunity for meaningful input. It

can also help you rank the contracts
waiting for your review in order of 
heir urgency. If you must do a rapid 
eview, look at these key provisions:

limitations of liability,
termination,  
indemnifications, 
warranties,
confidentiality of your company’s
information, and 
payment holdback provisions.
In your written comments, be sure 

o specify, “For the record, I did not 
do an exhaustive review of this con-
ract as I was given only 20 minutes 
o look at this document.” Providing

•

•
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•
•
•
•
•

•
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Roadblock to
Revenue or Onramp
to Opportunity?
Practical Tips and Tools for
Negotiating Everyday Contracts

HnHHH On

Supply List

In this HandsOn, we will provide:
ways to encourage the business team to see your con-
tract review as a valued part of the dealmaking process;
tips for negotiating contracts and overcoming
common obstacles; 
a discussion of when forms are acceptable to use 
and whose forms get used and why; 
a sample policy on contract review, approval, and 
signing authority;
a toolkit approach to establishing standardized negoti-
ating positions (with excerpts from a sample policy).
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your colleagues with a timely, albeit limited, response will win 
you not only their appreciation, but also their return business. 

You should also be sure that everyone—especially the 
business team—is kept informed on the progress of any
approvals needed from other departments, such as insur-
ance, safety, credit, and tax. Another advantage of a strong
contracts review policy is that it can clarify who has the
responsibility for obtaining and tracking these approvals.

Learn the business risks and issues
Not every contract risk should be a deal breaker. If the 

staff administering the contract are aware of a risk, they may 
be able to manage it satisfactorily. Of course, the first step is 
to be sure that you yourself thoroughly understand the busi-
ness. Don’t hesitate to discuss particular provisions with the
appropriate nonlawyers in your organization so they can tell 
you if they see any possible risk or not.

To make your business people more aware of risk, a rank-kk
ing system can be helpful. For example, you could highlight the 
relevant provisions in different colors: yellow for deal killers,
green for less critical issues that still need to be addressed, and
pink for still-less important issues that might provide you with
some bargaining chips for the green or yellow issues.

Another way to identify legal risks is to use a toolkit ap-
proach. (See “Blueprint: Negotiating Toolkit,” on p. 86.) If 
an issue is in the toolkit, then any member of the legal team
will know the issue is important, what the acceptable alter-
natives are, and what kind of approvals are necessary. 

Where a contract presents unacceptable risks, on the 
other hand, you must explain why the contract negotiators 
should try very hard to obtain changes. For example, if a
contract had relatively low revenue potential, the company
might be well advised to refuse a customer’s demand to
delete the limitation on liability.

Identify the deal killers up front
Most in-house attorneys do not have sole authority to kill a

deal. Even if you have the authority, you should exercise it spar-
ingly—or  you’ll be seen as a roadblock. In many organizations,
the list of deal killers emanates from a discussion between legal 
and senior management. In these cases, the company may want
to consider a directive from management that certain terms (or
lack thereof) are never acceptable, or require appropriate levels
of approval. What would be considered unacceptable would
typically vary from business to business, but these deal killers 
could include, for example, most-favored-nations clauses, the 
absence of a limitation on liability, debiting the account, avoid-
ing payment, or premium liability provisions creating an undue 
burden. Make sure your negotiators know which provisions are
deal killers, which are important, but negotiable, and which are
not particularly important. 

Get Real: General Tips for Negotiating 
Once you have business staff buy-in, you have the opportu-

nity to provide meaningful advice. On the other hand, you want
to keep the paper moving and not waste time on terms that are
either unimportant or not negotiable. Here is a reality check. 

Appreciate your bargaining power (or lack thereof)
Bargaining power drives the negotiations. It determines: 
whose form contract gets used, or who gets to prepare
the first draft;
whether the terms in the first draft are even open to
discussion;
what terms end up in the final agreement;
the pace of negotiations; and
the mechanics of execution.
Talk to your business staff to find out what bargaining

power you really have. Ask these questions to get a handle 
on the market realities:

•

•

•
•
•

Docket Articles:t

Robert A. Feldman, “Contracts Illustrated,” ACC Docket
23, no. 8 (Sept. 2005): 30–46. www.acca.com/protected/
pubs/docket/Sept05/contract.pdf
Michael L. Whitener, “Negotiating the Thicket of IP
Clauses: Nine Key Issues for Negotiating Intellectual
Property Clauses in Consultancy Contracts,” ACC 
Docket 23, no. 5 (May 2005): 46–61.t www.acca.com/
protected/pubs/docket/May05/negotiate.pdf

InfoPAKs: 

Drafting and Interpreting Contracts (2005), an ACCs
InfoPakSM. www.acca.com/infopaks/draftingint.htm

Annual Meeting Course Materials:

Maureen R. Dry, David T. Glynn, and Matthew A. Karlyn,
“Handling Common (& Difficult) Contract Negotiation Is-
sues,” program material from course 502 at ACC’s 2004
Annual Meeting and On-Line CLE Program. www.acca.
com/am/04/cm/502.pdf
“Take It or Leave It: Contract Negotiation from a Small
Company Perspective,” program material from course
202 at ACC’s 2002 Annual Meeting. www.acca.com/
education2k2/am/cm/202.pdf.ff
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Are there plenty of other companies lined up to grab the
deal if you overnegotiate?
How badly do you need this deal?
How badly do they need you?
Can you call their bluff? 
Do your folks have other options if you can’t strike a deal?
Do the parties have an existing relationship? 
Has the other side been fair and even-handed in the past?
Is the deal so small that it is not worth negotiating over?
With a clear understanding of the relative bargaining 

power, you can work with your client to develop realistic
negotiating objectives and strategy.

Distinguish real terms from defensive “gotchas”
Vendors and service providers frequently seek terms that will 

protect them if your client does not honor its obligations. For
example, the other party may propose a very short notice provi-

•

•
•
•
•
•
•
•

sion if your client defaults. Although a short notice provision
may not be important for the transaction to run smoothly, it 
does give the vendor a defense to claims you might make later.
Rather than dig in your heels against a modification like this,
make sure the staff managing the contract for your company are
aware of the provision and understand its ramifications.

Consider who’s doing the talking
You may not always be talking to a lawyer for the other

side. If you made changes to a contract and sent it back to 
your business folks, who then forwarded the changes to the 
other party, you should be prepared to discuss your proposals 
with almost anyone from the other side. You may deal with
the other party’s lawyer, but often it will be a risk manager, 
sales or purchasing executive, CFO, or contracts administra-
tor. Bear in mind that people in different positions will focus
on different aspects of the contract. Often, for example, 

managers focus on the deliverables and the deadlines;
CFOs focus on financial strength; and
sales and purchasing people focus on getting the deal done.
Keep the discussion friendly and straightforward. If you

get a reputation for scaring off customers, the business staff 
will either bypass you or ignore your advice.

Keep in mind the ethical concerns that may arise when 
the other side wants you to negotiate with a nonattorney. In 
some jurisdictions, a lawyer is prohibited from communicat-
ing about the subject of the representation with a person 
the lawyer knows is represented by another lawyer unless 
the lawyer has the consent of the other lawyer. We advise
in-house counsel to review both the ABA Model Rules of 
Professional Conduct and the state’s code of ethics to deter-
mine what is appropriate. Model Rules 4.2 (Communication
with Person Represented by Counsel), 4.3 (Dealing with
Unrepresented Person), and 5.5 (Unauthorized Practice of 
Law and Multijurisdictional Practice of Law) are relevant to 
any inhouse counsel negotiating a contract on their client’s
behalf. If you find yourself in this situation, could you deal
with the nonattorney and argue you were wearing your busi-
ness hat and not your legal hat? Probably not—err on the
side of your lawyer’s hat. 

Should the legal department even be involved?
Assess whether it is cost-effective or even feasible for an 

attorney to review every single contract, given the number 
of small contracts your company executes or the limited
number of lawyers your company has. If your company has 
a policy that every contract must be reviewed by the legal
department, you will likely end up the much-resented bottle-
neck. Many contracts do not require legal review. Candi-
dates for execution without legal involvement include:

your company’s standard form contracts,

•
•
•

•

Blueprint

Ready the Troops: Contracts Boot CampReady the Troops: Contracts Boot Camp
In many companies, attorneys do not negotiate small 

contracts. If this is the case in your company, consider 
training your negotiators—a sort of Contracts Boot Camp. 
Educate your people on the basic content of the contracts 
that they see regularly. 

Prepare bullet points for them to use when negotiating. 
Quantify the monetary risk of allowing certain clauses 
to remain unchanged so they will appreciate the finan-
cial impact of their agreements. (Good candidates for 
this treatment include offset provisions, debiting your 
account, and allowing for decreased value in a damage 
claim situation.) 
Outline what clauses your company always requires to 
protect its interests. 
Explain that even if they truly believe they cannot 
change one word of a vendor’s standard contract, they 
must carefully review the document to fully understand 
it and evaluate the deal. 
Remember, you are not training them to be lawyers, but 
better-informed negotiators. 
For your contract review and education program to suc-

ceed, you will need support from senior management. To 
persuade the management team that this training will reap 
benefits, provide an outline of your presentation, punc-
tuating the materials with examples of problems that the 
company could have avoided by better contract drafting.

•
•

•

•

•

80ACC Docket January 2006

HANDS OnHANDSOnHANDSOnHANDSOnHANDSO
OnHANDSOnHANDSOnHANDSOnHANDSOnHANDS

OnHANDSOnHANDSOnHANDSOnHANDSOnHANDSOHnHH On
short-term contracts that are of low dollar value and are
not significant to your client’s business, and
contracts in which the only negotiation points are ad-
dressed by a toolkit that has been approved in advance.
Your company should implement a policy outlining which

contracts the legal department must review. (See “Contract 
Review and Signing Authority Policy,” on p. 84.)

When You’re Along for the Ride—
Countering the Form Contract

Do not believe it when the other party tells you, “We
never agree to any changes to our form contract.” The com-
pany probably paid a lawyer a lot of money to draft its form 
contract, making the negotiators reluctant to make changes. 
Nonetheless, they still want to get the deal done. Similarly, 
while your business people are pressuring you to approve 
a standard agreement, they do not want to be responsible
for signing a contract that is detrimental to the company.
So while getting a negotiation going is not easy, if you ask 
for reasonable changes, explain your logic, and hear out 
the other side’s concerns, you may obtain some meaningful
modifications.

•

•

Put away the red pencil
People sometimes take offense when you scratch out 

large sections of their forms and send them back. The 
opposing party frequently reacts better when it receives
a separate list of proposed changes. Make your suggested 
changes in an organized, easy-to-follow manner on a
separate sheet—rather than scribbling in the margins of 
a hard-to-read fax. If an entire provision or clause is truly 
untenable, propose alternative language rather than deleting 
the text entirely. You might propose a qualification such as 
“provided however, that this shall not apply to. . . .” This is
a good way to handle a provision drafted in absolute terms,
such as a complete waiver.

If the other party responds by proposing alternative lan-
guage that essentially addresses your concerns, do not reject
it. Resist the temptation to nitpick language if it works.

Don’t overreact
When reviewing a provision that goes way beyond what 

the other party actually needs, try not to overreact and go 
just as far in the other direction. Propose a reasonable ton-
ing down and consider adding an explanation. 

Q: Is there any proactive way that I can help my company’s 
front line bring me a better contract for legal review?

A: As in-house counsel, you should draft models of the top 
ten contract clauses that appear in your most common commer-
cial contract. The clauses should reflect your preferred, most 
favorable language. For your negotiators, you can also provide 
several fallback positions for commonly negotiated or important 
clauses. (See “Blueprint: Negotiating Toolkit,” on p. 86.)

Q: What if your company’s decisionmakers insist on making 
last-minute changes to a version of the contract they had pre-
viously reviewed, accepted, and sent back to the other side? 
How do you avoid losing credibility with the other company?

A: Determine how important these last-minute changes are to 
your company’s position. Be sure your management team is aware 
of the potential damage to the negotiations and the relationship 
if the changes are raised at this point.  If your management team 
chooses to press ahead, then attempt to reopen the negotiations 
on these previously settled issues. Frankly explain to the other 
side that, upon further review, your management team is request-
ing some changes to terms that you acknowledge were previously 

settled.  If the changes are reasonable and you have true bargain-
ing power, you may succeed in getting the changes made.

Q: How do you respond when the other side asserts, “You can’t 
be at the negotiation table because our lawyer won’t be there?”

A: This is a tough call, and different lawyers might take dif-
ferent approaches. Arguably this comment puts you on notice 
that the other side is represented.  Depending on the rules in 
your jurisdiction, at this point you may need the consent of the 
other side’s lawyer before having any further communications 
with the other side’s business team. Try to reschedule the 
negotiation and request that their lawyer attend. If that won’t 
work, consider whether it may actually be in your company’s 
best interest for you to skip the meeting. Having an attorney 
present may ratchet up the negotiation dynamic. 

On the other hand, it could be argued that the other side’s 
having an attorney in the company does not automatically 
mean they have representation in this matter. You might be 
able to attend the meeting but not participate or have any 
direct involvement—but first you should very carefully check 
your local rules and the ABA Model Rules of Professional 
Conduct, 4.2, 4.3, and 5.5. 

Ask the Experts
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Be ready to explain why you want the change
When seeking changes to a form contract, plan to articulate 

how the objectionable provision truly increases your company’s 
risk beyond an acceptable limit. If you can cite past examples 
of real problems, it will help to dispel the notion that your con-
cerns are unfounded. You should always propose an alternative 
that does not cause the other party to take on undue risk. Try 
to add modifications that clarify or limit the broad sweep of the 
other party’s provision, such as “notwithstanding anything to 
the contrary, this provision shall not apply to. . . .”

Look both ways
The other party has invested considerable time and money 

to develop a form contract. They did so to protect their 
company; they are not likely to give up that protection easily. 
Nonetheless, if you understand the other side’s underlying con-
cerns, you can negotiate effectively. Even overkill provisions in 
a boilerplate agreement have some basis in a particular risk, 
whether that risk is real or perceived. A compromise may be 
possible if you can demonstrate that your proposal does not 
impact the other party’s primary concern, but merely elimi-
nates the overkill that puts your company in an unacceptable 
position. If you propose a modification that achieves both of 

these goals, you have a good chance of reaching a compromise. 
Another possibility—at least for some types of businesses 

and negotiations—is a price adjustment that will make up 
for the risk that one side is being asked to take. For example, 
if one side insists on premium liability for a potential failure 
(no matter whose fault), the other side may be more willing 
to accept it if they are paid a higher rate and know it to be an 
unlikely possibility. 

Finally, whenever you are confronting a difficult issue, 
remember: “Think and be creative.” There is always room for 
finding common ground if both sides are open minded enough 
to look for an accurate reflection of the intent of the agreement.

When You’re in the Driver’s Seat—
Using Your Own Form

To start, make sure your form contract is fair. One of the 
benefits of standardizing a contract is to curb negotiations. 
If you overreach, it’s back to the negotiating table. Only if 
you consistently have greater bargaining power can your 
form contract be a bit more aggressive. For example, if you 
are the only game in town, you can demand more. Either 
way, there is usually more to it than issuing your standard 
contract to the other party and collecting signatures. When 
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you review the other party’s proposed changes to your form,
keep in mind the following recommendations: 

Don’t take it personally
Just like you, the other person is just doing her job and

trying to protect her client from risk. No matter what time
or money you have invested in your contract, be open to 
modifications; the other party may suggest alternative
language that actually improves the clarity or intent of your 
original form.

Be willing to compromise
In form agreements, you may be tempted to include a 

risk transfer provision so broad that anyone actually read-
ing it would deem it unreasonable. If this happens, and the
other party seeks a modification, ask for a detailed explana-
tion. Once you understand the other party’s difficulty, it is 
very possible that you can accommodate that concern with-
out unacceptably sacrificing your protection. Be willing to
tone it down. Remember, you wouldn’t agree to an overkill
provision, either. 

Do not allow screaming or ranting as a negotiation tactic
If the other party’s negotiator begins yelling, it is usually

effective to end the discussion at that point. Calmly explain
that you will resume negotiations when she can speak in a 
normal tone of voice.

Steering Around Common Roadblocks
Earlier in this article, we addressed how to overcome your 

own business staff’s reluctance to welcome your participa-
tion in contract negotiations. Not surprisingly, you must also
develop strategies for overcoming the other party’s well-placed 
obstacles to your participation. Here are some common ways
negotiators put the brakes on a deal—and solutions to keep 
the talks progressing.

I don’t have authority
Ensure that the person with whom you are negotiating 

has the authority to make changes and finalize the contract. 
If not, ask who else should be included in the discussion. If 
you meet with resistance, consider giving such a thorough 
and detailed description of your concerns that the other 
negotiator has to pass your comments on to the next level
because he has no idea what you are talking about or what 
their contract actually says. Establish up front that you have
authority to reach a resolution (if, in fact, you do).

Everybody else signs it
“This is our standard contract. Everybody else signs it.” To 

keep the conversation going when you hear this, acknowledge 

that many other companies sign contracts without reading 
them, but explain that your company takes a more thorough 
approach. Clarify that your concerns do not necessarily
conflict with the other party’s; you are not asking the negotia-
tor to abandon the contract’s protections completely, just to
address your concerns as well. Be ready to explain how the 
other party’s interests are not mutually exclusive of yours. A
more direct response is “Yes, I understand that, and these 
are our standard changes. So to get beyond this deadlock, 
let’s talk about the underlying concerns, rather than just the 
language.” If possible, ask to discuss your concerns with the 
other party’s lawyer.

Don’t make me send it to our legal department
The other party’s negotiator may resist your proposed

changes by claiming modifications will necessitate a time-
consuming legal review. This is a sure sign that you are
talking to someone who does not have the authority to 
make substantive changes, and may be nervous even talk-
ing about legal issues. When presented with this excuse, 
your business people can respond, “We care enough about 
having a well-thought-out deal to have our legal depart-
ment look at it, and they gave us a read on it in 24 hours,
so it really shouldn’t slow anything down for you to do the 
same.” This may get you a discussion with the other side’s 
lawyer, which means a real negotiation of issues rather 
than just language.

Finishing Touches 
In-house counsel can enhance the company’s bottom

line by effectively identifying and managing the risks
inherent in everyday contracts. A well-written policy on 
contract review and execution, together with timely advice
and value-added negotiation, will put your legal depart-
ment on the road to success.

This HandsOn is drawn in part from Course #602 at
the ACC 2005 Annual Meeting, presented by Jack O’Neil,
general counsel, Western Construction Group, Inc.; Todd H.
Silberman, vice president and general counsel, Express Car-
riers; and Susan Aldrich Zoch, associate general counsel,
Vertis, Inc. The materials for Course #602 are available on
ACC Online at www.acca.com/am/05/cm.602.pdf.

Have a comment on this article? 
Email editorinchief@acca.com

“Roadblock to Revenue or Onramp to Opportunity? Practical Tips and 
Tools for Negotiating Everyday Contracts,” ACC Docket 26, no. 1 (Jan. 
2006): 76–88. Copyright © 2006, the Association of Corporate Coun-
sel. All rights reserved.
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Contract Review and SigningContract Review and Signing
Authority Policy: Contracts Other Authority Policy: Contracts Other 
Than Sales ContractsThan Sales Contracts

Purpose
The purpose of this policy is to describe the types of 

contracts that require review by the Legal Department and to 
specify the individuals in the company who are authorized to 
sign those contracts on behalf of the company.

Scope
This policy applies to all company employees, including 

but not limited to company officers, exempt and non-exempt 
personnel, and full and part-time employees, and temporary 
and independent contract personnel. 

The legal review by the Legal Department under this policy 
is in addition to any other internal review that may be required 
under other policies.

This policy does not cover the signing or issuing of purchase 
orders, nor sales proposals or contracts with the company’s 
customers, as such activities are covered by other policies.

Policy Procedures
Contract Review:

1. It is the responsibility of the person submitting a contract 
for signature, as well as the person who will be signing the 
contract, whether or not the contract requires review by 
the Legal Department under the guidelines set forth below, 

to make sure that all internal approvals required for that 
type of contract have been received prior to execution of 
the contract.  The Legal Department is not responsible for 
inquiring as to whether necessary internal approvals have 
been obtained. 
2. The Legal Department is responsible for reviewing the 
following contracts (unless the Legal Department has 
specifically delegated that responsibility in writing), and all 
such contracts must be submitted to the Legal Department 
for review before they are signed:

A.A. [insert types of contracts here, e.g. NDAs, M&A[insert types of contracts here, e.g. NDAs, M&A
deals, employment agreements] thatdeals, employment agreements] that
i.i. [insert relevant criteria here, e.g., dollar value, [insert relevant criteria here, e.g., dollar value, 
length of term, volume of business, subject matter]length of term, volume of business, subject matter]
B.B. [insert other types of contracts] that[insert other types of contracts] that
i.i. [insert relevant criteria here][insert relevant criteria here]
C.C. [etc.][etc.]

3. Contracts not requiring review by the Legal Department 
under this policy should not be submitted to the Legal 
Department for review.  

Contract Signing Authority:
1. All contracts may be signed only by an authorized person 
within the company as set forth in this policy.  
2. The table below lists the individuals authorized to sign 
the types of contracts specified.

Violations of Policy
If any employee witnesses any mistakes or errors that re-

sult in a violation of this policy, the employee should report the 
violation immediately to a supervisor or a member of senior 
management so that the company can take immediate correc-
tive steps. In contrast, if an employee willfully or intentionally 
violates this policy, the company may take disciplinary action, 
up to and including termination, as well as exercise any legal 
rights to seek redress against the violator.

A Sample Contract Review Policy

[COMPANY
LOGO HERE]

EFFECTIVE DATE:

LAST REVISED
DATE:

APPROVED BY:

POLICY NUMBER:

TYPE OF CONTRACT Persons Authorized to Sign
[insert appropriate officers into the table, e.g., President]

NONDISCLOSURE AGREEMENTS

AGREEMENTS WITH VENDORS (1) _______ (unlimited as to amount and duration)  
(2) ____ (up to $_______ and no more than ______ in duration) 

AGREEMENTS WITH EMPLOYEES

868686ACC DocketACC Docket January 2006January 2006

HANDS OnHANDSOnHANDSOnHANDSOnHANDSO
OnHANDSOnHANDSOnHANDSOnHANDSOnHANDS

OnHANDSOnHANDSOnHANDSOnHANDSOnHANDSOHnHHHnHH On

A toolkit approach to standardizing your negotiating position can:
enable consistent use of the forms across the legal department,
guide lawyers on acceptable alternative language,
document management’s pre-approved fallback positions,
streamline negotiations through pre-approval of fallback positions,
facilitate use of non-lawyers in contract drafting and negotiation,
provide a training tool for lawyers new to the company. 
What follows are excerpts from one company’s toolkit, used 

by the legal department and select members of the contract man-
agement team. For the entire toolkit, see www.acca.com/am/05/
cm/602.pdf.

NEGOTIATING TOOLKIT FOR KEY PROVISIONS FROM
THE COMPANY SERVICES AGREEMENT (excerpts) 

1. Introduction
The purpose of this Toolkit is to help Company personnel 

understand the key provisions of the Company Services Agree-
ment (the “CSA”) and to facilitate negotiation of these provisions, 
whether used as part of the CSA or as insertions to customer 
agreements. This Toolkit addresses the most commonly raised 
issues in the CSA. For each issue, the Toolkit provides:

A statement regarding the purpose of the CSA provision.
Supporting arguments in favor of the provision.
Requests for changes to the provision that customers may 
commonly make.
An argument opposing the customer request and/or a descrip-
tion of a “fallback” position that may be taken in response to a 
customer request.
For provisions for which a fallback position is appropriate, 
fallback language to insert in the contract.
If you have any questions on how to use this Toolkit, or if the 

customer’s concern is not addressed in the Toolkit, please contact 
an Associate General Counsel or the General Counsel. 

2. Non-U.S. Customer Agreements
This Toolkit is designed for use with customers located in the 

United States. If a customer is located outside of the United States, 
you must notify and obtain approval to proceed with the agreement 
from the General Counsel.

3. Approval of Certain Business Terms
The business terms of customer agreements may expose Com-

pany to risks that require approval by specific Company execu-
tives. Approval from one or more individuals, as listed below, 
must be obtained prior to execution of agreements containing any 

•
•
•
•
•
•

•
•
•

•

•

of the following terms:
If the value of an agreement exceeds _________________
__, the _________________must approve the agreement 
prior to its execution. If the value of an agreement exceeds 
_________________, the ______________________
also must approve the agreement prior to its execution.
If an agreement provides for renewal with price concessions, 
the _____________________must approve the agreement 
prior to its execution.
If an agreement requires Company to make capital expendi-
tures, the _______________________________must 
approve the agreement prior to its execution. 
If any of the following provisions are in an agreement, the 
________________________ must approve the agree-
ment prior to its execution.

Unlimited direct damages liability
No disclaimer of consequential damages
Exclusivity
Most Favored Nations Pricing/Terms
Termination of Agreement for Change in Control

4. Use of Fallback Provisions
It is important that you advocate use of Company’s original 

agreement provisions before you resort to using one of the fallback 
provisions, because the original agreement provisions are designed 
to best protect Company’s legal and business interests. To assist 
you in this effort, this Toolkit includes supporting arguments in 
favor of Company’s original agreement provisions. A fallback provi-
sion should be a last resort that is used only if a customer will not 
agree to an original agreement provision. Also, whenever possible 
the fallback provision should be “traded” for a concession by the 
customer that Company wants. Finally, examine the agreement as a 
whole when determining whether a fallback provision is acceptable, 
because a provision may function in connection with a related pro-
vision so that one change may necessitate another (for example, a 
provision that limits a party’s liability is closely related to a provision 
that specifies a sole remedy—if the sole remedy is removed, then 
the limitation of liability should be closely examined).

Before modifying the CSA by using any of the fallback provisions 
in this Toolkit, you may be required to obtain approval in accordance 
with the Approval Process specified with each fallback position and 
described in the table to the right.

Key Provisions
I.- III. [omitted]

IV. Warranty
A Warranty is a promise about the quality of Company’s work 

for a customer. Company’s standard warranty is that it will per

•

•

•

•

o

o

o

o

o

N
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form its work in a “workmanlike manner.” This essentially means 
that Company will perform the work using a level of care and skill 
that companies doing the same work in the same situation would 
use. Customers on occasion ask for warranties that Company 
will use the highest standard of care possible, which would hold 
Company to an “expert” standard of care, which is much higher 
than the “reasonable person” standard of care suggested by the 
“workmanlike” warranty. Because the warranty imposes on Com-
pany an obligation to correct problems, the customer is required 
to give Company notice of such problems within a specific time pe-
riod, so that these obligations are not open-ended. The warranty 
relates to the limitation of liability because the actions Company 
will take in response to a warranty claim are described in that sec-
tion (correct the problem or refund the fees).

CSA Provision: Warranty and Remedy. Company warrants that 
it will perform the Services in a workmanlike manner, and that 
any Technology Services will conform materially to their written 
specifications contained in this Agreement. Customer’s sole and 
exclusive remedy for any breach of Company’s warranty is set 
forth in the exclusive remedy and limitation of liability section of 
this Agreement.[1] Customer must bring any warranty claims 
within 30 days of Company’s provision of any non-conforming por-
tion of the Services, and failure to do so will constitute irrevocable 

acceptance of such Services and waiver of any related claims. [2]
Sentence [1] Warranty and Remedy
Company warrants that it will perform the Services in a 

workmanlike manner, and that any Technology Services will con-
form materially to their written specifications contained in this 
Agreement. Customer’s sole and exclusive remedy for any breach 
of Company’s warranty is set forth in the exclusive remedy and 
limitation of liability section of this Agreement.

Purpose. If Company breaches the warranty contained in this 
section, then the customer can only seek the remedies of cure or 
refund outlined in the exclusive remedy provision.

Support. The customer’s remedy for breach of warranty should be 
the same as for other breaches of the CSA. Also, as discussed above, 
if a customer is not satisfied with the work that Company has per-
formed, then Company would like the opportunity to “make good” with 
the customer. The limited remedy permits Company this opportunity.

Fallback. Company could agree to remove this sentence, in 
which event the customer could sue Company for damages.

Sentence [2] Warranty and Remedy
Customer must bring any warranty claims within 30 days of 

Company’s provision of any non-conforming portion of the Ser-

APPROVAL
TYPE WHO APPROVES

1

An Associate General Counsel in conjunction with the Senior Business Executive (the business 
executive above the individual who obtained the account) involved in the transaction must ap-
prove use of the fallback provision. If such approval is not granted, you may escalate the decision 
to the General Counsel and the COO for a final determination.

2 An Associate General Counsel must approve use of the fallback provision, taking into consideration 
the facts of the particular deal.

3 The CFO must approve use of the fallback provision, taking into consideration the facts of the 
particular deal.

4
The General Counsel must approve use of the fallback provision and, as the General Counsel 
deems necessary, in consultation with the CFO and the COO. If such approval is not granted, you 
may escalate the decision to the CEO for a final determination.

5 The Business Unit Credit Executive must approve use of the fallback provision.

6 The Sr. VP Finance, COO, and CFO must approve use of the fallback provision.

7 The COO must approve use of the fallback provision.

8
The General Counsel must approve use of the fallback provision in consultation with the Sr. VP
Finance, COO, and CFO. If such approval is not granted, you may escalate the decision to the CEO 
for a final determination.

Note: In addition to obtaining the approvals noted above, you may need to obtain additional approval for agreements 
that include any of the business terms specified above in section 3.

REQUEREQUESTSTEEEE ::TTTT Remove this Sentence.Remove this Sentence. Approval:Approval:        2       2::
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vices, and failure to do so will constitute irrevocable acceptance 
of such Services and waiver of any related claims.

Purpose. This sentence limits the time period in which a cus-
tomer may bring a breach of warranty claim to 30 days.

Support. This sentence requires the customer to identify, and 
notify Company of, any problems with the services in a timely man-
ner. By learning of a problem early, Company is in a better position 
to correct the problem.

Fallback. Company could agree to increase the warranty period 
to 60 or 90 days. Company should not, however, agree to remove 
the warranty period because Company then could be faced with 
a warranty claim many months from the time of performance of 
the services when (due to the lapse in time) it may be difficult for 
Company to determine the cause of the problem or correct it.

Fallback Language. Failure to make a written warranty claim 
within [60/90] days of completion of any non-conforming portion 
of the Services (or such other period as may be specified in an 
Appendix) will constitute irrevocable acceptance of such Services 
and waiver of any related claims.

CSA Provision: Third Party Products. If Company provides Cus-
tomer with third party products under this Agreement, Company will 
use reasonable efforts to assign any warranty on such third party 
products to Customer, but will have no liability for such third party 
products. All third party products provided under this Agreement are 
provided “as is,” with all faults, as between Company and Customer.

Purpose. If Company purchases products from a third party that 
it then passes on to the customer, Company provides the products to 
the customer without making any warranties regarding them. Com-
pany will, however, to the extent reasonably possible, pass through 
any warranties made by the seller of the third party products.

Support. It would be unreasonable for Company to have to 
provide a warranty for products over which it has no control.

Fallback. Company should not provide a warranty for third 
party products, because Company has no control over the qual-
ity of the third party products. Further, it provides them as a 

customer convenience, not as a main component of the business 
model. Company could, however, agree to attach to the CSA a 
copy of any warranties that the third party agrees can be passed 
through to the customer (this will require review of the third party 
warranties and possibly discussion with the third party).

Fallback Language. All third party products provided under 
this Agreement, including without limitation software, hard-
ware, or other equipment, are provided “as is,” with all faults, 
as between Company and Customer. Company represents that 
Customer is entitled to make warranty claims regarding the 
third party products specified in Exhibit 1 against the third party 
specified in Exhibit 1, under the terms of the warranty provisions 
set forth in Exhibit 1. Such claims shall be Customer’s sole and 
exclusive remedy with regard to such third party products.

CSA Provision: Disclaimer. COMPANY DISCLAIMS ALL OTHER 
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WARRANTIES 
OF MERCHANTABILITY, NON-INFRINGEMENT, ACCURACY, OR 
FITNESS FOR A GENERAL OR PARTICULAR PURPOSE. COMPANY 
DOES NOT WARRANT OR REPRESENT THAT ACCESS TO AND USE 
OF ANY TECHNOLOGY SERVICES PROVIDED BY COMPANY WILL 
BE UNINTERRUPTED OR ERROR-FREE, OR THAT ENJOYMENT OF 
SUCH TECHNOLOGY SERVICES WILL BE WITHOUT INTERFERENCE. 

Purpose. This provision clarifies that Company only makes the 
warranties that are included in the CSA, and that all other warran-
ties (including the implied warranties of merchantability and fitness 
for a general or particular purpose that are implied by the Uniform 
Commercial Code) are disclaimed. This disclaimer protects Com-
pany from a claim that it has made other express warranties, such 
as in proposals or promotional materials, or that it intends for any 
implied warranties to apply. 

See discussion of the disclaimer of a warranty of non-infringement.
Support. This provision protects both Company and the customer in 

that it clarifies that all warranties must be specified in the CSA. Thus, 
both parties know what to expect regarding Company’s services.

Fallback. Company could agree to make this provision mutual, 
so that both parties would be disclaiming all other warranties.

Fallback Language. EACH PARTY DISCLAIMS ALL WAR-
RANTIES NOT EXPRESSLY SET FORTH IN THIS AGREEMENT, 
EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, 
WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT, 
OR FITNESS FOR A GENERAL OR PARTICULAR PURPOSE. 

Note: The non-infringement warranty should not be disclaimed 
by the customer if it is providing materials, such as ad copy, un-
less the customer agrees to a non-infringement indemnity.  

REQUEREQUESTSTEEEE ::TTTT IIncrease (or remove)ncrease (or remove) ApprovalApproval:       2:       2
the 30 day warranty period.the 30 day warranty period.

  

REQUEREQUESTSTEEEE ::TTTT Provide warranty for Provide warranty for ApprovalApproval: 4: 4
third party products.third party products.

Approval ProcessApproval Process #2#2 applies if the agreement disclaimsapplies if the agreement disclaims
Company’s liability for consequential damages and limitsCompany’s liability for consequential damages and limits
Company’s liability for direct damages to a hard cap.Company’s liability for direct damages to a hard cap.
Approval Process #4 applies in all other circumstances.Approval Process #4 applies in all other circumstances.

REQUEREQUESTSTEEEE ::TTTT MMake this provision mutual.ake this provision mutual. ApprovalApproval:        2:        2  
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