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“Corporate Counsel in the Crosshairs: 

Emerging Theories of Liability, Culpability and Responsibility as the 
Role of In-House Lawyers as Gatekeepers Evolves Post-Enron” 

 
ACC’s webpage on gatekeeping / liability issues: 
http://www.acc.com/php/cms/index.php?id=371 

 
General Reading 

 
ACC Reports:  In-House Counsel in the Crosshairs (2007) – a report on liability 
trends affecting in-house counsel in recent civil and criminal prosecutions 
 http://acc.com/resource/getfile.php?id=8918 
 
How Can Corporate Counsel Avoid Getting Caught in the Crosshairs? (ACC 2005) 

http://www.acc.com/resource/v6367  
 
Paradise Tarnished: Today's Sources of Liability Exposure For Corporate Counsel 
(ACC by Lucian T. Pera; Brian S. Faughan, 2004) 

http://www.acc.com/resource/v4960 
  

Corporate Crime:  New Voices Question Corporate Criminal Liability, by Audrey 
Strauss, NYLJ 07-05-2007:  
http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1183971981717 
 
“General Counsel Under Attack,” by Yuri Mikulka and John Horan of Howrey LLP 
for the ABA Committee on Corporate Counsel Section of Litigation, Sept. 12, 2007: 
http://www.abanet.org/litigation/committees/corporate/docs/2007_materials_underattack.
pdf 
 

 
In-House Counsel as Gatekeepers 

 
Speech by SEC Staff:  The Themes of Sarbanes-Oxley as Reflected in the 
Commission's Enforcement Program  By Stephen M. Cutler; Director, Division of 
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Enforcement, U.S. Securities and Exchange Commission (September 20, 2004) – the 
introduction of the Gatekeeper role for lawyers and the coining of the term.  

http://www.sec.gov/news/speech/spch092004smc.htm 
  

In-House Counsel Responsibilities In The Post-Enron Environment (ACC Docket 
2003) : http://www.acc.com/resource/v6289  
 
Teaching Enron, Milton C. Regan, Jr., 74 Fordham L. Rev. 1139-1249 (2005). 
 
How GCs Can Avoid Being Caught in the Middle, Ben W. Heineman Jr. (Law.com 
March 29, 2007) 
:http://www.law.com/jsp/ihc/PubArticleFriendlyIHC.jsp?id=1175072635813 

  
Liability Issues:  Is the SEC Targeting In-house Attorneys?, John Villa/ACC (2005): 

http://www.acc.com/protected/article/ethics/seccrimproceed.pdf  
 
Speech by SEC Staff:  Giovanni P. Prezioso; General Counsel, U.S. Securities and 
Exchange Commission (April 28, 2005)  

http://www.sec.gov/news/speech/spch042805gpp.htm  
 
In-house Attorneys as Gatekeepers: Practical Advice for Navigating in the Post 
Enron Era, James B. Moorhead and Jeffrey E. McFadden Partners, Steptoe & Johnson 
LLP (2007) : http://www.acc.com/resource/v8339  
 
Metamorphosis of In-House Counsel Continues, Susan F. Friedman (Law.com 
February 22, 2007) : 
 http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1172052183126 
 
In-House SEC Gatekeepers Should Watch Their Backs, Jay A. Dubow and Jill L. 
Mandell (Law.com, March 1, 2006) : 

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1141121112314  
 
Former Enron In-House Counsel Look Backward ... and Forward, David Hechler 
(Law.com, February 22, 2006) : 

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1140516315050 
  

Setting an Example, Tamara Loomis (Law.com February 1, 2005) 
http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1105364102703  

 
Blowing the Whistle:  Guidance to In-House Lawyers in England and Whales on 
Whistleblowing and Corporate Governance, Commerce & Industry Group (April 
2007) : http://www.cigroup.org.uk/assets/whistle_blowing.pdf 
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Corporate Governance Programs for Reporting Concerns: What Companies are 
Doing (ACC Leading Practice Profile, 2005) : http://www.acc.com/resource/v6527 
 
Monson Case:  
ALJ:  in re Monson : http://www.ALJ_In_re_Scott_Monson(SEC_15June07)[2].pdf 
Monson Opening Brief : Monson - Opening Brief[2].pdf 
 
 

Backdating and Exec Comp Cases in the News 
 
Top Ten Lessons Learned by CLOs about Executive Compensation From the Stock 
Options Crises, by Susan Hackett, Senior Vice President & General Counsel, ACC 
(2007): http://www.acc.com/resource/v8042  
 
SEC Asks Firms to Detail Top Executives' Pay, by Kara Scannell and Joann S. Lublin 
(Wall Street Journal Online, August 31, 2007) : 
http://online.wsj.com/article/SB118851491281613993.html?mod=hpp_us_whats_news   
 
Curbing Excessive Executive Compensation, Emilio Ragosa and Scott Cowan (New 
Jersey Law Journal August 3, 2007) :  

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1186045603850   
 
Lawyers 'Fly Blind' on Options Penalties, by Pamela A. MacLean (Law.com In-House 
Counsel, August 23, 2007) :  

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1187558904373 
 
Advice He Shouldn't Have Refused, by Jessie Seyfer (Law.com Counsel, September 1, 
2007) : http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1187254924300 
 
Open Books: Disclosing Executive Compensation, by Sven Skillrud (Wisconsin 
Lawyer Vol. 80 No.3, March 2007) : 
http://www.wisbar.org/AM/Template.cfm?Section=Home&CONTENTID=63877&TEM
PLATE=/CM/ContentDisplay.cfm  
 
Speech by SEC Staff:  Executive Compensation Disclosure and the Important Role 
of CFO's, John W. White (October 3, 2006) :  

http://www.sec.gov/news/speech/2006/spch100306jww.htm  
 
U.S. Attorney’s Office and SEC Separately Charge Former Brocade CEO and Vice 
President in Stock Option Backdating Scheme, SEC Brings Civil Fraud Claims 
Against Former CFO (SEC Release July 20, 2006) :  

http://www.sec.gov/news/press/2006/2006-121.htm 
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SEC Charges Former General Counsel of KLA-Tencor And Juniper Networks For 
Fraudulent Stock Option Backdating (SEC Release, August 2007):  

http://www.sec.gov/news/press/2007/2007-170.htm  
 
Ex-Juniper Lawyer Faces Fraud Charges in Backdating Case, Troy Wolverton (San 
Jose Mercury News via ECT News Network Inc. 8/29/07) : 

http://www.ecommercetimes.com/story/59085.html  
 
Gang of Four, by Jessie Seyfer (Law.com, August 1, 2007) : 

http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1184663192584  
 
Mixing it Up, Tamara Loomis (Law.com, July 25, 2007) :  

http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1183453579798  
 
Most Claims Against In-House Counsel Don't Make the Front Page, Susan F. 
Friedman (Law.com, July 23, 2007) :  
http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1184956611840  
 
SEC Scrutiny of Stock Plans Could Spell Trouble for General Counsel, Jessie Seyfer 
(Law.com, May 16, 2007) :  

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1179267774102  
 
SEC Charges Former Apple General Counsel for Illegal Stock Option Backdating 
(SEC Release, April 24, 2007) :  

http://www.sec.gov/news/press/2007/2007-70.htm 
 
SEC charges ex-KLA-Tencor, Juniper general counsel, by Karey Wutkowski 
(Reuters,  August 28, 2007) 

http://www.washingtonpost.com/wpdyn/content/article/2007/08/28/AR20070828
01209.html  
 
SEC Preps Option to Charge Ex-GC of KLA, by Justin Scheck (Law.com, August 14, 
2007) : http://www.law.com/jsp/ca/PubArticleCA.jsp?id=1186996023630  
 
Former Brocade CEO Found Guilty on All Counts, by Justin Scheck (Law.com, 
August 8, 2007) : http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1186563722035  
 
McAfee's ex-general counsel indicted in stock-option backdating case, by Edward 
Iwata (USA TODAY, 2/27/2007) :  
http://www.usatoday.com/money/companies/management/2007-02-27-options-
usat_x.htm  
 
Hot SOX: Executive Compensation and other Sarbanes-Oxley Developments (ACC 
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Webcast) : http://acc.com/resource/v6761  (Transcript: http://acc.com/resource/v7089)  
  
 
SEC's Proposed Rules on Executive Compensation (ACC Webcast) : 
http://acc.com/resource/v6712  (Transcript: http://acc.com/resource/v6820)  
  
Backdating Stock Options (ACC Webcast) : http://acc.com/resource/v7479 
 (Transcript: http://acc.com/resource/v7611)  
  
Once Bitten, Twice Shy: The Impact of the SEC’s Proposed Rules on Executive 
Compensation : (Article 2006) http://acc.com/resource/v7293 
  
 

Other material on liability related subjects 
 
Lawyers as Whistleblowers: The Emerging Law of Retaliatory Discharge of In-
house Counsel (Lucian Pera for ACC, 2004) : http://www.acc.com/resource/v4951 
 
In-House Counsel as Whistleblower / Sarbanes-Oxley Whistleblowers: Avoiding the 
Nightmare Scenario (ACC Docket 2006) : http://www.acc.com/resource/v7106  
 
Sarbox 307 Up-The-Ladder Reporting and Attorney Professional Conduct 
Programs (ACC Leading Practice Profile, 2003) : http://www.acc.com/resource/v6328 
 
 

Conflicts of Interest Issues 
 
Conflicts Management Programs (ACC Leading Practice Profile 2003) : 
 http://acc.com/resource/v6298 
 
Conflicts of Interest Issues Involving Outside Counsel (ACC Docket 2001) : 

http://www.acc.com/resource/v833 
 
Conflicts & Waivers InfoPAK (ACC InfoPAK 2007) : http://acc.com/resource/v4987 
 

Lawyer Mobility Issues 
 
ACC’s MJP (Multijurisdictional Practice) Homepage: complete resources and state 
by state charts on admission and licensing issues for lawyers in general and in-house 
counsel in specific: http://www.acc.com/php/cms/index.php?id=229 
 
Which Leading GCs Are Operating Without a License? (Elizabeth Amon, Corporate 
Counsel, April 5, 2007) : 
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http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1175711406549 
 
Where You Stand Depends on Where You (Want to) Sit: Conflicts, Confidentiality 
and Non-Compete Issues When In-House Counsel Change Employers (2006) :  

http://www.acc.com/resource/v7669  
 
Calif. Court Finds Employees Can't Be Forced to Sign Noncompetition Agreements 
(Law.com, September 1, 2006) :  

http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1157030381726  
 
Non-Competes Stricken for In-House Counsel, Henry Gottlieb (Law.com July 6, 2006) 
: http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1152090320880  
 
Model Rules of Professional Conduct 5.6 - Rule 5.6 Restrictions On Right To 
Practice - Center for Professional Responsibility : 
http://www.abanet.org/cpr/mrpc/rule_5_6.html 
 

  


