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BUYER’S FIRST DRAFT

ARTICLE VII
COVENANTS

7.1.  Advice of Changes. Between the date of this Agreement and the Closing, the
Company shall promptly advise Parent orally and in writing of (i) any representation or warranty
made by it contained in this Agreement, becoming untrue or inaccurate in any material respect
(without giving effect to any qualification or limitation as to “materiality” or “Company Material
Adverse Effect” set forth therein), (ii) the failure by it to comply, in any material respect, with or
satisfy, in any material respect, any covenant, condition or agreement to be complied with or
satisfied by it in accordance with this Agreement, (iii) any change, event or inaction that would
reasonably be expected to cause the representations and warranties of the Company to become
untrue or inaccurate in any material respect (without giving effect to any qualification or
limitation as to “materiality” or “Company Material Adverse Effect” set forth therein) and (iv)
any change, event or inaction having, or which could reasonably be expected to have, a Company
Material Adverse Effect; provided, however, that no such notification shall affect the
representations, warranties, covenants or agreements of the parties (or remedies with respect
thereto) or the conditions to the obligations of the parties under this Agreement. Should any such
fact or condition disclosed, or required to be disclosed pursuant to this Section 7.1, require any
change to the Company Disclosure Letter, the Company shall promptly deliver to Parent an
amendment to the Company Disclosure Letter specifying such change.

*kkkk

ARTICLE VIII
CONDITIONS TO MERGER

8.2.  Additional Conditions to Obligations of Parent and Merger Sub. The
obligations of Parent and Merger Sub to effect the Merger and otherwise consummate the
transactions contemplated by this Agreement and the Related Agreements are subject to the
satisfaction or written waiver, at or prior to the Closing, of each of the following conditions:

(@) Accuracy of Representations and Warranties. Each of the representations and
warranties made by the Company in this Agreement and in each of the other agreements and
instruments delivered to Parent in connection with the transactions contemplated by this
Agreement shall have been accurate in all respects as of the date of this Agreement (without
giving effect to any amendment to the Company Disclosure Letter delivered by the Company to
Parent after the date hereof), and shall be accurate in all respects as of the Closing Date as if made
on the Closing Date (without giving effect to any amendment to the Company Disclosure Letter
delivered by the Company to Parent prior to the Closing), except for those representations and
warranties which address matters only as of a particular date (which shall remain accurate as of
such date).

(b) Performance of Covenants. The Company shall have performed or complied in
all material respects with all terms, covenants and agreements that the Company is required to
perform or comply with under this Agreement prior to the Closing.

(c) No Material Adverse Change. Since the date of this Agreement, there has not

been any material adverse change in (x) the business, financial condition, capitalization, assets,
liabilities, operations, results of operations, or prospects of the Company or its Subsidiaries, (y)
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the ability of the Company to consummate the Merger or any of the other transactions
contemplated by this Agreement, to perform any of its obligations under this Agreement, or to
fulfill its conditions to closing under this Agreement, or (z) the ability of Parent to own and
operate the business of the Company after the Closing as it is presently being operated, and no
event has occurred or circumstance exists that may result in such a material adverse change.

(d) Due Diligence. Parent and MergerSub shall have conducted (and be satisfied, in
their sole discretion, with the results of) their business, financial, accounting, legal, and other due
diligence of the Company and its Subsidiaries.

(e) Financing. Parent shall have obtained on terms and conditions satisfactory to it
all of the financing it needs in order to consummate the transactions contemplated hereby and to
fund the working capital requirements of the Parent and its Subsidiaries after the Closing.

® Ancillary Agreements and Documents. Parent shall have received the following
agreements and documents, each of which shall be in full force and effect:

(1) a certificate signed on behalf of the Company by the Chief Executive
Officer and the Chief Financial Officer of the Company representing and warranting after
reasonable investigation that the conditions set forth in Section 8.2(a) (Accuracy of
Representations and Warranties) and Section 8.2(b) (Performance of Covenants) have
been duly satisfied (the “Company Compliance Certificate”);

3k 3¢ 3 3k ok

ARTICLE X
TERMINATION
10.1.  Termination Events. This Agreement may be terminated prior to the Closing:
(a) by mutual written consent of Parent and the Company;

(b) by either Parent or the Company, if any Order by any Governmental Body of
competent jurisdiction preventing or prohibiting consummation of the Merger shall have become
final and nonappealable; provided, however, that the party seeking to terminate this Agreement
pursuant to this Section 10.1(b) must have used all reasonable efforts to remove any such Order;

(c) by either Parent or the Company if (i) the Company Stockholders Meeting
(including any adjournment or postponement thereof) shall have been duly held and completed
and the Company stockholders shall have taken a final vote on a proposal to approve and adopt
the Merger, this Agreement and the Escrow Agreement and (ii) the Merger, this Agreement and
the Escrow Agreement shall not have been adopted and approved by the Required Company
Stockholder Vote; provided, however, that the Company shall not be permitted to terminate this
Agreement pursuant to this Section 10.1(c) if the failure of the Company stockholders to adopt
and approve the Merger, this Agreement and the Escrow Agreement is attributable to a failure on
the part of the Company to perform its obligations under this Agreement;

(d) by Parent if any of the Company’s representations and warranties contained in
this Agreement shall have been materially inaccurate as of the date of this Agreement (without
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giving effect to any qualification or limitation as to “materiality” or “Company Material Adverse
Effect” set forth therein) or shall have become materially inaccurate as of any subsequent date (as
if made on such subsequent date and without giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein), or if the Company
breaches or fails to perform, in any material respect, any of its covenants contained in this
Agreement, which inaccuracy, breach, or failure to perform (i) would give rise to the failure of a
condition set forth in Sections 8.2(a) (Accuracy of Representations and Warranties) or 8.2(b)
(Performance of Covenants) and (ii) is incapable of being, or is not, cured by the Company within
five business days of notice thereof;

(e) by the Company if any of Parent’s representations and warranties contained in
this Agreement shall have been materially inaccurate as of the date of this Agreement (without
giving effect to any qualification or limitation as to “materiality” or “Company Material Adverse
Effect” set forth therein) or shall have become materially inaccurate as of any subsequent date (as
if made on such subsequent date and without giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein), or if Parent or MergerSub
breaches or fails to perform, any material respect, any of their respective covenants contained in
this Agreement; which inaccuracy, breach, or failure to perform (i) would give rise to the failure
of a condition set forth in Sections 8.3(a) (Accuracy of Representations and Warranties) or 8.3(b)
(Performance of Covenants) and (ii) is incapable of being, or is not, cured by Parent or
MergerSub within five business days of notice thereof’ or

) by the Company or Parent if the Closing has not taken place on or before
[ ], 2002 (the “Drop-Dead Date”) (other than as a result of any inaccuracy of any
representation or warranty of the terminating party or any prior breach by the terminating party of
any covenant, obligation or other provision of this Agreement).

10.2.  Termination Procedures. If either party wishes to terminate this Agreement
pursuant to Section 10.1, it shall deliver to the other party a written notice stating that it is
terminating this Agreement and setting forth a brief description of the basis on which it is
terminating this Agreement.

10.3.  Effect of Termination. If this Agreement is terminated pursuant to Section 10.1,
all further obligations of the parties under this Agreement shall terminate; provided, however,
that: (a) neither the Company nor Parent shall be relieved of any obligation or liability arising
from any inaccuracy of any representation or warranty of such party or from any prior breach by
such party of any covenant, obligation or other provision of this Agreement; (b) the parties shall,
in all events, remain bound by and continue to be subject to the provisions set forth in Section 12
(General); (c) the Company shall, in all events, remain bound by and continue to be subject to
[certain covenants]; and [(d) no party shall be liable for any consequential or punitive damages.]

3% ok ok sk 3k
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ARTICLE XI

INDEMNIFICATION

11.2.  Indemnification by the Company and Principal Stockholders. Parent and its
affiliates (including the Company after the Closing), officers, directors, employees, agents,
successors and assigns (each, a “Parent Indemnified Party”) shall be indemnified and held
harmless by the Company before the Effective Time and, jointly and severally by the Principal
Stockholders, after the Effective Time for any and all Liabilities, Taxes, losses, damages, claims,
costs and expenses, interest, awards, judgments and penalties (including, without limitation,
attorneys' and consultants' fees and expenses actually suffered or incurred by them (including,
without limitation, any Action brought or otherwise initiated by any of them) (hereinafter, a
“Loss™), arising out of or resulting from:

(a) any inaccuracy in or breach or alleged breach of any representation or warranty made
by the Company in (i) this Agreement (without giving effect to any qualification or limitation as
to “materiality” or “Company Material Adverse Effect” or any similar qualification contained or
incorporated directly or indirectly in such representation or warranty, and without giving effect to
any amendment to the Company Disclosure Letter), (ii) the Company Disclosure Letter, (iii) any
amendments to the Company Disclosure Letter, (iv) the Company Compliance Certificate (for
this purpose, such certificate will be deemed to have stated that the Company’s representations
and warranties in this Agreement fulfill the requirements of Section 8.2(a) [Accuracy of
Representations and Warranties]as of the Closing Date as if made on the Closing Date without
giving effect to any amendment to the Company Disclosure Letter, unless the certificate expressly
states that the matters disclosed in an amendment have caused a condition specified in Section
8.2(b) [Performance of Covenants] not to be satisfied), or (v) any other certificate, document,
writing or instrument delivered by the Company pursuant to this Agreement;

(b) any breach or alleged breach of any covenant or obligation of the Company; ...
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ARTICLE VII
COVENANTS

7.1.  Advice of Changes. Between the date of this Agreement and the Closing, the
Company shall promptly advise Parent orally and in writing, to the extent the Company has
Knowledge, of (i) any representation or warranty made by it contained in this Agreement,
becoming untrue or inaccurate in any material respect ¢witheut(after giving effect to any
qualification or limitation as to “materiality” or “Company Material Adverse Effect” set forth
therein), (i1) the failure by it to comply, in any material respect, with or satisfy, in any material
respect, any covenant, condition or agreement to be complied with or satisfied by it in accordance

with this Agreem%hiﬂ%%&_a

; event or inaction having, or
which could reasonably be expected to have, a Company Matenal Adverse Effect; provided,
however, that no such notification shall affect the representations, warranties, covenants or
agreements of the parties (or remedies with respect thereto) or the conditions to the obligations of
the parties under this Agreement. Should any such fact or condition disclosed, or required to be
disclosed pursuant to this Section 7.1, require any change to the Company Disclosure Letter, the
Company shall promptly dehver to Parent an amendment to the Company Dlsclosure Letter
spec1fy1ng such change; : :

9
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ARTICLE VIII
CONDITIONS TO MERGER

8.2.  Additional Conditions to Obligations of Parent and Merger Sub. The
obligations of Parent and Merger Sub to effect the Merger and otherwise consummate the
transactions contemplated by this Agreement and the Related Agreements are subject to the
satisfaction or written waiver, at or prior to the Closing, of each of the following conditions:

(a) Accuracy of Representations and Warranties. Each of the representations and

warranties made by the Company in this Agreement and in each of the-other-agreements—and
mstruments Related Agreements delivered to Parent in connection with the transactions

contemplated by this Agreement shall have been accurate in all respeets—as—ef—the—date—ef—tlm
Agreement-Owithout givingeffect
. . . [Suk ! , 3

Closing Date (after giving effect, pursuant to Section 7.2
Company Disclosure Letter], to any amendment to the Company Drsclosure Letter dehvered by

the Company to Parent :

: it he-Compan Parent prior to the Closmg), except (_1)
for those representations and warranties which address matters only as of a particular date (which

shall remain accurate as of such date)wmg

(b) Performance of Covenants. The Company shall have performed or complied in
all material respects with all terms, covenants and agreements that the Company is required to

perform or comply with under this Agreement pnor to the Closmg&p%m_m

Mw&c_m (x) the busmess fi nancml
condition, eapitatization; assets, liabilities: gr operations —results-of-operations;

er-prospeets of the Company e+ and its Subsidiaries, taken as a whole, or (y) the
ability of the Company to consummate the Merger or any of the other

transactions contemplated by this Agreement, to perform any of its obligations
under this Agreement, or to fulfill its conditions to closing under this Agreement,
o abilify D a3 owH—and-oparata tha bicina s B
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(d) Due Diligence. Parent and MergerSub shall have-conducted{and-be-satisfiedin
their—sole—diseretion; not have any matter in connection with the—results—of) their business,

financial, accounting, legal, and other due dlhgence of the Company and its Subsidiaries that

(e) Financing. Parent shall have ebtained—on-received the financing proceeds
MEM terms and condmons sa&sﬁe%ewte—r%—al—l—ef—ﬂae—ﬁﬁaaaﬂgﬁ
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® Ancillary Agreements and Documents. Parent shall have received the following
agreements and documents, each of which shall be in full force and effect:

@) a certificate signed on behalf of the Company by the Chief Executive
Officer and the Chief Financial Officer of the Company representing and warranting after
reasonable investigation that the conditions set forth in Section 8.2(a) (Accuracy of
Representations and Warranties) and Section 8.2(b) (Performance of Covenants) have

been duly satlsﬁed (the “Company Compltance Certtf cate ”) MJM
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ARTICLE X
TERMINATION
10.1.  Termination Events. This Agreement may be terminated prior to the Closing:
(a) by mutual written consent of Parent and the Company;
(b) by either Parent or the Company, if any Order by any Governmental Body of
competent jurisdiction preventing or prohibiting consummation of the Merger shall have become
final and nonappealable; provided, however, that the party seeking to terminate this Agreement

pursuant to this Section 10 I(b) raust shall have gg used all reasonable efforts to remove any
such Order, ax .. ]

(c) by either Parent or the Company if (i) the Company Stockholders Meeting
(including any adjournment or postponement thereof) shall have been duly held and completed
and the Company stockholders shall have taken a final vote on a proposal to approve and adopt
the Merger, this Agreement and the Escrow Agreement and (ii) the Merger, this Agreement and
the Escrow Agreement shall not have been adopted and approved by the Required Company
Stockholder Vote; provided, however, that the Company shall not be permitted to terminate this
Agreement pursuant to this Section 10.1(c) if the failure of the Company stockholders to adopt
and approve the Merger, this Agreement and the Escrow Agreement is attributable to a failure on
the part of the Company to perfonn its obllgatlons under this Agreementw

Disclosure Letter), any of the Company’s representations and warranties contained in this
Agreement shall have been materially inaccurate as of the date of this Agreement (without giving
effect to any qualification or limitation as to “materiality” or “Company Material Adverse Effect”
set forth therein) or shall have become materially inaccurate as of any subsequent date (as if made
on such subsequent date and without giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein), or if the Company
breaches or fails to perform, in any material respect, any of its covenants contained in this
Agreement, which inaccuracy, breach, or failure to perform (i) would give rise to the failure of a
condition set forth in Sections 8.2(a) (Accuracy of Representations and Warranties) or 8.2(b)
(Performance of Covenants) and (ii) is incapable of being, or is not, cured by the Company within
five twenty business days of notice thereof;

(e) by the Company if any of Parent’s representations and warranties contained in
this Agreement shall have been materially inaccurate as of the date of this Agreement (without
giving effect to any qualification or limitation as to “materiality” or “Company Material Adverse
Effect” set forth therein) or shall have become materially inaccurate as of any subsequent date (as
if made on such subsequent date and without giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein), or if Parent or MergerSub
breaches or fails to perform, any material respect, any of their respective covenants contained in
this Agreement; which inaccuracy, breach, or failure to perform (i) would give rise to the failure
of a condition set forth in Sections 8.3(a) (Accuracy of Representations and Warranties) or 8.3(b)

Redline
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(Performance of Covenants) and (ii) is incapable of being, or is not, cured by Parent or
MergerSub within five business days of notice thereof;

mn@w%@m
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g by the Company or Parent if the Closing has not taken place on or before
| |, 2002 (the “Drop-Dead Date”) (other than as a result of any inaccuracy of any
representation or warranty of the terminating party or any prior breach by the terminating party of
any covenant, obligation or other provision of this Agreement).

10.2. Termination Procedures. If either party wishes to terminate this Agreement
pursuant to Section 10.1, it shall deliver to the other party a written notice stating that it is
terminating this Agreement and setting forth a brief description of the basis on which it is
terminating this Agreement.

10.3.  Effect of Termination. If this Agreement is terminated pursuant to Section 10.1,
all further obligations of the parties under this Agreement shall terminate; provided, however,
that: (a) neither none of the Company ner, Parent, or Merger Sub shall be relieved of any
obligation or liability arising from any inaccuracy of any representation or warranty of such party
or from any prior breach by such party of any covenant, obligation or other provision of this
Agreement; (b) the parties shall, in all events, remain bound by and continue to be subject to the
provisions set forth in Section 12 (General); (c) the Company shall, in all events, remain bound
by and continue to be subject to [certain covenants]; and [(d) no party shall be liable for any
consequential or punitive damages.]

3§ dfe 3¢ 3 %k

ARTICLE XI

INDEMNIFICATION

11.2.  Indemnification by the-Company-and Principal Stockholders. From and after
the Closing, Parent and its affiliates (including the Company afier—the—Clesing)), officers,

directors, employees, agents, successors and assigns (each, a “Parent Indemnified Party”) shall
be indemnified and held harmless by the i i —jot
severally-by-the Principal Stockholders, after—the Effective-Time severally but not jointly, for
any and all Liabilities, Taxes, losses, damages, claims, costs and expenses, interest, awards,
Judgments and penalties (including, without limitation, attorneys' and consultants' fees and
expenses actually suffered or incurred by them (including, without limitation, any Action brought
or otherwise initiated by any of them) (hereinafter, a “Loss™), arising out of or resulting from:

(a) any inaccuracy in or breach or alleged breach of any representation or warranty made
by the Company in (i) this Agreement ¢witheut(after giving effect to any qualification or
limitation as to “materiality” or “Company Material Adverse Effect” or any similar qualification
contained or incorporated directly or indirectly in such representation or warranty, and without

Redline
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after giving effect to any amendment,_made pursuant to Secfion 7.2, to the Company

Disclosure Letter), (ii) the Company Disclosure Letter, (iii) any amendments to the Company
Disclosure Letter, (iv) the Company Compliance Certificate (for this purpose, such certificate will
be deemed to have stated that the Company’s representations and warranties in this Agreement
fulfill the requirements of Section 8.2(a) [Accuracy of Representations and Warranties]as of the
Closing Date as if made on the Closing Date witheut after giving effect to any amendment, made
pursuant to Section 7.2, to the Company Disclosure Letter, unless the certificate expressly states
that the matters disclosed in an amendment have caused a condition specified in Section 8.2(b)
[Performance of Covenants] not to be satisfied), or (v) any other certificate, document, writing or

instrument delivered by the Company pursuant to this Agreement, except for any inaccuracy or
breach under (i)-(v) above does not result in a Company Material Adverse Effect;

(b) any breach or alleged breach of any covenant or obhgatlon of the Company,_e&gt_
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ARTICLE VII
COVENANTS

7.1.  Advice of Changes. Between the date of this Agreement and the Closing, the
Company shall promptly advise Parent orally and in writing, to the extent the Company has
Knowledge, of (i) any representation or warranty made by it contained in this Agreement,
becoming untrue or inaccurate in any material respect (after giving effect to any qualification or
limitation as to “materiality” or “Company Material Adverse Effect” set forth therein), (ii) the
failure by it to comply, in any material respect, with or satisfy, in any material respect, any
covenant, condition or agreement to be complied with or satisfied by it in accordance with this
Agreement, except for such failures to comply or satisfy that do not have and are not reasonably
likely to have, individually or in the aggregate, a Company Material Adverse Effect; (iii) any
change, event or inaction having, or which could reasonably be expected to have, a Company
Material Adverse Effect; provided, however, that no such notification shall affect the
representations, warranties, covenants or agreements of the parties (or remedies with respect
thereto) or the conditions to the obligations of the parties under this Agreement. Should any such
fact or condition disclosed, or required to be disclosed pursuant to this Section 7.1, require any
change to the Company Disclosure Letter, the Company shall promptly deliver to Parent an
amendment to the Company Disclosure Letter specifying such change; provided that, the
foregoing shall not limit the ability of the Company to provide amendments to the Company
Disclosure Letter pursuant to Section 7.2 below.

[ “Knowledge” means the actual knowledge of the officers of the Company listed
on Schedule 7.1 hereto.]

7.2.  Subsequent Amendments of Company Disclosure Letter. The Company shall
have the right after the date hereof but not later than five (5) days prior to the Closing Date to
deliver to Parent written amendments to the applicable Sections of the Company Disclosure
Letter. To the extent that any such amendment does not disclose any event or condition that,
individually or in the aggregate with all other events or conditions disclosed in such amendment,
would be reasonably likely to have a Company Material Adverse Effect, such amendment shall
be deemed accepted by Parent, and the relevant Section of such Disclosure Letter shall be deemed
amended accordingly thereby. To the extent any such amendment discloses events or conditions
that would be reasonably expected to have a Company Material Adverse Effect, Parent shall have
the right to terminate this Agreement by giving the other written notice of such termination within
five (5) days of its receipt of such amendment.

7.3.  Consummation of Financing. Parent will use its reasonable commercial efforts
to obtain the financing required for the consummation of the Merger pursuant to the Financing
Letters and to satisfy all conditions to funding as set forth in the Financing Letters. To the extent
that any portion of the financing contemplated by the Financing Letters becomes unavailable,
Parent will use its reasonable commercial efforts to arrange for alternative financing for the
Merger.

*kkkk
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ARTICLE VIII
CONDITIONS TO MERGER

8.2. Additional Conditions to Obligations of Parent and Merger Sub. The
obligations of Parent and Merger Sub to effect the Merger and otherwise consummate the
transactions contemplated by this Agreement and the Related Agreements are subject to the
satisfaction or written waiver, at or prior to the Closing, of each of the following conditions:

(a) Accuracy of Representations and Warranties. Each of the representations and
warranties made by the Company in this Agreement and in each of Related Agreements delivered
to Parent in connection with the transactions contemplated by this Agreement shall have been
accurate in all material respects as of the Closing Date as if made on the Closing Date (after
giving effect, pursuant to Section 7.2 [Subsequent Amendments of Company Disclosure Letter],
to any amendment to the Company Disclosure Letter delivered by the Company to Parent prior to
the Closing), except (i) for those representations and warranties which address matters only as of
a particular date (which shall remain accurate as of such date), (ii) as affected by the transactions
contemplated hereby, and (iii) any inaccuracy that does not have a Company Material Adverse
Effect.

(b) Performance of Covenants. The Company shall have performed or complied in
all material respects with all terms, covenants and agreements that the Company is required to
perform or comply with under this Agreement prior to the Closing, except for such non-
performance or non-compliance that does not have a Company Material Adverse Effect.

() No Material Adverse Effect. Since the date of this Agreement, there shall not
have occurred a Company Material Adverse Effect.

“Company Material Adverse Effect” means any event, change or occurrence
(either individually or considered together with other events, changes or
occurrences) that has a material adverse effect on (x) the business, financial
condition, assets, or operations of the Company and its Subsidiaries, taken as a
whole, or (y) the ability of the Company to consummate the Merger or any of the
other transactions contemplated by this Agreement, to perform any of its
obligations under this Agreement, or to fulfill its conditions to closing under this
Agreement, provided, however, that no adverse change, effect, event, occurrence,
state of facts or development to the extent it is a result of or attributable to any of
the following shall be deemed in themselves, either alone or in combination, to
constitute, and none of the following shall be taken into account in determining
whether there has been, or will be, a “Company Material Adverse Effect”:

(a) any matter disclosed in the Company Disclosure Letter;
(b) any effect to the extent attributable to any breach by the
Parent or Merger Sub of any covenant or obligation set forth in this

Agreement;

(¢) the announcement or pendency of the transactions
contemplated hereby (including any cancellations of or delays in

d-998755.7 2
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customer orders, any reduction in sales, any disruption in supplier,
distributor, partner or similar relationships or any loss of employees);

(d) any conditions affecting the industries in which the Company
participates, the U.S. economy (including its financial markets) as a
whole, or foreign economies (including their applicable financial
markets) in any locations where the Company or any of its subsidiaries
has material operations or sales;

(e) any (i) out-of-pocket fees and expenses (including legal,
accounting, investment banking and other fees and expenses) incurred in
connection with the transactions contemplated hereby, or (ii) the
payment of any amounts due to, or the provision of any other benefits
(including benefits relating to acceleration of stock options) to, any
officers or employees under employment contracts, non-competition
agreements, employee benefit plans, severance arrangements or other
arrangements in existence as of the date of this Agreement;

(f) compliance with the terms of, or the taking of any action
required by, this Agreement;

(g) any change in accounting requirements or principles or any
change in applicable legal requirements or the interpretation thereof;

(h) any actions required to be taken under applicable legal
requirements; or

(i) any depletion of the Company’s liquidity and capital
resources through the incurrence of continued operating losses
consistent with past experience.

(d) Due Diligence. Parent and MergerSub shall not have any matter in connection
with their business, financial, accounting, legal, and other due diligence of the Company and its
Subsidiaries that has, or would reasonably be expected to have, a Company Material Adverse
Effect.

(e) Financing. Parent shall have received the financing proceeds under the
Financing Letters on the terms and conditions set forth therein or upon terms and conditions
which are substantially equivalent or superior thereto, and to the extent any of the terms and
conditions are not as so set forth or substantially equivalent or superior, on terms and conditions
reasonably satisfactory to Parent; provided, that Parent shall have complied with the provisions of
Section 7.3 (Consummation of Financing).

(Related Parent’s Representation): “Financing. Parent has previously delivered
to the Company the following: (a) a fully executed commitment letter (the
“Senior Debt Letter”) from FreeMoney, N.A. (the “Bank”) and accepted by
Parent providing the detailed terms and conditions upon which the Bank has
committed to provide the entire senior debt and revolving credit portion of the
Jfinancing required in connection with the Merger, and (b) the executed Equiry
Commitment Letter (together with the Senior Debt Letter, the “Financing
Letters”). Each of the Financing Letters is in full force and effect on the date
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hereof and has not been amended or modified, and there is no breach or default
existing (or which with notice or lapse of time or otherwise may exist)
thereunder. The aggregate proceeds of the financing contemplated by the
Financing Letters are sufficient to pay the cash portion of the Merger
Consideration, to repay the existing indebtedness of the Company and its
subsidiaries (excluding any indebtedness the parties agree shall not be repaid)
and to pay all fees and expenses to be paid by Parent related to the transactions
contemplated by this Agreement.

) Ancillary Agreements and Documents. Parent shall have received the following
agreements and documents, each of which shall be in full force and effect:

(i) a certificate signed on behalf of the Company by the Chief Executive
Officer and the Chief Financial Officer of the Company representing and warranting after
reasonable investigation that the conditions set forth in Section 8.2(a) (Accuracy of
Representations and Warranties) and Section 8.2(b) (Performance of Covenants) have
been duly satisfied (the “Company Compliance Certificate”); provided, however, that in
the event (x) the Company has complied with its obligations pursuant to Section 7.1
(Advice of Changes) and is unable to deliver a certificate which satisfies the requirements
of this Section 8.2(f)(i) solely as a result of the occurrence of events after the date of this
Agreement (“Material Subsequent Events”), (y) the Company delivers a Company
Compliance Certificate which otherwise satisfies the requirements of this Section
8.2()(i) and is otherwise qualified solely by the Material Subsequent Events, and (z)
neither parent not Merger Sub are obligated to proceed to Closing as a result of the
occurrence of the Material Subsequent Events but nevertheless elects to do so in their
sole discretion, then (A) the Company shall nevertheless be deemed to have satisfied its
obligations under this Section 8.2(f)(i), and (B) the Company’s representations,
warranties and covenants as of the Closing Date contained in this Agreement shall be
deemed qualified by the Material Subsequent Events disclosed in the Company
Certificate;

8.4 Frustration of Conditions. Neither Parent or Merger Sub, on one hand, nor the
Company, on the other, may rely on the failure of any condition set forth in this Article VIII to be
satisfied if such failure was caused by such party’s failure to comply with or perform any of its
covenants set forth in this Agreement.
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ARTICLE X
TERMINATION
10.1  Termination Events. This Agreement may be terminated prior to the Closing:
(a) by mutual written consent of Parent and the Company;

(b) by either Parent or the Company, if any Order by any Governmental Body of
competent jurisdiction preventing or prohibiting consummation of the Merger shall have become
final and nonappealable; provided, however, that the party seeking to terminate this Agreement
pursuant to this Section 10.1(b) shall have (x) used all reasonable efforts to remove any such
Order, and (y) provided the other party (i) with prompt prior written notice of such Order, or the
likelihood of such Order, and (ii) a meaningful opportunity to control, at the other party’s
expense, the removal of such Order;

(c) by either Parent or the Company if (i) the Company Stockholders Meeting
(including any adjournment or postponement thereof) shall have been duly held and completed
and the Company stockholders shall have taken a final vote on a proposal to approve and adopt
the Merger, this Agreement and the Escrow Agreement and (ii) the Merger, this Agreement and
the Escrow Agreement shall not have been adopted and approved by the Required Company
Stockholder Vote; provided, however, that the Company shall not be permitted to terminate this
Agreement pursuant to this Section 10.1(c) if the failure of the Company stockholders to adopt
and approve the Merger, this Agreement and the Escrow Agreement is attributable to a failure on
the part of the Company to perform its obligations under this Agreement, unless the failure results
from the breach by Parent or Merger Sub of any their representations, warranties or covenants
contained in this Agreement or Related Agreements;

(d) by Parent if, after giving effect to any amendments to the Company Disclosure
Schedule pursuant to Section 7.2 (Subsequent Amendments of Company Disclosure Letter), any
of the Company’s representations and warranties contained in this Agreement shall have been
materially inaccurate as of the date of this Agreement (without giving effect to any qualification
or limitation as to “materiality” or “Company Material Adverse Effect” set forth therein) or shall
have become materially inaccurate as of any subsequent date (as if made on such subsequent date
and without giving effect to any qualification or limitation as to “materiality” or “Company
Material Adverse Effect” set forth therein), or if the Company breaches or fails to perform, in any
material respect, any of its covenants contained in this Agreement, which inaccuracy, breach, or
failure to perform (i) would give rise to the failure of a condition set forth in Sections 8.2(a)
(Accuracy of Representations and Warranties) or 8.2(b) (Performance of Covenants) and (ii) is
incapable of being, or is not, cured by the Company within twenty business days of notice
thereof;

(e) by the Company if any of Parent’s representations and warranties contained in
this Agreement shall have been materially inaccurate as of the date of this Agreement (without
giving effect to any qualification or limitation as to “materiality” or “Company Material Adverse
Effect” set forth therein) or shall have become materially inaccurate as of any subsequent date (as
if made on such subsequent date and without giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein), or if Parent or MergerSub
breaches or fails to perform, any material respect, any of their respective covenants contained in
this Agreement; which inaccuracy, breach, or failure to perform (i) would give rise to the failure
of a condition set forth in Sections 8.3(a) (Accuracy of Representations and Warranties) or 8.3(b)
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(Performance of Covenants) and (ii) is incapable of being, or is not, cured by Parent or
MergerSub within five business days of notice thereof;

® by Parent pursuant to Section 7.2 (Subsequent Amendments of Company
Disclosure Letter); or

(g) by the Company or Parent if the Closing has not taken place on or before
[ ], 2002 (the “Drop-Dead Date”) (other than as a result of any inaccuracy of any
representation or warranty of the terminating party or any prior breach by the terminating party of
any covenant, obligation or other provision of this Agreement).

10.2. Termination Procedures. If either party wishes to terminate this Agreement
pursuant to Section 10.1, it shall deliver to the other party a written notice stating that it is
terminating this Agreement and setting forth a brief description of the basis on which it is
terminating this Agreement.

10.3.  Effect of Termination. If this Agreement is terminated pursuant to Section 10.1,
all further obligations of the parties under this Agreement shall terminate; provided, however,
that: (a) none of the Company, Parent, or Merger Sub shall be relieved of any obligation or
liability arising from any inaccuracy of any representation or warranty of such party or from any
prior breach by such party of any covenant, obligation or other provision of this Agreement; (b)
the parties shall, in all events, remain bound by and continue to be subject to the provisions set
forth in Section 12 (General); (c) the Company shall, in all events, remain bound by and continue
to be subject to [certain covenants]; and [(d) no party shall be liable for any consequential or
punitive damages.]

sk ok

ARTICLE XI

INDEMNIFICATION

11.2. Indemnification by Principal Stockholders. From and after the Closing, Parent
and its affiliates (including the Company), officers, directors, employees, agents, successors and
assigns (each, a “Parent Indemnified Party”) shall be indemnified and held harmless by the
Principal Stockholders, severally but not jointly, for any and all Liabilities, Taxes, losses,
damages, claims, costs and expenses, interest, awards, judgments and penalties (including,
without limitation, attorneys' and consultants' fees and expenses actually suffered or incurred by
them (including, without limitation, any Action brought or otherwise initiated by any of them)
(hereinafter, a “Loss”), arising out of or resulting from:

(a) any inaccuracy in or breach or alleged breach of any representation or warranty made
by the Company in (i) this Agreement (after giving effect to any qualification or limitation as to
“materiality” or “Company Material Adverse Effect” or any similar qualification contained or
incorporated directly or indirectly in such representation or warranty, and after giving effect to
any amendment, made pursuant to Section 7.2, to the Company Disclosure Letter), (ii) the
Company Disclosure Letter, (iii) any amendments to the Company Disclosure Letter, (iv) the
Company Compliance Certificate (for this purpose, such certificate will be deemed to have stated
that the Company’s representations and warranties in this Agreement fulfill the requirements of
Section 8.2(a) [Accuracy of Representations and Warranties]as of the Closing Date as if made on
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the Closing Date after giving effect to any amendment, made pursuant to Section 7.2, to the
Company Disclosure Letter, unless the certificate expressly states that the matters disclosed in an
amendment have caused a condition specified in Section 8.2(b) [Performance of Covenants] not
to be satisfied), or (v) any other certificate, document, writing or instrument delivered by the
Company pursuant to this Agreement, except for any inaccuracy or breach under (i)-(v) above
does not result in a Company Material Adverse Effect;

(b) any breach or alleged breach of any covenant or obligation of the Company, except
for any breach or alleged breach that does not result in a Company Material Adverse Effect; ...
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