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EARLY INVESTIGATION AND EVALUATION PROGRAM

Bowman and Brooke has performed over 2000 early investigations and evaluations. Under
such a program, the client is quickly provided with the facts and analysis which are needed to decide
whether a case is a trial or settlement candidate. This program can be performed for a fraction of the
cost involved with formal methods of discovery.

Under a typical program, when the client contacts Bowman and Brooke, we immediately initiate
an investigation of the case. This can be done by Bowman and Brooke's in-house investigators or
independent investigators. In addition, we contact plaintiff's counsel to learn the basic facts and try
to obtain counsel's agreement to declare a moratorium on formal discovery for 90 to 120 days.

The information sought from plaintiff's counsel and from the investigation is the same as is
typically requested in formal discovery. But when done informally, significant time and money are
saved.

Formal reports, witness interviews, identification of liability theories, damage assessments,
plaintiff's background and plaintiff's expert opinions are usually accessible during the investigation
period. Experience suggests that 90 percent of all facts relevant to evaluating the case will be
discovered through an early investigation. The investigation also identifies defense themes to
pursue should you decide to litigate the case.

After completing the investigation, Bowman and Brooke analyzes the information and
provides the client with a report containing the facts learned through the investigation including
plaintiff's injuries and damages, venue concerns, opposing counsel's ability and potential liability.
After analyzing the contingencies, we make a recommendation to settle or try the case. Also
identified are possible opportunities to terminate the case through motion.

Within 120 days of receiving the case, and without engaging in formal discovery procedures,
in our experience, we learn approximately 90 percent of all the facts relevant to the decision to settle
or litigate the case. This early identification of trial and settlement candidates saves a great deal of
money and time and assists in the efficient use of company resources.
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DISCOVERY MORATORIUM LETTER

(Date)

Re: v. Eaton Corporation

Dear (Plaintiff’s Counsel):

This will confirm my telephone conversation with you and my proposal on behalf of my client,
. My proposal is that we agree to a 90 to 120 day moratorium on formal discovery while we undertake
an early investigation and evaluation of this matter with a view towards determining whether this would
be an appropriate case to settle. While I do not guarantee that we will consider this case appropriate for
settlement, I do give you my commitment to evaluate the case promptly and to explore the potential for
settlement.

I *do/do not contemplate having an answer filed, but otherwise would prefer to forego filing of
formal discovery or motions for 90 to 120 days, provided that you are willing to do the same. Should
you at any time during the moratorium choose to terminate the understanding and proceed with formal
prosecution of this case, you would simply need to notify me.

In order to evaluate your claims, we need some basic information concerning the facts of the
subject incident, the witnesses, and your client’s damages. If you are for any reason unable to supply
this information in response to my informal request, I will send a short set of interrogatories and
requests for production. Otherwise, I contemplate filing no discovery during the next 90 to 120 days.
To the extent that you can get it, the kind of information we need in order to evaluate your case is as
follows:

1. Information concerning the present status, VIN and location of the subject vehicle
(including its availability for inspection).

2. Information concerning the present status and location of any other vehicles involved in
the subject incident (including their availability for inspection).

3. Vehicle repair records, if applicable.

4. Photographs relevant to the subject incident, accident scene, vehicle condition, or any
claimed injury.

5. Identity of witnesses and the thrust of their potential testimony.
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10.

11.

12.

14

15

A copy of the applicable police report, as well as medical records. If you do not have
records, I would be happy to share records which we obtain if you will supply the
authorizations necessary for us to obtain them. Authorization forms are enclosed to
make this more convenient for you.

Documentation of the nature and amount of claimed special damages or property damage
(both past and future).

Documentation of the amount of any claimed wage loss and/or earnings impairment,
including tax returns (or authorizations which will enable us to obtain them) covering the
period from 5 years before the subject incident through the present. Employment and tax
records authorization forms are enclosed in case you do not have such records.

Whatever information you have concerning insurance claims for damage to the involved
vehicle(s).

Information concerning the nature and amounts of any settlements with other parties
arising out of the subject incident (including copies of any applicable settlement
documents).

The captions and venue of any other lawsuits arising from the same incident.
Identification of counsel for other parties, if any.

In order to understand the effects of your client’s injuries and the accident facts, it may be
very helpful for us to meet with you and your client. This would be “off the record” and
without prejudice to a deposition in the event that we cannot see eye to eye at the end of

the moratorium period. I would appreciate your giving consideration to this possibility.

I would appreciate information concerning your expert’s theories and contentions,
including a copy of any report you have received.

I believe that this proposal is advantageous to both of us in permitting an assessment of this
matter on a timely and cost-effective basis, and I appreciate your willingness to participate. I look
forward to receiving whatever you can provide along the foregoing lines, and very much appreciate your

cooperation.

RKM/cjs

Sincerely,

Robert K. Miller
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I CASE EVALUATION

FILE NO.:

II. SCOPE OF EVALUATION

.  JURISDICTION

A. Case History:

B. Venue:

C. Likely Jury Composition:

D. Trial Judge:

E. Workers’ Compensation Litigation:

IV.  PARTY INFORMATION

A. Plaintiff:

B. Co-Defendant:

C. Unjoined Potential Parties:

V. COUNSEL

A. Plaintiff’s Counsel:

B. Co-Defendant’s Counsel:
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C. Local Eaton Counsel:

VI.  FACTS

A. Date of Accident:

B. Accident Location:

C. Accident Description:

D. Summary of OSHA/Workers’ Compensation Investigation and Findings:

VII. PRODUCT

A. Product Description:

B. Product History:

1. Date of Manufacture:

2. Location of Manufacture:

3. Ownership History:

C. Warranty, Recall, Service Claim or Repair History:

1. Subject Product Model:

2. Subject Product:
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D. Modifications:

E. Current Status/Location:

VII. LIABILITY

A. Plaintiff’s Claims:

B. Plaintiff’s Experts:

C. Applicable Law:

D. Defenses:

IX. DAMAGES

A. Injury:

B. Medical Expenses

1. Past:

2. Future:

C. Lost Wages/Earning Capacity

1. Past:

2. Future:
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D. Property Damage:

X. EVALUATION AND RECOMMENDATIONS OF COUNSEL

A. Strategy:

B. Expected Verdict Range:

C. Trial Candidate:

D. Case Plan (If Not Settled):

1. Litigation Strategy:

2. Action to Take in Next 90 Days:

E. Case Budget:

F. Recommended Settlement Range:

Dated: BOWMAN AND BROOKE

By

Robert K. Miller
150 South Fifth Street
Suite 2600
Minneapolis, MN 55402
Telephone: 612/672-3207
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AMERICAN CORPORATE COUNSEL ASSOCIATION
PRODUCT LIABILITY PRESENTATION

November 4, 1999

by: William A. Barnett

The role of in-house counsel in a small law department is unusual from most any
other practice of law. Why? Because you are faced with the responsibility of representing
your “client” competently in many areas of the law. On a daily basis you may be called
on to handle things as varied as an acquisition, a real estate transaction, a product recall,
or the closing on your bosses’ new home, or his kid’s traffic ticket, auto accident,
divorce, etc, etc.

What will help the practitioner in a small law department when it comes to
dealing with product liability issues? Experience. Since everyone does not have the same
level of experience, it makes sense to cover the basics. I have found that some of the most
routine concepts, like obtaining certificates of insurance from vendors, can be the
difference between corporate hero, or bum of the week.

I will break up this discussion into several parts. The first being Insurance
Coverage. Second, is Pro-active Risk Management programs. Third is Handling Claims
and fourth is the concept of In-House Partnering With Outside Counsel. I consider each f
these areas to be building blocks for a solid in-house practice for addressing product

liability issues.

L. INSURANCE COVERAGE -- WHEN, WHAT, WHY

Even if you are not the risk manager for your corporation, you should be
generally aware of the types of insurance policies that your company has, where they are
and what they will and will not cover. It does not require a specialized degree in the
insurance field to know what coverage you have in the file. Step number one. Make sure
you can put your hands on each and every general liability policy (property policies too)
available to you. Even as far back as 1920! The chances of your needing that policy may
be pretty slim however, if you do need to refer back because of a long term exposure case

or a claim that relates back, the likelihood of your insurance carrier having a copy of that
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policy are zero. I would even venture to say that getting policies from your carrier within
a 10 year range are not great. Without a policy your chances of succeeding in a coverage
action are not very good. It is not a bad idea to have all of the policies that you can locate
copied, microfilmed and kept in several locations. Some companies will even hire an
insurance archivist, it is that important!

An insurance policy will cover a period of time. For most companies,
there will be a commercial lines insurance policy that will either be “claims made” or
“occurrence form”. The distinction can be very important. The difference is when the
policy will respond to claims for coverage. An “occurrence” policy will cover certain
events, or occurrences that give rise to the claim. The incident giving rise to the claim
must have occurred during the coverage period however, notice of the claim may be
received at any time thereafter. A “claims made” policy will only respond to claims that
occur and are reported within the policy period. Sometimes you will hear of a reference
to “tail coverage” that involves acquiring coverage prior to the inception of the policy
over a gap in coverage or, adding a period of time that the policy would cover. This can
also be referred to as covering the “gap”. As a practical matter, when you have insurance
you want it to cover the whole time period (similar to release language...“from the
beginning of the world up to and including...”), you do not want to leave any periods of
time uncovered.

From a product liability perspective, it is important to know the policy
limits and deductible or SIR levels. A good start is to determine how much insurance
you have. On the declarations page of the (primary, or first layer) policy you will find

the amount of insurance. It is important to know whether there is excess insurance over

the “primary” insurance policy, and if there is an umbrella policy as well. This will give a

complete picture of how much money is potentially available in the event of a large
claim. From there you have to know what the company is responsible for paying and
when. This may be in the form of a self-insured retention or, deductible. As will be
discussed later, there are a number of potential conflicts between an insured and their

insurer by virtue of the insuring agreement. If you represent the type of company that

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA'’s 1999 ANNUAL MEETING

likes to control the manner in which its lawsuits will be handled, settled, tried and paid
for then this is an important topic for you. !

It is also important to understand the distincitions between SIR’s and
deductibles. A self-insured retention (SIR) means the insured is responsible for a portion
of the risk. It is important because it allows the insured to have control over its own
cases. A self-insured would pay defense costs and indemnity up to a certain amount. The
deductible concept means you pay the first $XXX and the insurance company takes over.
With the deductible program, the insurance carrier is hiring the defense counsel, paying
the bill and directing the litigation. When you have a self-insured retention program and
have secured the right to select counsel, you are in a position to run the case. This is a
preferred route for protecting the integrity of your products and controlling the settlement
of claims particularly when you wish to take a position of as liability when the facts and
circumstances justify such an approach.

A SIR also insures that your counsel’s loyalties are to you rather than the
carrier. You will also find that the relationship between in-house and outside counsel is
well suited to these types of cases, particularly where there are internal company facts to
be developed. In addition, there may be occasions when a dispute exists with the carrier
on whether the claim is covered at all. With a self-insured retention and the
corresponding right to select counsel, you are moving ahead unencumbered by the
concern of having to bring a declaratory action against the same carrier hiring defense
counsel.

There are other key issues involving the insurance policy. For instance,
why do you have a policy in the first place? The duty to defend language is a key answer
but that language may vary from policy to policy. Current comprehensive general
liability policies (CGL) state:

“We will pay those sums that the insured becomes legally obligated to pay
as damages because of ‘bodily injury’ or ‘property damage’ to which this insurance
applies. We will have the right and duty to defend any suit seeking those damages.”

The language from earlier CGL policies stated:

! See, “Don’t Let Your Insurer Take Complete Control in Product Lawsuit”, Business Insurance
(December 27, 1976) attached).
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“The company will pay on behalf of the insured all sums which the
insured shall become legally obligated to pay as damages because of bodily injury or
property damage to which this insurance applies caused by an occurrence, and the
company shall have the right and duty to defend any suit against the insured seeking
damages on account of such bodily injury or property damage even if any of the
allegations of the suit are groundless, false, or fraudulent...”

In reference to self insured status, the language of the Self-Insured
Retention Endorsement may read as follows:

“The insured, or the Named Insured in the insured’s behalf, has the duty to
defend any claim or “suit” seeking damages to which this insurance applies and shall be
responsible for any “claim expenses” (as defined below). The “claim expenses” incurred
by the insured serve to erode the self-insured retention amount(s) stated in the
SCHEDULE above.”

A few words about the definitions and exclusions set forth in the insurance
agreement. Definitions will be found for “the insured”, “agents and employees”, as well
as “occurrence”. How these terms are defined will determine the scope of coverage.
Sometimes an insurance carrier will substitute the term “accident” for “occurrence”. This
may serve to narrow the coverage since an occurrence refers to “an event, including
continuous or repeated exposure to the same event, that causes harm, including bodily
injury, personal injury or property damage. Such harm must be neither expected nor
intended from the standpoint of the insured”. An accident may be limited to a sudden,
fortuitous event. Then there is the question of whether the occurrence was intended by
the insured (which would fall under an exclusion), or whether the act was intended but
not the consequence that gave rise to the harm.

Exclusions limit scope of coverage. General liability policies typically will
exclude punitive damages (involving intentional acts), pollution, Y2K issues,
employment practices matters, to name a few. For each of these exclusion areas, volumes
can and have been written. These exclusions may also relate to product liability cases. In

particular, the pollution exclusion could be used by the insurance carrier as a way to

% The Practical Litigator, November, 1994, Ed E. Duncan, Insurance Coverage for the Non-specialist:
What Every Lawyer Should Know
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avoid covering a product liability claim involving an exposure case by claiming it does
not fall under the sudden and accidental language of the policy. While these are only a
few of the issues arising out of the insurance policy, they are nevertheless critical. You
should make it a point to become familiar with the general liability policies that protect

your company.

IL. PRO-ACTIVE RISK MANAGEMENT PROGRAMS

As far as pro-active measures are concerned, something as simple as
having a Certificate of Insurance or, Vendors Endorsement program may spell disaster or
success. This is an example of the type of pro-active program that pays back in big
numbers if properly managed. Another pro-active measure is for legal counsel to be a
part of the design and implementation process for products and product development,
particularly in drafting and reviewing warnings. How many times do the newspapers
report that an accident could have been avoided but for replacement of a part that costs a
few dollars? Business decisions are often made over economics as well as practicality;
however, the legal “angle” should be a constant in the process of conception to
production to distribution. Do not overlook the harmful potential of foreseeable
accidents.

Vendors endorsements cover liability which arises from the distribution or
sale of the named insured’s product. The “Vendors Endorsement” is a type of protection
for the retailer or distributor of a product that is manufactured by another party. The
Vendors Endorsement grants coverage by amending that policy’s definition of “persons
insured” to include the vendor. The coverage may be granted to all vendors or, a more
limited category. A typical insuring clause may read as follows: “It is agreed that the
“Persons Insured” provision is amended to include any person or organization designated
below (herein referred to as “vendor”) as an insured, but only with respect to the
distribution or sale, in the regular course of the vendor’s business, of the named insured’s
products subject to the following additional provisions...”

Under the vendors endorsement, there may be coverage issues when the

product supplied is merely a component rather than the complete product itself. Similarly,
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there may be issues prohibiting coverage when the product supplied by the manufacturer
has been repackaged.

Another risk management tool that should be managed well is the
“Certificate of Insurance”. Certificates are typically on an “Acord” form or, may be
generated by a broker’s word processor. They set forth the amounts of insurance that the
party supplying the certificate has. Typically, it is a statement that “yes, I have insurance
and can do business with you...” The Certificate of Insurance has a provision that may
provide for the certificate holder to be added as an “additional insured” on the policy of
insurance of the party supplying the certificate. The inclusion of additional insured status
is a major tool in the pro-active arsenal. If a claim were to arise involving products
supplied by that manufacturer, you could call on their insurance company to provide a
defense and indemnification in the event of a loss. (Similarly, if your company is being
asked to provide additional insured status on a certificate of insurance you should be
aware that it then dilutes the coverage available to your company under that insurance
policy).

Moving outside of the insurance arena, pro-active product liability risk
management can be best enhanced through a review of products and warnings. Legal
counsel is often most sensitive to the risks involved when key warnings are left off,
minimized or, included incorrectly. If marketing and product development departments
are in a rush to get products on line, the potential for legal review, if any, could be an
afterthought. This legal review will involve more than just warnings, it should also
include a risk benefit anallysis.3

In chemical exposure cases claims are not often based on defective
manufacturing. The claims are most often due to defective design of packaging or
inadequate warnings. As counsel, you will need to be sensitive to issues including
“human factors-type” matters like size, color, readability of the warnings. Also, you will
need to be in a position to address issues like the state of medical knowledge at the time

the product was introduced and the impact of federal and state statutes and regulations on

3 Under Ohio law “a product is defective in design or formulation if, at the time it left the control of its
manufacturer, the foreseeable risks associated with its design or formulation as determined pursuant to
division (B) of this section exceeded the benefits associated with that design or formulation as determined
pursuant to division (C) of this section.” ORC §2307.75
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the warnings. Often times, regulatory requirements or the state of medical knowledge
may change over the life of a product and it will be necessary to explain why the
warnings are better now than when the product was first put in the market.

Under Restatement (Second) of Torts Section 402A, comment j, a
flawlessly designed and manufactured product may still be unreasonably dangerous if the
manufacturer failed to warn the foreseeable user about the product’s latent dangers. There
is a duty to warn even downstream users of a product based upon issues of either
forseeability or, adequacy of the warnings. Suppliers of bulk materials are required to
provide sufficient warnings to avoid liability. Where chemicals are involved, these
warnings may be in the form of Material Safety Data sheets (MSDS). Thus, it is critical
to have a record keeping system in place to account for the history of material safety data
sheets, tracking back to suppliers in the event of a claim.

When a product is marketed, the warnings will be scrutinized, as well as
the instructions for proper use. This will raise the question about sophistication of the
users. One issue is bilingual warnings. Most warnings cases will turn on the facts of that
particular case. Language issues may revolve around the company’s target users, ethnic
makeup of the local workforce, and the nature of the product. In the case of sophisticated
users, those who are fully familiar with the risks attendant to the use of the product, the
manufacturer’s failure to warn about those risks cannot be the proximate cause of an
injury to the user. Brown v. Link Belt Division of FMC Corp., 666 F.2d 110 (5™ Cir.
1982).

One of the areas of product liability defense work that gives rise to
frustration is the varying statutory requirements from state to state and federal to state. It
could be a state statute requiring warnings to be in a particular language, however, the
federal HAZCOM regulations may require the warnings to be in English (29 C.F.R.
Section 1910.1200(g)(2)). Or, there could be a preemption issue. In a case that I was
involved in several years ago, the product label was registered with the U.S. EPA under
the requirements of the Federal Insecticide, Fungicide, and Rodenticide Act yet the
plaintiff challenged the product as not meeting the requirements of the state where the
claim occurred. The statute for that state had more stringent requirements than the federal

statute.
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As is often the case, plaintiff’s counsel in a product liability case will
argue that if the warnings were adequate, the plaintiff would have known of the hazard
and acted to avoid it. But what about the situations that (often) occur when the plaintiff
never read the warnings in the first place? A plaintiff cannot claim liability for a warning

he never read. E.R. Squibb & Sons, Inc. v. Cox, 477 So0.2d 963 (Ala. 1985). There have

been numerous studies that show people will ignore even the most explicit of warnings.4
Therefore, if it can be shown that the plaintiff or the plaintiff’s employer routinely
ignored warnings it can then be argued that additional warnings would not have been
effective.

In the review of warnings and instructions do not overlook the work that
others in your industry have done. While you do not want to let the work of others be a
substitute for your own good quality work, it can be a guide to determine what standards
are being followed in the market.

While warnings are an important component to the fitness of a particular
product, the packaging and design can be equally if not more critical. During the design
phase of a product legal counsel’s input may be important where there are critical areas
that are being designed. Also, when it comes to components, the overall cost of the item
may increase with an added safety feature, however the decision to eliminate that feature
could be a focus of a plaintiff’s liability case. The recent jury verdict in California against
General Motors by Anderson and Tigner for $4.9 billion was a clear example of how the
cost of a fuel tank became the plaintiff’s target in their case and the basis for a punitive
damages verdict. Plaintiffs in that case claimed that for GM to fix the cars, it would cost
$8.59 per car, but to settle individual lawsuits, GM would have only spent approximately
$2.40 per GM car on the road. While I would not suggest that company’s make a
conscious decision to include a lower cost part factoring in the payouts on expected
liability claims, I do contend that features may often be modified or eliminated as a factor
of cost without the input of experts such as in-house counsel (who are often better able to

see the downside risks).

*Warnings Issues in Chemical Exposure Litigation by Mark S. Geraghty for the Defense, May, 1999.
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III. HANDLING CLAIMS

You know its not going to be a good week when Monday’s mail includes a
summons or two, and an invitation to join in a product liability lawsuit in some
jurisdiction that you never knew existed. You may be the target defendant or, it could be
that you are being served at the tail end of the statute and this is a precautionary filing to
protect plaintiff’s case that is being pursued against other target defendants. Sometimes
you are party to a “sue everybody” lawsuit where plaintiff may have used your product,
or someone thinks they did but no one knows until discovery or trial.

For those situations where the lawsuit arrives and there was no prior
knowledge, the best advice is to move to section four (herein) Partnering with Outside
Counsel. When there has been some prior notice of the claim it would have been well
advised to resort to the claim review process that should be part of your pro-active risk
management program.

Any company that regularly places products into the stream of commerce
will have occasions to deal with quality control issues and complaints by customers and
other users. I mention other users because they include people who may not have been
original the purchasers of the product; sales people and foreseeable and unforeseeable
third parties included. How this information is captured and what you choose to do about
it will be the focus of this discussion.

If your organization is self-insured (see discussion above), you will be
responsible for handling your own claims. The insurance carrier will want to (and you
will want them to) be apprised of claims that arise. Sometimes, things come up that are
not actual claims. Reports of personal injury or, property damage may come to your
company’s attention that are not made for recovery of damages. A good incident
reporting procedure is recommended. In some regulatory areas like FIFRA, TSCA,
OSHA, there are mandatory requirements that also have government reporting
components (also, they can wreak havoc on your attorney-client privilege and attorney
work product issues).

An early report of incidents provides the in-house practitioner with an
opportunity to investigate the incident (potential claim) and develop a file while the

information is fresh. One of the procedures that I have found beneficial is to have a third
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party investigative service available for conducting full blown incident investigations at a
moments notice. The benefit of such an investigative process is multi-fold.

First, a quality investigative service will provide expert assistance in
gathering and preserving evidence of the loss. This may include securing physical
evidence, photographs of the incident site, the package, damages, and any other factors
that may later be important in defending the case. In addition, I cannot stress the
importance of obtaining witness statements at the time of the incident. The earlier this is
done, the less chance people would have reformulated their thoughts from factual
recounting of the events to one that may be more slanted towards prosecuting a claim.
Often, this will be after processing through plaintiff’s counsel, who also may act as a
buffer to reaching persons involved in the case.

It is equally important to obtain this early investigative report in order to
make your own determination of the nature and severity of the claim. If you determine
there may be liability, you would be well advised to adjust the claim and close it out. The
investigative service should be qualified in this regard as well. By immediately attending
to the situation, the potential claimant or your customer will see that you take these
matters very seriously and are not willing to ignore issues that involve your company or
its products. It is a good idea to keep the investigative process going even after you have
developed the initial set of facts.

Consider the following scenarios. In the case of a burn claim as a result of
the use of a product, the plaintiff has bad looking burns shortly after the the incident.
Several weeks later, the investigator follows up by getting the medicals and takes
subsequent photos of the claimants she learns that the claimant has completely healed,
with no residual scarring. Without the follow up, you may not learn of the real condition
of the claimant prior to litigation and discovery. It is a good settlement negotiating tool.
In another case, the key witness to the incident provides a very good statement for the
defense involving the causation of a fire that clearly contradicts the statement of the
plaintiff who alleges your product was the cause and origin of the fire. Investigators were
instructed to keep tabs on the witness who left his job and “disappeared”. Over the next

few years, every 4-6 months the investigators would secure a current location for the
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witness. At trial, the investigator was able to locate the witness and the testimony was
preserved.

The record keeping of incidents involving products can be helpful for
discovering trends that can lead to changes prior to accident or injury. In-house counsel
should be part of the periodic review process of these product reports in order to counsel
the decision making team on the proper approach to take and, to preserve the attorney
client privilege attached to the documents. It is also of great importance, when acting as a
self-insured party, to keep loss runs. Loss runs help to identify the existence of claims,
the costs associated with the claims to date, and future projections (reserves) for those
claims. These costs will include any costs of investigation, outside counsel fees and
indemnity payouts. The loss run will also help the risk manager or, litigation coordinator
in keeping senior management apprised of the status of litigation matters, one of the key
functions of such individuals. In addition to needing the loss history for insurance
renewal purposes, often this information is critical for year end audits with financial
auditors, lending institutions, analysts, etc.

Once the claim has been received and an investigation started, it is
important to undertake a file review and to formulate a litigation plan. While the
litigation plan will often be developed with the aid of outside counsel, the in-house expert
is in a position to do a substantial amount of case “work up” prior to the assignment to
outside counsel. Consider the following issues: what documents will be important for the
defense of the claim, who will be the important witnesses (are they still with the
company, if not, are they friendly?), what is the company’s approach to litigation
(aggressive or not), the potential for publicity and factoring in the risk of an adverse
ruling in a public proceeding.

In order to establish the correct working relationship with outside counsel
and to be in a winning position, you need to be in control of your file. If you have good
investigative documentation, and witness/document backup it will go a long ways

towards advancing the case.
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IV. IN-HOUSE PARTNERING WITH OUTSIDE COUNSEL

The role of in-house counsel has become much more important and vital
to corporations as a direct result of competent attorneys making “career” changes to go in
house instead of continuing on the “partner” track at outside law firms. This has enabled
corporations to take a controlling approach to the defense of product liability claims.
With the evolution of the in-house practice, comes the definition of the partnership
between inside and outside counsel. If the relationship is adequately defined, it can be the
basis for a cost-efficient and effective litigation strategy. Additionally, it will minimize
the conflicts that can develop from insurance counsel representation.

The “insurance conflict” is based upon an insurance carrier providing a
defense under a reservation of rights. An insurer may choose to defend its insured while
reserving its rights to deny coverage after it completes its investigation of coverage issues
or, if the evidence later justifies a denial. Most jurisdictions have recognized a potential
conflict of interest when an insurer defends under a reservation of rights, but in some
jurisdictions an actual conflict is a prerequisite to the insured’s right to have independent
counsel. Even so, in every jurisdiction, the insured is always the insurance defense
counsel’s client and said counsel’s primary duty of loyalty is to the insured. The
following are a few of the questions raised by insurance counsel’s representation of the
insured: 1. Is the carrier defending under a reservation of rights? 2. Is the amount sued
for in excess of the policy limits? 3. Is it possible for part of the claim to be covered, and
another not? 4. Does the policy cover one theory of liability, but not another one? See,

Moeller v. American Guarantee & Liability Insurance Co., 707 So.2d 1062 (Miss. 1996).

The focus of any defense should first and foremost be the marshalling of
resources to defend the claim. Insurance coverage issues and conflicts only serve to
distract from that focus. The selection and direction of outside counsel is sometimes a
matter of art and luck rather than an exact science. Here I would again defer to
experience (with outside counsel). Organizations such as The American Corporate
Counsel Association can be an excellent resource for references to outside counsel. Many
outside firms are well aware of this and make their services available to the ACCA
including local chapters (of the ACCA) to capitalize on the networking opportunity for

business. The level of experience I wish to emphasize is from the in-house counsel who
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have worked on cases through discovery and trial and are able to place their stamp of
approval on the reference. Good results in trial are not accidental, but are the result of
hard work and competent counsel.

Apart from the issue of selection of counsel is direction. As the client, in-
house counsel can and should take affirmative measures up front to direct the case
handling process. This can begin with the retention of outside counsel letter. The
retention letter will come after fee arrangements have been negotiated (and they should
be). The retention letter will set forth a few parameters, like travel costs (not flying first
class) and other major expenditures being pre-approved. It will also request that a budget
be prepared and set forth the oversight function of in-house counsel. This means
providing copies of depositions, not summarizing depositions that can be read in house,
not billing for more than one attorney at court proceedings, the preferred utilization of
paralegals for tasks that do not require an attorney.

Apart from the basics, in-house counsel can be utilized efficiently in a
number of areas critical to the handling of the case. First, they can and should attend
major depositions and court proceedings, and participate. Corporate counsel can often
take effective depositions merely because they have an innate knowledge of the subject
matter that outside counsel does not have. As trial advocates, in-house counsel can assert
a strong position in front of the court bringing credibility to the defendant prior to the
start of trial by virtue of the fact that the corporation has an in-house practice. Most
importantly, opposing counsel will know that the use of in-house counsel brings depth of
knowledge and economy to the trial table.

An early topic of discussion with outside counsel should be to divide up
the duties so that each party can prepare for their function in the handling of the case. In
many instances, in-house counsel will do the heavy lifting throughout the discovery
process responding to interrogatories, requests for production of documents, gathering
documents and expert witnesses, as well as the preparation of internal witnesses for
deposition and trial. It is also beneficial for in-house counsel to conduct certain phases of
the trial such as direct examinations of company witnesses.

Document control is critical to the efficient running of a case. A lot of

time and money is spent on the gathering of documents, collating and copying as well as
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Bates number stamping and summarizing of those documents. Preparing large volumes of
documents not only will streamline the time and cost factor of utilizing outside counsel,
but it will also create a library or resource for handling similar cases uniformly. This
process enables outside counsel to focus on the important trial and strategy issues that
presumably is why you have hired them in the first place.

Given the importance of being successful in trial proceedings both for
economic reasons and product integrity, there is a lot of pressure placed on in-house
counsel. The strategies and techniques discussed herein are designed to alleviate that
burden through planning, load sharing and best use of resources. If these essential
practices are implemented, in-house counsel should find that their job will become easier

as they work “‘smarter”.

V. CONCLUSION

In the short amount of space allocated, it is difficult to cover any one
subject in too much depth. That may be a blessing for those who, like me, do not have
the time to read all of the materials that cross our desks. However, if there are a few
good practical pointers that can really affect your in-house practice in the product liability
area, then it is worth the time. I believe that by focusing on the four areas presented here:
insurance coverage; pro-active risk management programs; handling claims; and in-house
partnering with outside counsel, you will improve your practice. It will also bring rich
rewards to your company in the way of improved results that are also economically

satisfactory.
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Liability exposure

As Mr. Freemon points out, The Muriay
Ghia Co. is o metal fobricating company
making lwo very visable consumer producls,
bicycles and outdeor pawer equipment,

regvnluate their traditional relationship. In-
surance 15 not all bad, IL has the ability to
spread the risks in catastrophic situstions
and it provides an umbrella of protection
for small businesses thus allowing greater
growily polential. It also offers a way lo
bring together individuals with cumulative
expertise in arens such as qualily control,
risk management and clalin investigation
and make their services available Lo busi-
nesses as counscllors. However, they sliould
be functioning with, not in liew of, the
Lusiness.

In my judgment, for large and miediun
sized businesses it iz both unnecessary and
unwise to rely on traditional insuranee pu-
grams in product liability matters. Even for
simall businesses which must have insurance
it ia unwize Lo surrender tolal contiol 1o the
Insurance company. Thus it is my basic fesl-
ing that efleclive ecorporate management
response to the product lisbility problem
dictates thal businessinen take control of
the situation in the same way ey would
acl to correel a manufacturing or yualily
conlrol problem.

I wauld like to turn at Uis point Ly a Lrief
case study of what my corporation did Lo
react o the product liability problem, Fist
I want lo take a few secunds Lo tell you
aboul Murray Ohiv. We are a melal fabri-
cating company making Lwo very visable
consumer producls in bicycles and ouldoor
pawer equipment. Our sales volune in 1974
was over 180 million dullars with unit sales
in the milliens Loth under our owt name

e Ly

5
R

aml under the private labels ol major re-
Lailers Murray Ubin's stock is Liaded en the
Hew Yok Stock Fxchange

Unlil theee yeara apo we had insurance
for puouduet elaims that may be deseiibed as
slandnid coverape”™ with a sipnificant hoss
partivipation. Under standad coverage we
had assurance from the insmeance company
that we would be copsulted aboul seltle.
menils bol i assuranee thal our teconnnen-
dations would be followed. To date, the fu-
stance company han ol anly e Joss
above pur deductible and hos only g fow
olher sucl possible losses pending, ;i“lle loss
thal was paid was substanlial, However, it

was & claim which we reeommended be de.
fended since no delecl existed and thers
was evidence the operatlor way negligsnt.

In Hght of those facty, it came a2 a Furs
prise lo us when we were advised our pol-
ley was being renewed with a premium in-
ereade of almost 10075 and a losy participa-
tlon Increase of mare tham 1007, Our past
expetlence indicaled Lhat these changes
eliminaled wirtunlly all risk for te Inwr-
ance company while sllowing them the use
of sur meney, pald In advance of seltle-
menl, o fund clalm reserves. The resulls
of an internal study conflrmed we had the
financial resources and a good enough claim
history Lo expect o eoat saving by changing
lo sell-insurance, Also, we concluded that
we could expect beller clalm handling.

To Implement the change ceriain things
had lo be done: (1) job sssignments were
sltered and peaple were Lrained to work In
the program; (2} & new policy of inmurance
wis pegaliated to provide excess coverage;
{3) an agreement was reached cancelling
our existing polley, thur avelding penalty
provisions, (4) a contract was gigned with
an Independent investigatlon ageney: and
{5) our Internal sysiems aned procedures
were worked out and dacumented.

Cur operating procedures provide that
8l clalms will be reported to my offlee for
preliminary evalustion and Invesiige®ion
Some minor clalms are settled direct’ by
my ollice while other clalma may be fe-
fetred 1o & suppller for handling. This ap-
prosch Involves cost savings nob frequent-
Iy reslized under siandard insurance ay well
as bringing grenter experlence nnd under=
standing to the problem In iz early slages.
To save lime claims of a major nalure are
sent directly to the field office which will
handle e investigallon. For the same rea-
gon the transmitlal package includes a3
much detall as pousible. On zerloua clalms
we Involve o lop quality local law {lrm In
our evalualion and handlng. When elalma
become lawsuils, we ure the services of
this fiem (Bass, Berry & Slme—the Nath-
ville equivalent of Covinglon & Burling}
to recemnmend and rotain defense counset
and o assist In supervizing Lthe litigation,

This approach provides the npecessary
manpower flexibillty wilhout the nesd for
maintalning s overly Tnrge intemal etaff,
My ollice mnke declsinna concernling elaim
handling with inpul from our lavertigators
ad en mafer elalns from our fecal coun-
sel, Exproditures or patential losses above
n cerinin level (which would necexsarily
vary with the size of the eompany) are re-
ported o the accounting department and
members al lhe exccullve dall 30 we ¢an
2ot their Inpul In declsion making.

In the area of ciaim handling we have
moliced signiflcant linprovements. Cur In-
vestigalors are more conservative than the
adjustors invelved with our standard cover-
sge. We alio lind that the Investlgators,
freed of the burden of decislon making Im-
posed by standard Insurance, are more ef-
ficlent and more hard-nosed In their eval-
ustinn, Mesults to dale Indieate cosls as=o-
ciated wilh “nuisance value™ getllements
have diapped sharply, We have alsa found
that with mare information avaliable and
mare direct contact between lnvesligators
and Murray Ohin personnel we  have
achieved a signilicant cost decline for major
claima

In swils hasdled under self-insurance we
have alse seen benellls, When probable
lowes mre Invelved, we leamn the [acls
carller and can acl to minkinize exposure.
Also, we leam when suits are defensible
sodd are s In o porition lo act promplly
1o verlly product conditlon, secute state-
ments and prepare other defense malerials.
Under standned covernge we found that
some delense counsel, saving money for the
frentance companios, frequently waited un-
1l Lrinl was Imininent to begin preparation.
They akwo [ollowed Ihis approach beeatise
they felt the Iniurancs company would
probahly selile, We Inietruet our eounsel to

procecd on lhe assimptien that the '-'J’f.
SRR o
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20/ businesy ingurgnee, December 27, 1978

Defending pmdct suits . ..

gettlement. Vigorous pre-trial discovery ac-
tivity by our defense counsel Involves cost-
1y legal fees but has produced good results
to date.

There are other cost consequences we
should note. By giving up a guaranteed
maximum cost and relleving the Insurance
company of its investigation and adminis-
trative expenses we were able to secure a
drastic premium reduction. By adminlster-
Ing our own self-insurance program we are
able to retaln and use claim reserve funds
internally untll they are actually pald.

There were also problems In the transi-
tion. The assistance of a good Insurance
broker was required to secure coverage to
match our planned system, With apologies
to their trademark. my office has been
blamed for a tremendous increase in Xerox
cost. I don't know whether the charge ls
true, but I do know that our correspon-
dence has Incressed tremendously with all
of the typing, copying, follow-up and stor-
age problems that invelves. Self-insurance
also involves time on field work for me and
our engineers. Since we now have a direct
role in claims we find we are required to
travel to more field inspections, depositions
and attorney conferences. The time re-
quired by these activities Is significant and
inereasing.

Apother ares of difficulty Involved estab—
-, lishing Internal reporting procedures to han-
dle the system, satisfy cur auditors and the
IRS. This Increased reporting, while a time
consurhing job, -has served to reinforce our
awareness of product claims, their : causes
and their costs. This awareness has led to
more emphasis on our programs related to
design review, product testing and quality
control. This awareness is something_ which
was in part lacking. under standard Insur-
ance because the Insurance company acted
as an Insulator or buffer between the com-
pany and the consumer.

I have left one Item for last because,
though Important, It is not a tangible item,
Part of our decision to go to self-insurance
was based on our desire to assert and de-
fend a pesition of no lability where such
an approach was justified by facts and cir-
cumstances. It Is Murray Chlo's feeling that
by taking a harder line In claim handling

and by defending suits where we fesl we
are not liable we will gain both Immedlate
and -long term benefits for our company
and our Industry in the form of better
products, a deterrent to frivolous claims
and suits and more control over the finan-
clal consequences of products liability,

To briefly summarize, the first step for
a corporation In responding to the problem
s to understand the legal climate. An In
house lawyer is ldeal for this purpose but
relainer counsel or a top executive assigned
to monitor legal developments and coordi-
nate the company’s product labilliy re-
sponse can also work effectively,

The second step Is to learn about the
company's product lability problems. What
are the situations mest’frequently encoun-

-tered? Can the situation ~be- Improved

through quallty control or- greater deslgn
review and testing? A pocd product is both

a way lo prevent suits and an excellent de-

fonse! |
The third step Is to learn how cases and

"claims are being handled and see where im-

provement Is possible. The process starts
with claim investigation. No one, and cer-
tainly mot an insurance adjustor, knows
mere about a company's products than that
company's engineers and service represcn-
tatives—get them involved in investigation!

A corporation'with its large financlal and
manpower resources Is a difficult opponent
in a product liability trial. Yet many in-
surance companies keep the manufacturer
out of sults unt!l near the end. A far belter
approach s fo develop a system—whether
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sell-insurance or a true deductible or loss
participation with control by the insured
—to enable the corporation to employ ita
azzels In the defense effort. In short, the
best response to the products llability prob-
lem iz for corperate management to act
from a position of strengthl

There is one area of my presentation that
is perhaps Jess emphatic than it should be.
I am referring to the need for a partnership
or grealer cocoperation between the busi-
ness and Insurance communities. To do this
will require flexability on the part of both
entities as well as some Innovative and
creative thinking, however, by employing
to best advantage the strengths of both en-
titles I feel it will be possible to effectively
respond to the growing challenge of prod-
uct liability,

Mr. Freeman is an attorney for The Mur-
ray Ohio Maonufacturing Co. with general
corporate responsibility including “patents,
credit and collections, consumer product
safety and product liability. He administers
the company's modified self-insurance sys-
tem which oversees product liability caszes
and claims. A groduate of Vanderbilt Uni-
verzity and Vanderbilt University School of
Law, he it a member of the Nashuville,
Tenn. and American Bar Asm.'s. Mr. Free-
man is @ member of the Bicycle Manufac-
turer's Asm. and Ouldoor Power Equip-
ment Institute study committees on prod-
uct liability and product-relafed injuries.
He frequent speaks on product ligbility and
its relation to business.
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PRODUCT LIABILITY LITIGATION:
THE ROLE OF INSIDE COUNSEL

I. INTRODUCTION
A. Goals.
1. Excellent work.
2. Cost effective work.
3. Excellent results.
B. The question is not whether inside or outside counsel work

together; the question is how and how closely.

C. A close partnership should be welcomed, discussed and
manner of implementation agreed at the outset.

II. DIFFERENT ARRANGEMENTS
A. Traditional arrangements.

1. Traditional arrangements range from “let us know how
it’s going” to monitoring.

2. Include:
a. Monitoring.
b. Decisionmaking on some 1issues.
C. Discovery participation:
i. Document gathering.
ii. Interrogatory answers.

iii. Locating, interviewing, working with

witnesses.
B. Part of trial team.
1. Handling witnesses?
2. Working with experts/other witnesses to prepare them?
3. Creation of demonstrative evidence, e.g., models,

videos, mockups?
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THE CROWN APPROACH

A. Who is Crown?
1. The company.
2. Size and experience of the Law Department.
3. Types of litigation; caseload.
a. Products.
b. Repetitive issues.
B. Counsel Selection Process.
1. National/regional vs. local teams.

a. Pros- cons- efficiency vs. local knowledge.

b. Consider hybrid “issue counsel.”

C. Regular meetings.

2. Retention agreement and standard policies.
a. Crown does not use flat/fixed fee arrangements.
b. Crown does use standards for billing.

3. Reporting/cost requirements.

a. Goals—efficiency and quality.

b. Thirty-day assessment - assess potential and
jointly decide level of activity.

C. 120-day reports - standard form covering
discovery, damages (workers’ compensation), law,
strategy, etc.

d. Cost estimates - not to “budget,” but to track.

C. Day-To-Day Joint Handling.
1. Overall strategy.

a. Exposure analysis: sooner the better.

b. What impact does case have on company beyond this
case?

C. Continuity from case to case.

d. What can we gain by trying/settling?
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e. Knowledge of litigation history.
2. Written discovery and information gathering.
a. Crown legal department/outside counsel jointly
handle.
b. Crown lawyer does final review.
C. Knowledge of documents and files.
d. Knowledge of product 1lines and awareness of

product development.

3. Selection and preparation of experts.
a. Crown selects liability in conjunction with
counsel.
b. Rely on local counsel for damages/medical.
C. Medical record review system.
4. Selection and preparation of in-house witnesses.
a. Crown controls and participates heavily: no

distraction.

b. Witness preparation: multiple
levels/familiarity.

5. Depositions.

a. Plaintiff, Crown, and liability experts - Crown
lawyer attends.

b. Fact, medical witnesses.
6. Trials.
a. Crown lawyer attends.
b. Technical person is trial representative.
C. Local Crown participation.
d. Reporting to insurance carriers.
e. Working on trial logistics.
f. Focus groups.
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D. Technology Issues.
1. Use of e-mail in communicating with outside counsel.
2. Document/deposition organization.
E. Settlement.
1. Crown’s philosophy - “it depends.” Factors:
a. Type of case/claim - is it a “repetitive” case?
b. Injury/damages.
C. Venue.
d. Trial counsel and experts (Crown and plaintiffs).
2. Crown attorney often is lead negotiator.
3. “Early” settlement overtures, including pre-filing.
a. 50% of plaintiff’s attorneys listen, say they
will talk.
b. 10% actually participate realistically.
C. Voluntary—Crown participates but seldom suggests.
4. ADR
a. Court requested/mandated—Crown always
participates.
b. Voluntary—Crown participates but seldom suggests.
C. Mediation problems.
F. The Essence of the Partnership.
1. Crown attorney role is as co-counsel for discovery,
strategy, and preparation.
2. Crown attorney is client for settlement, company

policy, personnel, cost management issues.

ITI. AREAS OF MOST FRUITFUL CLOSE COOPERATION BETWEEN INSIDE AND
OUTSIDE COUNSEL
A. Strategy.

1.

Agreeing on goals.
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2. Making “strategy calls” such as forum, witness
selections, ADR.

3. Sensitizing outside counsel to concerns about:
a. Publicity and public relations.
b. Effects on other litigation.
4. Settlement (goals, approaches, timing).
B. Discovery.
1. Document collection, production; review of opponent’s
documents.
2. Answering written discovery.
3. Depositions.
4, Experts.
C. Witnesses.
1. Selection.
2. Preparation.
3. Experts from company and industry.
D. Motion Practice.
1. Discuss and agree upon which motions are worthwhile.
2. Motion for summary judgment decision: not

always/routinely; partial summary judgment?

E. Expert Discovery.
1. Obtaining experts from industry/academia.
2. Research information to use with and against experts.
3. WOrkjng with expert on development of opinions and
testimony.

IV. METHODS OF COLLABORATION

A. Decisionmaking should be joint.
B. Close communications.
1. E-mail and fax are fine, but periodic meetings (at

least by telephone) are essential too.

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA's 1999 ANNUAL MEETING

V.

1.

Conclusion.

Inside counsel should receive copies of all
correspondence and pleadings coming in or going out,
and drafts of significant papers in time for review
and comment.

a. Inside counsel should make plain what they wish
to receijve.

b. Extent to which inside counsel prepares drafts of
papers should be agreed upon in advance. The
most common area of preparation is responses to
discovery requests, such as interrogatories.

Division of Responsibilities.

It is usually the inside counsel who must, initially,
propose or define what the company would like to do,

and how. Unless the firm and the client have worked

together previously, it is unlikely that the outside

lawyer will know the resources and preferences of the
client.

Unless duties and responsibilities are specifically
divided and assigned, partnering will not happen.

Assignments between inside and outside counsel have to
account for workload and resource pressures.

Make decision based not only on costs, but also on
efficiencies and importance to the case.

Consider videotaping depositions of parties and key
witnesses so the general counsel who is unable to
attend can see the key witness.

Re-evaluate task-sharing as case proceeds (don’t just
discuss it at inception of the case).

1. Knowledge/communication.
2. Teamwork.
3. Efficiency.
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