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SUMMVARY
§ 6.01 Introduction

This chapter is devoted to analyzing the personal rights
and liabilities of inside corporate counsel sonetines in matters
adverse to the corporation. It reviews the potential bases of
civil liability to the <corporation and, as privity-based
defenses crunbl e, to third parties including enployees,
shar ehol ders, business partners and others. As the visibility
and inportance of corporate counsel grow, they will becone nore
attractive targets for civil litigation nuch as their coll eagues
in private firnms have been for the past several decades.

The chapter also explores the tangled and fast-devel oping
jurisprudence governing a corporate |awer's enploynent rights
vis-a-vis her corporate enployer in (i) garden-variety breach of

contract cases, (i) et hi cs- based di sput es, and (rii)
discrimnation cases. It also analyzes restrictions placed on
corporate lawyers' right to |litigate against their former

corporate enployers both as counsel and as a party. W have
anal yzed in Chapter 3 the corporate |lawers' ability to work for
conpetitors.

A third major focus of the chapter is governnent sanctions
agai nst corporate counsel including limtations on practice
bef or e f eder al gover nient agenci es and even crimna
i nvestigations and prosecutions of corporate |awers.

Finally, the chapter reviews various nechanisns that can
provi de sone protection for the corporate |lawer -- nalpractice
i nsurance and corporate indemity.

88 6.02-6.04 Civil Liabilities to the Corporation, and Its
Directors, Oficers and Enpl oyees

Al t hough the nunber of clains against corporate |awers
appear to be increasing, such clains are relatively infrequent
as conpared to clains against private |awers. There are severa
reasons for this disparity. Mst corporate enployers choose not
to sue their corporate counsel, even for inferior work, probably
because of the possibility of disclosure of client confidences
and the limted opportunity for financial recovery. Thus, for
nost corporations, the preferred solution is termnating the

corporate lawer's enploynent. Mst of the clains against
corporate counsel therefore cone from other nenbers of the
corporate famly -- enployees, directors or officers -- who

claimto have entered into an attorney-client relationship with

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA’s 1999 ANNUAL MEETING

the counsel. Five exanples of such clains are described in the
text.

Al though there are no reported cases addressing the
question whether nenbers of a corporate counsel's office are
vicariously liable for the acts of other lawers in the office,
the nost likely answer is that they are not. In this way,
corporate counsel are significantly different from and better
off than their counterparts in private firns where all partners
would ordinarily be liable for the torts of the other partners
acting within their scope of enploynent.

As indicated above, there are very few reported decisions
and presumably few instances in which corporate enployers have
sued their corporate counsel. The principal reasons for this are
the lack of substantial assets or malpractice insurance to
respond to such clainms and the fear that the suit would result
in disclosure is of confidential information. The concern for
confidentiality is tenpered for conmpanies that are in bankruptcy
or that have been taken over by a federal receiver (such as
failed financial institutions) or a state court conservator
(such as insolvent insurance conpanies). Neverthel ess, even such
failed corporations tend not to sue their forner inside counsel
because of the limted opportunities for financial recovery.

Hi storically a nore troublesone area for corporate counse
has been clainms by corporate officers and enpl oyees. Such clains
usual ly arise out of joint representation of the corporation and
a corporate officer or enployee typically in civil litigation
Wiile joint representation in crimnal litigation is, if
anyt hing, much nore treacherous than civil cases, nbst corporate
counsel know to avoid that problem

Oten there is a true joint representation and the claim
results fromthe fact that there was an unwai vable conflict, the
counsel failed to explain adequately the nature of the potential
conflict and obtain an informed waiver, or the individual client
believed that his interests were sacrificed for the corporate
good. There can also be clains arising out of situations in
whi ch the corporate counsel did not expressly agree to represent
the individual but the individual believes (or at |east clainmns)
that the disclosure of confidences to corporate counsel was nade
pursuant to an attorney-client relationship.

Unions and union counsel face a simlar problem Union
menbers often present clains against the enployer for the
union's counsel to evaluate and determ ne whether the claim
shoul d proceed with the union's support. During that evaluation
process, union nenbers sonetinmes believe that the wunion's

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA’s 1999 ANNUAL MEETING

| awyers were acting as their personal counsel, and this has |ed
to clainms against the | awers.

The solution to all of these problens is the adoption of
procedures, and strict adherence to them that explain to
corporate officers, enployees and others, the scope of corporate
counsel 's representation. And if counsel undertakes to represent
the individual, the joint representation should be preceded by a
careful analysis of the likelihood of conflict, and a thorough
di scussion of the risks to the individual -- hopefully with a
Wi t ness present.

8§ 6.05 Civil Liabilities—€ivil Liability to Third Parties

As privity erodes, corporate counsel have potenti al
liability to an increasing array of third parties. Problens nmay
arise Wwth business partners or joint venturers where one
partner's corporate counsel's office has undertaken the
representation of the entire venture. The problem in these
situations is that dispute namy develop between counsel's
corporate enployer and the other business venturer or partner
As these conflicts sharpen, counsel may receive conflicting
directions from or perceive a conflict of interest between, her
corporate enployer and the other participants in the venture.

These problens can becone insoluble and result in counsel's
forced resignation at |east as counsel for the venture. Wile
careful waivers and prudential steps in segregating files and
avoiding intra-venture conflict may avoid many issues, the
potential for problens may convince nost well-advised corporate
counsel that it is unwise to represent a joint venture or
partnership in which the corporation is a participant.

Another area in which there is potential Iliability but
surprisingly few cases involves opinion letters. The w despread
use of opinion letters by private counsel has spawned relatively
few suits. There are also a few unusual situations in which
corporate counsel nmay becone |liable to adversaries such as where
the corporate |awer rmakes misrepresentations as to her
authority to settle a case

A fertile ground for suits against corporate |awers, both
inside and outside, is relations with sharehol ders. The general
rule is that a corporation's officers owe no separate duty to
i ndi vi dual shar ehol ders. Cor por at e fiduciaries (i ncl udi ng
corporate counsel) may, however, have duties and liabilities to
shar ehol ders through the corporation in a derivative action.
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Corporate counsel nmay also face individual liability for
securities fraud. Although the Supreme Court's decision in
Central Bank of Denver v. First Interstate Bank of Denver,
rejected aiding and abetting liability wunder the federa
securities |aws, the lower courts have expressed their
di spleasure with this decision by expanding other neans of
hol ding |lawers liable. This includes holding |lawers |liable as
controlling persons wunder the securities laws and finding
| awyers primarily |iable.

8§ 6. 06 Enpl oynent Rights of Corporate Counsel +n Cenera

The jurisprudence governing the rights of corporate counsel
has developed rapidly in the past decade. The early cases
i kened the corporate counsel to private |lawers so that |awers
forced to resign enploynent for ethical reasons were afforded no
| egal recourse. Corporate counsel, at |east those working
wi t hout enpl oynent contracts, were seen as "at-will" enployees
who were entitled to be discharged for any reason or no reason
at all. This was simlar to the situation for private |awers
who ordinarily can be discharged by the client w thout reason or
cause.

The nore recent cases, however, have rejected the private
| awyer paradigm and have treated corporate counsel nore like a
speci al cl ass of enpl oyees with enhanced duti es of
confidentiality. There has been considerable softening of the
rule that a lawer who resigns for ethical reasons is wthout
| egal recourse. Mire inportantly, corporate counsel can bring a
wi de range of enploynent-based clainms based upon federal anti-
discrimnation |aws and even contract principles provided that
adequate precautions are inplemented to avoid disclosure of
corporate client confidences. Mdre leeway is shown to the |awer
who is defending against clainms by the corporation than bringing
t hem

88 6.07-6.08 Ethics—Based Dism ssal, Resignation and Term nation
of Corporate Counsel

Model Rule 1.16(a) requires that |awers resign or wthdraw
if their clients intend to commt certain illegal acts or cause
the lawers to act illegally or unethically. Wile this rule my
i npose sone hardship on a private lawer in losing a client, the
effect on the corporate counsel nmay be a career-ending decision.
This is particularly harsh when one considers that it is the
client™s proposed m sconduct that triggered the |awer's ethica
duti es.
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That said, the |andmark decision is Balla v. Gambro, Inc.,
held that corporate counsel who objected to his corporate
enpl oyer selling kidney dialysis machines that would allegedly
be dangerous to patients, reported the matter to the FDA, and
was fired, had no claim for "retaliatory discharge."” Reasoning
that such a tort action would undermne the |awer-client
relationship, in which the client historically could discharge
counsel for any reason, the Illinois Suprenme Court found agai nst
the | awyer.

Balla v. Gambro was at first followed by several courts and
then the California Suprene Court held in General Dynamics Corp.
V. Superior Court, that a corporate |awer should be able to sue
in situations where other corporate enpl oyees could sue provided
that there are no sensitive confidentiality issues inplicated
or, if they arose, confidentiality could be safeguarded.

88 6.09-6.10 Discrimnation-Based Enploynment Suits by Inside
Counsel

Suits by corporate <counsel alleging discrimnation in
enpl oyment have been better received by the courts. The courts
begin with the unspoken presunption that an enployee can pursue
such litigation and that there are adequate safeguards for
confidentiality. This applies to clains of discrimnation under
Title VII including those based upon race, age, and sex.

Corporate counsel, of <course, have the right to bring
straight breach of contract «clainms if justified by their
enpl oynment contracts and the applicable state | aw.

§ 6.11 State and Federal Wi stl e—Bl ower Protection Statutes

A few corporate counsel have also attenpted to invoke the
protection of federal and state "whistle-blower"” statutes that
protect enployees from retaliatory discharge after disclosing
their enployers' wongdoing. The extent to which such statutes
wil | provide protection to the ~corporate |awer remains
unr esol ved.

8§ 6.12 Restricting Lawers from Practice Before Federal Agencies

Anot her sanction that can be |evied upon corporate counsel
is alimtation of the right to provide legal advice to a class
of regulated businesses or to practice before a federal
regul atory agency. The SEC and the federal banking agencies have
the statutory authority to inpose cease-and-desist orders that
broadly restrict a lawer's ability to provide |legal services to
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entities subject to their regulation. Wile seldom used, these
sanctions have potentially devastating inpact.

Better known than the cease-and-desist orders is the
regul atory agencies' authority to restrict those who practice
before them Perhaps the best known such procedure is the SEC s
2(e) proceedings; other federal agencies have anal ogous rules.
The SEC s 2(e) proceedings have been the subject of ongoing
judicial challenges and their wvalidity has been in serious
question. Checkosky v. SEC, 139 F. 3d 221 (D.C.Cr. 1998).

Wiile the 2(e) procedure can have a nmmjor inpact on counsel
(and ot her pr of essi onal s), its principal i nportance for
corporate counsel may be that it has been a platform for the SEC
to express its views about the appropriate role of corporate and
securities lawers. Thus, the nost fanobus |awers' 2(e) case is
probably In re Carter and Johnson, a decision in which the SEC
declined to inpose sanctions but broadly stated what it expected
of securities |awers whose corporate clients fail to follow the
| awyer's advice on disclosure issues. Simlarly, another SEC
report, not premsed on 2(e), discusses the obligations of
corporate counsel where there is knowl edge of ~corporate
wrongdoing and insufficient <corrective action. This is the
famous Sal onon Brothers' bond-trading scandal that rocked Wall
Street in the early 1990's. In re Gutfreund.

8§ 6.13 Ml practice Insurance

Wth the rapid developnent of the corporate bar and the
increased recognition of the risks of corporate practice has
come mal practice insurance policies designed for the inside
corporate counsel. Wile there nmay be sonme question about the
need for such policies for every corporate |awer, there are
clearly sone industries and sone situations in which corporate
counsel may find the availability of insurance reassuring and
even hel pful. The principal areas where corporate counsel are
rightly concerned are where (i) the conpany may not be in
exi stence to indemify counsel because it is a start-up conpany
or is in dire financial condition, (ii) the conpany is in an
i ndustry where failure frequently results in suits against
directors and officers and lawers (i.e., banks and insurance
conpanies), (iii) the conmpany is in a highly volatile market
t hat spawns sharehol der litigation, (iv) the conpany is involved
in joint ventures, and (v) corporate counsel often gives |egal
advice to third parties such as corporate insiders, pro bono
clients or others. | nsurance may be valuable in these
situations, as well as in any case where the corporate counsel
has significant personal assets.

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA’s 1999 ANNUAL MEETING

A significant issue with corporate |lawer's nalpractice
coverage is the possible overlap with directors' and officers
liability insurance (if counsel is also a director or officer).
The overlap often provokes disputes between the carriers that
paral yzes both carriers as they both invoke the "other
i nsurance” cl auses to decl i ne cover age. Thus, carefu
integration of the two policies is essential.

The nmalpractice liability policy for corporate |awers,
often referred to as "enployed |awers coverage," is based on
the famliar nodel of the classic directors’ and officers’
liability insurance policy. This includes what is known as "Part
A" and "Part B" coverage for the situations where the
corporation is not indemifying the corporate counsel so the
carrier nakes direct paynents to the corporate |awer or her
counsel (Part A coverage) and where the corporation is paying
for the lawer's defense costs and liability, and then obtains
rei mbursement from the carrier (Part B coverage). The nmgjor
difference between d & o0 insurance and enployed |awers
insurance is that for the lawer the liability insured against
must result from"legal services."

The text of Chapter 6 reviews in detail one of the nost
popul ar enpl oyed | awers' policies -- the Executive Ri sk policy
which is endorsed by ACCA. One significant aspect of that policy
is the exclusion for clains by the corporation against its own

corporate counsel. Thus, corporate counsel sued by her own
corporation will have coverage for |egal expenses to defend the
case (the "defense sublimt") but no coverage for liability.

This structure should discourage suits by the corporation
against its own counsel in order to collect on the insurance. A
somewhat simlar provision -- generally referred to as the
"insured v. insured exclusion" -- is commonplace in d & o
policies. Oher exclusions that are often found in d & o
policies are also present in enployed |awers' coverage include
those for dishonesty, personal gain, etc.

§ 6.14 Corporate Indemity and Limtations of Corporate
Counsel's Liability

Al t hough prospective limtations on liability are accepted
tools in the corporate world to attract directors and other
corporate fiduciaries, they are probably prohibited for
corporate |lawers by Mdel Rule 1.8(h). Indeed, there is a split
of authority anbng bar associations as to whether a corporation
and its inside counsel can agree to liability limtations. There
is no doubt, however, that a corporation and its forner |awer

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



TAKING THE LEAD: STRATEGIES FOR THE CORPORATE ADVOCATE ACCA’s 1999 ANNUAL MEETING

can release clains for past conduct as part of a settlenment or
otherwise. And a |lawer who successfully defends a case agai nst
him is entitled to corporate indemity under Delaware |aw and
the | aw of npbst states.

8§ 6.15 Limtations on Litigating Against the Conpany

The ethical rules governing confidentiality of information
gl eaned during the attorney-client relationship limt corporate
counsel's ability to work for conpetitors as we have seen in 8
3. 34 supra. The same confidentiality concerns i npose
restrictions on corporate counsel's ability to litigate agai nst
her former enployer. While this does not prohibit corporate
counsel fromfiling suit as a party against the former corporate
enployer, it my preclude her from acting as counsel in
litigation against the corporation or even joining a class of
former enployees suing the corporation. The concern in all of
these cases is balancing the forner corporate counsel's right to
enforce her rights against placing former corporate counsel in a
position to, in effect, graymail her enployer with the threat of
disclosure of the confidences she has gained. A Solononic
conprom se, adopted by some courts, is to permt the fornmer
corporate lawer only to sue individually (which wmy be
financially burdensone) rather than as part of a class so that
the public disclosure of corporate client confidences can be
nore easily controlled. There is substantial authority that the
court can nonitor the disclosures of former corporate counsel
even to her own counsel through 1in camera procedures or by
sealing the records. Courts are becomng less tolerant of any
attenpts by former corporate counsel to use the threat of
unveiling corporate confidences as a weapon in litigation
agai nst the corporation, and |awers who have played this card
are bei ng rebuked.

8§ 6. 16 Taki ng Docunents from Corporations

The general rule is that corporate docunments belong to the
corporation and enployees can take neither the originals nor
copi es when they |eave the corporation's enploy. This obligation
woul d appear heightened by the fact that corporate counsel's
docunents contain confidential information that the |awer could

seldom if ever, ethically wuse after enploynent. The one
instance in which a former corporate counsel may ethically be
permtted to use confidential information from her corporate

enpl oynment is under Mddel Rule 1.6(b)(2) in order to establish a
claim or defense against the corporate client. Whether that
possibility would permt renoval of confidential corporate
docunents is questionable but one court has entertained such an
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argunment seriously. In X Corp. v. Doe, a district court appeared
to approve of a departing corporate counsel taking confidentia
information and docunents if a reasonable attorney could
conclude that the docunents clearly established a «client-
enployer's crime or fraud. Although the court later held that
the docunents did not neet that test and ordered them returned
to the ~corporation, the initial decision was nonetheless
surprising in that it appeared to encourage corporate |awers to
renove files on their departure.

8 6.17 Qui Tam Suits

Wiile there is no per se prohibition on corporate counsel
acting as qui tamrelators, this does not nean that their duties
of confidentiality are in any way diluted. Indeed, a forner
cor porate counsel who i mproperly utilizes confidenti al
informati on may not serve as a qui tamrel ator

88 6.18-6.22 Crimnal Exposure for Corporate Counse

Corporate counsel, as well as all other |lawers, are
becom ng nore attractive as targets for |law enforcenment than at
any time in the past. They are valued because of their
visibility, stature and the fact that they nay be able to be
pressured into providing unusually valuable information on other
targets (including the corporation). Their trophy status and
their potential benefit to prosecutors is enhanced by their
vulnerability to pressure: knowing that any crimnal charge is
likely to lead to disbarnment, they are often highly notivated to
cooperate with | aw enforcenent.

As a result, law enforcenent has been increasingly
attracted to lawers as wtnesses and targets. By placing
pressure on corporate counsel, the prosecutors nay be able to
neutralize an "advice of counsel "  defense, di srupt the
corporation's defense and possibly obtain vital or even
privileged information. Corporate counsel who sees herself being
cast as a suspect or target in a crimnal investigation which
al so involves the corporation nust be cognizant of the ethical
restrictions governing her conduct.

The Dbasic principles are enbodied in Mdel Rule 1.7
governing conflicts of interest and Mdel Rule 1.6 governing
confidentiality of information. Thus, if the corporate |awer is
either a subject or target of the investigation, or has reason
to believe that she will eventually becone one, there is a very
serious question as to whether she may continue giving advice to
the corporation regarding the handling of the investigation.
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Model Rule 1.7(b) renders it a conflict if the |awer's own
interests interfere with her responsibilities to the client
unless waived by the client after consultation. A crimnal
i nvestigation focussing partially on the |awer would appear to
trigger a Model Rule 1.7 anal ysis.

Apart from the potential conflict issues in Mddel Rule 1.7,
the corporate counsel nust carefully weigh the confidentiality
restrictions in Mdel Rule 1.6 against her desire to vindicate
her own conduct. Wiile Mdel Rule 1.6(b)(2) allows a |awer to
di scl ose otherwise confidential information "to establish a
defense to a crimnal charge,” this does not authorize whol esal e
revelation of privileged information. Careful exam nation of the
application of Model Rule 1.6 is necessary for the |awer who is
concerned about conpliance with the ethical rules. O course, a
| awyer who has engaged in illegal acts nmay be nore concerned
with fending off a crimnal prosecution than conpliance wth
et hi cal norns.

The ethical rules can provide a defense to |awers charged
with crimnal conduct because they can show that their silence
was not in furtherance of a crime but required by the |[egal
et hi cs.

8§ 6.23 Attorney-Director

We examined in Chapter 3 the ethical issues confronting the
attorney-director and concluded that, for the nobst part, they
were theoretically subject to solution. See 8§ 3.32 supra. As we
observed in that section, and as we reiterate here, the
attorney-director has become such a lightning rod for
litigation, the risks may effectively noot the anal ytical.

There are basically two risks to the attorney-director. The
first risk is that she fails to explain the conflicts issues
that her dual capacity presents and/or fails to clarify what
"hat" she is wearing at all tinmes. This problem can be solved
through strict adherence to the rules discussed in 8§ 3.32. A
nore substantive concern arises from the enhanced standard of
care that a few courts have inposed on the attorney-director.
Extrapol ating from Escott v. Barchris, a few cases have opined
that an attorney-director may be held to a higher standard than
another (in that case outside) director. This heightened
standard of care becane a rallying cry for the FDIC, FSLIC and
RTC in the failed bank and thrift cases and it elevated the
| awyer-director to the target of choice in those cases. The
notion continues today and the |awer-director can expect to be
subjected to greater scrutiny and exposed to nore clains than
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the other directors -- not necessarily for good reason. This new
reality, however, may be nore inportant than the theoretical
defenses of the attorney-director in assessing the w sdom of
this course.
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8 6.06 Enpl oynent Rights of Corporate Counsel +n Genera

Al though a lawer is required to abide by the ethics rules
or face professional discipline, the first reported decisions
construing corporate counsel's rights against the conmpany when
he has taken a stand purportedly based upon, or even required
by, ethical rules, were surprisingly harsh toward the |awyer.
The law, however, is evolving in a direction that is nore
favorable for the corporate counsel. The early cases involving
corporate counsel followed the tine-honored rule for private
| awyers that the client could discharge the lawer at any tine
wth or without a reason and the client is liable only for the
work performed (and quantum nmeruit in a contingent or deferred
fee case). Those cases held that if the corporate counsel is an

enpl oyee-at-will, 1#1.e. one wthout an agreed-upon term of
enpl oynment, the corporate counsel may be discharged for any
reason -- including the fact that the | awer believed hinself to

be ethically required to disregard the orders of senior
managenent . ! Li kewi se, a corporate counsel who resigned rather
than perform what he believed was an unethical act could not
coll ect for any work not perforned.

The nore recent cases eschew the private |awer/discharge-
at-wi | | -for-any-reason paradigm and nove far along the spectrum
toward viewi ng corporate counsel as an enpl oyee who has enhanced
duties of confidentiality and loyalty. In a nunber of
jurisdictions, corporate counsel can assert all or nost of the
enpl oynent clains of other enployees -- especially all manner of
federal discrimnation clains -- except to the extent that to do
so would wholly undermne the |awer's duties to former clients
of <confidentiality and loyalty. Mreover, sone courts are
devising imaginative ways of preserving confidentiality that
woul d permt nearly every such case to proceed.

II'n sonme | arge corporate counsel's office, it may be
theoretically possible for the lawer to decline to participate
in the problematic act by having the task reassi gned to anot her
| awyer in the office. Wiile this nay avoid the dil emma posed by
Model Rule 8.4(a), which prohibits a | awer's persona

i nvol venent in activities that he regards as a violation of the
ethical rules, it may, as a practical natter be as danmaging to
the | awyer's career as resignation. Furthernore, if the | awer
is convinced that the problematic act would violate the ethics
rules, he may be obligated to "informthe appropriate

prof essional authority” if the |awer to whomthe case is
reassi gned perforns the act. See Mbdel Rule 8.3(a).
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Courts draw the line where the |awer who was defending
enpl oynent clainms for the conpany now wants to join other
enpl oyees in bringing such clains. The courts frequently
prohibit the fornmer corporate counsel's joining, or leading, a
class action because it would result in disclosing privileged
information to the conpany's adversaries. In a Solononic
conprom se, fornmer corporate counsel who were involved in
enpl oynent matters are forbidden from participation in the
enpl oyee class action, and are required to pursue an individua
suit.

8 6.07 Enploynent Rights of Corporate Counsel—-bismssal and
Wongful Term nation of At WII| Corporate Counse

We have discussed at sone length the issue whether counsel
may or must resign because of ethical violations. See § 3.20
supra. That section nust be reviewed wth care before beginning
the analysis of corporate counsel's enploynent rights against
t he corporation.

Model Rule 1.16(a) was obviously devel oped with the private
| awyer in mnd. Resignation would end the representation of that
client but not Ieave the |awer unenployed. There is a
significant policy question whether inside counsel should be
required to resign if that means no |onger being enployed since
that can inpose a crushing financial hardship on the inside
| awyer for the m sconduct of the corporate client. Philosophical
musi ngs, however, are beyond the scope of this treatise and the
inside corporate lawer is now, and probably always wll be,
subject to the standards of WMdel Rule 1.16(a) to the sane
extent as private counsel.

The distinction between ethically-required (Mdel Rule
1.16(a)) and et hi cal | y-perm ssi bl e ( Model Rul e 1.16(b))
withdrawal and termination of enploynent 1is essential to
evaluating the contract rights of inside counsel. Wile inside
counsel may rely upon a public policy exception to provide
rights against the corporate enployer where the |awer is
ethically required to resign because of the enployer's
m sconduct, it is doubtful that he will have equal rights where
the resignation is only permtted by the ethical rules.

8§ 6.08 Enploynent Rights of Corporate Counsel -At-WI| Counsel's
Legal Rights for Ethics—Based D scharge

The traditional rule is that an at-will enployee --
including a |awer -- can be fired for cause or for no cause at
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all.2 Mst jurisdictions, however, recognize a "retaliatory
di scharge"” or "wongful discharge" exception to this rule.3 In
those situations in which the exception is recognized, it is
typically justified by some public policy.4 The first cases that
addressed this issue did not recognize a "wongful discharge"
exception for |lawers for ethics-based concerns,5 although the
jurisprudence seens to be in transition in those cases in which
the disposition of the suit would not raise confidentiality
concerns.

In a leading case in this area, Balla v. Gambro, Inc.,¢ a
di sm ssed corporate counsel sued his forner enployer, a narketer
and distributor of kidney dialysis machines. Plaintiff had been
responsible for all the entity's legal mtters, including
regul atory affairs and governnental conpliance issues. Counsel
obtained from the corporate parent a letter indicating that
certain machi nes woul d be dangerous to dialysis patients and not
in conpliance with applicable FDA regulations, and advised
conpany officials to reject the nmachines for nonconpliance with

applicable FDA regul ations, and because they could |Dbe
potentially dangerous to users.

The Ganbro president announced an intention to sell the
machi nes and counsel informed the conpany president of his

intent to stop that sale. The president fired corporate counse

(Balla) who then reported the defective machines to the FDA,
whi ch seized the machines before they could be distributed.
Balla brought a retaliatory discharge claim against the conpany
for the firing, alleging contravention of a fundanmental public
policy by his corporate enployer. Affirmng sumrary judgnent for
the enployer, the Illinois Supreme Court ruled that no
retaliatory discharge cause of action was avail able for in-house
corporate attorneys, because they were not just enployees, but

2See generally Rand v. CF Industries, Inc., 797 F.Supp. 643
(N.D.111.21992).

3See In House Counsel®s Right to Sue for Retaliatory Discharge,
92 ColumL. Rev. 389, 394 (1992).

4But see Ceneral Dynamics Corp. v. Superior Court, 7 Cal.4th
1164, 32 Cal .Rptr.2d 1, 876 P.2d 487 (Cal. 1994), discussed
infra, in which the court's allowance of a retaliatory discharge
cl ai m by in-house counsel turned upon a sinple analogy: if a
non- att orney enpl oyee can sue for wongful discharge, so, too,
can i n-house attorney enpl oyees, so long as the attorney-client
relationship is not breached. Id. at 490.

SPatricia Leigh Odell, Retaliatory Discharge: Corporate Counsel In a
Catch—-22 (Note), 44 Ala. L. Rev. 573, 576 (1993).

6145 111.2d 492, 164 I111.Dec. 892, 584 N.E. 2d 104 (II1. 1991)
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al so general counsel. The court found that the allowance of such
a tort action would underm ne the attorney-client relationship.?”

Balla v. Gambro is consistent wth Willy v. Coastal
Corporation, 8 where corporate counsel alleged that he had been
termnated for Insisting that the conpany conply wth
envi ronnental and securities reporting obligations. The court
interpreted Texas law to preclude assertion of a "wongful
di scharge"” tort by corporate counsel, noting that there existed
an established course of behavior for attorneys in the position
alleged -- serve the client or withdraw -- and that those were
the options available to corporate counsel.?®

The Balla v. Gambro rule was too harsh to survive for |ong,
and courts are now recognizing a right to sue where the
corporate counsel is acting on ethical considerations. In a
| eadi ng deci sion, General Dynamics Corp. v. Superior Court, 10 t he
California Suprene Court challenged the basic thesis of the
Balla v. Gambro line of cases. The court held that a |awer
should be entitled to the rights of a non-lawer to sue where no

sensitive confidentiality concerns are inplicated or, if they
exi st, confidentiality can be adequately safeguarded. It
1d. at 109-110. The IlIlinois Suprene Court expressed sone

concern that allow ng such a suit, even on public policy
grounds, woul d cause enployers to be less than candid with in-
house counsel in many situations, including instances of

questi onabl e conduct.

8647 F.Supp. 116 (S.D.Tex.1986), rev"d in part on other grounds, 855
F.2d 1160 (5th G r.1988). See also McGonagle v. Union Fidelity
Corp., 383 Pa. Super. 223, 556 A 2d 878 (Pa. Super. 1989).

91d. at 118. As one commentator has stated, "Willy®"s logic is

neither clear nor convincing ... [since] logic hardly dictates
that the rules nust go unsuppl enented by wongful discharge
protection for house counsel."” Ted Schneyer, Professionalism and

Public Policy: The Case of House Counsel, 2 Geo. J. Legal Ethics
449, 470-71 (1988). See also Herbster v. North American Co.for
Life & Health Insurance, 150 II1l. App.3d 21, 103 IlI.Dec. 322,
501 N.E.2d 343 (Ill. App. 1986), cert.denied, 484 U S. 850, 108
S.C. 150, 98 L.Ed.2d 105(1987)(plaintiff |awer was
unsuccessful in claimof retaliatory discharge, when fired for
refusal to act in violation of ethics rules and other | aws,
because attorneys occupy what the court calls a special place in
our society).

107 Cal . 4th 1164, 32 Cal .Rptr.2d 1, 876 P.2d 487 (Cal. 1994)
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rejected the notion that inside counsel's only choices were to
resign or conmt an ethical breach. 1!

The General Dynamics case was followed by GTE v. Stewart, 12
where the court recognized the right of an in-house attorney to
file suit for retaliatory discharge for ethics-based reasons. It
also suggested that this could be acconplished wthout
di scl osi ng confidential information.

Thus, since Balla v. Gambro, the pendulum is beginning to
sw ng back toward the corporate counsel. O chief concern to
courts, as seen in the General Dynamics case, is the issue of
protection of client confidentiality. Current or forner in-house
| awyers who inproperly disclose or seek to disclose client
confidences to further their <clains have received a chilly
reception by the courts.13 Corporate counsel now appear to have a
chance to redress a true retaliatory discharge, and an
addi ti onal avenue to pursue, other than resignation as a matter
of professional responsibility.

§ 6. 09 Enpl oynent Ri ghts of Cor por at e
Counsel —bi scri m nati on—Based Enploynent Suits by Inside
Counsel

A different rule is energing for suits based upon federa
antidiscrimnation laws -- at least to the extent that there is
little risk of disclosure of <confidential information. In
Kachmar v. Sungard Data Systems, 1Inc.,* the Third Crcuit,
confronting a situation in which discharged counsel asserted a
non-ethics based Title VII claim adopted a significantly nore
perm ssive view than Balla in allowing a retaliatory discharge
claimto go forward. Kachmar involved a suit by forner in-house
counsel fired after a series of disputes with top corporate
officials. She brought both Title VII and pendent state |aw

Hin its discussions, the court considered the similar plight of in-house
attorneys and their non-attorney coll eagues, and noted that simlarities of
circunstance dictate anal ogous courses of action, §1.e., availability of
the right to sue for wongful discharge. 1d. At 489-490. Note,
however, that the court also stated, in strong |anguage, that
where a retaliatory discharge claimcannot be conpletely

resol ved "w thout breaching the attorney-client privilege, the
suit may not proceed."” Id. at 490 (enphasis added).

12421 Mass. 22, 653 N.E. 2d 161 (Mass. 1995).

13See e.g., Douglas v. DynMcDernott Petrol eum Operations Co., 144
F.3d 364 (5th G r.1998); Siedle v. PutnamInvestnents, 147 F. 3d
7 (1st Cir.1998).

14709 F.3d 173 (3d G r.1997).
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clains. The district court "alluded to" the notion that
mai ntenance of a retaliatory discharge claim would inproperly
i nplicate communi cat i ons subj ect to t he attorney-client
privil ege and/ or i nformation rel ating to Kachmar' s
representation of Sungard.

The Third Crcuit first noted that other federal courts
confronting this question had upheld the right of discharged in-
house counsel to proceed under Title VII and related statutes.
It then pointed out that the policies underlying the federal
antidiscrimnation |aws took precedence over state law at-wl
di scharge principles. The court then found that the concerns for
di scl osure of client confidences, although reasonable, were not
enough to "warrant dismssing a plaintiff's case, especially
where there are other neans available to prevent unwarranted
di scl osure of confidential information." The court enunerated a
range of judicial neasures, including "the use of sealing and

protective orders, limted availability of evidence, orders
restricting the use of testinony in successive proceedi ngs, and,
where appropriate, in canera proceedings.” The court reversed

and remanded for the trial judge to frane a procedure permtting
vi ndi cation  of retaliatory discharge <clains while stil
"preserving t he core val ues of t he attorney-client
rel ati onshi p. "1 Kachmar suggests that those corporate counsel
who claim the protection of federal anti-discrimnation (or
ot her  enpl oyee-protective) law have a stronger hand in
respondi ng to dism ssal .7

At the other end of the spectrum at |east one court has
hel d that disclosure of client confidences by an inside counse
as a matter of |aw may not constitute "protected activity" under
federal discrimnation laws, and that termination of the
counsel / enpl oyee was permssible. In Douglas v. Dyn McDermott
Petroleum Operations, 18 the court held that an inside |awer's
di scl osure of information about alleged discrimnation in the
corporate work place to a federal agency amobunted to a violation

151d.
16]1d. at 182.

17The Association of the Bar of the Gty of New York Conmittee on Professiona
and Judicial Ethics Formal Op. No 1994-1 stated that no ethical provision
barred a terninated in-house counsel from pursuing a claimfor enploynent

di scrimnation against his forner enployer. The Cormittee did note that
fornmer in-house counsel was precluded fromserving either as attorney or
class representative for a proposed class action suit against his forner

enpl oyer. That role would create intolerable tension between the duty to
represent the class zealously and the duty to protect the confidences of his
former enpl oyer.

18163 F.3d 223 (5th Cir.1998)
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of the confidentiality provisions of Mdel Rule 1.6. The court
di sm ssed as "patently inplausible" Douglas' argunent that she
reasonably understood that the governnent agency was her client,
along with her corporate enployer. Because the inside |awer had
decl i ned contenporaneously to term her disclosure as a "whistle-
bl ower™ conplaint, the court did not need to reach the question
whet her the disclosure fell within the exception contained in
Model Rule 1.6(b)(2) as necessary to establish a "claim or
defense"” by M. Douglas against her enployer-client. The court
concluded with a blistering rebuke for |awers who violate
ethical rules and the "unique position of special trust” that
I nsi de counsel enjoys.

Excepting an unusual case |ike Douglas, where the inside
counsel disclosed client confidences and failed to invoke the
“claim or defense" exception in Mdel Rule 1.6(b)(2), the rule
in Kachmar is probably the prevailing standard, thus allow ng
i nside counsel to sue for enploynent di scrimnation if
confi dences can be protected. Kachmar capped a series of cases
that either explicitly or inplicitly allowed corporate counse
to sue their current or former corporate enployers for
enpl oynent di scrimnation prohibited by federal |aw 19

The Ilimtation that the <courts have inposed on these
federal discrimnation suits by corporate counsel are: (i)
protective orders and other devices to prevent unwarranted
di sclosure and (ii) the lawers nmay not be able to start or join
a class of other enployees 1i1f the corporate counsel had
participated in the defense of such clains. 20

8 6.10 Enploynent Rights of Corporate Counsel —Breach-of —-Contract
Cl ai ms by Inside Counse

Di sm ssed corporate counsel may have other options, such as
a breach of contract action?l, an action for violation of an

19hittl esey v. Union Carbide Corp., 742 F.2d 724 (2d Cir.1984) (age

di scrimnation); Stinneford v. Spiegel, Inc., 845 F. Supp. 1243 (N.D.I111.1994)
(age discrinmnation); Colightly—-Howell v. QG1I, Chenical and Atonic Wrkers,
806 F. Supp. 921 (D. Col 0.1992) (race or sex discrimnation); Rand v. C. F.

Industries, Inc., 797 F.Supp. 643 (N.D.I11.1992) (age discrimnation);
Hoskins v. Droke, 1995 W. 318817 (N.D.111.1995) (Title VI1); Vanek v.
Nut rasweet, 1993 W. 535209 (N.D.111.1993) (sex discrinmination); Verney v. Pa.

Tur npi ke Conmi ssion, 903 F.Supp. 826 (M D. Pa.1995) (Title VIIl—+etaliation).
20See e.g., Doe v. A Corp., 709 F.2d 1043 (5th G r. 1983); Hul
v. Cel anese, 513 F.2d 568 (2d Cir.1975); New York City Bar

Et hics Op. 1994-1.

21See Nordling v. Northern States Power Co., 478 N W2d 498
(Mnn.1991) (affirm ng dism ssal of retaliatory discharge tort
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appl i cabl e whistle-blower statute,?2 or a breach of an inplied-
in-fact dism ssal-for-cause-only agreenent arising from conpany
manual s or hand-outs.23 The availability of these avenues is
relatively sparse, state-specific, and of |imted useful ness as
an ex ante protection against retaliatory dismssal.

8§ 6.11 Enploynent Rights of Corporate Counsel —State and Federa
VWi st| e-Bl ower Protection Statutes

Al t hough the Anglo-Anerican endorsenent of the common |aw

doctrine of enploynent-at-wll still reigns over the world of
free enterprise, including the area of enploynent of corporate
counsel, enployees in sone fields have been successful in

challenging retaliatory discharge, also known as firing after
"whi stleblowing."” Under federal and state |aw provisions which
protect whistleblowers from retaliatory discharge, in-house
counsel are attenpting to prove in court that they, too, are
protected "enployees" wunder the terns of nost whistleblow ng
Statutes. 24

To date, only one judicial decision has extended state
statutory whistleblower protection specifically to corporate
counsel .25 OF the approximately 33 states that have enacted

clai m but reversing | ower court and allow ng breach of contract
action for in-house attorney).

22See, e.g., Parker v. M & T Chemicals, 236 N.J. Super. 451, 566
A.2d 215 (N. J. Super.Ct. App. Div.1989)(in suit filed under N.J.

whi st | ebl ower statute, court rejected enployer's defense that a
client, even a corporation, can end the | awer-client

rel ati onship despite the provisions of the whistlebl ow ng
statute).

25Mourad v. Automobile Club Ins. Ass®"n, 186 M ch. App. 715, 465
N. W2d 395 (M ch. Ct. App. 1991).

24See generally John L. Howard, Current Developments in
Whistleblower Protection, 39 Labor L. J. 67,69 (1988). A typica
state whistleblow ng statute, for exanple, provides that

enpl oyees may not be di scharged for reporting conpany w ongdoi ng
and related actions. The term "enpl oyee" generally is defined as
an individual who perfornms services under the control and
direction of an enployer, and receives wages or other
remuneration for such activities. This broad definition would
not preclude, on its face, enployees of corporate genera
counsel 's office.

25See Parker v. M & T Chem cals, 236 N.J. Super. 451, 566 A 2d 215
(N. J. Super. Ct. App. Div.1989) (recognizing that in-house attorneys
are enpl oyees within the neaning of the New Jersey Wi stl ebl ower
statute and can, therefore, sue an enployer for retaliatory

di schar ge).
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whi stleblowing statutes, less than half extend such protection
to private sector enployees.?2 Even anong those states that
create a cause of action for private enployees, none explicitly

addresses the issues facing in-house counsel. Moreover, sone
whi stl ebl ower statutes contain restrictions that severely
restrict i n-house counsel's ability to invoke statutory

protection. For exanple, in Wieder v. Skala,?” the court held
that the whistleblower statute did not apply to a retaliatory
di scharge claim by a law firm associate based upon the
attorney's efforts to have the firm conply with disciplinary
rul es, because the statute was not pleaded in the conplaint and
because the whistleblower statute is expressly limted to
"activity, policy or practice of the enployer ... which
presents a substantial and specific danger to the public health
or safety."?28

O her state courts have left open the possibility that an
attorney could sue under the applicable whistleblower statute
but have denied protection on the specific facts before them 29

26John Jacob Kobus, Jr., Note, Establishing Corporate Counsel®s Right
to Sue, 29 Val. U L. Rev. 1343,1401 (1995). The mmjority of the
whi st | ebl ower statutes only apply to public sector

whi stl ebl owers, and only a few extend protection to private
sector whistleblowers. Id.

27144 M sc.2d 346, 544 N.Y.S.2d 971 (N.Y. 1989)

281d. At 973.

29See Chilingirian v. Gty of Fraser, 194 Mch. App. 65, 486

N. W2d 347 (Mch. Ct. App. 1992) (private attorney could not
recover for wongful termnation as city attorney under state
Whi st ebl ower Protection Act because attorney was an independent
contractor rather than an enployee; "it is clear that plaintiff
was not 'in-house' counsel for the city"), aff*d 200 M ch. App.
198, 504 N.W2d 1 (1993); Contreras v. Ferro Corporation, 1993
WL 437585 (Chio App.1993) (in-house counsel, although an

enpl oyee under the whistleblower statute, could not invoke the
act's protection because he failed to follow procedures for
internal notification of alleged violations before contacting
outsi de authorities as required by the statute).

This material is protected by copyright. Copyright © 1999 various authors and the American Corporate Counsel Association (ACCA).



