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Faculty Biographies 
 

Raymond Agran 
 
Raymond D. Agran is a partner in Saul Ewing LLP’s business department in 
Philadelphia. He focuses his practice on domestic and international mergers and 
acquisitions, securities, venture capital, joint ventures, partnerships and strategic 
alliances, intellectual property licensing, distribution agreements and general commercial 
law, with emphasis most recently on mergers and acquisitions transactions in bankruptcy, 
particularly Section 363 sales. In his private practice, Mr. Agran has represented a wide 
variety of clients, from publicly traded and private companies, to start-up entrepreneurs, 
in all manner of corporate, securities and acquisition-related transactions, from the simple 
to the complex, from tender offers, to private negotiations, to bankruptcy reorganizations.  
 
Prior to joining Saul Ewing, Mr. Agran was a partner at Ballard Spahr Andrews and 
Ingersoll, LLP and Wolf, Block, Schorr and Solis-Cohen, two Philadelphia-based law 
firms, at which he was a partner in their respective business and finance departments and 
their mergers and acquisitions and securities practice groups. 
 
Mr. Agran received his BA, magna cum laude, from Yale University and earned his JD 
from Columbia University School of Law, where he was named a Chancellor Kent 
Scholar (highest honors) and a Harlan Fiske Stone Scholar (very high honors) and served 
as the associate editor of Columbia Journal of Transnational Law. 
 
Teresa Currier 
  
Teresa K.D. Currier is a partner in Saul Ewing LLP’s bankruptcy and restructuring 
department in Wilmington, DE, where she concentrates her practice in the areas of 
corporate bankruptcy and restructuring. Her practice includes active representation of 
debtors, creditors' committees, equity security holders' committees, trade creditors, 
secured creditors, indenture trustees and bondholders, unsecured creditors, and asset 
purchasers, primarily in the U.S. Bankruptcy Court for the District of Delaware. 
 
Prior to joining Saul Ewing, Ms. Currier was a partner with Klett Rooney Lieber & 
Schorling PC in its Wilmington, DE office. She has handled bankruptcy appeals to the 
U.S. District Court for the District of Delaware and the Third Circuit Court of Appeals, 
and was selected by U.S. District Court Judge Joseph Farnan, Jr. to serve on his ad hoc 
committee on bankruptcy issues. She also served on the merit selection panel named by 
the Third Circuit Court of Appeals to conduct the search for a second Delaware 
bankruptcy judge. 
 
Ms. Currier is a member of the American Bankruptcy Institute, ABA, and Turnaround 
Management Association. She has worked with the Delaware District Court judges 
planning Delaware's annual bench-bar conferences, and serves on the mega case 
committee for the U.S. Bankruptcy Court for the District of Delaware. 
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Ms. Currier received her BA, magna cum laude, from Lehigh University and her JD from 
Dickinson School of Law, summa cum laude, where she was awarded Order of the Coif 
distinction and served as comments editor of the Dickinson Law Review. 
 
Juliette Pryor 
  
Juliette Pryor is executive vice president, general counsel and chief ethics officer, U.S. 
Foodservice, Inc. In this role, Ms. Pryor is responsible for all legal, risk management and 
ethics and compliance functions. 
 
Prior to joining U.S. Foodservice, she was counsel in the Washington, DC office of 
Skadden Arps Slate Meagher & Flom. While at Skadden, she counseled domestic and 
international corporate clients in various aspects of sales, acquisitions, corporate 
restructurings, and other insolvency matters. Ms. Pryor also served as debtors’ counsel in 
Chapter 11 reorganizations and advised foreign and domestic creditors defending claims 
in U.S. bankruptcy cases. Before joining Skadden, she was chief legal officer and 
corporate secretary for e.spire Communications, Inc., a publicly traded 
telecommunications company. She oversaw all regulatory, legal and corporate reporting 
and compliance matters and successfully defended the company against a class action 
shareholder litigation. Ms. Pryor also helped manage the company through its Chapter 11 
reorganization, including an orderly wind down through a series of asset sales. 
Previously, as a political appointee, Ms. Pryor served as legal advisor to the vice 
chairman of the U.S. International Trade Commission, providing advice and counsel on 
antidumping and countervailing duty investigations, and intellectual property rights 
investigations. Ms. Pryor began her career as in-house counsel with IBM Corporation. 
 
She holds a BA from Fisk University. Ms. Pryor earned a MS from Georgetown 
University School of Foreign Service, and she received her JD from Georgetown 
University Law Center. 
 
J. Scott Victor 
  
J. Scott Victor is a founding partner and managing director of SSG Capital Advisors, 
LLC, a leading boutique middle market special situations investment banking firm with 
offices outside of Philadelphia, PA and in New York, NY. Prior to reacquiring SSG from 
National City/PNC, Mr. Victor was a senior managing director and co-head of the special 
situations group of National City Investment Banking, which acquired SSG in August, 
2006. 
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Prior to his transition to investment banking, he was a partner at Saul Ewing, LLP and a 
senior member of its bankruptcy and reorganization department. With extensive 
experience in representing companies in Chapter 11 proceedings, workouts, and 
restructurings, he is an expert in the restructuring, refinancing and sale of distressed 
middle-market companies. Mr. Victor has lead or participated in well over 125 sale, 
refinancing and restructuring assignments for distressed middle-market companies both 
in and outside of Chapter 11 proceedings and has testified as an expert in numerous 
bankruptcy courts across the U.S. He has given more than 100 presentations around the 
U.S. and Europe on bankruptcy and insolvency law, distressed M&A and turnaround 
financing issues. 
 
He is a fellow of the American College of Bankruptcy. He is also an active member of 
the Turnaround Management Association – immediate past chairman and former 
president of the Philadelphia Chapter and a former member of the executive committee 
and current member of the board of directors of TMA International. 
 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 4 of 553



Senior Loan Volume
1999 – 1H 2009

Source: Standard & Poor’s LCD M&A Stats

Note: This chart reflects the estimated primary volume to the US and European loan markets. The US Market includes tranches denominated 
in non-USD currencies as well as US dollars.  The European Market includes tranches denominated in non-Euro or Sterling currencies as well 
as Euros and Sterling.  Exchange rates from non-USD currencies are based upon date of launch of the individual transactions.
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Second Lien Volume
1Q 1997 – 2Q 2009

Source: Standard & Poor’s LCD M&A Stats
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Number of Middle-Market Deals By Quarter
(Defined as Issuers with EBITDA of $50 Million or Less)

1Q 1997 – 2Q 2009

Source: Standard & Poor’s LCD M&A Stats
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Total US Leveraged Buyout VolumeTotal US Leveraged Buyout Volume
1996 1996 –– 1H 20091H 2009

Note: The volume on this page includes the Total Sources (loans, secured debt, unsecured debt, sub debt, and equity) involved in Leveraged Buyouts.

Source: Standard & Poor’s LCD M&A Stats
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M&A Leveraged Loan Volume M&A Leveraged Loan Volume 
1Q 1997 1Q 1997 –– 2Q 20092Q 2009

Source: Standard & Poor’s LCD M&A Stats
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Initial Institutional Defaults Loan Amounts by QuarterInitial Institutional Defaults Loan Amounts by Quarter
Comprises Institutional Loans closed between 1995Comprises Institutional Loans closed between 1995--2Q 2009 for Issuers that File Publicly2Q 2009 for Issuers that File Publicly

Source: Standard & Poor’s LCD M&A Stats
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• Through the first half of 2008, business bankruptcy filings increased by 5,471 from the first half of 2007 and 9,512 from the first 

half of 2006

Quarterly Corporate Bankruptcy Filings
(1Q 2005 - 2Q 2009)

Business Bankruptcy Filings

Source: American Bankruptcy Institute

Note: Chapter 11 filings for public companies have already exceeded 2007 year end total
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Substantive and Strategic Differences between 
Standard Asset Purchase Agreements and  
Purchase Agreements for Section 363 Sales 

Raymond D. Agran, Partner 
Saul Ewing LLP 

Centre Square West, 38th Floor 
1500 Market Street 

Philadelphia, PA 19102-2186 
(215) 972-1890 

(215) 972-1935 (fax) 
ragran@saul.com 

 
Introduction 
 
 Any lawyer familiar with typical merger and acquisition experience should be 
readily able to serve as capable counsel for buyer or seller in a sale under Section 363 of 
the Bankruptcy Code, so long as the lawyer has a good understanding of the most 
significant considerations that represent the differences in documenting and negotiating 
such sales, versus standard asset purchase agreements.  For the debtor, an initial issue 
will be determining whether all, or only a portion, of its assets should be sought to be 
disposed of through a Section 363 sale, as opposed to an approved plan of reorganization, 
and then to prepare a form of asset purchase agreement that will serve as the standard 
against which potential bidders are to provide price, description of assets to be acquired 
and other relevant terms, conditions and comments.  For a potential buyer, the client will 
need to understand from counsel the limitations on potential due diligence in the 
bankruptcy context, in light of the speed of the transaction, and the advantages and 
disadvantages of being the first bidder in the sale process and what terms and conditions 
to expect in any ultimately concluded asset purchase agreement. 
 
The Horse to be Stalked or the Wolf in the Woods 
 
 For a debtor, particularly if the business is sought to be sold as a going concern, a 
Section 363 sale can serve as a swift method for disposing of individual business units, 
particularly described assets or even the entire business, a method much faster in fact 
than would be possible in any confirmed plan of reorganization.  So long as the debtor 
can demonstrate “sound business judgment” behind the reasons for the sale, the 
bankruptcy court typically will permit a debtor to solicit bids for the assets so identified 
and sell them off using motions under Section 363.  The business judgment justification 
usually stems from the likely larger sale price that would be obtained from individually 
negotiated deals rather than from a liquidation process.  As part of obtaining bankruptcy 
court approval for such Section 363 sales, the debtor will offer for approval bidding 
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procedures, including a proposed form of asset purchase agreement, bidder qualification 

methods, timing of bids, auction procedures, and the like.  In practical terms, these 

motions mean that debtor’s counsel will need to prepare an asset purchase agreement for 

potential bidder review and response, after which the debtor’s assessment of potential 

bids and bidders will include a comparison of proposed contingencies, representations 

and warranties, indemnification obligations and any holdbacks, for example, any of 

which might make a nominally higher purchase price bid actually less likely to generate 

more value to a debtor than other bids, with fewer such demands or carve-outs.   

 

 A debtor’s motion for approval of a Section 363 process would make clear than 

any sale to a buyer identified as the highest bidder (the “stalking horse” bidder) would 

nevertheless be subject to higher and better bids at a bankruptcy auction.  It should also 

be noted that such motions usually also provide a number of protections for a prospective 

stalking horse bidder.  For example:  prohibiting the debtor from continuing to seek 

buyers for the assets outside of the auction (i.e., a “no shop” clause); establishing a 

requirement that competing bids be submitted by a defined minimum number of days 

before the auction date and that the debtor provide such competing bids to the stalking 

horse bidder enough in advance of the auction to enable the stalking horse to match or 

exceed such bids; and requiring that any terms and conditions of any such competing bids 

be the same or similar in all material respects to those contained in the asset purchase 

agreement with the stalking horse bidder. 

 

 A particularly interested potential bidder must make an initial decision regarding 

whether it prefers to be the stalking horse, seizing the initiative with its proposed price 

and conditions, but with the attendant risk of being outbid at the auction, versus lying in 

wait, permitting a stalking horse to lead the way, and then leaping out, wolf-like, at the 

auction, to swallow the assets itself.  In assessing these pros and cons, potential bidders 

should also realize that because the bankruptcy court will need to approve the ultimate 

asset purchase agreement, which approval will need to consider potential objections that 

might be raised to the proposed deal by the seller’s creditors, a bidder needs to be 

sensitive to the likely reactions by creditors to particular terms and conditions that might 

be perceived as onerous or potentially diminishing value and which in turn could cause a 

bid to be overborne and rejected.  Moreover, a bidder needs to recognize that because the 

bankrupt seller will be likely to distribute sales proceeds immediately after the sale, the 

seller will be fairly unwilling to provide a buyer with any sort of extensive 

indemnification protections. 

 

The Section 363 Sale Asset Purchase Agreement – Salient Differences from the Standard 

 

Purchase Price 

 

 Because the entire purpose of the bankruptcy sale process is to maximize return to 

creditors, most Section 363 sales require that purchase consideration be entirely in cash, 

to avoid any potential issues that might arise with respect to valuation of alternate 

consideration such as a bidder’s shares of stock or the creditworthiness of its notes.  In 

some circumstances, where a bidder is also a secured creditor, consideration may include 
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offering to apply the full face value of its claim as a creditor (including any unsecured 

debt).  This technique, however, may cause other creditors to raise objections, as 

generating insufficient cash for the debtor to pay off these other claims. 

 

 In addition, most frequently, the seller demands a substantial deposit upon the 

execution of the asset purchase agreement, as evidence of the potential buyer’s 

commitment to the transaction, and its ability to close.  This deposit is credited against 

the purchase price at closing and in most circumstances is forfeited if the closing does not 

occur.  From the buyer’s perspective, since such a deposit will be required anyway, the 

stalking horse may wish to propose a more significant down payment than it might 

consider otherwise necessary, as a requirement for any competing bids, as a method of 

discouraging the arrival of any such overbidding wolves. 

 

Purchase Price Adjustments/Earn-Outs/Escrows 

 

 Just as in standard asset purchase agreements, a bidder can propose typical 

working capital or net asset value adjustments with respect to the proposed purchase 

price, to occur on or after closing.  It should be noted, however, that proposing such 

adjustments may increase the bidder’s risk of being outbid, since a flat, non-adjustable 

purchase price will be more appealing to both the seller and to the bankruptcy court and 

will prevent any potential overbidders from proposing any such adjustable purchase 

prices.  More importantly, creditors may well object to any such terms that could be 

characterized as delaying payment of any material portion of the purchase price, 

especially if dependent on a post-sale operation of the business such as an earn-out.  A 

similar issue arises with respect to allocation of the purchase price among assets for 

depreciation and amortization purposes if different secured creditors have liens on 

different assets.  Specifically, the allocation of the purchase price is required to represent 

the fair value of the particular purchased asset because, since each creditor has the right 

to the proceeds from the sale of an asset in which it has a security interest, if such an 

allocation disproportionately provides an advantage to one creditor over others, the 

disadvantaged creditors will likely complain to the bankruptcy court and therefore 

potentially significantly delay or even prevent the sale. 

 

 If, notwithstanding these concerns, the buyer demands a purchase price 

adjustment, the buyer should seek to establish a typical asset purchase escrow, in case 

such an adjustment would subsequently require the seller to return proceeds to the buyer.  

Such an escrow is particularly necessary in Section 363 deals because the seller otherwise 

will be distributing all sale proceeds promptly after the closing, to pay off its creditors, 

and will likely then still qualify as insolvent, without the ability in fact to return any 

portion of such proceeds.  If there are a large number of bidders, however, the buyer is 

unlikely to be able to have an offer that contains an escrow viewed as the highest and best 

bid at auction.  If an adjustment is included, in any event the seller should ensure that the 

asset purchase agreement provides that any payments to buyer pursuant to such 

adjustment provisions constitute “administrative expenses” under the Bankruptcy Code, 

giving the buyer a priority over other unsecured claims with respect to such adjustment 

obligation. 
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Specifically Identified Assets and Liabilities 

 

 Although the description of transferred assets and liabilities in a Section 363 asset 

purchase agreement generally is similar to that in a standard asset purchase agreement, in 

Section 363 sales the bidder should also deal with the assignment, assumption and 

rejection of “executory contracts” (including leases) under Section 365 of the Bankruptcy 

Code.  Executory contracts generally are defined as those in which additional future 

performance by another party would be required or expected.  Since the seller in 

bankruptcy has the right to assume or reject such executory contracts, the buyer will want 

to decide which executory contracts and leases the buyer wants to assume and to require 

the seller to cure any defaults (or provide reasonable assurance that that such defaults – 

which may have occurred and continued after the bankruptcy filing – with respect to the 

executory contracts and leases being assumed by the buyer.  In that regard, the buyer 

should address allocation of responsibility for such costs; although in general these are 

considered the seller’s responsibility, a buyer will be viewed as proposing a more 

attractive offer if it includes an assumption of such costs by the buyer.  The offer also 

should be required to include adequate assurances of the buyer’s future performance of 

the executory contracts the buyer proposes to assume.  

 

 Strikingly for an attorney experience in M&A outside of Section 363, Section 

365(f)(1) of the Bankruptcy Code permits the seller to transfer executory contracts 

regardless of any anti-assignment clauses they include, which dispenses entirely with the 

need to obtain any third party consents, on the theory that the bankruptcy court is 

ordering the assignment (with the exception of certain software and other intellectual 

property license agreements, which are subject to somewhat different rules under Section 

365(n) of the Bankruptcy Code).   

 

Representations and Warranties 

 

 In contrast to standard asset purchase agreements, Section 363 buyers normally 

must live with extremely limited representations and warranties, which may even be as 

few as those relating to the organization and authority of the seller and mere title to the 

assets being sold.  Between pre-bid due diligence and the bargaining power of the bidder, 

however, buyers often are able to obtain at least some sort of representations regarding 

environmental, employee benefits or product liability matters, especially if any such 

subjects are to survive bankruptcy as potential liabilities.  Other subject matter 

representations often include the seller’s compliance with applicable regulations 

(including holding all required permits), particularly if the seller is in a regulated 

industry; the condition, utility and sufficiency of assets to be transferred; description of 

any ongoing litigation; and tax matters.  Because of the need of overbidders to match or 

to exceed stalking horse bids, only the stalking horse bidder has a true opportunity to 

negotiate representations and warranties.  Although theoretically an overbidder could 

improve its bid by reducing any such representations and warranties required by the 

stalking horse bidder, this strategy may not be advisable since any such overbidder will 

have had almost no opportunity to perform due diligence and therefore may want to rely 
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on the stalking horse’s due diligence, which influenced the crafting of the representations 

and warranties in the stalking horse’s asset purchase agreement. 

 

 The seller, for its part, usually insists on disclaiming standard UCC 

representations and warranties such as fitness for a particular purpose or any warranty of 

merchantability, or its compliance with applicable laws or regulations.  In fact, very 

frequently, the seller insists on an absolute disclaimer, stating that the sale is being made 

on an “as is, where is” basis.  Interestingly, most buyers will accept such a disclaimer, in 

recognition that the seller will still likely be insolvent after the sale and that 

indemnification, in practical terms, will not really be available.  Buyers also are often 

comforted by the fact that Section 363 sales generally result in the transfer of assets free 

and clear of liens, claims and encumbrances (subject to certain exceptions). 

 

 Covenants 

 

 Similarly, although Section 363 purchase agreements generally contain standard 

asset purchase agreement covenant subjects, the covenants themselves are much more 

limited than in such standard agreements.  This is largely due to the buyer’s bid being 

subject to higher and better bids, as burdensome covenants are viewed as constituting a 

potential reduction of the purchase price.  For example, covenants regarding the operation 

of the business between signing and closing are usually less restrictive than is typical.  

Moreover, in the absence of such protections in the court approved bidding procedures, 

Section 363 asset purchase agreements rarely contain no-shop provisions that prohibit the 

seller from soliciting and providing information to other potential buyers, because that 

would potentially interfere with getting the highest and best price.  However, to attract a 

prospective buyer if interest is limited, the bankruptcy court may permit a “go shop” or 

“window shop” provision. 

 

 Most importantly, covenants are included to require buyer and seller to comply 

with Section 363 and other requirements of the Bankruptcy Code, such as the bidding 

procedures, providing notice to the parties in interest such as creditors, and complying 

with the sale orders.  Typically, a Section 363 asset purchase agreement also includes 

“break-up fees” – a fixed amount payable to the stalking horse if the sale is made to 

another bidder (although usually lower than such fees in standard agreements, generally 

ranging between 1% and 3% of the purchase price).  Such provisions usually also set 

forth other events that trigger the payment of the break-up fee,  including “tail” 

provisions, under which if an alternative deal is concluded within a certain period after 

any termination of the agreement with the stalking horse, the break-up fee is paid.  The 

agreement also provides that the break-up fee is to be treated as an administrative 

expense, with priority over other unsecured claims.  In addition to the break-up fee, the 

buyer is usually entitled, after such a termination, to an amount up to a specified 

maximum, to reimburse the stalking horse for some or all of its out-of-pocket due 

diligence and transaction expenses.  “Topping fees”, an amount payable to the stalking 

horse as a percentage of the amount by which the winning bid exceeds the stalking 

horse’s initial bid, have been proposed and accepted in the past, but under current 
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practice this type of fee has become much more rarely accepted by the seller or approved 

by the bankruptcy court. 

 

Closing 

 

 Just as with standard asset purchase agreements, Section 363 purchase agreements 

provide for closing shortly after the satisfaction or waiver of all closing conditions (which 

includes the entry of the sale order of the bankruptcy court).  Generally, buyers should 

provide in the agreement that closing will not occur until the later of (i) if no objection is 

filed, the expiration of the ten-day appeal period after entry of the sale order (contained in 

Fed. R. Bankr. P. 6004(h)), unless the bankruptcy court waives it in the sale order or (ii) 

if an objection is filed during the appeal period, the entry of a final appellate decision 

affirming the bankruptcy court’s denial of the objection. 

 

 Note that Section 363 sales do not require the approval of the debtor’s 

stockholders, since it is the bankruptcy court’s approval alone that is required.  Any other 

closing conditions would be set forth in the bidding procedures and sales orders also 

approved by the bankruptcy court.  For reference and samples, see the other materials 

submitted in connection with this panel. 

 

Termination 

 

 Aside from the kind of termination rights typical in standard asset purchase 

agreements, Section 363 purchase agreements include other triggers that flow out of 

bankruptcy proceedings, such as conversion of the proceeding from a Chapter 11 

reorganization to a Chapter 7 liquidation, the termination or adverse amendment of a 

debtor’s debtor-in-possession (DIP) financing; the seller having failed to obtain the 

requisite orders approving the sale and/or the bidding procedures by a certain date, or the 

seller concluding or the bankruptcy court approving, an alternate transaction. 

 

Survival and Indemnification 

 

 Unlike standard asset purchase agreements, under Section 363 sales, 

representations and warranties generally do not survive closing, except in limited 

circumstances (often for matters such as environmental or product liability) and, as a 

general concept, indemnification is usually not provided to the buyer.  If, however, some 

subject matters do warrant indemnification, the Section 363 sales agreement may provide 

for such survival (although, frankly, usually for only a few months) and some 

indemnification rights and mechanics.  If such an indemnification is provided, the buyer 

needs to include an escrow or holdback of some of the purchase price, since most of the 

proceeds of the sale will be delivered to creditors and the seller will likely be insolvent 

after the closing. 
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Conclusion 
 
 Section 363 sales offer a number of structural benefits not otherwise available, 
including the ability to obtain assets relatively easily and promptly, free and clear of all 
liens.  Because of the increasing frequency of bankruptcy filings in these difficult times, 
and Section 363 use generally, strategic and financial buyers are increasingly comfortable 
with buying specific assets or even entire businesses in this manner.  A shrewd client 
should keep an eye out for potentially excellent opportunities in the bankruptcy realm. 
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Please note, these additional resources are provided by the Association of Corporate 
Counsel and not by the faculty of this session. 

ACC Extras 
Supplemental resources available on www.acc.com 

 
 
 
609 New Bankruptcy Code for Non-bankruptcy Lawyers  
Program Material. February 2007  
http://www.acc.com/legalresources/resource.cfm?show=20096  
 
Loan Purchase Transactions: An Innovative Approach to Acquiring Real 
Estate Assets in a Downturn Market 
Article. June 2008 
http://www.acc.com/legalresources/resource.cfm?show=15882  
 
Top Ten Key Questions (and Answers) for Dealing with Financially 
Distressed Suppliers. 
Quick Reference. June 2008  
http://www.acc.com/legalresources/resource.cfm?show=116654  
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