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Faculty Biographies 
 
 
Brian Facey 
  
Brian Facey is a partner at Blake, Cassels & Graydon LLP in Toronto. He is also the 
relationship partner for a number of the firms' national and international clients. Mr. 
Facey has advised clients in hundreds of legal matters, including merger transactions, 
criminal cartel cases, and distribution and advertising matters under the Competition Act. 
He has represented many foreign investors, including state-owned investors and foreign 
governments, under the provisions of the Investment Canada Act and the new State-
Owned-Enterprise Guidelines. 
 
Mr. Facey is co-author of a leading treatise on Canadian competition law entitled 
“Competition and Antitrust Law: Canada and the United States.” He has testified before 
the Canadian Senate and Parliamentary Committees on proposed amendments to the 
Competition Act. He was appointed by the Commissioner of Competition as an external 
consultant to the Competition Bureau in relation to the recent amendments to Canada's 
competition laws. Mr. Facey is on the executive committee of the Canadian Bar 
Association’s national competition law section. He is active in the ABA - antitrust section 
and the International Bar Association. Mr. Facey is an adjunct professor of competition 
law at one of Canada's leading law schools, where he teaches competition law. He is also 
a private sector adviser to the International Competition Network. 
 
He holds a BA (Hons.) from the University of Toronto, an LLM from Georgetown 
University, and an LLB from the University of British Columbia. 
 
Deborah Majoras 
  
Deborah Platt Majoras is a vice president and general counsel for The Procter & Gamble 
Company, in Cincinnati, where she focuses on global litigation, antitrust, and 
compliance. 
 
Before joining Proctor & Gamble, she served as chairman of the Federal Trade 
Commission, where she focused on ensuring data security and protecting consumers from 
emerging frauds, such as identity theft and spyware and served as co-chair of the 
President’s Identity Theft Task Force. She also worked to implement sound antitrust 
policy regarding intellectual property, increase the efficiency and transparency of the 
merger review process, and strengthen cooperation among antitrust agencies around the 
world. Prior to the FTC, she served as principal deputy assistant attorney general at the 
Department of Justice Antitrust Division. She began her career at the international law 
firm, Jones Day, where she ultimately became a partner in the firm’s antitrust practice. 
 
She continues to pursue her strong interest in sound competition and consumer policy as 
co-chair of the U.S. Chamber of Commerce International Competition Policy Working 
Group, as a member of the governing council of the ABA’s antitrust section, and as an 
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advisor to the International Competition Network. She also serves on the boards of the 
Cincinnati Legal Aid Society and the Georgetown Law Corporate Counsel Institute. 
 
She earned her BA from Westminster College, where she now sits on the board, and her 
JD from the University of Virginia. 
 
François Ramsay 
  
François D. Ramsay is senior vice president, general counsel and secretary of Yellow 
Pages Group. Mr. Ramsay has been involved in a variety of matters affecting the 
companies where he worked, including mergers and acquisitions, debt and equity 
financings, corporate governance, as well as complex litigation matters. 
 
Prior to joining Yellow Pages Group, Mr. Ramsay was general counsel at Gildan 
Activewear Inc. (a leading Canadian manufacturer and marketer of high-quality 
activewear) and Le Groupe Vidéotron Ltée. (one of Canada’s largest integrated 
communications companies). 
 
Mr. Ramsay graduated from the Université de Montréal. 
 
Peter Wexler 
 
Peter Wexler is senior vice president and general counsel for Schneider Electric SA the 
world's leading energy management company. He was promoted to Schneider Electric's 
general counsel, after having served as vice president and general counsel of Schneider 
Electric's critical power and cooling services division formerly American Power 
Conversion Corporation. 
 
Prior to Schneider Electric, Mr. Wexler served as the vice president, associate general 
counsel, and assistant secretary for American Power Conversion Corporation. Before 
joining American Power Conversion, Mr. Wexler was corporate counsel for Stone and 
Webster Engineering Corporation in Boston. 
 
He received his bachelor’s from the University of Vermont and his JD from American 
University's Washington College of Law. 
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ASSOCIATION OF CORPORATE COUNSEL’S 2009 
ANNUAL GENERAL MEETING

“NEW GOVERNMENTS – NEW ANTITRUST LAWS: THE 
REINVIGORATION OF NORTH AMERICAN ANTITRUST 

ENFORCEMENT”

COURSE MATERIALS

INDEX

Tab Document

1. PowerPoint Presentation: “New Governments – New Antitrust Laws: The 
Reinvigoration of North American Antitrust Enforcement”

2. B. Facey and E. Kriaris, “Canada’s New Competition Regime: Compliance 
Guidance for General Counsel”, October 19, 2009

3. Remarks of Jon Leibowitz – 2009 Center for Democracy and Technology Gala, 
March 10, 2009

4. Remarks of Christine A. Varney, “Vigorous Antitrust Enforcement in this 
Challenging Era” – United States Chamber of Commerce, May 12, 2009

5. Remarks of Carl Shapiro, “Competition Policy in Distressed Industries” – ABA 
Antitrust Symposium, May 13, 2009

6. Speech of Thomas Rosch, “Thoughts on the Withdrawal of the DOJ Section 2 
Report” – IBA/ABA Conference on Antitrust in a Global Economy, June 25, 2009

7. “Significant Amendments to Canada’s Competition Act and Investment Canada Act 
Now in Force”, March 2009

8. Speaking Notes for Melanie Aitken – Canadian Bar Association, Competition Law 
Section, 2009, May 12, 2009

9. Speaking Notes for Melanie Aitken – The Senate Banking, Trade and Commerce 
Committee Hearings Regarding Competition Act Amendments, May 13, 2009
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Challenges For Corporate Counsel

• Changing regimes in tough economic times

• Globalization of antitrust

• Increased vigilance

• Balance compliance and cost
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Overview of Developments in Antitrust 

Enforcement

• Changing of the guard

• New heads appointed at the U.S. Department of 
Justice Antitrust Division and the Federal Trade 
Commission

• Appointment of new Canadian Commissioner of 
Competition

• European Commissioner’s term expires fall 2009
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Overview of Developments in Antitrust 

Enforcement

• Newly appointed regulators stress increased 
emphasis on antitrust enforcement

• Particular emphasis placed on enforcement in the 
healthcare/pharmaceutical and high-tech/internet 
sectors

• Amendments to Canada's Competition Act result in 
significant changes to most areas of competition law
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Effect of the Financial and Economic 

Crisis on Antitrust Enforcement

• Onset of financial and economic crisis has not dampened 
antitrust enforcement

– “The current economic challenges raise unique issues for antitrust 
authorities and private sectors…passive monitoring of market 
participants is not an option…Antitrust must be among the frontline 
issues in the Government's broader response to the distressed 
economy.” – Christine Varney

– “Clear rules protecting consumers and promoting innovation are all 
the more important in times of economic difficulty such as these.” –
Neelie Kroes

– “Canadians need to see that there is a vigilant cop on the beat…a 
recession is no excuse for an economic crime.” – Melanie Aitken
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Key Areas of Change

• Mergers

• Emphasis placed on merger review

• Regulators not willing to apply "failing firm" or "flailing firm" 
defenses unless circumstances merit 

• Greater co-operation between agencies in arriving at merger 
remedies
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Key Areas of Change

• Monopolization/Abuse of Dominance

• Increased emphasis on enforcement of unilateral conduct 
provisions

– U.S. DOJ withdraws September 2008 Report on Section 2 of 
the Sherman Act

– Canada amends laws to impose significant penalties for 
breaches of the abuse of dominance provisions
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Key Areas of Change

• Criminal Offences/Conspiracy

• More criminalization of antitrust violations around the world

• Focus on enforcement of criminal provisions relating to cartels

• Increasing criminal fines and longer jail sentences imposed in 
the U.S. for parties engaged in domestic and international 
cartels

• Introduction of per se criminal offences in Canada
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Key Pointers/Recommendations for 

In-House Counsel 

• Keep abreast of changes in the law

• Update antitrust compliance program to reflect changes in the 
law

• Conduct regulatory audits

• If possible violations of antitrust provisions are detected, quickly 
determine what these are and take appropriate steps
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Appendix A

Compliance Checklist

• Five key requirements for compliance programs:

1) Senior Management Involvement and Support

2) Antitrust Compliance Policies and Procedures

3) Training and Education

4) Monitoring, Auditing and Reporting Mechanisms

5) Consistent Disciplinary Procedures and 
Incentives
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Appendix B

What to do When the Regulator Calls

• If antitrust authorities attend at your offices with search warrants:

• advise them that you intend to co-operate with the search, but 
would like to contact outside legal counsel, who will want to attend 
to review the search warrant, etc.

• if regulators are not willing to wait, do not obstruct their search in 
any way; call counsel immediately

• no documents that could possibly be relevant to the regulator’s 
search should be removed from the premises or destroyed during 
the search

• keep an accurate record of all documents seized

• direct all questions to your outside legal counsel

• claim privilege over any documents that are privileged and ask that 
these be sealed
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Montréal    Ottawa    Vancouver    New York    Chicago    London    Beijing    blakes.com

Competition, Antitrust & Foreign Investment
Bulletin

March 2009Blake, Cassels & Graydon LLP 

Significant Amendments to Canada’s 
Competition Act and Investment 
Canada Act Now in Force

Budget Implementation Act (2009) Proclaimed 
in Force

A.	 Significant Amendments Become Law

On March 12, Bill C-10 received royal assent and •	
came into force of law. The Budget Implementation 
Act (2009) enacts several significant amendments 
to the Competition Act and the Investment Canada 
Act.

B.	 Highlights of New Provisions

Introduction of U.S.-style “second request” •	
mechanism for mergers.

Introduction of national security test on •	
investments by non-Canadians in new or existing 
Canadian businesses.

Government now has criminal and civil enforcement •	
options for agreements between competitors.

Expansion of civil liability for damages to •	 per se 
illegal agreements between competitors.

Decriminalization of resale price maintenance, price •	
discrimination and predatory pricing.

Penalties and remedies:•	

-	 Higher fines and longer jail terms for criminal 
conduct

-	 Monetary penalty for abuse of dominance

-	 Increased monetary penalties for misleading 
advertising

-	 Private right of access for resale price 
maintenance.

C.	M erger Review Process – Competition Act

•	 Recap of prior law:

-	 Under the prior merger review process, the 
maximum waiting period prior to closing was 42 
days from the date of filing. To prevent closing 
after the waiting period, the Commissioner of 
Competition could seek injunctive relief from 
the Competition Tribunal in order to obtain more 
time to review the transaction.

-	 Unless volunteered by the parties, the 
Commissioner had to apply for a court order 
(i.e., subpoena) to obtain information over and 
above the pre-merger filing. The Commissioner 
had three years to challenge a completed 
merger.

	What has changed?•	

-	 New amendments replace the existing merger 
review process with one that closely resembles 
the U.S. procedure for merger review.

-	 Initial 30-day waiting period followed by possible 
demand for more detailed information (“second 
request”) in cases that raise substantive 
competition issues.

-	 Requested information must be “relevant” to a 
competitive assessment of proposed merger, 
but no judicial oversight or similar procedural 
protection against overreaching demands.  

-	 Third-party requests for information still require 
court authorization.

-	 Parties not permitted to close the transaction 
until 30 days after compliance with the second 
request.

-	 Commissioner retains right to apply for 
subpoenas and temporary injunctions to extend 
review prior to closing.

-	 Commissioner’s right to challenge a merger is 
now limited to a period of only one year after 
closing.

Cont’d on Page 2 
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D.	 Foreign Investor Review – Investment Canada Act

Recap of prior framework rules:•	

-		A pplies to acquisition of control of a Canadian 
business or creation of a new Canadian business 
by a non-Canadian investor.

-	 Review threshold was based on “book value” of 
business assets.

-	 Substantive test for reviewable transactions: 
whether a transaction is “likely to be of net 
benefit to Canada”? Minister’s decision is based 
on an application for review, which may include 
undertakings and representations from third 
parties and government entities.

•	 What has changed?

-		 New ground for review of foreign investment: 
whether investment could be injurious to national 
security?

•	 Term “national security” left undefined.

•	 Federal Cabinet obtains broad powers over 
investments that raise national security 
concerns, including the power to block 
transactions or impose terms and conditions 
prior to authorizing the investment.

-		 New financial thresholds triggering review:

•	 C$600-million for two years following 
implementation.

•	 C$800-million for two additional years.

•	 C$1-billion thereafter (adjusted annually for 
inflation).

•	 Financial thresholds based on “enterprise 
value” of assets.

•	 Thresholds apply to all sensitive sectors other 
than culture – including uranium, transport 
and financial services.

E.	 Agreements Between Competitors

Recap of prior law:•	

-		 Prior law required Crown to prove that an 
agreement/arrangement between competitors 
had lessened competition “unduly” or had 
unreasonably enhanced a product’s price.

-	 Evaluation of conduct incorporated complex 
legal/economic concepts such as market power, 
relevant market, etc.

-	 Criminal standard of proof (i.e., beyond a 
reasonable doubt) made prosecuting these cases 
an uphill battle for the Crown.

-	 Competitive effects test governing hard-core 
cartel agreements was out of step with other 
major antitrust jurisdictions (i.e., U.S. and EU).

-	 Civil actions for damages were based on the 
criminal law “undueness” test, which has 
discouraged private suits.

•	 What has changed?

-	 Criminal standard changes from focus on 
economic effects to per se rules.

-	 Government now has two enforcement options 
for agreements between competitors:

•	 hard core cartel agreements (e.g., price-
fixing activity) are subject to serious criminal 
sanctions and private actions for damages; 
and

•	 other agreements between competitors 
that could lessen or prevent competition 
substantially are subject to investigation by 
the Bureau and civil review by the Tribunal, 
although no fines or private damages can be 
imposed.

-	 New criminal standard makes it illegal for 
competitors (or persons who would be likely 
to compete) to enter into an agreement or 
arrangement:

•	 fixing prices;

•	 allocating sales, territories, customers and 
markets; and

•	 fixing production or supply.

-	 Breach of these per se rules could lead to a 
prison term not exceeding 14 years or a fine not 
exceeding C$25-million and also exposes parties 
to civil liability for damages.

-	 New defence places the burden on the 
defendants to prove, on the balance of 
probabilities, that: Cont’d on Page 3
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•	 the agreement/arrangement is ancillary to a 
broader or separate principal agreement that 
includes same parties; and

•	 the agreement/arrangement is “reasonably 
necessary” for implementing the principal 
agreement.

-	 Retains other existing defences (agreements 
between affiliates, export cartels, regulated 
conduct, etc.)

Compliance considerations:•	

-	 Review of existing commercial agreements with 
competitors to ensure compliance, including joint 
venture agreements, strategic alliances, non-
compete agreements, distribution contracts, IP 
licences, franchise agreements, etc.

-	 Consider seeking Bureau’s compliance advice 
during one-year transitional period. Criminal 
prohibitions (and derivative civil liability) do not 
come into force until one year from the date of 
royal assent, i.e., March 12, 2009.

-	 Specific provision for voluntary application 
to Bureau for “binding” advisory opinions for 
agreements and arrangements entered into 
before Act came into force.

-	 Update compliance programs and training 
modules.

Civilly Reviewable Agreements Between •	
Competitors

-	 Existing and proposed agreements between 
competitors that are not subject to the criminal 
per se prohibitions are covered by a new civil 
review provision of the Act (new Section 90.1).

-	 Commissioner is the only person who can bring 
enforcement proceedings to Tribunal.

-	A greements that are likely to substantially lessen 
competition can only be remedied by a Tribunal 
prohibition order.

-	 Tribunal’s assessment of non-criminal 
agreements between competitors will be based 
on the same assessment criteria that currently 
apply to mergers.

-	 Efficiencies defence that parallels the defence 
under the merger provisions of the Act is 
available.

F.	 Abuse of Dominance

Significant Administrative Monetary Penalties for •	
Abuse of Dominance

-		 Competition Tribunal now has authority to 
impose AMPS of up to C$10-million (C$15-
million for repeat contraveners).

-	 Possible chilling effect on vigorous and 
aggressive competition in the marketplace.

-	 Constitutionality concerns have been raised 
regarding similar provisions because of penal 
consequences for contravention of a civil 
provision.

G.	 Agreements with Customers/Suppliers/Licensees

Provisions dealing with price discrimination, resale •	
price maintenance and predatory pricing, all of 
which are currently criminal offences, are repealed.

-		 New civil provision for resale price maintenance 
designed to address situations where resale 
price maintenance has an adverse effect on 
competition.

-	 Price discrimination and predatory pricing are 
now dealt with exclusively under the civil 
provisions of the statute governing abuse of 
dominance (monopolization), which requires that 
there be a showing of substantial anticompetitive 
effects.

For further information, please contact a member of 
Blakes Competition, Antitrust & Foreign Investment 
Group.

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 71 of 80

mailto:dorothy.byers@blakes.com
mailto:privacyofficer@blakes.com
mailto:lynn.spencer@blakes.com
http://www.blakes.com/english/subscribe.asp
http://blakes.com/english/Montr�al.html
http://blakes.com/english/Ottawa.html
http://blakes.com/english/Toronto.html
http://blakes.com/english/Calgary.html
http://blakes.com/english/Vancouver.html
http://blakes.com/english/NewYork.html
http://blakes.com/english/Chicago.html
http://blakes.com/english/London.html
http://blakes.com/english/Beijing.html
http://blakes.com/english/index.asp
http://www.blakes.com/english/practiceareas/areas.asp?Search=Description&Area=Competition%2C+Antitrust+%26+Foreign+Investment&loc=
http://www.blakes.com/english/practiceareas/areas.asp?Search=Description&Area=Competition%2C+Antitrust+%26+Foreign+Investment&loc=


ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 72 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 73 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 74 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 75 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 76 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 77 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 78 of 80



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 79 of 80



Please note, these additional resources are provided by the Association of Corporate 
Counsel and not by the faculty of this session. 

ACC Extras 
Supplemental resources available on www.acc.com 

 
 
 
507 - How to Conduct an Efficient & BeneficialAntitrust Audit 
Program Material. Decemeber 2007  
http://www.acc.com/legalresources/resource.cfm?show=19916  
 
Model Association Antitrust Compliance Policy  
Sample Form & Policy. January 2009  
http://www.acc.com/legalresources/resource.cfm?show=129043  
 
Model Association Antitrust Compliance Guide. 
Sample Form & Policy. January 2009 
http://www.acc.com/legalresources/resource.cfm?show=129380  
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