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Faculty Biographies

Lauren Alterman
Vice President, Health, Safety & Environment
Saint-Gobain Corporation

Joshua Davis

Joshua Davis is the managing shareholder of the Boston Office of Ogletree Deakins, one
of the nation's largest employment and labor law firms. He has an active litigation
practice, including the defense of collective actions and appellate matters.

Prior to founding Ogletree's Boston office, he was a partner in the Boston law firms of
Hill & Barlow and Goulston & Storrs.

Mr. Olson also serves as a visiting lecturer in law at Northeastern University School of
Law where teaches employment discrimination.

Mr. Davis received his BA, with high honors, from Swarthmore College and his JD, with
honors, from the University of Chicago Law School.

Jo Ann Kaplan

Jo Ann Shotwell Kaplan is of counsel with Prince Lobel in Boston, MA. Ms. Kaplan is
an experienced and successful complex civil litigator, having practiced before state and
federal trial and appellate courts, administrative agencies, and arbitral tribunals. Her
experience spans the full range of business litigation, including commercial, corporate
transactional, employment, environmental and toxic tort, insurance, real estate,
construction, intellectual property, securities, government contract and qui tam
whistleblower, product liability and personal injury, bankruptcy, and consumer protection
claims, as well as the defense of government investigations and conduct of internal
corporate investigations.

Immediately before joining Prince Lobel, Ms. Kaplan served as general counsel of the
New England Legal Foundation, where she handled and supervised appellate amicus
litigation on constitutional and other cutting-edge legal issues of concern to New England
businesses and property owners before the US Supreme Court, the 1st and 2nd Circuit
Courts of Appeal, and the state appellate courts throughout New England. Prior to her
tenure with the New England Legal Foundation, Ms. Kaplan practiced in the
environmental and energy field, first as a Massachusetts assistant attorney general and
then in private practice, most recently as a partner at Choate, Hall & Stewart in Boston.
Ms. Kaplan then served as chief counsel, litigation, for Thermo Fisher Scientific Inc., a
multinational public company and life sciences leader.
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Ms. Kaplan earned her BA, summa cum laude, from Tufts University and her JD from
the University of Virginia School of Law.
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PARADE OF HORRIBLES

* “POLLUTER”

+ ENTIRE COMPLIANCE PICTURE FAIR
GAME

+ HUGE DRAG ON COMPANY’S $, TIME,
RESOURCES, AND REPUTATION

+ POTENTIAL PERSONAL AND CRIMINAL
LIABILITY

» LOSS OF GOVERNMENT CONTRACTS

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!

WHAT’S THE SOLUTION?

2009 Annual Meeting
October 18-21 Boston

Don't just survive

» HAVE AN EFFECTIVE COMPLIANCE
PROGRAM

» TREAT EMPLOYEES WELL

* MINIMIZE RISKS/COSTS THROUGH
CONTRACT TERMS

+ USE EXPERTS EFFECTIVELY
+ DEAL EFFECTIVELY WITH REGULATORS

+ BE SMART ABOUT PURSUING THIRD
PARTIES

+ GO BEYOND COMPLIANCE IF FEASIBLE

Don't just survive. Thrive!
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October 18-21 Boston

Don't just survive. Thrive!
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KEY ELEMENTS OF AN EFFECTIVE COMPLIANCE
PROGRAM

TOP-LEVEL COMMITMENT

MANAGERIAL ACCOUNTABILITY

ADEQUATE PROFESSIONAL STAFFING, TRAINING, AND
AUTHORITY

« ADEQUATE FUNDING

EFFECTIVE COMMUNICATION AND INTEGRATION
FORWARD-LOOKING/PROACTIVE APPROACH

CULTURE OF COMPLIANCE

2009 Annual Meetin e Byt ey
October 18-21 Bostogn Don't just surviv

TREAT EMPLOYEES WELL TO MINIMIZE
UNFOUNDED WHISTLEBLOWER CLAIMS

» Encourage Internal Reporting
» Treat Employees as Stakeholders

* Avoid Hasty or Heated
Employment Decisions

2009 Annual Meeting

October 18-21 Boston Don't just sun

TRANSACTIONAL CONSIDERATIONS

ARBITRATE

WAIVE JURY TRIALS

LIMIT DISCOVERY/E-DISCOVERY

— Henry S. Noyes, “If You (Re) Build It, They Will Come: Contracts to Remake the
Rules of Litigation In Arbitration’s Image,” Harvard Journal of Law & Public Policy,
Vol. 30, No. 2, Spring 2007

NEGOTIATE INDEMNITIES/HOLD-BACKS/ESCROWS

CONSIDER INSURANCE

RECOGNIZE THE LIMITATIONS OF PHASE | SITE ASSESSMENTS

INVOLVE ENVIRONMENTAL PROFESSIONALS

2009 Annual Meeting

October 18-21 Boston Don't just s

Copyright © 2009 Association of Corporate Counsel 5 of 58



ACC's 2009 Annual Meeting Don't just survive. Thrive!

USE OF EXPERTS

+ CHOOSE WISELY
— TESTIFYING EXPERIENCE
— KNOW PRIOR TESTIMONY
* INVOLVE EARLY

* WORK TOGETHER ON CONCLUSIONS AND
DOCUMENTATION

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

DEALING WITH REGULATORS

* INSPECTIONS
* INTERNAL INVESTIGATIONS
* INFORMAL ENFORCEMENT ACTION

2009 Annual Meeting

Don't just

October 18-21 Boston

INSPECTIONS

PREPARE, PREPARE, PREPARE
DETERMINE PURPOSE AND SCOPE AND VERIFY AUTHORITY
INVOLVE OUTSIDE PROFESSIONAL(S)
DESIGNATE SPOKESPERSON AND LIMIT ACCESS TO
EMPLOYEES

+ AVOID ADMISSIONS
DOCUMENT MEASUREMENTS, SAMPLING, ANALYSES,
OBSERVATIONS, STATEMENTS

« TAKE AND PROMPTLY ANALYZE SPLIT SAMPLES
PRESERVE PHYSICAL EVIDENCE, WITH CHAIN-OF-CUSTODY
DOCUMENTATION
OBTAIN REPORT OF RESULTS ASAP

2009 Annual Meeting
October 18-21 Boston

Don't just
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INTERNAL INVESTIGATIONS

AMERICAN COLLEGE OF TRIAL LAWYERS' RECOMMENDED
PRACTICES FOR COMPANIES AND THEIR COUNSEL IN
CONDUCTNG INTERNAL INVESTIGATIONS

« Factors to Consider in Deciding Whether and How to Conduct, and
How to Document

* Role of the Board, Management, General Counsel, Outside Counsel

« Communication with and Indemnification of Employees

« Document Retention and Review and Witness Interviews

2009 Annual Meeting

Don't just survive. Thrive!

October 18-21 Boston

INFORMAL ENFORCEMENT
ACTION

» SETTLE EARLY AND OFTEN

* GET INTO COMPLIANCE ASAP

+ CAN PUSH BACK ON PENALTY CALCULATION
» KEEP THEM TALKING

» AVOID ADMISSIONS

2009 Annual Meeting

Don't just

October 18-21 Boston

PURSUING THIRD PARTIES:
LOOK BEFORE YOU LEAP

* AT POTENTIAL COUNTERCLAIMS

+ AT IMPACT ON IMPORTANT RELATIONSHIPS
AND INDUSTRY CULTURE

» AT ASSOCIATED VISIBILITY AND RAMIFICATIONS
— The Best Insurance Claim May Be No Insurance Claim.

2009 Annual Meeting
October 18-21 Boston

Don't just
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BEYOND COMPLIANCE

* IMAGE MATTERS

* GOOD-FAITH, SIGNIFICANT
INITIATIVES THAT GO BEYOND
COMPLIANCE MATTER

+ OPPORTUNITY TO DO WELL (OR
BETTER, ANYWAY) BY DOING GOOD

2009 Annual Meeting Don't just survive. Thrive!

October 18-21 Boston
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The Changing Landscape of Electronic

Discovery (E-Discovery)

* Proposed Changes to Federal Rules of
Civil Procedure are now Law

* Electronic methods of collecting and
storing data are prevalent

* E-mail has become the best source of
“smoking gun” evidence

2009 Annual Meeting

Don't just survive. Thrive!

October 18-21 Boston

Why Should You Be Aware of Evolving
E-Discovery Issues?

2009 Annual Meeting

Don't just survive. Thrive!

October 18-21 Boston

Consequences of Failure to Preserve
Electronic Information

1. Monetary penalties (attorneys’ fees,
costs, restoration of data, etc.)

2. Exclusion of evidence and testimony
at trial

3. Adverse jury instructions
4. Dismissal or default judgment

2009 Annual Meeting
October 18-21 Boston

Don't just s
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Consequences of Failure to Preserve
Electronic Information (Cont’d)

5. Criminal penalties (if document
destruction is designed to obstruct
litigation)

6. Tort cause of action for spoliation

7. Ethical charges against counsel

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!

What Should be Preserved?

» Documents created by or in the possession of
individuals likely to have discoverable
information that the disclosing party may use
to support its claims or defenses.

Zubulake v. UBS Warburg LLC, 220 F.R.D. 216 (S.D.N.Y 2003)

2009 Annual Meeting

October 18-21 Boston Don't just su

When Does the Duty to Preserve Potential
Evidence Arise?

* When the party knows evidence may be relevant in future
litigation
» Preservation Duty can therefore arise before:
— Commencement of the lawsuit;
— Filing of complaints with agencies;
— Receipt of subpoena; or
— Initiation of a formal investigation

2009 Annual Meeting

October 18-21 Boston Don't just
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Summary of Data Preservation Obligations
from Zubulake IV

Once a party reasonably anticipates litigation, it must suspend
its routine document retention policy and put in place a “litigation
hold.”

« As a general rule, a party need not preserve inaccessible
backup tapes (as opposed to backup tapes actively used for
information retrieval)

« Exception: If Company can determine where electronic data for
“key players” is located on backup tapes, those tapes should be
preserved.

2009 Annual Meeting
October 18-21 Boston

Don't just survive

Practice Tips

+ Before or at the time of Litigation
— Don’t wait to preserve
« Identify anticipation date
* Take necessary preservation steps
* Issue hold notices

2009 Annual Meeting
October 18-21 Boston

Don't just sur

Practice Tips (Cont’d)

» Before or at the time of litigation
— Don’'t make promises you can’t keep

* Know what the company has and
doesn’t have

—Know what the company can and

can’t do to locate electronically stored
information and documents.

2009 Annual Meeting
October 18-21 Boston

Don't just s
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Practice Tips (Cont’d)

 During litigation/Investigation
— Object to production of metadata

— Determine in advance the form in which
you will produce electronically stored
information (and notify the other side)

— Protect privilege — Review e-mail chains

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!

Communication is Key

 All of the Following have Important Roles in

E-Discovery Matters and Must Communicate to
Ensure Compliance with Federal, State, and
Local Rules

« Corporate Counsel

« Outside Counsel

« Company IT Department

« Employees/Key Players

2009 Annual Meeting

October 18-21 Boston Don't just sur

Create Retention Policies/Practices

» Ensure someone is in charge of record retention
» Develop team to address discovery issues

» Organize how electronic information is preserved
» Keep current on technology used by company

» Monitor litigation hold letters

» Create response team when the need to preserve
discovery arises

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!
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Key Points for Litigation Hold Policies

» A policy for Legal - outline responsibilities in providing a
Litigation Hold notice to key players

+ A policy for employees - outline employees responsibilities
and preservation procedures

« Standardized method for providing the Litigation Hold
— Litigation Hold notices should be clear and stated in plain
English
— Create checklist for data search
— Keep track of whether key players have responded to
litigation hold notice

2009 Annual Meeting - s
October 18-21 Boston Don't just sur

Key Points for Litigation Hold Policies

+ A training program — hold training sessions to further
educate employees about their preservation and retention
responsibilities

« Audit or spot check to make sure employees are properly
following the policies and procedures

« Send reminder notices - one litigation hold notice may not
be sufficient

2009 Annual Meeting
October 18-21 Boston

Litigation Hold Checklist

V' Send the Litigation Hold notice to Key Players (employees likely to
have responsive materials).

vV Be slgeciﬁc about which records need to be preserved
V E.g., records, documents, and drafts (Eaper or electronic) created
within a specific time period that are about X subject matter,

person, claim, etc.

V' Clarify the need to preserve relevant documents normally scheduled for
disposal according to standard retention guidelines.

V' Pay attention to documents or information containing legal analysis to
avoid waiving Attorney-Client Privilege.

V' Provide the responsible lawyer's/ corporate contact information in the
notice so any questions can get addressed immediately.

2009 Annual Meeting

October 18-21 Boston
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Litigation Hold Checklist

Vv Communicate directly with key players on a consistent basis—a blanket
statement to all personnel may no longer be sufficient.

V' Retain evidence of communications regarding litigation holds for proof
of good faith effort on the part of the organization.

V' When the matter is concluded, send employees a Notice of Termination
of the Litigation Hold and indicate that regular record keeping rules
once again apply.

Vv Remember — because information may be subject to more than one
Litigation Hold, verify if other pending matters require the information to be
preserved.

V' Above all else, never rush to destroy.

Don't just survive. Thrive!
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Corporate Counsel

Purpose of Internal EH&S Audits
@ Determine compliance
@ Ensure compliance
@ Prevent surprises

Corporate Counsel

Counsel Your Audit Teams to be
Objective
@ Be objective and accurate when recording
observations.
@ Use factual and calm language:
e “The meter reading was ___ ppm.”

e “Acopyofthe __ report could not be located.”

e “The facility manager did not have an answer to my
question about ”

Corporate Counsel

Avoid Subjectivity and Speculation

@ Do not use language that involves legal
judgment or conclusion: “violation,”
“illegal,” “not in compliance,” “bad,”
“wrong,” etc.

e “The meter reading was bad, I saw a violation.”
@ Avoid emotion, hyperbole, colorful terms:

e “That toxic-smelling cr_p was oozing out all over the
d_mn place for G_d knows how long!”

Copyright © 2009 Association of Corporate Counsel
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Corporate Counsel

CAVEAT:

@ Routine EH&S audits are generally not
protected under the attorney-client privilege
or attorney work product doctrine.

Pf\/yxx,mi()n of
Corporate Counsel

Discovering Potential Violations

Contact the Law Department

ACC Privilege: Public Policy

@ “[To] encourage full and frank
communication between attorneys and their
clients and thereby promote broader public
interests in the observance of law and

administration of justice.” Upjohn Co. v. United
States, 449 US 383, 389 (1981)

@ Privilege belongs to Client

Copyright © 2009 Association of Corporate Counsel 16 of 58
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/XCC hissnst
Corporate Counsel

ACC Privilege: Elements
1. Where legal advice of 5. By the client;

any kind is sought; 6. Are at this instance
2. From a professional permanently

legal advisor in his/her protected;

capacity as such; 7. From disclosure by
3. The communications himself or by his

relating to that legal advisor;

purpose; 8. Unless the protection
4. Made in confidence; be waived.

Corporate Counsel

ACC Privilege in a Corporate Setting

1. The communications were 5. Communications treated

by employees; as & kept confidential;
2. At the direction of 6. Were made to counsel;
corporate superiors; 7. Information not available
3. For the purpose of from upper-echelon
obtaining legal advice management; and
from counsel; 8. Employees knew they
4. Concerned matters within were being questioned so
the scope of the that company can obtain
employees’ duties; legal advice.

Corporate Counsel

AWP Doctrine Elements

@ Protects attorney’s thoughts and ideas when
addressing legal issues.

@ Doctrine asserted only by attorney and
waived only by attorney.

@ Protects investigations conducted by
employees or third parties to assist attorney
in forming opinion.
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Corporate Counsel

Waiver: ACC Privilege, AWP Doctrine

@ “In determining whether to charge a corporation,
that corporation’s . . . willingness to cooperate
with the government’s investigation may be
relevant . ..”

@ “In gauging the extent of the corporation’s
cooperation, the prosecutor may consider the
corporation’s willingness . . . to waive the
attorney-client and work product privileges.”

Why Feds Want Waivers

@ “Such waivers permit the government to
obtain statements of possible witnesses,
subjects, and targets, [and] they are often
critical in enabling the government to
evaluate the completeness of the
corporation’s voluntary disclosure and
cooperation.”

/ CC Association of
Corporate Counsel

Voluntary Disclosure Policies

State and Federal

Copyright © 2009 Association of Corporate Counsel 18 of 58
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/XCC hissnst
Corporate Counsel

USEPA - Incentives for Self-Policing:
Discovery, Disclosure, Correction and
Prevention of Violations

@ Applicability
e Assessment of penalties for violations under all
federal environmental statutes that EPA

administers, including FIFRA, TSCA, CAA,
CWA, etc.

e Any business may use this policy regardless of
size or type.

//\«:E\E\.‘R’;kf‘.f‘ﬁ‘dﬁm
Federal Self-Policing Policy - 9 Criteria

1. Violation discovered through systematic audit.

a.  an environmental audit or a compliance-managed system
that reflects due diligence in detecting, preventing and
correcting violations

b.  the regulated entity must provide written documentation
on how due diligence is exercised.

2. Identify violation voluntarily, not through a legally
mandated monitoring or sampling requirement in a
statute, regulation, permit, judicial/administrative
order, or consent agreement.

3. Must fully disclose (in writing) a specific violation
within 21 days after it was discovered that the
violation has occurred, or may have occurred.

Corporate Counsel

Self-Policing Policy Criteria cont’d

4. Violation must be identified and disclosed before:

a. Inspection or information request from federal, state or
local agency;

. Notice of citizen suit or filing of a complaint by a third
party; or

c. Imminent discovery of the violation by the regulatory
agency or violation reported by an employee.

5. Correct violation w/i 60 days of discovery; notify
EPA in writing that violation has been corrected; and
take appropriate measures to remedy any human or
environmental harm. If you need more than 60 days,
notify EPA in writing before expiration of 60-days.

6. Agree in writing to take steps to prevent recurrence,
which may include improvements to environmental
auditing or due diligence efforts.

Copyright © 2009 Association of Corporate Counsel 19 of 58
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/XCC sttt “
Self-Policing Policy Criteria cont’d

7. Violation (or a closely related) has not occurred
within 3 years at the same facility, or is not part of a
pattern of federal, state or local violations by the
facility’s parent organization, which have occurred in
the past five years.

. Violation did not (a) result in serious actual harm, or
may have presented an imminent and substantial
endangerment to human health or the environment, or
(b) violate the specific terms of any judicial or
administrative order, or consent agreement.

9. Entity cooperates with EPA and provides

requested information as necessary to determine
applicability of the policy.

o0

/C/(—\/\wnulnm of
Corporate Counsel

Benefits of Self-Policing Policy

@ Meet all nine criteria —

e EPA will not seek ‘gravity-based penalties’ for
violations. 100% reduction of gravity based penalty.

@ Meet 8 of 9 criteria - all but systematic discovery

e Will reduce up to 75% of the gravity-based penalties.

@ ‘Gravity-based penalty’ - punitive portion of the
penalty for failing to act.

@ ‘Economic benefit penalty’ - economic gain as a
result of non-compliance. Never waived (permit
and emission fees, failure to install equipment)

@ Meet all conditions = EPA will not recommend
criminal charges.

//\E\A_m iation of
Corporate Counsel

To Report or Not To Report

When there is no statutory or regulatory
requirement to report a possible violation
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Corporate Counsel

Important Considerations

@ Risk of harm to safety & environment

@ Risk of harm to company’s credibility

@ Ease of compliance not requiring
governmental notification, i.e., fix a piece of
equipment

@ Formal notification of correction to
government, i.e., permitting action

//\(CC\'&‘::;

Scenario 1

@ Audit team finds in dumpster behind
company facility a large volume of broken
up pieces of asbestos insulation.

Scenario 2

@ After expanding a facility you discover:

@ A piece of equipment was not installed as
contemplated by the permit

e VOCs from “hidden” inking pan were not
included in historical permits, or your recent
expansion permit

e Piece of equipment in “rarely” accessed area of
facility vented within plant and not included in
any permits
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mpm e Counsel

Scenario 3

@ During your normal review to submit your
Form R’s you discover your facility did not
properly account for a substance used in the
past three years.

Corporate (uuui

Resources

@ Incentives for Self Policing; Discovery,
Disclosure, Correction and Prevention of
Violations at 65 Fed. Reg. 19,618 (April 11,
2000). It replaced the 1995 Audit Policy, 60
Fed. Reg. 66,706 (Dec. 22, 1995), and can
be found online with related materials (e.g.,
guidance materials) on EPA's webpage

http://www.epa.gov/compliance/incentives/
auditing/auditpolicy.html).

//\«:E\m«uxm of Form letter
Corporate Counsel
Name of state agency you are reporting to and

@ U.S. Environmental Protection Agency — if applicable *(if situation involves matter over which
USEPA has jurisdiction, or has otherwise been involved)

@ RE: Voluntary Disclosure Under EPA’S Incentives for Self Policing: Discovery, Disclosure,
Correction and Prevention of Violation:

©  Include state disclosure law l/wbnnllmg according to state audit privilege statute

e Dear

@ Incompliance with the (the state involved and/or) United States® Self Policing: Discovery,
Disclosure, Correction and Prevention of Violations Policy,

). hereby notifies the United States Environmental Protection Agency ("EPA”) that
recently discovered that it may have (set forth the exact violation here such as —
emitted more than 10 tons a year of hexane without a permit).

@ By way of background, (name of company involved) is currently conducting a focused environmental
audit of (state the reason for the audit, such as its emissions inventory reporting history). Although
the audit has not been completed, during a review of some of its records, (insert name of company)
discovered information that indicates that the facility may have §s(ale the type of violation — such as
emitted more than 10 tons of hexane without a permi) review of records pertaining thereto. When
(name of company) confirms that a violation has in fact occurred, it will promptly notify you and take
measures to correct the violation.

@ No federal, state or local environmental agency has scheduled an inspection, investigation or
submitted an information request to (name of company) prior to the identification and disclosure of
the potential violation(s). The same or closely-related violation has not occurred within the past three
years at this facility.

@ Fortunately, i there was a violation, (name of company) believes hat th violation has no resulted in

y harm, actual or otherwise, nor has it presented an imminent and substantial endangerment to
p\lbllc health or the environment. Morcover, (name of company) has not and will not experience any
cconomic benefit as a result of the violation(s)

@ (name of company) agrees to cooperate with and provide any additional information necessary to
EPA and (state agency) in this matter. To the extent additional information is necessary, please feel
free to contact me at (phone number).

e Sincerely,

Copyright © 2009 Association of Corporate Counsel
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Friday, September 25, 2009 www.newenglandinhouse.com

| Do you know somegne who would like this article?
iClick here to send this article fo a colleague.

Is arbitration all that it’s cracked up to be?
By Jo Ann Shotwell Kaplan

Is arbitration delivering on its promise as a faster, cheaper alternative to
litigation?

The answer is a resounding, “It depends,” according to panelists at a recent
panel discussion entitled "Committing Your Company to Arbitration: Benefits
and Pitfalls.”

The breakfast program was sponsored by the New England Legal Foundation
(NELF) and held at the Boston College Club in Boston.

Panelist Patrick Lane, Procter & Gambile’s associate general counsel-
litigation, enthusiastically endorses arbitration in the context of recurring
disputes between competitors, where the parties have incentive to tailor
procedures by agreement. Lane considers arbitration a failure, however, for
one-off disputes arbitrated pursuant to sales and other pre-dispute
contracts,

Panelists Kenneth Feinberg, an experienced neutral who served as special
master for distribution of the Sept. 11 Victim Compensation Fund, and
Richard Gelb of Gelb & Gelb in Boston, an experienced practitioner who
moderated the NELF panel, both find arbitration to be at least as slow and
expensive as litigation. They both strongly prefer mediation.

Professor William W. Park of Boston University’s School of Law, a recognized
expert on commercial arbitration, also participated on the panel.

Park said he believes arbitration is generally a good choice for resolution of
international disputes because it permits a level playing field linguistically
and procedurally between parties from different cultures. And arbitration
makes sense if participants are from countries where judicial independence
is in question. '

Park also explained that a U.S. arbitration award has more international

. currency than a decision of the .S, Supreme Court, Apparently other
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countries don't think too much of our system of jury trials in civil cases and
runaway punitive damage awards. They have agreed to enforce our
arbitration awards, but not our court judgments.

Massachusetts Superior Court Judge John C. Cratsley also participated in the
panel discussion and expressed concern about the loss of judicial precedent
in the securities field, where arbitration is compelled. He noted that an
agreement to arbitrate does not necessarily eliminate litigation because
disputes routinely arise aver enforcement of arbitration agreements and

- awards.

Interestingly, Judge Cratsley supports the notion of complex disputes being
resolved by arbitrators with specialized expertise, Other panelists, however,
are adamantly opposed to the use of experts as neutrals.

What's a practitioner to do?

If there is no acnioss—the—board answer to whether arbitration is the right
choice, what's a practitioner to do?

Panelists had a number of practical suggestions regarding the selection of
dispute resolution methodology and neutrals, as well as specific ADR
procedures, a fuller account of which appears on NELF’s website at
www.nelfonline.org.

Lane recommends the following approaches: {1) shortening time frames for
both discovery and trial; (2) limiting the scope of paper discovery and the
nurmber of depositions; (3) requiring reasoned arbitral decisions; (4) jointly
choosing three of the “best and brightest” as neutral arbitrators (i.e., no
“party arbitrators”) and dispensing entirely with appeals; (5) jointly meeting
with the panel before the hearing begins to express the parties’ common
desire for a decision based on the facts and the law as opposed to a “split-
the-baby” compromise; and (6) using mediation rather than arbitration in
disputes with consumers and parties employing counsel on a contingent fee
basis.

Panelists suggested that the requisite skill sets of both mediators and
counsel for parties in mediation differ significantly from the skills of litigators
and arbitrators.

Lane recommends leaving your litigator at home when you head to
mediation. Both he and Feinberg steer clear of former judges as mediators,
and Gelb generally lets his opponent choose the mediator.

Intriguing solution?

An intriguing potential solution to the concerns about arbitration expressed
at the NELF event is offered by Henry S. Noyes, associate professor of law at
Chapman University School of Law, in an article in the Spring 2007 Harvard
Journal of Law & Public Policy.

In the article, entitled “If You (Re)Build It, They Will Come: Contracts to

Remake the Rules of Litigation in Arbitration’s Image,” Professor Noyes
Copyright © 2009 Association of Corporate Counsel 24 of 58
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‘argues that parties generally have the ability before a dispute arises to ~
“choose the public courts as the forum for dispute resolution, yet waive, -
meodify, and displace the ‘normal’ litigation rules,”

Starting with the “practical problem” that “arbitration is not all it is cracked
up to be,” Professor Noyes argues that such modified litigation has all of the
benefits of arbitration other than confidentiality and, properly constructed,
will be both cheaper and better than arbitration.

There are no tribunal or decision-makers’ fees to be paid, appellate rights
will be intact, and litigants will continue to have the benefits of creation of
and adherence to legal precedent. And, as Professor Noyes notes,
arbitration’s supposed advantage of confidentiality is far from a sure thing.

Characterizing civil cases as “owned” by the parties and U.S. rules of civil
procedure as “default rules” that generalily govern only if the parties have
not agreed to other procedures, Professor Noyes suggests that parties have
the ability to customize a broad array of litigation protocols.

Some modifications have already been found enforceable by most courts,
according to Noyes - including waiver of trial by jury and appellate review,
forum selection and choice-of-law provisions, and changes to evidentiary
rules.

Noyes concludes that parties should also be able to do the foliowing: (1)
Waive defenses like lack of persconal jurisdiction and improper venue; (2)
agree not to remove cases to federal court; (3} eliminate the need for
unanimous jury verdicts; (4) limit the nature or scope of discovery and/or
the time frames for discovery or trial presentations; and (5) waive oral
hearings, live testimony, and the rules of evidence.

Assuming Professor Noyes is right that parties can tailor litigation
procedures, one can nonetheless question the practicality of reaching
agreement on a customized set of detailed litigation rules before a dispute
even arises.

That said, Noyes’ proposal offers food for thought. It presents the possibility
of preserving the best of each of the litigation and arbitration alternatives
and may even present a partial solution to the e-discovery nightmare by
allowing for advance agreements waiving compliance with “litigation hold”
reguirements prior to litigation and limiting the scope of discovery of
electronic data once litigation begins.

Evaluating the viability of the modified litigation approach for any particular
company will - like the choice of dispute resolution methodelogy generally -
require collaboration among counsel and others with litigation, corporate and
contract responsibilities. It will generally be in-house counsel who can best
lead this effort.

Jo Ann Shotwell Kaplan is general counsel at the New England Legal
Foundation. Jo Ann recently joined NELF, having served previously as chief
counsel, litigation, for Thermo Fisher Scientific Inc. and as an environmental
litigation partner at Choate, Hall & Stewart in Boston. NELF is a non-profit
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foundation sustained by tax-deductible contributions from businesses, law
firms, and individuals that support NELF’'s mission of advocating the interests
of business through amicus briefs in litigation and promoting public
discourse on legal issues of concern to business.
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AMERICAN COLLEGE OF TRIAL LAWYERS |

he American College of Trial Lawyers, founded in 1950, is composed of

the best of the trial bar from the United States and Canada. Fellowship
in the College is extended by invitation only, after careful investigation, to those
experienced trial lawyers who have mastered the art of advocacy and those
whose professional careers have been marked by the highest standards of
ethical conduct, professionalism, civility and coliegiality. Lawyers must have a
minimum of 15 years’ experience before they can be considered for Fellowship.
Membership in the College cannot exceed 1% of the total lawyer population
of any state or province. Fellows are carefully selected from among those who
represent plaintiffs and those who represent defendants in civil cases; those
who prosecute and those who defend persons accused of crime. The College

_is thus able to speak with a balanced voice on important issues affecting

the administration of justice. The College strives to improve and elevate the
standards of trial practice, the administration of justice and the ethics of the trial
profession. ' o

T e

“In this select circle, we find pleasure and charm in the
illustrious company of our contemporaries and fake the
keenest delight in exalting our friendships.”

~Hon. Emil Gumpert,
Chancellor-Founder, ACTL

American College of Trial Lawyers
19900 MacArthur Boulevard, Suite 610
Irvine, California 92612
Telephone: (949) 752-1801
Facsimile: (949) 752-1674
E-mail: nationaloffice@actl.com
Website: www.actl.com

Copyright © 2008
American College of Trial Lawyers
All Rights Reserved.
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RECOMMENDED PRACTICES FOR
"~ COMPANIES AND THEIR COUNSEL IN
CONDUCTING INTERNAL INVESTIGATIONS*

I Purpose of the Paper

Since 2001, over 2,500 public companies have retained outside counsel to conduct”
internal investigations into suspected wrong-doing by corporate executives and employees. These
investigations have included inquiries into suspected violations of the Foreign Corrupt Practices
Act; alleged options backdating activities; alleged violations of the antitrust, environmental, import/
export, and other laws; and financial statement improprieties.! The Federal Criminal Procedure
Committee of the American College of Trial Lawyers has observed counsel implementing a wide
variety of procedures and protocols in conducting corporate internal investigations for issuers and
public companies in particular. The result has been variances both in treatment of officers and
employees and in outcomes of the investigations for such officers and employees and the corporations
themselves. The Committee has sought to determine, and now recommiends, what it believes to be
the fairest and most effective practlces for conducting internal investigations of possible corporate
wrongdoing. Although the principles articulated in this paper are tailored to internal investigations by
issuers and public companies where significant allegations of malfeasance are alleged or suspected,
many of these principles may be applied in the context of other entities and smaller investigations.

* The principal draftsman of this report was David M. Brodsky (New York, N.Y'). He was assisted by a subcommittee of the
Federal Criminal Procedure Committee of the American College of Trial Lawyers consisting of its Chair Dougtas R. Young (San
Francisco, CA.), Fellows Nanci Clarence (San Francisco, CA.), James Brosnahan (San Francisco, CA.), John S. Siffert (New
York, N.Y.), Robert G. Morvillo (New York, N.Y.), the Honorable Nancy Gertner (US District Court, District of Massachusetts),
and Regent Liaison Robert W, Tarun (Chicago, IL.). Fellow Cristina Arguedas (Berkeley, CA.) also reviewed this report.

1 See, e.g., the Wal] Street Journal Opticns Scureboard, where 143 pubhc compames are hsted as havmg conducted internat inves-
tigations into suspected options backdating, bt :

A sample of the internal investigations conducted by ditferent law firms reveals the diversity of the matters under internal inves-

tigation since 2001:

*  representation of Fortune 100 Company in a Special Litigation Committee investigation involving derivative sharcholder
claims against directors and officers regarding false financial statements and conflicts of interest arising out of acquisitions;

*  representation of the Audit Committee of leading lessor of shipping coma.mers and chassis in an intemal investigation aris-
ing from an accounting restatement;

»  representation of the Corporate Governance Committee of & major transportauon company in a review of its corporate
governance structure;

*  representation of the Audit Committee of a large semiconductor company in an internal investigation involving alleged

. accounting improprieties and self-dealing;

»  Tepresentation of the Audit Committee of 2 major computer dats storage company regarding an investigation involving
revenus recognition issues at one of the companies subsidiaries;

= represetitation of a leading fiber optics company in an internal investigation; .

s representation of an Audit Committes into allegations of insider trading by certain dmactnrs and those affiliated with them

*  representation of a ULS. public company and its UL8. subsidiary corresponding to the Japanese subsidiary in an investiga-
tion involving improper labeling of the grade and quality of plastics being used in computer monitors and other electronics
equipment being shipped around the world, inchuding the U.S.; and

= representation of an Audit Committee of one of the world's Ia.rgest indusirial corporations into the actwmes of foreign
subsidiaries relating to energy plant inspections.

ole
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IT. Initial Organizational Essues

A, VFact'ors to Consider When Evaluating Whether to Commence an Internal
Investigation When Allegations Have Been Lodged of Significant Corporate Malfeasance Or
Where an Outside Auditor Suspects Illegality

Internal investigations typically result from discovery -- by the Company, the media,
an external auditor, or a whistleblower -- of circumstances that raise a serious concern of potential
liability or financial misconduct. The investigations are thus meant to determine the validity and
seriousness of the circumstances alleged or disclosed and what action, if any, the Company should
take consistent with the best interests of the shareholders. Among the possible responsive actions
are remediation, market disclosure, and preparation for, and defense of, potential prosecutorial and
regulatory actions or civil lawsuits. Depending on whose conduct is the focus of the investigation,
senior management, the Board of Directors, an audit committee or a special committee of
disinterested directors may decide to commence an investigation. There are some respected corporate
lawyers who counsel that Boards should resist the trend of having audit committees or special
committees of independent directors routinely investigating whistleblower complaints and the like.?

Whether to commence an internal investigation may be a discretionary decision,
supra, or in limited circumstances may be prescribed by statute. In the latter case, Section 10A of
the Exchanpe Act requires external auditors, who detect or otherwise become aware that an illegal
act has or may have occurred, to determine whether it is likely such an illegal act has occurred and
the effect of any illegal act on the Company’s financial statements, Auditors look to the Company
to investigate and evaluate such possible illegalities and then assess whether the Company and the
Board of Directors have taken “tithely and appropriate remedial actions™ regarding such possible
illegalities. In this regard, the methodology used in “10A investigations” is not materially different
from an internal investigation commenced on the company’s own initiative, and therefore, for the
purposes of this paper they will be treated collectively.

Outside of the 10A context, theére are several circumstance that have tradltlonally
tnggered the initiation of internal investigations by senior management, a Board, audit committee or
_ special committee:

a. Receipt of a whistieblower letter or communication that raises allegations of
misconduct by senior or significant members of management;

b. Shareholder demand in the nature of an actual or threatened derivative action
aga.mst directors and officers, possibly leading to formation of a Special Litigation Commitiee;

c. Allegations of misconduct raised by extemal auditor, internal auditor, or
compliance;

' d. Board member suspicion of misconduct by officers or employees;
e. Receipt of subpoena or informal request for information by a government

or selfregulatory organization (SRQ), or an announcement by a government agency or SRO of
“suspicions of misconduct by the Company or industry; or

f. Allegations of misconduct by the media, watchdog groups, or academics.
2 Andrew Ross Sorkin, Questioning an Adviser & Advice, N.Y. Tnves, Jan. 8, 2008 (interview of Martin Lipton).
*2e
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, ' In addition, although there have been 1o reported enforcement actions under the
section yet, the “reporting up” provisions of the Sarbanes-Oxley Act of 2002 require in-house counsel
to ensure that the corporation takes appropriate steps in response to allegations of wrongdoing,

B. External Factors, Such as The Existence or Anticipated Existence of a Pﬁrallel
Government Investigation or Shareholder Lawsuit, Should Be Considered When Making
Decisions About How To Conduct and Document An Internal Investigation

There is a reasonable likelihood that any major internal investigation will be followed
by, or conducted parallel to, an actual (or anticipated) external investigation by (one or more of):
the Department of Justice, Securities and Exchange Commission, NYSE (or other self regulatory
organization (“SRO™)), a state attorney general or local district attorney, or other enforcement or
regulatory authority. The Company and the Board may also be facing civil lawsuits, including
shareholder class actions and derivative suits, pertaining to the alleged misconduct; and in certain
instances, may be dealing with criminal investigations initiated by federal and, more recently, state
prosecutors.’ :

. The existence or threatened existence of any of these external events necessarily
affects how the Company, Board, audit or independent committee, and outside counsel conduct and
document an internal investigation. As discussed more fully below, counsel and the Company should
anticipate that all documents created, facts uncovered, and witness statements made to them, may be
disclosed to the government or regulator, and also may be discoverable by a private plaintiff. This
assumption should be a factor in all major decisions about the procedure and protocol for any major
internal investigation. In particular, the company, the Board or its independent committees, and
counsel may want, or may be forced, to make an early determination about whether and how they will

“cooperate” with government or regulatory investigations.

During approximately the last decade, driven by regulatory policies promulgated
by the Department of Justice,* the Securities and Exchange Commission and other regulators,’ and

3 See, e.g., Mark Gimein, Eliot Spitzer: The Enforcer, Fortune, Sept. 16, 2002, at 77; Charles Gasparino & Paul Beckett, Quick
Fix May Elude Citigroup and Weill, Wall St. 1., Sept. 10, 2002, at C1; Gregory Zuckerman & Mitchell Pacelle, Now, Telecom
Deals Face Scrutiny, Wall 3t. 1, June 28, 2002, at C1.

4 See text, infra at . 7-10, 13-14.

5 See “Report of Investigation Pursuant to Section 21{a) of the Securities Exchange Act of 1934 and Commission Statement on
the Relationship of Cooperation to Agency Enforcement Decisions,” issued on October 23, 2001 as Releases 44569 and 1470,
available at WQMM%M and referred fo as the “Seaboard Report.” The Seaboard
Report is the SEC's current policy regarding waiver of privilege and work product, and sets forth the criteria that it will consider
in determining the extent to which organizations will be granted credit for cooperating with the agency’s staff by discovering,
sclf-reporting, and remedying illegal conduct, which cooperation, or lack thereof, in the eyes of the staff will be taken into con-
sideration when the SEC decides what, if any, enforcement action te take, ‘The Seaboard Report has been read by practitioners as
encouraging companies not to assert, or to waive, their atiorney-client privilege, work product, and other legal protections as a
sign of full cooperation. See Seeboard Report at paragraph 8, criteria no. 11, and footnote 3.

Another example of a regulatory agency premulgating similar-policies is the Commodity Futures Trading Commission

(*CFTC”), the Enforcement Division of which issued an Enforcement Advisory on August 11, 2004, entitled “Cooperation Fac-

tors in Enforcement Division Sanction Recommendations,” promoting the waiver of appropriate privileges. The CFTC xssucd a

revised EnforcemcntAdvtsury chmmaung the waiver languagc on March 1, 2007, See hitp:// o1g/pol i
jvilepewaiv ilege

a3
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V

the U, S Sentencing Commission, the passage of federal leglslatlon mandating certam activities by
independent auditors and Audit Committees, and civil litigation, there has been a renewed emphas1s
on companies’ expanding the scope of their cooperation with governmental investigations, and even
initiating them, by conducting extensive internal investigations into perceived corporate misconduct
in order to achieve longer-term benefits at the hands of such régulators and avoid what could be
punitive reactions by regulators and auditors. -

Since the mid-1990s, the principal focus of law enforcement and regulatory
authorities in the United States has been to develop policies and guidelines designed to induce
corporations and other business entities to waive, or not assert, applicable attorney-client and work-
product privileges and protections.® In 1999, afier several years of informal policies at various
United States Attorney’s Offices (principally the Southern District of New York), the Department of
Justice formally adopted what came to be known as the “Holder Memorandum,” after Eric Holder,

- then Deputy Attorney General of the United States. The Holder Memorandum, although advisory,
set forth standards by which a corporation would be judged cooperative in a federal criminal
investigation.” One factor was whether the corporation waived or did not assert privileges protecting

* the confidentiality of communications.

In 2002, then Deputy Attorney General Larry Thompson promulgated a revision of
 the Holder Memorandum, this time making mandatory the use of the factors in judging whether a
corporation was sufficiently cooperative, including whether applicable privileges were waived
or not asserted.® Among the most controversial of the nine additional factors in the Thompson
Memorandum were those addressed to indicia of corporate “cooperation,” including a willingness
to waive ot not assert the attorney-client privilege and the attorney work-product doctrine’ and a
willingness to deny advancement of fees and expenses and indemnification coverage.'®

[ See United States Attorneys’ Criminal Resource Manual, Art. 162, §VI.B; United States Sentencing Guidelines Manual
§8C2.5(g)(2001); the SEC’s Seaboard Repart, Mmmmmwmm see also the EPA
Voluntary Disclosure Program, the HEIS Provider Seif-Disclosure Protocol, and the Department of Justice Antitrust Corporate
Leniency Policy. ‘

7 See generally Memorsndum from Eric Holder, Jr., Deputy Attomey General, to All Heads of Department Compenents and
U.8.Attomeys (June 16, 1999) (including a.ttachme.nt entitled “cheral Pmsemmon of Corpnratmns“) reprmted in Cnmmai
govhl i ti$ie9lerm001 00,1y

Resource Manual, arts. 161, 162, available at hitp:

9 Regarding the attorney-client privilege and work-product doctrine, the Thompson Memorandum stated, in relevant part, that
“[olne factor the prosecutor may weigh in assessing the adequacy of a corporation’s cooperation is the completeness of its
disclosure including, if necessary, a waiver of the attorney-client and work product protections, both with respect to its internal
investigation and with respect to communications emong specific officers, directors, and employees and counsel. Such waivers
permit the government to obtain statements of possibie witnesses, subjects and targets, without having {o negotiate individual
cooperation or jmmunity agreements,” '

10 Regarding denial of advancement of fees and expenses, the Thompson Memorandum stated, in relevant part, that 'a corpora-
fion’s promise of support to culpable employees and agents. .. through the advancing of attorneys” fees.,.may be considered by
the prosecutor in weighing the extent and value of a corporation’s cooperation.™ .

*4e
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In 2004, following the general trend of policy reflected in the Thompson
Memorandum, the United States Sentencing Commission adopted an amendment that a corporation’s
waiver of the attorney-client privilege and work product protections would be a prerequisite for
obtaining a reduction by a corporation in its culpability score.

The adoption of these policies by the Department of Justice and other regulatory
entities have made inroads into historic policies protecting privilege and work-product in favoer of
policies promoting cooperation with governmental agencies and maximizing the effectiveness and
efficiency of governmental investigations.,”! Companies formerly expected that the work product
of their counsel prepared as a result of an internal investigation (and advice given as a result of
such investigation) would be protected. Instead, however, many have come to learn that, upon the
initjation of a governmental inquiry (formal or informal, and whether the company is a target or
not) such expectations of confidentiality have in many cases been illusory. Internal investigations,
conducted by and at the direction of legal counsel, are a critical tool by which companies and their
boards learn about violations of law, breaches of duty and other misconduct that may expose the
company to liability and damages. They are also an essential predicate to enabling companies to take
remedial action and to formulate defenses, where appropriate. But internal investigations no longer
have clear and predictable protections of confidentiality in the current environment, viewed as a

“culture of waiver.”"

Following significant criticism by business organizations and bar associations,
these principles were superseded in 2006 by the so-called McNulty Memorandum.”® The McNulty
Memorandum reaffirms many of the factors to be considered by federal prosecutors when conducting
corporate investigations and deciding whether to indict corporations or considering corporate plea
agreements, but places some procedural restrictions and additional procedural reviews on prosecutors
regarding their ability to request waivers of corporate attorney-client privileges or work-product

11  Joint Drafting Committes of the American College of Tnal Lawyers, The Erosion of the Attorney-Client Privilege and
Work Praducr Daczrme in Federal Cr:mmaI Inve.rrfgaﬂans (March 2002) ava:lable atmmmmmm

12 “The Decline of the Attorney-Client Privilege in the Corporate Coniext,” Survey Results, Presented to the United States
Congress and the United States Sentencing Commission, March 2006, http/warwnacdl orpipublic nsfiwhitecollariwenews024/
SFILE/A-C_PrivSurveypdf, and MMWMMMEMM (“Survey Re-

sults™).

13 See Principles of Federat Prosecution of Business Organizations (December 12, 2006) (the “McNuhy Memorandum”), available
at bt/ usdo] eovidag/speech/2006/menulty_memo pdf

*5e
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protections.'# 1 Despite these additional restrictions and reviews, there is little practical difference
between the McNulty Memorandum and its predecessors: all maintain the position that waivers of
the privilege and work product pretections will be bases for favorable treatment of corporations

and thus will still provide significant motivation for defense attorneys zealously representing their
corporate clients {o offer waivers without prosecutors having to ask. Since the main focus of both
DOJ Memoranda is an evaluation of how the DOJ evaluates the “anthenticity of a corporation’s
cooperation with a government investigation,” including waivers, the McNulty Memorandum will
still provide significant motivation for defense attorneys zealously representing their corporate clients
to offer waivers without prosecutors having to ask.

In 2001, the SEC announced its own cooperation policy when it decided to take

no action against Seaboard Corporation despite evidence that its former controiler had caused the
company’s books and records to be inaccurate and its financial reports misstated. The Commission
ocutlined thirfeen factors it would consider in determining cooperation.'

In 2006, the SEC updated its standards for imposing civil penalties on corporations.”?

As explained in the Commission’s Statement,

15

16

17

The Molulty Memorandum lists nine factors that “prosecutors must consider. .. in reaching & decision as to the proper ireatment

of a corporate target™

(1) the nawure and seriousness of the offense including the risk of harm to the public and any policies and priorities relating to
the particular categories of crime;

(2) the pervasiveness of wrongdoing within the business organization including complicity in or condonation of the wrongdo-
ing by management;

(3) the history of similar conduct within the compary including prior criminal, civil and regulatory enforcement actions
against the company;

{4) the timely and voluntary disclosure of wrongdoing and the company’s willingeess to cooperate in the investigation of its
oW agents;

~ (5) the existence and adequacy of the company’s pre-existing compliance program;

(6) the company’s remedial actions, including efforts to implement an effective compliance program or improve an exdsting
one, efforts to replace responsible managemenn, efforts to discipline or terminate wrongdoers, efforts to pay restitution, and efs
forts to cooperate with government agencies; ‘

(7 collateral consequences, including disproportionate harm to shateholders, pension holders and employees not proven
personally culpable, and impact on the public arising from the prosecution;

(8) the adequacy of the presecution of individuals who are responsible for the corporation’s malfeasance; and

(9 adequacy of civil, regulatory enforcement actions or othier remedies. Jd, :

‘We note also that as this paper is being published, Congress is considering the “Attorney-Client Privilege Protection Act,” which
would impose a bar on federat investigations requesting companies to waive privilege ar to refuse to advance fees (H. 3013,
passed by the U.S, Houge of Representatives on November 13, 2007; 5.186, now before the U.S. Senate Judiciary Committee).

Report of Investigation Pursuant to Section 21(a} of the Securities Exchange Act of 1934 and Commission Statement on the
Relationship of Cooperation to Agency Enforcement Decisions, Release No. 44965, Oct. 23, 2001, available at hitp:/www.get,
ovilitigation/inv '34~44959 .

Statemnent of the Securities and Exchange Commission Concerning Financial Penalties, Januvary 4, 2006, available ar http:/forww,
sec.govinews/press/2006-4 htm; see also Litigation Release No. 19520, January 4, 2006, SEC v Mcdfee, Inc., Civil Action Ne.
06-009 (PIF) (N.D. Cal. 2006); see also Baker and Holbrock, “SEC Statement Clarifies Corpotate Penalties — A Bit,” National
Law Journal, March 13, 2006.
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“whether, and if so to what extent, to impose civil penalties against a-
corporation... turns principally on two considerations: The presence
or absence of a direct benefit to the corporation as a result of the
violation...[and] [t]he degree to which the penalty will recompense
or further harm the injured shareholders.”

Several additional factors the Commission will take into account include:

¢} The need to deter the particular type of offense;
(2) The extent of injury to innocent parties;
3) Whether complicity in the violation is widespread throughout the
- corporation;
4 The level of intent on the part of the perpetrators;
%) The degree of difficulty in detecting the particular type of offense;
{6 Presence or lack of remedial steps by the corporation;
o _ (N Extent of cooperation with the Commission and other law enforcement
et , agencies.

: Despite the DOJ memoranda and SEC guidance discussed above, in most cases,
the precise benefits of the Company’s cooperation, if any, cannot be known at the outset of an
investigation. Indeed, many companies that have cooperated with the government have received stiff
financial penalties, albeit perhaps lower than if no cooperation had been proffered.'® In the area of
enforcement of the Foreign Corrupt Practices Act, Assistant Attormey General Alice Fischer has stated
that, although not in the “best interests of law enforcement to make promises about lenient treatment
in cases where the magnitude, duration, or high-level management involvement in the disclosed
conduct may warrant a guilty plea and a significant penalty,.. .there is always a benefit to corporate
cooperation, inchuding voluntary disclosure, as contemplated by the Thompson memo. ...[Z]f you
are doing the things you should be doing — whether it is self-policing, self-reporting, conducting
proactive risk assessments, improving your controls and procedures, training on the FCPA, or
cooperating with an investigation after it starts — you will get a benefit. It may not mean that you
or your client will get a complete pass, but you will get a real, tangible benefit” (emphasis added).”
While the number of DOJ-deferred prosecution or non-prosecution agreements has increased recently,
many corporations and their counsel continue to believe that the benefits of cooperation have not
been tangible and have, with certain DQJ divisions and sections or U.S. Attorney offices, been far too
unclear. Some companies, after due consideration, have decided, in the face of a grand jury subpoena
or allegation of wrongdoing, nelther to conduct an internal investigation nor to cooperate with
government authorities.

Signally, the Antitrust Division has a very clear standard —that parties who cooperate
fully receive amnesty and reduced civil penalties. The Antitrust Criminal Penalty Enhancement

18 For a discussion of the Securities and Exchange Commission’s response to cooperation through the end of 2004, see Tim Reason,
The Limits of Mercy: The Cost of Caaperation with Ihe SEC is ngh The Cast (y' Not Cooperanng is Even Higher, CFO Mage-
zine, April 2005, available at hitp:/farm i p

i9 Prepared Ramarks of Ahce 5. Fisher at ﬂleABANauunal Insutnte on the Formgn C‘.urrupt Prachce.sAct, October 16, 2006, avail-
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and Reform Act, adopted in 2004, increases the criminal penaltiés for violations, but also increases
the incentives for self-reporting and cooperation in criminal antitrust matters. Corporations and
individuals reporting their involvement in antitrust violations may receive immunity from the DOJ’s
Antitrust Division under its leniency program, insulating successful applicants from criminal fines
and imprisonment. The legislation thus creates strong incentives for antitrust violators to be the first
fo self-report their violations and thus insulate themselves from criminal prosecution, though not from
the likely civil litigation to follow.?® In a statement issued after the bill was signed into law, Assistant
Attorney General for Antitrust R. Hewitt Pate stated that the Act would make the DOT’s Corporate
Leniency Program “even more effective.”

As emphasized in the College’s 2002 report The Erosion of the Attorney-Client Privilege
and Work Product Doctrine in Federal Criminal Investigations,® the attorney-client privilege and work
product doctrine play a central role in corporate governance and remain essential to the due administration
of the American criminal justice system. A watver of these protections should not be taken lightly. This
paper assumes that while a company, board, or audit or independent committee will consider, first and
foremost, whether and how to conduct an internal investigation so as to protect the interests of the
company and its stakeholders, it will also be cognizant of the importance of the attorney-client privilege
and work-product protections in our society. (Sece also footnote 15, preceding.)

C. The Role of the Board and Management in Conducting and Overseeing the
Investigation :

The relative participation of management and the Board in an internal investigation
is a function principally of the nature of the allegations. Where the alleged or suspected conduct
involves senior officers or serious employee misconduct, or where the corporate entity is the focal
point of a goverament inquiry, it is important that management, including usually the General
Counsel’s office, not be, and not be perceived to be, in charge of the internal investigation. An
investigation carried out by management, or a corporate department (such as an internal audit
department}, likely will not be afforded credibility. Furthermore, the continuing involvement in the
conduct of the investigation by board membets and officers whose conduct is at issue may taint the
ability to preserve the privilege as well as the appearance of impartiality.

Rather, the Board of Directors should delegate the task of overseeing the conduct of
the internal investigation and retaining counsel to conduct the investigation to the Audit Commiittee
of the Board, the independent members of the Audit Committee, or alternatively, some group of
independent Board members forming 2 Special Committee (hereinafter, jointly referred to as the

“Independent Committes™).
20 H.R. 1086, 10§th Cong., Title I1, §201-221(2004). The benefits to the second, third or fourth cooperating company in Antitrust
: Division investigations are significantly less.
21 Press Release, Department of Justice, Assistant Attorney Genetal for Antitrust, R, Hewitt Pate, Issues Statement on Enactment of
Antitrust Criminal Penalty Enhancement And Reform Act of 2004 (June 23, 2004), available at hitp:/fwwewusdo gov/atr/public/
ss_rel 0 hitm.
23 See Ryan ™ Gtﬁ”ard, 2007 WL 4259557 {Del. Ch. Nov 30, 2007) (Ryan 1), }i}'m v Glﬁard 2008 Del, Ch. LEXIS 2 (Del Ch Yan.

2, 2008) (Ryan II).
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D. Independent Outsnde Counsel Should Be Retained To Ccmduct Slgnlﬁcant
Internal Investigations

At least since the era of Enron, WorldCom, Adelphia, and other corporate scandals,
government prosecutors, regulators,? and, increasingly, the Company’s independent auditors, have
looked askance at the choice of regular outside corporate counsel to conduct a sensitive inquiry. This
skepticism is based on the fear that regular corporate counsel may have a motive to avoid criticizing,
and thus alienating, senior management, the source of perhaps sizeable past and future law firm
revenues. Regular counse! may also have given advice on matters related to the subject of the
investigation and members of the firm may become witnesses in the internal, or subsequent external,
investigation. Similarly, the government and outside aunditors will likely be concerned that the
Company’s regular outside counsel’s business and social familiarity with the Company’s management
or implicated directors will cause counsel to pull punches to avoid alienating friends. However,
there may be select circumstances where regular outside counsel’s knowledge of a corporation’s
business, special expertise, and distance from the core investigation issues and subjects permit it to

. conduct an objective investigation. In some cases, in fact, the government agency most interested in
the investigation may agree in advance that regular counsetl is the most viable choice to conduct the
investigation so long as the objectivity of the effort is assured. :

The Company is best served to portray itself to the government, its independent
auditors, the investment community, and the media as having complete integrity and a commitment to
uncovering the facts. Thus, choosing independent counsel with few if any prior ties to the Company
(“Special Counsel”)* has become commonplace and is generally regarded as the first step in
convincing governmental authorities of the “authenticity” of its cooperation.® Such Special Counsel
are perceived as not beholden to the Company and able to view facts in an objective manner, neither
biased in favor of the Company or its management, nor, indeed, the governmental authorities.”

There are several consequences to the bias in favor of Special Counsel:
First, placing a higher value on the perception of independence than on the

experience of existing counsel comes af a price: existing counsel’s familiarity with the people and
practices of the corporate client is lost, and the absence of such, while it might satisfy the perceptions

24 See speech by SEC Commissioner Campos, “How to be an Effective Board Member,” August 15, 2006, at htip./ferww.sec,
/) 00 0R1506 {"...when circumstances indicate possible wrongdoing, the audit committe and the

board should have their own independent advisors, investigators, and lawyers. As guided by Sarbanes-Oxiey, the board and its
cormmittees should ‘engage independent counse! and other advisors, as it deternines necessary to carry out its duties’ and should
not rely exclusively on the corporation’s advisors and lawyers™).

25 The term “Special Counsel” is used in the same sense as the term “independent counsel” is generally used by other authors and
papers. In our view, counsel that have been used occasionally by companies for individual matters should not be preciuded from
being selected as Special Counsel; rather, we recommend that whatever counsel is chosen, such finm not have had a substantial
prior relationship with the Compeny.

26 Bennett, Kriegel, Ranh, and Walker, “Internal Investigations and the Defense of Corpuratmns in the Sarbanes-Cxley Era,” 62
BusLaw.55, 57 (Nov. 2006)(hereinafter, “Bemnett™).

27 Indesd, some firms have specialized in the conduct of internal investigations, at the possible risk that such consistetit conduct-
ing of internal investigations may tend to align the Special Counsel regularly with the ingerests of the regulators, rather than the
Company and its sharcholders.
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of the regulators and independent auditors, could well cause a consequential cost increase to the
public company and its shareholders.®

Second, the bias sometimes results in the self-perception that Special Counsel
are hired in order to find wrongdoing and thus to justify the Special Committee’s judgment that -
 wrongdoing may have ocourred. In this regard, it is incumbent on the Independent Committee, as
~ well as the Special Counsel, to ensure that the Special Counsel mandate is to investigate the validity
of the allegations and not to ferret out some perceived concerns for the sake of justifying what
inevitably is the significant cost of the investigation.

It should be the goal of the Independent Committee, in seeking to determine the truth
- of the underlying allegations, to safeguard and act in the best interests of the shareholders, as well
as to prevent the internal investigation from impairing the reputations of employees, officers, and
directors of the Company not found to have engaged in wrongdoing, To those ends, Special Counsel
should be instructed to engage in investigative tactics designed to get at the truth, including using
~ their investigative, technological, and professional capabilities.

The Independent Committee should be aware that Special Counsel, left unchecked,
could succumb to the abuses thaf are an occupational hazard of special prosecutors as described by
then-Attorney General Robert Jackson, and cited by ]ustlce Scalia:

If the prosecutor is obliged to choose his case, it follows that he
can choose his defendants. Therein is the most dangerous power of
the prosecutor: that he will pick people that he thinks he should get,
rather than cases that need to be prosecuted. With the law books

" filled with a great assortment of crimes, 2 prosecutor stands a fair
chance of finding at least a technical violation of some act on the part
of almost anyone. In [such cases], it is not a question of discovering
the commission of a crime and then looking for the man who has
committed it, it is a question of picking the man and then searching
the law books, or putting investigators to work, 1o pin some offense
on him.?®

Third, in the current and foreseeable regulatory environment, the findings of Special
Counsel are more likely to be credited by prosecutors, regulators, or private counsel (e.g., when
Justifying settlement of a class or derivative lawsuit) if the Special Counsel is independent —i.e.,
without a substantial prior relationship with the company or its senior management.

28 See announcement by Dell Corporation of the cost of $135 million to it in retaining Special Counsel and forensic accountarts
to investigaw issues resulting in & restatement of net income for 2003 through 2005 of between $50 and $150 million on total
net income of $12 billion for that period. According to the Form 8-K, the investigation was done by 125 lawyers from Special
Counsel and 250 accountants who cunductad 233 interviews of 146 Dell employ:es and reviewed 5 million documents. See

29 R_ Jackson, The Federal Prosecutor, Address Detivered at the Second Annual Conference of United States Attomeys Apn‘.l 1,
1940, quoted in Morrison, Indepeident Counsel v. Olson, et al., 487 U,S. 654 (1988) (Scalie, ], dissenting).
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E.  The Independent Committee and Special Counsel Should Determine The
Appropriate Scope of the Inquiry and the Rules of the Road

The Board should pass a resolution broadly authorizing the Independent Committee
to retain counsel and their agents (e.g., auditors or other experts), conduct an investigation, and report
its ultimate findings to the Board. The Independent Committee should retain the Special Counsel in
writing. Special Counsel’s retention letter should state the allegations under review and the scope of
‘the inquiry, and make clear that Counsel is to advise the Independent Committee of its legal rights
and obligations, as well as potential liabilities. Absent a conflict, the general counsel or regular
outside counsel will advise the Company of its related rights and obligations and liabilities. The
scope of the Special Counsel’s engagement can be expanded in appropriate circumstances, and that
expansion should aiso be confirmed in writing by the Independent Committee.

The scope of Special Counsel’s mandate as set forth in the retention letter should
be determined by the Independent Committee, in consultation with the Board, and state whether
the Committee shall act for the Board or investigate and report to the Board for action. In defining
the scope of the investigation, the Independent Committee must decide whether to provide Special
Counsel at the outset with a broad mandate to find any and all suspected corporate wrongdoing, or
a narrower mandate, at least at the outset, to examine only specific allegations or suspicions. In the
latter case, Special Counsel should reassess with the Independent Committee whether additional
suspicions should form the basis for a separate investigation by this or other Special Counsel or by
regular counsel. '

The Independent Committee and Special Counsel should also agree upon specific
reporting procedures and protocols for documenting the investigation (such as the designation of all
communications with legends such as “ATTORNEY-CLIENT PRIVILEGED” and, where applicable,

“ATTORNEY WORK PRODUCT™). The goal at the outset should be frequent updating by oral
reporting., Careful consideration should be given to the extent to which written reports should be
rendered, if at all, during or at the conclusion of the inquiry. There is typically limited utility and
great risk in creating interim written reports of investigation, Such interim reports run the risk of
creating confusion and credibility issues, as well as potential unfairness to officers or employees
who are the subjects of the investigations, if facts discovered in the lafter part of the investigation are
inconsistent with preliminary factual determinations or interim substantive findings.

 The Board of Directors, in consuttation with the Independent Committee, should
alsa determine whether and to what extent Special Counsel may waive the Company’s attorney-
client privilege or its own work product protections in its dealings with regulators or other third
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parties.®® We question whether there are any circumstances where Special Counsel, either on its own
or with the authority of the Independent Committee, but without specific authority from the Board
of Directors, should waive the Company’s attorney-client privilege. We recommend that the Special
Counsel not be given the authority to make such waiver decisions without prior full deliberation by
the Independent Committee and the full Board, with the latter being encouraged to take advice from
regular or other counsel on this decision.*

Nor should Special Counsel be allowed to condmon its retention by the Independent
Committee upon a pre-retention decision by the Independent Committee to waive all privileges.
Furthermore, the engagement letter for Special Counsel should make clear that Special Counsel’s
work product, data, and document collection and analysis belong to the Independent Committee and
the Company, not to Special Counsel, and should be returned to the Independent Committee and
Company upon completion of the investigation, for possible use by the Company in its defense of
. possible third party or government claims.

There are times when it is far more efficient in terms of both cost and time for an
outside expert to assist Special Counsel in the course of its investigations. Under Sarbanes-Oxley, the
Audit Committee (which may well be functioning as the Independent Committee) has the authority
to retain expert assistance in the course of an investigation.® The Independent Committee should
exercise that authority by permitting Special Counsel to retain additional professionals, including
forensic auditors, investigators, and public relations advisers, where necessary and with appropriate
consultation with the Committee.

The choice of a particular expert and the manner in which it is retained are
critical junctures in an investigation. In order to protect the attorney-client privilege and general
confidentiality of communications between Special Counsel and its additional professionals, it is
not advisable to choose professionals who also regularly or generally are employed by the Company
to perform similar services, unless a very convincing case can be made that the Special Counsel’s
professionals are different and separated from the Company’s regular professionals. In some
situations, Special Counsel have conferred with prosecutors and regulators and obtained the prior
approval of experts well-known to the company.

30 See In re Qwest Communications International Inc. Secwrities Litigation, 450 F.3d 1179 (10 Cir. 2006), in which the Court held
that a company’s tuming over to the SEC and DOJ of internal investigative documents, pursuant to a confidentiatity agreement,
constituted a waiver of the attorney-client and work product priviieges, and rejected the docirine of “selective waiver” or “lim-
ited waiver™ See also ULS. v. Reyes, 2006 U.S. Dist. Lexis 94456 (N.D. Cal. Dec. 22, 2006), holding that investizating counsel’s
oral report to DOJ and SEC summarizing otherwise privileged internal investigation interviews created a waiver, and rejecting
the concept of “sslective waiver.” In connection therewith, the Judicial Conference of the United .States proposed and the U.S,
Senate Judiciary has reported favorably to the Senate for a floor vote S 2450, which would enact new Rule 502 of the Federal
Rules of Evidence, placing, inter alia, new restrictions on waivers of the attorney-client privilege, such as limitations on the
scope of a waiver and inadvertent disclosure and new procedures on the effectiveness of confidentiality orders. See hitp:/Avww.
uscourts, gov/rules/index2 html#sen502. Notably, however, the Judicial Conference did not recommend and the Senate Judiciary
Committee did not adopt any version.of the “selective waiver” doctrine.

31 We note the passibility that Special Counsel may unittentionally induce an inadvertent waiver of the corporate atborney-chi-
ent privilege if there are communications by Company's officers or Board members directly with Special Counsel, rather than
through the Independent Compmitiee. See Ryan v Gifford, 2007 WL 4259557 (Del. Ch, Nov. 30, 2007) (Ryan I), see generally,
Gregory P. Joseph, “Privilege Developments 1" The National Law Journal, February 11, 2008. However, the confines of this
paper do not allow for analysis and recommendations with respect to this circumstance.

32 15U.8.C. 78fm)(5) (“AUTHORITY TO ENGAGE ADVISERS- Each audit coramittes shall have the authority to engage inde-
pendent counse] and other advisers, as it determines necessary to carry out its duties,™)
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Experts should sign retention agreements that make clear their engagement is in
contemplation of providing assistance for legal advice. Conclusions of independent experts also
improve the appearance to ocutsiders (i.e., government agencies and audltors) that the investigation is
in fact independent.

E Communications to; and Indemnification of, Company Employees

Numerous management and employee morale issues will likely arise during the
course of an internal investigation, especially where long-standing practices or the conduct of senior
employees are under investigation. These issues should be addressed promptly by the Independent
Committee, usually by 2 memorandum to all affected employees to keep employees abreast of
general information about the purpose and expected length of the inquiry, the expectation of the Audit
Committee that all employees will cooperate with the inquiry and with Special Counsel, and the need
to preserve all data related to the investigation.

Importantly, the Independent Committee should explicitly communicate what
constltutes “cooperation” of an employee during an internal investigation, and that an employee’s
refusal to cooperate in this regard may result in dismissal. In most circumstances, the cooperation
of employees should include: (1) the provision, upon request, of all documents related to company
business whether kept in the employee’s office, home, or personal computer; (2) strict compliance
with all document hold and retention notices; and (3) submission to interviews by Special Counsel.®

The Independent Committee should make an early determination of the extent to
which employees of the Company wiil be authorized to retain separate representation by counsel
whose fees will be advanced or indemnified, either through existing indemnification policies or
new policies designed for the scope of the internal investigation (a decision that is largely governed
by state law and the entity’s bylaws), The Company should give consideration to distributing a
memorandum to employees notifying them of the nature of any prospective investigation, the
possible need for witness interviews, the Company’s ability to recommend counsel for individual
employees, the possibility that the Company will be responsible for advancing fees and expenses for
the employee’s representation, and the absolute requirement that any employee being interviewed tell
the truth to Special Counsel.*

Whether to indemnify or advance legal fees (and the scope of any such
indemnification or advancement} to employees has become a significant area of controversy under the

33 ‘We distinguish the situation where an employee must cooperate fully with an internal investigation, including making himself
available for an interview ; or be subject to employment sanctions including possible discharge, from the situation where an
employee invokes constitutional protections under the Fifth Amendment not to testify before a governmental body. In the latter
sifuation, we do not think it appropriate for 2 Company to sanciion the employee’s invocation of constitutional rights by penalty
or discharge, Nor, importantly, do we think it appropriate for governmental bodies to consider a corporation non-cecpzrative
if it does not discharge or sanction an employee who invokes such protections, see infra at 22, 'We note the observation of the
U.5. Supreme Court in Slochower v. Board of Higher Education, 350 US 551, 557-58 (1956) that *. . . 2 witness may have a
reasonable fear of prosecution and yet be innocent of any wrongdoing. The privilege serves to protect the intiocent who might
otherwise be ensnared by ambiguous circumnstances...” and do net think a Company should be in any way penalized for respect-
ing an employee’s invocation of such constitufional right.

34 See Bennett, at 65.
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Thompson Memorandum and will likely continue to be under the MceNulty Memorandum.®® Under
the Thompson Memorandum, in making charging decisions with respect to entities, prosecutors were
required to consider whether the entity was supporting “culpable employees and agents . . . through
the advancing of attorney’s fees.” In June 2006, just months before the Department of Justice

_issued revised guidelines through the McNulty Memorandum, a district court in the Southern District
of New York held this provision of the Thompson Memorandum unconstitutional in connection with
the government’s prosecution of several former KPMG employecs for participation in the creation
of allegedly fraudulent tax shelters.?” In that case, the court held that the government’s exertion of
pressure on KPMG to refuse to advance legal fees for certain of its former employees violated those
employees’ Fifth and Sixth Amendment rights,*®

In response, the MeNulty Memorandum softened the DOJ’s guidance. Under the

McNulty Memorandum, federal prosecutors “generaily should not take into account whether a
corporation is advancing attorneys’ fees to employees or agents under investigation and indictment;”
but may take indemnification of employees into account in “extremely rare cases™ in which “the
totality of the circumstances show[s] that {the advancement of fees] was infended to impede a
government investigation.” It is yet unclear whether a federal prosecutor’s invocation of this
aspect of the McNulty Memorandum in “extremely rare” circumstances would survive constitutional
challenge. (Judge Kaplan’s initial holdings with respect to the broader provisions of the Thompson
Memorandum are currently before the Second Circuit.) It is also not clear the extent to which
provisions of the McNulty Memorandum dealing with corporations’ waiving the applicable privileges
or not denying indemnity to employees under investigation are actually being followed by the line
Assistant U.S. Attorneys, by whom most investigations are being conducted.*

As a general mafter, the SEC for its part has generaily not considered, and in
our view should not consider, whether an entity has chosen to indemnify or advance legal fees

35 See generally, United States v. Stein, 435 F.Supp.2d 330 (SDNY 2006); see also United Stares v. Stein 452 F. Supp. 2d 230
(S.D.N.Y. 2006), vacared by Steinv. KPMG LLP) 486 F.3d 753 (2d Cir. 2007); United States v. Stein, 488 F.Supp.2d 350
(8. DN.Y. 2007); see also SEC v Lucent Technologies, Litigation Release No. 18715 / May 17, 2004, available art http/fwww,
sec.pov/litivationAitreleasesfr] 271 5.htm (Lucent fined $25 million for non-cooperation in that, inter alia, after reaching an
agreement in principle with the staff to settie the case, and without being required to do so by state law or its corporate charter,
Lucent expanded the scope of employees who could be indemnified against the consequences of the SEC enforcement action
and failed over a period of time to provide timely and full disclosure to the staff on a key issue conceming indempification of

employees.)
36 Thompson Memorandum, supran. 8, at 7-8.
37 435T Supp. 2d at 365-69. -
38 Id. at 356-360.
39 Id_ at 360-365.
40 In a survey conducted in 2007 by the Association of Corporate Counsel and the National Association of Criminal Defense Lavw-

yers, corperate members were contacted via email and invited to participate confidentially in & survey to determine whether there
had been or continued to be instances of prosecutorial abuse in the coercion of the weiver of their clients’ attomey-client privi-
lege or work product protection or denial of the rights to counse! or job security protections for their employees in the corporate
investigation process. In & report to the T).5. Senate Judiciary Committee by the former Chief Justice of the Delaware Supreme
Court, E. Narman Veasey, numerous instances of such coerced waivers and other gbuses were cited, including several where
Assistant U.S. Attorneys either did not know of the McNulty Memorandum, or were unfamitiar with its modifications of prior
Department of Justice Practices. See Letter to Senate Judiciary Commities, dated September 13, 2007, available ¢ hitpi/iwiver,
ghanet.org/pofadviabaday07/acpresources himl - ’ .
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for its employees or former employees, in determining whether the entity has been sufficiently -
“cooperative.” (However, in 2004, the SEC took action against Lucent in part because the company
“expanded the scope of employees that could be indemnified against the consequences of this SEC
enforcement action,” after it had reached “an agreement in principle with the staff to settle the case,
and without being required to do so by state law or its corporate charter.”*') The SEC has explicitly
barred settling parties from recovering penalty payments through indemnification agreements. This
policy, adopted in 2004 to purportedly “enhance deterrence and accountability,” “require(s] settling
parties to forgo any rights they may have to indemnification, reimbursement by insurers, or favorable
tax treatment of penaities.”? We question whether such a policy is fair to employees who may have
engaged in what the SEC perceives as wrongdoing but did not do so as so-called “rogue” employees,
but rather in furtherance of what they may have mistakenly believed was corporate policy. We also
question what legitimate interestthe SEC or, for that matter, any agency of the government has in
interfering in any way with a corporation’s legal right to pay the legal fees and expenses of past
and present employees in defense of an investigation, trial, or appeal; with the exception of making
payments for the purpose of the employee’s committing acts of obstruction of justice by, for example,
destroying documents, threatening witnesses, or suborning petjury.

Based upon the treatment by the SEC and the courts of indemnification and
advancement of fees issues, we recommend that Independent Committees adopt a written policy at
the outset of an internal investigation regarding the scope of indemnity and advancement that will
be followed, presumably in adherence to its by-laws, applicable state laws, and other corporate and
regulatory governance policies. The policy should include the possibility that, at the outset, the
Independent Committee could desire to expand the scope of indemnity to include employees who
might not be covered by the by-laws but are likely witnesses, subjects or targets of the inquiry, as
well as independent contractors or acting officers of companies or their subsidiaries who perform
important executive functions but are not literally within the company’s standard indemnity policies.
It is not recommended that, to curry favor with the regulators or governmental authorities, those
individuals performing such functions be excluded from indemnification or advancement.

II1. Creating an Accurate Factual Record: Document Review & Witness Interviews

Given the attention being given by prosecutors and regulators to document preservation and
production, the expedient collection and review of relevant documents, and interviewing of relevant
witnesses, are principal steps in ensuring an accurate factual record.

A, Mechanics of a Litigation Hold -

.At the outset of an investigation, counsel (\likely Special Counsel in collaboration.
with regular or internal counsel) should identify the universe of documents that must be preserved,

41 "Lucent Settles SEC Enforcement Action Charging the Company witk §1.1 Billion Accounting Fraud, " http:/fwww.sec.gov/
news/press/2004-67.htrn. (“Companies whose actions delay, hinder or undermine SEC investigations will not succeed,” said
Paul Berger, Associate Director of Enforcement. “Stiff sanctions and exposure of their conduct will serve as 2 reminder to com-
patiies that only genuine cooperation serves the best interests of investors.™)

42 Speech by Stephen Cutler, Director of Division of Enforcement, 24th Annual Ray Garrett Jr. Corporate & Securities Law Insti-

tute, April 29, 2004, hitp:/fwew, sec. gov/news/speech/speh042904sme htm,
*]5e

Copyright © 2009 Association of Corporate Counsel _ 44 of 58



ACC's 2009 Annual Meeting Don't just survive. Thrive!

as opposed to the universe of documents that must be collected. Counsel should not send a blanket
email request that all relevant documents be forwarded to a central source.

The first step should be the identification of all relevant employees who are the
hkely sources of documents; preliminary interviews should be conducted by regular outside counsel
and internal counsel to determine such relevant employees. Then, internal counsel should send an
email direction to relevant employees stating, in essence, that no documents, including electronic
documents and attachments, may be destroyed without explicit approval of counsel, see infra.

Third, regular counsel should engage in an analysis of relevant documents to
determine if others should be included in the “litigation hold.” This is especially important when the
organization affected by the internal inquiry is in many disparate locations. For electronic documents,
this may include communicating with the “key players” to learn how they stored information.
Because of the amendments to the Federal Rules of Civil Procedure pertaining to e-discovery that
went into effect on December 1, 2006, internal counsel shouid already have prepared and have
available guides to all sources of “electronically stored information™ in the Company, see Rule 16(f),
and should be prepared to institute a litigation hold on all such materials.®

External counsel should oversee compliance with a litigation hold, using reasonable
efforts to continually monitor the party’s retention and production of relevant documents.* Once the
relevant documents are obtained, all documents should be logged in the same way that one would
during traditional litigation. A revised document storage and retention policy should be established as
early as possible following the collection of relevant documents. This should involve the segregation
of relevant backup electronic media, which in some cases may necessitate counsel’s taking physical
possession of backup tapes.*

As with traditional litigation, care should be taken to avoid over- or under-production
‘during discovery. Over-producing data, especially in light of the volume of electronic media,
can greatly drive up fees without yielding additional relevant data. An even greater risk of over-
production or uncontrolled production is the waiver of privilege, which can result when documents
are produced in their native application formats without care being taken to reveal metadata or

43 Among the varieties of electronically stored information, or “ESL™ is one particular type called “metadata,” defined by one
Federal Magistrate Judge, as “(i) information embedded in a ESTin Native File [the electronic format of the application in which
such ESI is normally created, viewed and/or medified] that is net ordinarily viewable or printable from the-application that gen-
erated, edited, or modified such Native File; and (ii) information generated automatically by the operation of a computer or other
information technology system when a Native File is created, modified, transmitted, deleted or otherwise manipulated by a user
of such system.™ Suggested Protocol for Discovery of Electronically Stored Information, I re Electronically Stored Information,
U.S.D.C, D.Md (Magistrate Judge Paul Grimm){2007), available at hitp:/fwew mdd uscourts govmews/news/ESTProtoce] pdf
at pgs. 2-3. Metadata has provided Special Counsel with the ability to view drafts of documents and emails, including electronic
information concerning the creation, formation, editing of such document, as well as the avthor or viewer of such edits and the
dates of creation and viewing.

44 See Zubulake v. UBS Warburg, 2004 WL 1620866 (8 D.N.Y. July 20, 2004) (“Zubulake V™). See also Telecom International Am,
Lid. ¥ AT&T Corp., 189 FR.D. 76, 81 (S.DN.Y. 1999) (“Once on notice [that evidence is relevant], the obligation to preserve
evidence runs first to counsel, who then has a duty to advise and explain to the client its obligations to retain pertinent docu-
ments that may be refevant to the litigation™) (citing Kansas-Nebraska Natural Gas Co. v Marathon Qil Co., 109 FRD. 12, 18
{D.Neb. 1983)). ]

45 In re Electronically Stored Information, supran. 41, at 10.
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maintain relationships between attachments and emails. Under~pro duction and spoliation during the
discovery process may result in sanctions ranging from adverse inference instructions® to default
judgments because of counsel’s insufficient actions? to monetary fines.®®

B. Document Collection & Review

Document collection is usually accomplished by the Company’s regular outside and
internal counsel, and then review of the documents and interviewing of witnesses by Special Counsel.
The relevant universe of hard-copy and electronic documents must be identified and collected as early
as possible in the investigative process, even before Special Counsel is retained, so that all available
information will be preserved and there will be a sufficient factual background to identify relevant
witnesses and conduct efficient interviews by asking the appropriate questions and being able to
refresh witnesses’ recollections.

Inside counsel and internal technology experts can be particularly helpful in
identifying processes and sources of documents, and in coordinating the document collection process;
each should play a major role in supervising the gathering, production, and preservation of documents,
including electronic documents. However, once the Independent Committee has been appointed and
Special Counsel retained, we recommend that the function of document analysis should be that of
the Special Counsel and retained technology professionals to retrieve, host, and analyze electronic
and hard documents. Internal technology professionals should be used only in those circumstances
in which the Company has a sufficiently sophisticated staff that is trained in issues that may become
critical in a subsequent litigation (i.e., chain of custody) or in a government investigation (i.e., the
preservation of metadata).

C. Witness Interviews

After relevant documents are reviewed (assuming time permits), Special Counsel
should identify the relevant witnesses and begin conducting the interviews. Investigating lawyers
should be aware that they could become witnesses in a criminal or civil procedure where an issue
arises as to what statements a witness made to them during the investigation. In certain cases, such
as when the scope of the issues are unclear, it may make sense for Special Counsel to begin the
interview process before all relevant documents can be digested. Careful consideration should be
given as to who should attend each interview both for reasons of obtaining objective responses and
for ensuring the appearance of obtaining objective responses. Whether inside counsel should be
prescnt during the employee interviews is an issue that should receive special attention. The risks of
having internal counsel present at the interview include inadvertently chilling the employee’s ability
to be forthcoming and having the employee incorrectly perceive that she is represented personally

46 See I Re Seroguel Products Liability Lifigation, 244 FR.D. 650 (M.D.Fla,, Aug. 21, 2007) (granting in part a motion for sanc-
tions against the defendant for faflure to produce the discovery in usable format).

47 See Megropolitan Opera Assoc., Inc. v. Local 100, Hotel Employees & Restaurant Employees International Union, 212FR.D,
178, 222 (S D.NY. 2003). :

48 See In the Matter of Banc of America Securities LLC, Admin. Proc. File No. 3-11425, Mar, 10, 2004, available ar btfp: 1/ www,
sec, povflitigationfadmin/34-45386 htm (fining Banc of America $10,000,000 for violating sections 17(a) and 17(b) of the Ex-
change Act for fajlure to produce documetits during 2 Cominission investigation).
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by the internal counsel. It may also inadvertently trigger concerns by external auditors or regulators
that inside counsel tay herself be a potential wrongdoer, and thus inappropriately present when
interviews are being conducted. At the very least, the issue should be thoroughly vetted with the
Independent Committee before inside counsel takes a seat at the investigating table. - '

In some instances, it may be necessary for the Company to hire separate legal counsel
for employees who are being interviewed that may have — or may appear io have — interests '
adverse to the Company. However, depending upon the Company’s by-laws, it should not be
necessary to retain such counsel until such adversity becomes sufficiently clear, or until an employee
makes a reasonable request for separate counsel. An employee may on her own choose to seek the
advice of connsel and ask that counsel be present for the interview. Absent exigent circumstances,
e.g., the need to immediately conduct interviews in order to qualify for corporate amnesty under
Antitrust Division Corporate Leniency Program, a company should not refuse to grant such a request
for counsel. However, as indjcated earlier, an employee should be advised that his failure timely to
cooperate — which includes fully submitting to interviews by Special Counsel — may result in adverse
employment consequences including dismissal.

 Special Counsel should be especially wary of the situation that arises frequently in
the course of an intemal investigation, when an employee who is otherwise without counsel is about
to be interviewed and, before or as an interview is being conducted, asks whether she needs to consult
counsel, or if she retains counsel, would the Company pay for such counsel. Special Counsel is best
advised under these circumstances to remind the witness that he does not represent her and that if
she wishes to speak to counsel, the Special Counse} would be willing to adjourn the interview for a
reasonable time to allow such consultation, and, assuming that the Company’s by-laws so allow, to
consider the Company’s indemnification of the employee’s costs of counsel and advancement of fees
and expenses.

As discussed above, advance preparation for such contingencies should include
consultation with the Independent Committee at the outset of the engagement regarding the scope
of the Company’s obligations to indemnify and advance fees to categories of directors, officers, and
employees.

_ The Independent Committee should also decide whether Special Counsel will agree
with counsel for employees to make documents available to them for review before conducting
interviews. Absent special circumstances such as valid concerns of possible witness tampering,
obstruction of justice, other evidence of attempts to disrupt the integrity of the internal investigation,
or an inability to retrieve and review voluminous documentation, Special Counsel generally should
not interview witnesses before the witnesses have had a chance to review relevant documents. We
specifically disapprove of Special Counsel’s attempting to interview a witness who has not been
given an adequate opporfunity to refresh his recoliection as to prior events by reviewing key hard or
electronic documents, or Special Counsel’s succumbing to pressure from prosecutors or regulators to
attempt to do so, in an effort to trap a witness into a misstatement, which would otherwise not occur if
the witness were propetly refreshed with all relevant documents and electronic communications. This
is particularly true since the government has indicted several executives in obstruction of justice cases
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in recent years based on alleged misstatements to outside counsel during the course of an investigation.*
Accordingly, before interviews of officers and employees, and whenever practical, Special Counsel
should make available to counsel for employees the topics and documents that will be covered in the
interview, and allow employees to obtam copies of their documentary files, including calendars and
electronic data.

At the outset of the interview, in addition to providing an overview of the
investigation and the purpose of the interview, Special Counsel should make very clear that (1)
Special Counsel represents the Company (or the Independent Committee, as the case may. be);
(2) Special Counsel is not the employee’s lawyer and does not represent the employee’s interests
separate from those of its own client; (3) the conversation is protected by the attorney-client privilege,
but the privilege belongs to the Company; and therefore (4) the Company can choose to waive its
privilege and disclose all or part of what the employee has toid Special Counsel during the interview
to external auditors, the government, regulators, or others, Employees also should be apprised
of their rights and responsibilities if they are contacted by regulators or prosecutors and asked to
subject themselves to an interview, including the ability, without employment sanction, to invoke
constitutional rights.

In light of the position taken by the DO, as indicated above, that an employee can
be indicted for obstruction of justice under 18 U.S.C. 1512, if she lies to private counse! conducting
an internal investigation, where she knows that her statements may be shared with a government
agency such as the SEC or DOJ conducting its own investigation, we recommend that Special
Counsel advise employees at the outset of the interview whether the Company has made a decision
to waive the attorney-client privilege and work product protections, or is likely to do so, and to
disclose the memorandum of interview to governmental authorities. In recent years, the government
has brought several such cases.® It should be anticipated that an employee, being so advised, would
seek individual counsel and Special Counsel should be prepared to accommodate the request for an
adjournment to seek such counsel.

The interviews should be memorialized in a manner consistent with the attorney
work-product doctrine and the ultimate purpose of the investigation. A memorandum should be
prepared by Special Counsel of the substance of each witness’s interview as close in time fo the
interview as possible. Ultimate decisions on the contents of the memorandum of a witness’s
interview should be Special Counsel’s. However, fairness, and the possible use of such memoranda
in follow-up inquiries by Special Counsel, regulators, or prosecutors, causes us to recommend that
counsel for witnesses be given reasonable opportunity to review the memoranda for substance and
to recommend possible modifications (which Special Counsel may, but is not compelled to, adopt,
especially where the recommended modifications are, in Special Counsel’s opinion, contrary to what
was stated at the interview) so as-to avoid misstating or mischaracterizing a witness’s statements and

49 See text, infra, atn. 50.

50 Id.
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to address adverse inferences that may be submitted in company proffers.* Special Counsel should .-
consider reading, explaining the substance of, or showing a draft of the memorandum of terview
of the witness to counsel for interviewed witnesses to review for accuracy but not to keep a copy
thereof.? :

In addition, if a final written report is to be prepared, we recommend that tentative
conclusions as to witnesses’ conduet should, as a matter of fairness and completeness, be shared with
counsel for present or former employees whose conduct is under examination for possible correction,
modification or explanation. Again, we do not suggest that Special Counsel is obligated to adopt

any modification suggested, but rather only to give any suggestion whatever welght is in Special
Counsel!’s opinion warranted under the circumstances.

The question of the extent to which, if at all, privileged and work-product protected
material should be made available to the company’s independent auditors, if, as would be expected,
they so request, is highly complex.®® There is little, if any, authority to support the view that
dissemination of privileged information to an independent auditor does not create a waiver of the
privilege. With respect to the production to external auditors of Special Counsel’s work product
prepatred in anticipation of litigation, the decisions are inconsistent regarding whether doing so
constitutes a waiver.®* In the latter circumstance, we believe that entry into a written agreement with
the independent auditor, acknowledging the confidentiality of the information shared and assuring
that it will be held in confidence might be effective in some jurisdictions despite Medinol. However,
under current case law, it is doubtful that any written confidentiality agreement with the independent
auditor with respect to privileged material could prevent a waiver from being found. Notwithstanding

51 See U.S. w Kumar, E.D.N.Y., DOJ News Release, September 22, 2004 (“Former Computer Associates executives indicted on
securities fraud, obstruction charges™), available at WMQMM&M!EM {“Shortly
after being retained, the compary’s law finn-met with [executives] in order to inquire into their knowledge of the practices that
were the subject of the government investigations. During these meetings, the defendants ... allegedly presented to the law firm
an assortment of false justifications to explain away evidence of the 35-day month practice, The indictment alieges that [the
defendants] ... intended ... that the company’s law firm would present these false justifications to the U.8. Attorney’s Office, the
SEC and the FBI in an attempt to persuade the govermment that the 35-day month practice never existed™).

52 ‘We note the possible argument that disclosure to a withess or her counsel of the substance of a draft memorandum of interview
or of tentative conclusions as to a witness’s conduct may be deemed a waiver of the corporate privilege and perhaps Special
Counsel’s work product, "‘We believe that risk of the success of such argument may be able to be mitigated by conditioning such
limited disclosure upon the execution of 2 narrow “common interest” agreement between Special Counsel and counsel for the
witness, premised upon the commeon interest that exists to prevent inadvertent factual errors and conclusions based thereon from
being made by Special Counsel and the Independent Committee. See Ryan v. Gifford I, supra (“Under [the common interest]
exception [to the attorney-client privilege],... for the communication to remain privileged even after its disclosure to others, the

“others [must] have interests that are ‘so paralle] and non-adverse that, at least with respect to the wansaction involved, they mey

be regarded as acting as joint venturers. ™ Saite v McKesson HBOC, Inc., No. 18553, 2002 WL 31657622, at *4 (Del. Ch. Nov.
13, 2002) (citing Jedwab v. MGM Grand Hotels, Irc., No. 8077, 1986 WL 3426, at *2 (Del. Ch. Mar. 20, 1986))."

53 See Brodsky, Palmer, and Maljonek, “The Auditor’s Need For Its Client’s Detailed Information vs. The Client’s Need to
Preserve the Attorney-Client Privilege and Work Product Protection: The Debate, The Problems, and Proposed Solutions,” http:/
www.abanet.org/buslaw/attormeyctient/publichearing 20050211 schedule. shimt

54 See Medinol, Lid. v. Boston Scientific Corp., 214 FR.D. 113 (S D.N.Y. 2002) (holding that the disclosure of an internal investiga-
‘tion report to outside auditors waives both the attomney-client and work-product privileges, because the auditor’s interests are
not necessarily alipned with the corporation's interests), But see Merrill Lynch & Co,, Inc. v. Allegheny Energy, Inc., 2004 WL
2389822 (S D.N.Y. 2004) (holding that the disclosure of internal investigation reports to owtside auditors, while watving the
attorney-client privilege, does not waive the work product privilege because under the facts of the case the anditor and the corpo-
ration is not the equivatent of the type of tangible adversarial relationship contemplated by the work product docirine).
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the resulting dilemma to the Independent Committee and the Board of Directors, we believe there
may well be circumstances where the independent auditor will insist that presentation of privileged
material is a sine gua non for the certification of financial statements. Under those circumstances, a
Board may have no choice but to authorize the delivery of such materials. However, we recommend
that all other alternative courses of action be first explored with the independent auditors before such
an outcome. We further recommend that Special Counsel be advised by the Board and Independent
Commitiee at the outset of the engagement not to share information with the Company’s external
auditors without the written, fully informed consent of both the Independent Committee and the
Company’s Board. We recommend that the Board formally consider and decide the production and
waiver issue before any steps leading to waiver are taken, '

V. Develgping a Record of the Investigation

During the course of the investigation, we recommend that Special Counsel keep and
continuously update a record of witnesses and documents examined, documents shown to witnesses,”
and issues being raised. We also recommend that the Independent Committee be regularly updated
on the course of the investigation, Under certain circumstances, these updates, especially those
being done in the early stages of an inquiry, should be made orally, because the possibility exists
that preliminary information gathered or early conclusions formed may well prove to be inaccurate
or incomplete; premature recording of such information or conclusions could well be pre_]udlclal o

~ the company as well as implicated employees. In particular, once the Special Counsel has conveyed
early impressions to the Independent Committee (based on preliminary reviews of documents and
early interviews), those impressions may, as a practical matter, prove embarrassing to modify or be
impossible to eradicate from the minds of the Independent Committee.

Once the investigation has been completed, Special Counsel must report its findings,
conclusions, and bases to the Board, the Audit Committee, or the Independent Committee, as the case
may be. Careful and early consideration must be given to whether the ultimate form of the report will
be written or oral, and the effect of preparing a report on issues concerning the corporate attorney-
client privilege and work product protections. The form of the report and the nature of its preliminary
dissemination should be analyzed because of the likelihood that some version of the report will likely
make it into the hands of government authorities or plaintiffs’ attorneys, resulting in the substantial
risk of enhanced civil litigation against the Company, and the officers and directors. If the report is

2]
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to be wriiten, careful consideration must be given to whether it will be posted on a website™, and
whether it will be turned over to prosecutors, regulators, and the independent auditor. %

Special Counsel should be careful to remind the governing body that the report’s
conclusions are ultimately that of the Independent Committes, not just Special Counsel, and that
the Board members have fiduciary responsibilities to draw their own conclusions as to the evidence
presented, and should not simply accept the conclusions as drawn by Special Counsel without a full
understanding of the bases for such conclusions.

A ..The External Investigation

A, Role of Special Counsel in Foliow-on Investigations and Civil Litigation.

The Company may be tempted to use the services or work product of its Special

Counsel in connection with its defense of external investigations and civil litigation. However, many
. experienced General Counsel and practitioners believe that Special Counsel should not be used as

Company defense counsel, lest the independence of the Special Counsel be brought into question,

and the legitimacy of the inquiry be compromised. We recommend that such follow-up inquiries

be handled by counsel other than Special Counsel; otherwise, the view of Special Counsel as being

independent of management will likely be dissipated, and external auditors, as well as regulators or

prosecutors, are likely to disregard the work of such Special Counsel as being the product of bias.

B. Use of Work Product of Special Counsel

As to whether the documents and database accumulated by the Special Counsel may
be utilized by Company or employee counsel to minimize expenses to the Company and maximize
the speed of preparation, we recommend that, absent genuine regulatory concerns regarding possible
obstruction of justice, such documents and databases should be available for that use, once stripped of
the evidence of the internal thought processes of Special Counsel. '

Among the more difficult issues facing Company counse! that has inherited such
document depositary and work product is the extent to which such should be made available to
counsel for present or former employees, who are likely also facing civil litigation and regulatory

55 Posting & copy of an internal investigative report to the Independent Committee on a website or otherwise making it available to
the public runs the risk of waiving both the protections of the work product doctrine and the corporate attorney-client privilege.
In re Kidder Peabody Securittes Litigation, 168 FR.D, 459, 467, 465-70 (SDNY 1996) (“The decision to release the report
appears, in retrospect, to have been virtually a foregone conclusion from the outset since this was a crucial aspect of Kidder's
public relations strategy. .. In practical terms this means that Kidder's waiver by publication requires disclosure of those portions
of the interview documents that are specifically altuded to in the [Special Counsel] report™)

56 See Ryan v. Gifford, 2007 WL 4259557 (Del. Ch. Nov. 30, 2007) (Ryan I), where it was held that delivery of a report by a special
investigative committee, set up following the filing of a derivative action, to a Board of Directors consisting of several directors
who were also named as defendants in the derivative action, constituted a full waiver of the privilege as io all communica-
tions between the committee and its counsel, including all correspondence between the special commities and its counsel, the
investigation report, and all correspondence between the company and counsel to the special committee. Several unusual factors
contributed to the finding of waiver, For example, because the direciors were present et the committee’s report in their personal,
not fiduclary, capacities, the Court found the privilege bad been waived, particularly as their personal attorneys were present and
they used the committee’s findings in their individual defenses. Furthermore, the special committes lacked sufficient authority
to take sction independent of the other board members. :
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investigations. Although outside the strict boundaries of this paper, we again believe that, absent

genuine concerns about obstruction of justice, faimess dictates that such materials be made available

on an individualized basis to such present or former employees, especially since it is likely that

they have also been made available already to the Department of Justice, SEC, or other regulators.?
_Accordingly, we also recommend that the presumption be that the work product of Special

Counsel such as witness interviews conducted by Special Counsel should be made available, on an

individualized basis, to counsel for present or former employees, again, absent genuine concerns of

obstruction of justice.

VL Recommendations

L. An organization should take steps to consider an internal investigation when
allegations have been lodged of significant corporate malfeasance or where an outside auditor gives
notice that it suspects the possibility of illegal corporate activity. A Board of Directors, an audit, or
a special committee may in select circumstances conclude that it is not in the best interests of the
Company to investigate, disclose to, or cooperate with the government. In reaching the decision as to
what is in the best interests of the shareholders, the Board, audit committee, or special committee may

~ weigh and consider published prosecutorial and regulatory policies, related cases and dispositions,
DOJ and/or SEC statements and the impact and costs of actual or anticipated litigation on the
Company.

2. Where the alleged or suspected conduct involves senior officers or serious employee
misconduct, or where the corporate entity is the focal point of a government inquiry, management,
including usually the general counsel’s office, should not be and should not be perceived to be, in
charge of the internal investigation.

3. A committee of the Board of Directors consisting of the independent members of
the Board (the “Independent Committee™) should be delegated the task by the Board of Directors of
overseeing the conduct of the internal investigation when allegations have been lodged of significant
corporate malfeasance or where an outside auditor gives notice that it suspects the possibility of
illegal corporate activity and retaining counsel to conduct the investigation,

4, The goal of the Independent Committee should be to seek to determine the truth
of the underlying allegations, to safeguard and act in the best interests of the sharehoiders, and to
prevent the internal investigation from impairing the reputations of emplovees, officers, and directors
of the Company not found to have engaged in wrongdoing.

5. The Board should pass a resolution broadly autherizing the Independent Commitiee
to retain counsel and their agents, conduct an investigation, and report its ultimate findings to the
Board. In order o preserve communications between the Committee and the Board as privileged, the
Committee should have authority to take action independent of the Board.

57 1t should be noted that the Department of Justice is on record in at least one option backdating case that disclosure of witness
interview memoranda of Special Counsel to counsel for derivative plaintiffs, and other parties, would constitute premature dis-
closure of the substance of testimony from potential Govemment witnesses and would facilitate efforts by subjects and potential
criminal defendants to manufacture evidence and tailor their testimony and defenses to conform to the Government’s proof. Jn
re UnitedHealth Group Shareholder Derivative Litigation, USDC, D.Minn., Civil No. 06-1216IMR/FLN. .
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6. . ‘Outside counsel which has not had a substantial prior relatio-nshipl with the Company.

and its senior management (“Special Counsel”) should be retained to conduct significant internal
investigations.
7. The Independent Committee should retain the Special Counsel in writing. Snecial

Counsel’s engagement letter should state the allegations under review, the scope of the inquiry, and
make clear that Special Counsel is to advise the Company of its legal rights and obligations, as well
as its potential liabilities.

8. The scope of the Special Counsel’s engagement can be expanded in appropriate
circumstances, and that éxpansion should alsobe confirmed in writing by the Independent Committee,

_ 9. The Special Counsel should be instructed to engage in investigative tactics designed
to get at the truth of the underlying allegations of wrongdoing, including using such investigative,
technological, and professional techniques of which they are capable.

10. It should not be the goal of the Special Counsel, absent specific marndate from the
Independent Committee, to investigate any perceived wrongdoing by corporate officers or employees
wherever it may occur. ' '

11, The Independent Cornmittee and Special Counsel should also agree upon specific
reporting procedures and protocols for documenting the investigation.

<12, The Independent Committee should also determine whether and to what extent
Special Counsel may waive the Company’s attorney-client privilege or its own work product -
protections in its dealings with regulators or other third parties. The waiver of these protections is
a major corporate decision that requires full and frank discussion of the benefits of these privileges
and the impact of a waiver on prosecutorial, regulatory ar parallel proceedings. In few, if any, cases,
should Special Counsel be given the authority to make such waiver decisions on its own without prior
full deliberation by the Independent Committee and the full Board, with the latter being encouraged
to take advice from regular or other counsel on this decision.

13, Special Counsel should not be allowed to condition its retention by the Independent
Committee upon a pre-retention decision by the Independent Commitiee to waive all privileges.

14. The engagement letter for Special Counsel should make clear that Special Counsel’s
work product, data, and document collection and analysis belongs to the Independent Committee and
their Special Counsel, and upon compietion of the investigation, may, in appropriate circumstances,
be shared under the common interest privilege with the Company for possible use in its defense of
third party or government claims. Any sharing of the materials with any director-defendants should
be done only if it is clear those directors are acting in their fiduciary, not individual, capacities; to this
end, their individual counsel should not be present and the directors should not use those materials in
their individual defenses, or else the common interest privilege could be waived.
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15. The Independent Committee should authorize the Special Counsel in writing to retain
additional professionals, including forensic auditors, investigators, and public relations advisers,
where necessary. '

16. Experts should sign retention agreements that make clear their engagement is in
contemplation of providing assistance for legal advice. '

17. The Independent Committee should consider promptly addressing management and
employee morale issues by a memorandum to all affected employees to keep employees abreast of
general information about the purpose and expected length of the inquiry, and the expectation that all
employees will cooperate with the inquiry and with Special Counsel.

18. The Independent Committee should explicitly communicate what constitutes
“gooperation” of an employee during an internal investigation, and that an employee’s refusal
timely to cooperate in this regard may result in dismissal. In most circumstances, the cooperation
of employees should include: (1) the provision upon request of all documents related to company
business whether kept in the employee’s office, home, or personal computer; (2) strict compliance
with all document hold and retention notices; and (3) submission to interviews by Special Counsel.

ig. At the outset of an investigation, the Independent Committee should adopt a written
policy regarding the scope of indemnity and advancement to directors, officers and employees, or
others affiliated with the Company, in adherence to its by-laws, other corporate governance policies
or new policies designed for the scope of the internal investigation.

20. The Independent Committee should also consider, at the outset of an internal
investigation, adopting a written policy expanding the scope of indemmnity to include employees
otherwise not covered by normal indemnification policies, and independent contractors or acting
officers of companies or their subsidiaries who perform important executive functions but are
not literally within the company’s standard indemnity policies. The adoption of any expanded
indemnification or advancement policy should be adhered to, once adopted, and not thereafter
expanded to include those originally excluded, unless the scope of the investigation is altered.

21. The Independent Committee should give careful consideration to distributing a
memorandum to affected employees notifying them of the nature of any prospective investigation, the
possible need for witness interviews, the ability of the Company to recommend counsel for individual
employees, the possibility that the Company will be responsible for advancing fees and expenses
for the employee’s representation, and the requirement that any employee asked to give an interview
cooperate and tell the truth to Special Counsel.

22, External counsel should oversee compliance with a litigation hold, using reasonable
efforts to continually monitor the party’s retention and production of relevant hard-copy and
electronic documents.

23, The relevant universe of hard-copy and electronic documents must be identified and
collected as early as possible in the investigative process, even before Special Counsel is retained.
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24, -‘S.pecial Counsel a.n;:l tetained forensic professionals should conduct document review
and analysis of electronic and hard documents.

25. Assuming time permits, after review and analysis of documents, Special Counsel
should identify the relevant witnesses and begin conducting the interviews.

26. At the outset of the interview, Special Counsel should advise each witness that (1)
the Special Counsel represents the Independent Committee, (2) Special Counsel is not the employee’s
lawyer and does not represent the employee’s interests; (3) statements made to the Special Counsel
should be truthful; (4) the interview is protected by the attorney-client privilege, but the privilege
belongs to the Company; and (5) the Independent Committee can unilaterally choose to waive its
privilege and disclose all or part of what the employee has told Special Counsel during the interview

“to external auditors, the government, regulators, or others.

27.  The Independent Committee and Special Counsel should give careful consideration
as to whether inside counsel should attend witness interviews, with an eye to maximizing the
possibility of obtaining objective responses and to ensuring the appearance of obtaining objective

© responses. ' ' '

28. Special Counsel should advise employees at the outset of the interview whether the
Company has made a decision {0 waive the attorney-client privilege and work product profections, or
is likely to do so, and fo disclose the memorandum of interview to governmental agencws such as the
SEC or DOJ that is conducting its own investigation.

29. Special Counsel should tell witnesses at the outset of the interview that the
Department of Justice has taken the position that an employee can be indicted for obstruction
of justice under 18 U.8.C. § 1512, if he or she lies o private counsel conducting an internal
investigation, where he or she knows that his or her statements may be shared with a govemment
agency such as the SEC or DOJ that is conducting its own investigation.

30. Absent special circumstances such as valid concerns of possible witness tampering,
obstruction of justice, other evidence of attempts to disrupt the integrity of the internal investigation
or the unavailability of hard-copy or electronic documents, Special Counsel should make available to
witnesses or their counsel the topics and documents that will be covered in the interview, and allow
employees to obtain copies of their documentary files, including calendars and electronic data.

31 Absent special circumstances such as valid concerns of possible witness tampering,
obstruction of justice, or other evidence of attempts to disrupt the integrity of the internal
investigation, Special Counsel should not generally interview witnesses before they have had a
reasonable opportunity fo review relevant documents.

32. Absent special circumstances such as valid concerns of possible witness tampering,
obstruction of justice, or other evidence of attempts to disrupt the integrity of an investigation,
Special Counsel should resist attempts by prosecutors or regulators to seek the Special Counsel’s
interview of a witness who has not been given an opportunity to refresh his recollection as to prior
events.
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33.  Special Counsel should not advise an employee whether he or she should seek the
advice of individual counsel, lest the employee misunderstand the role of Special Counsel as being
the exclusive representative of the Independent Committee. Under these circumstances Special
Counsel should remind the witness that the Special Counsel does not represent the witness and that if
he or she wishes to speak to counsel, the Special Counsel will adjourn the interview for a short time
to allow such consultation, and, if previously authorized by the Independent Committee, to provide
recommendations of counsel.

34. Special Counsel should memorialize the substance of each witness interview as
close in time to the interview as possible and in a manner consistent with the attorney work-product
doctrine and the ultimate purpose of the investigation.

35. Absent special circumstances such as valid concerns of possible witness tampering,
obstruction of justice, or other evidence of attempts to disrupt the integrity of an investigation,
Special Counsel should give counsel for witnesses an opportunity to suggest modifications to the
memoranda so as to avoid misstating or mischaracterizing a witness’s statements. Special Counsel
should consider reading, explaining the substance of, or showing a draft of the memorandum of the
interview of the witness to counsel for interviewed witnesses to review for accuracy, but not to keep a
copy thereof. '

36. Absent special circumstances such as valid concemns of possible witness tampering,
obstruction of justice, or other evidence of attempts to disrupt the integrity of an investigation, if
a final written report is to be prepared, Special Counsel should share tentative conclusions as to
witnesses’ conduct with counsel for present or former employees whose conduct is under examination
for passible correction or modification.

37. If the company’s independent anditors request access to privileged information
or the Special Counsel’s work product, the Independent Committee should first explore all other
alternative courses of action, but should not have the power or authority to decide the issue on its
own. The Independent Committee should give careful consideration to such request and make a
recommendation to the Board. The Special Counsel should be advised by the Board and Independent
Committee at the outset of the engagement not to share information with the Company’s external
auditors without the written, fully informed consent of both the Independent Committee and the
Company’s Board.

38. We recommend that the Board formally consider and decide the issue of production
to the independent auditors before any steps leading to waiver are taken. In light of inconsistent
decisions regarding whether production of Special Counsel’s work product to external auditors
constitutes a waiver of the work product protections, it is important to enter into a written
confidentiality and common interest agreement with external auditors that allows for work product
information to be provided without a waiver issue arising.

35. During the course of the investigation, Special Counsel should keep and continuously
. update a record of witnesses and documents examined, documents shown to witnesses, and issues
raised.
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40. Special Counsel should regularly update the Independent Committee on the course of
the investigation. In the early stages of an inquiry, updates should generally be made orally, because
of the possibility that preliminary information gathered or early conclusions formed might prove to be
inaccurate or incomplete, and prejudicial to the company as well as employees implicated by them.

41, Upon the completion of the investigation, Special Counsel should report its findings
and the conclusions, and the bases therefor, to the Board, the Audit Committee, or the Independent
Committee, as the case may be. Special Counsel should be careful to remind the governing body that
the report’s conclusions are ultimately that of the Independent Committee, not just Special Counsel,
and that the Board members have fiduciary responsibilities to draw their own conclusions as to the
evidence presented. -

42, Before presentation of the final report, the Independent Committee and Special
Counsel should again give careful consideration to whether the ultimate form of the report will be
written, oral or PowerPoint, to whom it will be provided, and how it will be published.

43. Special Counsel should not be used as Company defense counsel in civil or criminal
litigation or investigations that follow the internal investigation,

44, Absent genuine regulatory- concerns regarding possible obstruction of justice, the
database of documents and selected work product, once stripped of the evidence the internal thought

processes of Special Counsel, should be made available for use by any Special Litigation Committee,
counsel to the Company, and on an individualized basis, to counsel for present or former employees.
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ACC Extras

Supplemental resources available on www.acc.com

The Nuts and Bolts of Dealing with EPA and OSHA.
Quick Reference. October 2008
http://www.acc.com/legalresources/resource.cfm?show=315485

EH&S 101: The Nuts and Bolts of Dealing with the EPA and OSHA.
Program Material. October 2008
http://www.acc.com/legalresources/resource.cfm?show=157163

EH&S Reporting Procedures.
Policy Statement. January 2007
http://www.acc.com/legalresources/resource.cfm?show=16846

Please note, these additional resources are provided by the Association of Corporate
Counsel and not by the faculty of this session.
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