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BUSINESS BANKRUPTCY BASICS FOR THE GENERALIST

Executive Summary

The more you know about bankruptcy, the less overwhelming it is. This program will
introduce in-house counsel with minimal knowledge of bankruptcy to the basics of the
process. Topics addressed include various creditor remedies, proofs of claim, impact on
intellectual property, licensing agreements and leases, responding to preference demands and
the purchase of assets from a company in bankruptcy. Attendees will gain a broad-based
understanding of bankruptcy that will help them navigate the process, minimize damage and
maximize opportunities.

l. OVERVIEW

A What Should Corporate Counsel Know about Bankruptcy Law?

Much like other areas of law, in-house counsel should know the basics about several
recurring bankruptcy issues and processes. This program will focus on bankruptcy
basics and branch out to touch on a few areas of bankruptcy law in which expertise is
not required, but issue recognition is important.

B. Agenda
1. Resources and terminology
2. Checklist
3. Types of claims
4. Claim priorities
5. Common creditor rights/actions in bankruptcy proceeding
6. Preparing a reclamation claim
7. Preparing proofs of claims
8. Bankruptcy impact on leases, licenses and executory contracts
9. Bankruptcy Section 363 sales
10.  Analyzing and defending preferential transfers
11. Understanding fraudulent transfers
12. Determining whether to serve on Creditors Committee
13. Basics of disclosure statements and plan of reorganization
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14. Minimizing risks before bankruptcy occurs
RESOURCES AND TERMINOLOGY
A. What Is Bankruptcy Law?

Bankruptcy law incorporates most legal disciplines, including corporate, real estate,
employment, contracts, benefits and litigation (to name a few) into a set of federal
laws set forth in the United States Bankruptcy Code (Title 11 United States Code at
11 U.S.C. 88 101-1532). The Federal Rules of Bankruptcy Procedure govern the
procedural aspects of bankruptcy practice and are supplemented by local bankruptcy
court rules. Selected statutes in Title 28 of the United States Code also apply to
jurisdiction, venue and procedural matters. Ready access to bankruptcy material and
summaries, forms and local bankruptcy court web pages can be found at
WWW.Uscourts.gov.

B. Bankruptcy Jargon

Much of bankruptcy terminology is unique to the bankruptcy process and unfamiliar
to those who do not regularly practice bankruptcy law. The attached glossary of
bankruptcy terms (Exhibit A) is derived in significant part from the U.S. Courts” web
page at http://www.uscourts.gov/bankruptcycourts/bankruptcybasics/glossary.html
and supplemented by the authors. This glossary should serve as a ready reference to
assist the reader in obtaining a better understanding of bankruptcy terminology and
will help the reader appear wise beyond his or her years.

C. Bankruptcy Reference Material and Resources

1. Many legal publishers produce their own versions of the Bankruptcy
Code and Rules on an annual basis. Never leave home without one!

2. The American Bankruptcy Institute at www.abiworld.org is a great
resource and includes a searchable site for bankruptcy articles, seminar
materials and other materials. The Institute also publishes several
reasonably-priced booklets that cover the basics on topics such as
reclamation, preferences and first day motions, to name a few. These
resources are available at www.abiworld.org/abistore.

3. Bankruptcy petitions, schedules and all pleadings are readily available
electronically at http://pacer.psc.uscourts.gov/. This site can also be
searched to confirm or dispel a rumor that a bankruptcy filing has
occurred.
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D. Chapter What?
1. Chapter 7: Individual or Corporate Liquidation

Chapter 7 provides a structure for: liquidating non-exempt assets; pursuing
claims to recover assets; determining allowance of claims of creditors against
the bankruptcy estate; and ultimately distributing assets to the creditors. The
U.S. Trustee appoints a Chapter 7 trustee, who locates and sells assets,
distributing the proceeds to creditors.

2. Chapter 9: Municipalities
Chapter 9 is designed for municipalities and is seldom used.
3. Chapter 11: Individual or Corporate Reorganization

Chapter 11 refers to the chapter of the Bankruptcy Code entitled
“Reorganization.” While a Chapter 11 reorganization will not magically cure
financial problems, Chapter 11 provides a formal procedure for operating and
possibly reorganizing a company, partnership or individual, and for dealing
with its creditors in an organized fashion. Once a Chapter 11 petition is filed,
most creditors are held at bay for a period of time to give the debtor, operating
as a debtor-in-possession, “breathing room” to attempt to formulate a
reorganization plan. While breathing room is the theoretical goal, in reality,
the debtor is generally required to breathe twice as fast just to keep up. For
the uninitiated, the one-year to 18-month or longer period that companies are
generally in a contested reorganization is like an Antarctic Expedition:
unfamiliar territory; difficult and strenuous conditions; and what appears to be
the whole world against you. Chapter 11 has, however, provided many
debtors with a final opportunity to reorganize and has produced many success
stories. Many debtors use Chapter 11 as the avenue to sell their assets and
then either convert to Chapter 7 or seek confirmation of a liquidating plan. A
debtor-in-possession in Chapter 11 generally has the rights of a trustee.
Throughout these materials references to a debtor may generally mean a
debtor-in-possession or a trustee.

4, Chapter 12: Family Farmer or Family Fisherman Reorganization

Chapter 12 provides an abbreviated reorganization alternative for those who
qualify as family farmers or fishermen and, if successful, results in a
confirmed plan of reorganization.

5. Chapter 13: Individual Reorganization

Chapter 13 provides an abbreviated reorganization alternative for individuals
who: do not qualify for Chapter 7 because they have the ability to repay
creditors in part; have certain non-dischargeable debts they hope to satisfy; or
need payment terms with respect to taxes or certain secured debts.
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Chapter 15: Cross Border Cases

Chapter 15 is a new section of the Bankruptcy Code which applies to cross-
border bankruptcy cases.

7.

Chapters 1, 3 and 5: Apply to All

These Chapters of the Bankruptcy Code (and sections contained therein)
include sections on general bankruptcy issues, case administration, creditors,
debtors and the estate, and are generally applicable to each of the other
Chapters. For example, a Chapter 11 case will be governed by these three
Chapters along with Chapter 11.

I11.  CHECKLIST FOR CREDITORS OR OTHERS IN PRIVITIESWITH A
COMPANY IN BANKRUPTCY

A Confirm If, When and Where Bankruptcy Has Been Filed

1.

If a bankruptcy is anticipated, consider implementing automatic on-
line daily searches of media to learn of a filing.

Once you hear of a potential bankruptcy filing, confirm that a
bankruptcy was actually filed by obtaining a copy of the petition from
the debtor or by checking with the bankruptcy court via telephone or
via the federal government PACER Service Center at
http://pacer.psc.uscourts.gov/.

B. Immediate Steps upon Confirming Bankruptcy

1.

Halt litigation and stop sending demand letters which violate the broad
automatic stay legally imposed immediately upon a bankruptcy filing.
11 U.S.C. § 362.

Stop providing credit until satisfactory arrangements are made.

Contact carriers to stop shipments of product purchased on credit until
satisfactory arrangements are made for payment of post-petition
deliveries. If goods have yet to ship, stop shipment until satisfactory
arrangements are made.

Consider the consequences of not providing contract services (as
compared to goods) immediately. Perhaps work closely with the
debtor to make appropriate arrangements for payment for post-petition
services. See Section VIII, D, infra.

Serve a reclamation demand if the debtor received your goods within
approximately 45 days prior to the bankruptcy filing.
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Determine all outstanding business and relationships with the debtor,
and obtain direction from internal business team as to what they would
like to accomplish in the bankruptcy proceeding.

Determine if a critical vendor program will be implemented and begin
using leverage to be included on critical vendor list.

Begin calendaring key dates:

a. Bar date or deadline to file proofs of claim (usually at least 90
days after bankruptcy petition date and often more).

b. First Meeting (Section 341 Meeting) of Creditors (usually 30-
60 days after petition). Creditors are free to attend and ask
questions of the debtor.

C. Deadline to file complaints objecting to discharge of debts or
dischargeability of a particular debt (individual cases only)
(usually 60 days after the First Meeting of Creditors).

d. Deadline to object to claimed exemptions (individual cases
only) (usually 30 days after the First Meeting of Creditors).

e. Objection dates to various motions, plan, etc., as they are
received through the cases. A particular pleading usually
includes the date by which any party wishing to object must
respond.

Post-petition liens do not extend to post-petition property of the debtor
absent court approval. Secured creditors should confirm that their
collateral is being preserved, that cash collateral is being protected and
that their interests are being adequately protected. The debtor may not
use cash collateral without creditor consent or a court order. A secured
creditor—especially one with a security interest in cash collateral—
will usually take an active role in the bankruptcy case from day one—
and is well advised to do so. Secured creditors need to be diligent so
that their collateral is preserved, or to the extent reduced or converted
to cash, that their secured claim is being reduced if possible, or that
they obtain a security interest in post-petition assets.

Parties to leases, licenses and executory contracts should obtain
important information about: the status and value of property; amounts
owed by or to the debtor; go-forward plans; and debtor’s intentions.
Parties should then begin considering strategy and alternatives. These
issues are usually complex, and likely go beyond the expertise of
corporate counsel with only minimal bankruptcy experience.
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First Month

1.

Obtain copies of bankruptcy schedules and the statement of financial
affairs (forms attached as Exhibit B). Determine if claim is listed on
the schedules.

Consider filing a notice of appearance and a request for service of
papers (form attached as Exhibit C). The benefit of doing so is that the
party receives notice of everything filed in the case, either in hard copy
or via electronic copy, depending on the registration status of the filing
party and the rules of the particular court. The down side, however, is
that this can produce voluminous pleadings (dozens per day in large
cases), and unless each is reviewed, pleadings pertinent to a particular
creditor which require a response in order to preserve one’s position
could be overlooked. If no notice of appearance is filed, only those
pleadings pertinent to the particular creditor will be served. Of course,
one is free to review the docket and selected pleadings at any time.
This is often an efficient and informal way to monitor the bankruptcy
process.

Conduct an internal preference analysis to assess potential exposure
for preferential transfers.

Continue with the “immediate steps” items set forth in Section B.

If outside bankruptcy counsel has been retained, work with outside
counsel to establish a budget for the case.

Throughout Case

1.

Immediately review each incoming pleading and determine whether a
response is required or desired. Pay particular attention to any
objection to a creditor’s particular claim and receipt of any complaints
(which are usually seeking to avoid preferential transfers).

Review incoming solicitations to purchase claims and consider
whether to sell claim after carefully reviewing the proposed purchase
agreement. Generally, the benefit of such offers is that they will
generate cash sooner rather than later, although they are designed to
pay less for the claim than will ultimately be realized. Claim
assignment forms contain many traps for the unwary and should be
closely scrutinized.

Continue to monitor status of debtor’s cash flow through pleadings and
reports filed with the United States Trustee, in order to determine if the
case is on a successful path toward reorganization, a sale path or a
crash-and-burn path.
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4. File necessary proofs of claim by the bar date.

5. Obtain contact information for the Unsecured Creditors Committee
counsel and contact periodically for case update.

TYPE OF CLAIMS IN BANKRUPTCY
A. Administrative Claim

Claims arising from obligations incurred by the debtor after the date of filing. These
claims are commonly made by professionals, utilities, vendors, wages, taxes, lease
obligations, and others who perform services that benefit the estate and keep the
debtor operating in a Chapter 11 or allow a Trustee to function in a Chapter 7 case.
Claims for goods delivered in the ordinary course of business 20 days prior to the
bankruptcy filing also fit in this category. Payment for these claims is usually not
pursued through the proof of claim process, but by motion, application or other
procedures established by the court. These administrative claims must be paid in full
upon confirmation of a Chapter 11 plan.

B. Unsecured Priority Claim

Certain types of pre-petition, unsecured claims are given priority by the Bankruptcy
Code. Such claims are to be paid in bankruptcy cases before most other unsecured
claims (if there is sufficient money or property available to pay these claims). The
most common types of priority claims are listed on the proof of claim form and
include certain taxes, consumer deposits and employee claims up to a certain level.
Unsecured claims that are not specifically given priority status by the Bankruptcy
Code are classified as unsecured nonpriority claims.

C. Secured Claim

A claim is a secured claim to the extent that the creditor has a lien on property of the
debtor (collateral) that gives the creditor the right to be paid from that property before
creditors who do not have liens on the property. Examples of liens are a mortgage on
real estate or a security interest in a car, truck, boat, television set or other personal
property. A lien may have been obtained through a court proceeding before the
bankruptcy case began. In some states a court judgment is a lien. In addition, to the
extent a creditor also owes money to the debtor (has a right of setoff), the creditor’s
claim may be a secured claim.

D. Unsecured Claim

If a claim is not secured, it is an unsecured claim. A claim may be partly secured and
partly unsecured if the property on which a creditor has a lien is not worth enough to
pay the creditor in full. Amounts owing as of the date of the bankruptcy petition
related to accounts receivable, lease payments, tort claims, promissory notes and
almost anything else imaginable fit within this category. This category also includes

Copyright © 2009 Association of Corporate Counsel
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claims arising from rejection of an executory contract, in which case the claim is
deemed to have occurred immediately prior to the filing of the bankruptcy petition.

V. CLAIM PRIORITY DISTRIBUTION SCHEME

A The Bankruptcy Code Establishes a Priority Scheme That Governs
Distributions to Creditors

1. Administrative Claim - entitled to be paid from unencumbered estate
assets prior to any distribution to unsecured creditors.

2. Unsecured Priority Claim - entitled to be paid from unencumbered
assets of the estate after payment of administrative claims.

3. Secured Claim - entitled to receive collateral or payments equal to the
present value of the claimant’s collateral, irrespective of administrative
or priority claims (with the limited exception in which a secured
creditor’s collateral is surcharged by the estate under 11 U.S.C.

8 506(c)).

4. Unsecured Claim - entitled to be paid pro-rata with all other unsecured
claims from unencumbered estate assets after payment in full of
administrative claims and unsecured priority claims up to the amount
allowable for such claims.

Copyright © 2009 Association of Corporate Counsel
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B. The Following Chart is a Simplified Example of a Distribution Scheme in
a Chapter 11 Proceeding:

Property:
Inventory
AR
Goods/Equipment
General Intangibles

Bank
1% Secured Position

Junior Lender
2" Secured Position

Excess Value

Real Estate

Bank — Mortgage

Mechanic’s Lien

Tax Lien

Excess Value

Avoidance Actions

Preference Recoveries

$5 million $3.0 million for Estate
1. Chp 11 Administrative Expenses (priority § 507(a)(2))
- Trade - Rent
- Lawyers/Accountants - Wages
$2 million - Auctioneers - Brokers
- Reclamation Claim - Post-petition Loan (deficiency)
$1 million - Employees - Taxes
2 million 2. Involuntary Petition GAP Claims (priority § 507(a)(3))
3. Pre-petition employee wages & pension claim (priority 8 507(a)(4))
approx. $10,950/employee
4. Pre-petition Taxes (priority 8 507(a)(8))
$2 million . .
$1 million 5. Pre-petition Unsecured Claims
$.1 million + Vendars
$.4 million - Secured deficiency
$.5 million - Damages from rejection of leases or contracts subject to caps
- Older Taxes
- Disallowed Reclamation Claim
6. Preferred Stock
| :g 2::”:32 { 7. Common Stock

VI.  SPECIFIC RIGHTS IN BANKRUPTCY PROCEEDINGS

A Secured Creditor Rights

1.

Secured creditors are entitled to have their collateral and the value of
their collateral adequately protected. If the value of secured creditors’
collateral exceeds the amount of their claim, they are also entitled to
post-petition interest and attorney fees. Secured creditors are also
entitled to have their collateral insured.

Debtors or Trustees are not allowed to use cash proceeds (cash
collateral) from a secured creditor’s collateral unless the secured
creditor consents or the court orders such after determining that the
interest of the secured creditor is being adequately protected.

A secured creditor may proceed by motion to seek relief from the
automatic stay so that it may exercise its state court remedies to
recover its collateral. The two primary bases for such relief are: (a) for
cause, including the lack of adequate protection; or (b) if the debtor
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does not have an equity in the collateral and it is not necessary to an
effective reorganization. 11 U.S.C. 88 362(d)(1) and (2).

B. Unsecured, Vendor or Trade Creditor Rights
1. Reclamation Claims (11 U.S.C. § 546(c))

a. Immediately upon learning of a bankruptcy filing or an
impending bankruptcy filing, creditors who have delivered
products to the debtor within approximately 45 days of the
bankruptcy filing should immediately (that day) send a
reclamation demand. If the 45-day period ends after the date of
the bankruptcy petition, the latest a reclamation claim can be
filed is 20 days after the date of the petition filing. Never
knowingly wait to file such a claim. A form reclamation
demand with instructions is attached as Exhibit D.

b. While the debtor will most likely not return the goods,
reclamation claims are important because they may allow an
otherwise unsecured claim that is paid the proverbial ten cents
on the dollar to be paid in full.

C. Goods received by the debtor approximately 45 days prior to
the bankruptcy filing are subject to a reclamation claim,
provided the product has not been sold by the time the debtor
receives the notice. A delay in sending the notice may result in
the sale of some of the product, thereby reducing the amount of
the claim. A reclamation claim can always be amended with
better documentation, so there is no down-side in sending the
claim immediately, even if the supporting documentation is not
complete.

2. Stoppage of Goods in Transit

a. Goods in Seller’s Possession (UCC § 2-702(1) and UCC 8§ 2-
703)

(1) If the seller has not yet shipped goods ordered on credit
terms, and the seller discovers that the buyer is
insolvent or in bankruptcy, the seller may refuse
delivery unless the buyer pays cash.

b. Goods in Possession of Warehouse, Carrier or Third Party
(UCC § 2-705)

(1) The seller may stop delivery of goods upon learning of
the buyer’s insolvency or bankruptcy filing. This
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continues until the buyer receives possession of the
goods.

(2) To stop goods in transit, the seller must notify the third
party who has possession or control of the goods before
the buyer receives possession or control of the goods.
The seller should also notify the buyer.

(3) After the third party receives notice, the third party
must hold the goods and deliver them according to the
seller’s instructions. The seller can then refuse to
release the goods until the buyer pays for them.

3. Administrative Claim for Pre-petition Deliveries (U.S.C. § 503(b)(9))

a. A creditor who sells goods which were received within 20 days
before the date of the petition to a debtor in the ordinary course
of the debtor’s business is entitled to an administrative claim
for such goods (which may result in 100% payment for the
goods). This claim may overlap with a reclamation claim, but
is a stronger claim to the extent of delivery in the 20 days
before the bankruptcy petition.

b. These claims are usually asserted via application or motion (or
through a special procedure established by the court).

4, Critical VVendor Treatment

a. Prior to the K-Mart Chapter 11 case, unsecured creditors
aggressively sought to be included on a critical vendor list, and
strongly encouraged the debtor to seek court authority to pay
such creditors in full, early on in the case. This treatment
usually occurred as a result of agreement by the creditor to
provide post-petition trade credit, and over time the pre-
petition claim rolled into a post-petition claim with
administrative priority.

b. This treatment has become more limited in recent years, with
higher standards established in order to have a critical vendor
program. A hybrid program has emerged in some cases which
allow those with administrative claims under 11 U.S.C.

8 503(b)(9) to be paid early in the case in exchange for
providing post-petition credit.

C. Depository Banks

1. Section 542(c) protects a bank (or others) that does not have either
actual notice or actual knowledge of the commencement of a
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bankruptcy case by a debtor that honors a check or transfers property
of the debtor. Absent this protection, it would constitute an
unauthorized post-petition transfer.

Once a bank learns of a bankruptcy filing, it should immediately stop
draws from the debtor’s account, absent court order providing
direction or appropriate direction from a debtor-in-possession or a
trustee with authority.

Depository banks who are owed money, and who have valid rights of
setoff whether by agreement, statute or common law, should strongly
consider placing an administrative freeze on the account, to be
followed with a motion for relief from stay to allow setoff under 11
U.S.C. § 553.

VIl. FILING APROOF OF CLAIM AND ASSERTING ADMINISTRATIVE

CLAIMS

A

Proof of Claim

What is it?

a. A creditor’s essential response to the filing of a bankruptcy
case is to consider whether to file a proof of claim. A proof of
claim is a written statement that sets forth a creditor’s claim
and must conform substantially to the Official Form, a copy of
which is attached as Exhibit E. The instructions for completing
the form are also attached. Creditors may obtain proof of claim
forms from the bankruptcy clerk’s office, online from the U.S.
Court web page, or, as is usually the case, a creditor will
receive one by mail after the debtor files its bankruptcy
schedules.

b. A proof of claim identifies the claimant, states the amount the
creditor believes it is owed by the debtor, and states the status
(priority) the creditor believes the claim should have in the

case.
Who May File?
a. A creditor may file a proof of claim. A creditor is anyone to

whom the debtor owes money or property. Most claims are
filed by creditors.

b. If a creditor’s filing of a proof of claim is not timely, an entity
that is liable to the debtor or the trustee may file such claim.
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3. Who Must File?

a. In a Chapter 7, 12 or 13 case, for an unsecured creditor’s claim
to be “allowed,” meaning eligible for payment, the creditor
must file a proof of claim.

b. In a Chapter 9 or 11 case, any creditor or equity security holder
whose claim or interest is not scheduled, or is scheduled as
disputed, contingent, or unliquidated, must file a proof of
claim or interest in order to be treated as a creditor for purposes
of voting on a plan of reorganization and distribution. The
Bankruptcy Code states that in a Chapter 11 case, a proof of
claim or interest is deemed filed for any claim that appears in
the schedules, unless that claim or interest is scheduled as
disputed, contingent, or unliquidated. These three categories
are particularly important for the Chapter 11 creditor in
determining whether to file a proof of claim. It is the creditor’s
responsibility to review the schedules and ascertain how the
debt is listed. Often a debtor will list a claim for an amount
different than the creditor believes is owed. In such a case, the
claim should be considered “disputed” and a proof of claim
should normally be filed, even though the debtor may not
realize a dispute exists.

C. If the amounts or other information stated in the proof of claim
conflicts with that in the debtor’s schedules but is adequately
backed up by supporting documents, the information in the
proof of claim supersedes the information in the debtor’s
schedules. In all cases, a proof of claim is deemed “allowed”
unless a party in interest objects.

d. Although it is not always necessary to file a proof of claim in a
Chapter 11 case, many creditors do so to avoid the
consequences of a possible mistake or misrepresentation on the
schedule. Many cases that are filed under Chapter 11 are later
converted to liquidation proceedings under Chapter 7. A
creditor who has not filed an actual proof of claim while the
case was under Chapter 11 must file a proof of claim once the
conversion to Chapter 7 has occurred. Proofs of claim actually
filed by creditors during the Chapter 11 period of the case will
carry over to the Chapter 7 proceeding.

e. Secured creditors who are fully “collateralized” (meaning the
value of their lien on the debtor’s property is equal to or greater
than the debt), are not required to file a proof of claim. The
creditor retains the right to foreclose or repossess the collateral
after the bankruptcy. If the creditor does not file a proof of
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claim and the claim turns out to be only partially collateralized,
however, the creditor may lose the opportunity to collect the
remaining portion of the debt.

Counterparties to an executory contract that is rejected should
also file a proof of claim upon rejection (which may amend a
prior claim if one was previously filed) to include damages
arising from rejection of the lease within such time as the court
or local rules direct. Bankruptcy Rule 3002.

If significant exposure to a preferential transfer claim exists,
consider not filing a proof of claim to preserve a jury trial
right—and a jump from the bankruptcy court to the district
court—to resolve a preference suit. This may increase
negotiation leverage because trustees are generally less
comfortable pursuing a preference claim outside of bankruptcy
court. This strategic maneuver makes particular sense when
the unsecured claim is small, when the claim is fairly
accurately set forth in Chapter 11 schedules and not disputed or
otherwise contested, or if a distribution to creditors is expected
to be very minimal. Consult with experienced bankruptcy
counsel when making this decision.

4. Time to File

a.

In a Chapter 7, 12 or 13 case a proof of claim must generally
be filed within 90 days after the date set for the first meeting of
creditors. It is critical that proofs of claim be timely filed.

In a Chapter 7 no-asset case creditors may receive a notice of
no distribution (or no dividend) if there are no assets in the
estate from which a dividend can be paid to creditors. Most
courts combine this notice with the notice of the meeting of
creditors. The notice of no distribution may state that it is
unnecessary to file claims and that, if assets become available
for paying creditors, another notice will be sent with
instructions to file claims.

In a Chapter 9 or 11 case the court fixes and may extend the
time for filing proofs of claim. However, some courts have
local rules fixing the same deadline for proofs of claim in
Chapter 11 cases and cases under Chapters 7, 12 and 13. A
creditor should carefully read the notice announcing the filing
of the case and the meeting of creditors, because it may also
contain information on filing a proof of claim. If afiling
deadline for proofs of claim is not set or “fixed” at the
beginning of the case, notices and case pleadings should be
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closely monitored to determine when the filing deadline is

fixed.
5. Claim Preparation
a. Each claim should only include any “arrearage” and other

charges that occurred before the petition was filed. An
arrearage is the total amount of overdue payments on which the
debtor has defaulted. Even if the debtor has subsequently made
payments on the debt, the payments usually will have been
applied to the current payment due, leaving earlier installments
“in arrears” until made up by additional payments. Often the
amounts in arrears will also accrue interest so that the total
amount of an arrearage will usually be higher than the total
amount of missed payments. A Chapter 13 debtor needs to
know the amount of any arrearage so that the plan can provide
for the debtor to pay the full amount that has accrued.

b. If a claim is based upon a written document, key documents to
support the claim should be attached by the creditor to the
proof of claim form and filed with it. If such supporting
documents are voluminous, a summary of them will usually
suffice. Supporting documents provide evidence substantiating
the amount stated in the proof of claim.

C. In addition, if a creditor is claiming a security interest in
property of the debtor, the creditor should include evidence of
perfection of the security interest with the proof of claim.
Examples of evidence of perfection of a security interest
(including a lien, mortgage or deed of trust) include: a date-
stamped copy of a deed of trust; mortgage; Uniform
Commercial Code financing statement (UCC-1); or court
judgment. Evidence of perfection should reflect that the
document was filed with the appropriate government agency
and that it constitutes a perfected lien on particular assets.

d. At the end of the form, a creditor or other person authorized to
file the claim should be sure to include: the full printed name
and title, if any, of the creditor or authorized person; the
creditor’s or authorized person’s full signature; and the date the
form was completed. By signing the proof of claim, the
creditor or other authorized person is stating under oath that in
calculating the amount of the claim, the creditor has given the
debtor credit for all payments received from the debtor.

e. Be careful in preparing proof of claim forms and do not submit
claims for amounts that are not supported by a valid, good-faith
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basis. Under Section 152 of Title 18, United States Code, it is
a federal crime to file a false or fraudulent claim in a
bankruptcy case. Section 152 provides for a fine, for
imprisonment of up to five years, or both, for a violation.
Section 3571 of Title 18 provides a maximum fine of $250,000
for an individual offender and $500,000 for any “organization”
convicted of a violation. Alternatively, Section 3571 provides
for restitution based on damages caused by the offense, which
creates the potential for making a restitution-based fine even

higher.
B. Administrative Claims
1. If a claim is for an “administrative expense,” payment should not be
requested on the proof of claim form. A separate “Request for
Payment of Administrative Expense” with supporting documentation
should be submitted.
2. There is no national form for a “Request for Payment of

Administrative Expense.” The procedure for making such a request is
usually guided by local rules or by an order particular to the specific
bankruptcy case. Generally, administrative expenses relate either to a
professional employed to assist the bankruptcy estate or an obligation
incurred by a debtor during a Chapter 11 reorganization.

VIIl. EXECUTORY CONTRACTS (INCLUDES LEASES AND LICENSES)

A. General Application

1.

Section 365 of the Bankruptcy Code authorizes the trustee, debtor or
debtor-in-possession (subject to certain requirements and limitations),
to “assume or reject any executory contract or unexpired lease of the
debtor.”

This statute is fraught with difficulty and uncertainty. It both provides
benefits to and imposes substantial burdens on both the bankruptcy
estate and the non-debtor party to the contract. Generally, however,
Section 365 provides significant benefits to the debtor by allowing the
debtor to reject certain contractual obligations which turns those
obligations into unsecured claims. The statute also allows the debtor
to cure certain defaults and assume the contract upon providing
adequate assurances of future performance. Moreover, notwithstanding
clauses in the contract that prohibit assignment, Section 365 allows the
debtor to assign such contracts if it wishes. Section 365 also requires
the debtor either to perform most post-petition obligations to non-
debtor parties to a contract or lease or to risk having the contract or
lease rejected and terminated.

Copyright © 2009 Association of Corporate Counsel

19 of 110



ACC's 2009 Annual Meeting

Don't just survive. Thrive!

To the extent a debtor accepts the benefits of an executory contract
post-petition, whether or not the agreement is rejected, an
administrative expense claim is created. Rejection of these
arrangements results in a pre-petition unsecured claim for damages,
measured as of the petition date according to applicable non-
bankruptcy law. Deposits or letters of credit held by the lessor will
usually be applied to the unsecured rejection claim, and not to the
administrative portion of the claim, which benefits the lessor. The
decision to reject an unexpired lease or executory contract is subject to
court approval, and a straightforward business judgment test is
generally the standard. If the contract or lease is assumed, it can
generally be assigned notwithstanding contractual prohibitions,
provided that the putative assignee gives adequate assurance of future
performance.

B. Real Estate Leases

1.

The Bankruptcy Code requires that the debtor pay real estate leases on
an ongoing basis, subsequent to a Chapter 11 filing. While it is not
necessary to immediately cure any pre-petition defaults, the Code
requires a debtor, within 120 days of the date of the bankruptcy filing,
to decide whether to assume or reject its real estate leases. If not
assumed, the leases will probably be terminated. Upon court approval
the 120-day period may be extended for another 90 days for good
reason. Nevertheless, at some point in time, the debtor must decide
whether to keep the real estate leases, which requires the debtor to cure
all defaults and provide adequate assurances of future performance.

A debtor’s rejection of real estate leases turns the claim of the lessor
for pre-petition defaults, and for rejection of the lease, into an
unsecured pre-petition obligation. Real property lessors’ claims are
capped at the greater of one year’s rent or 15% of the remaining lease,
according to a formula set forth in Section 502 of the Code.

C. Equipment Leases

1.

Debtors often delay payment and, to some extent, performance of
equipment leases and other executory contracts. Generally, however,
payment is required to be timely made, at least for obligations arising
60 days after the bankruptcy petition.

Like real estate leases, these agreements must be assumed or rejected
upon confirmation of a plan of reorganization, or earlier if the court so
orders. In most circumstances, the debtor should pay lessors,
franchisors, licensors or other parties to executory contracts on a
current basis post-petition. By not doing so the debtor risks challenges
to ongoing use of the equipment.
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D. Lessor’s Remedies When Debtor Fails to Perform Its Postpetition
Obligations

1.

Move to compel assumption or rejection. One of the most common
remedies exercised by a lessor is to compel assumption or rejection of
the lease by a particular date. This is not usually a remedy for real
estate lessors because the Code requires that a lease be assumed within
120 days unless extended for cause, or the lease is deemed rejected.

11 U.S.C. § 365(d)(3). However, it is more commonly used for
personal property leases, where such leases are not deemed rejected
after a particular date.

Object to extension of the 120-day assumption/rejection period. Some
courts have suggested that failure to comply with the requirements of
11 U.S.C. 8 365(d)(3) to require ongoing payments is one of the
elements courts will consider in deciding whether to extend the 120-
day period.

Seek relief from the automatic stay. The immediate remedy of a lessor
for non-payment of obligations under 11 U.S.C. § 365(d)(3) and
(d)(10) may include denying the estate its right to assume the lease and
exercising the lessor’s attendant right to seek relief from stay to
recover possession of the property. If a lessor is economically
disadvantaged, it can seek relief from stay or adequate protection
instead of waiting to receive payments equal to the debtor’s actual use
of the property, which in the personal property context can be nothing
during the initial 60-day period.

Adequate protection under 11 U.S.C. 8 363(e). This section provides
that a lessor is entitled to adequate protection. A lessor’s adequate
protection rights in personal property are generally defined by Section
365(d)(10), which is the contract lease payment. A lessor’s adequate
protection rights in real property are generally defined by Section
365(d)(3). Arequest for adequate protection in the lease context
provides the immediate remedy lacking under 11 U.S.C. 8 365(d)(3)
and (d)(10).

Request immediate payment. A motion or request for immediate
payment may be granted regardless of whether the bankruptcy estate is
administratively solvent, thereby providing the lessor with a priority
administrative claim. A majority of the courts, however, do not
recognize what is effectively a super-priority administrative claim by
automatically requiring such payment to be made regardless of the
administrative solvency of the estate.

Request administrative expense treatment for unpaid obligations. A
majority of courts hold that unpaid 11 U.S.C. § 365 payment
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obligations entitle the lessor to administrative expense treatment.
Other courts view 11 U.S.C. 8 365(d)(3) and (d)(10) as completely
independent of 11 U.S.C. § 503(b)(1) and hold that Section 365(d)(3)
and (d)(10) provide no basis for an administrative claim, leaving the
lessor with its right to seek administrative treatment under 11 U.S.C.
8 503(b)(1).

Move for an order to convert the case to Chapter 7 for failure to
comply with the requirements of the Bankruptcy Code. Thisis a
rather harsh remedy but has been recognized by some courts.

Lease rejected as a matter of law. Some courts, albeit few, have
suggested that the failure to observe the strict requirements of 11
U.S.C. § 365(d)(3) results in termination of the lease.

E. Performance during Pre-Assumption or Pre-Rejection Period

1.

A counterparty is probably not obligated to perform services or deliver
goods pursuant to a prepetition contract absent a request or inducement
of performance by the debtor.

Once performance is requested, the debtor may compel the counter-
party to perform prior to assumption or rejection of the contract.

If the extension of financial accommodations or credit is material to
the contract, performance will not usually be required absent
satisfactory arrangements for payment. However, if such credit is only
incidental to the arrangement, ongoing performance (such as for
services contracts) may be required.

F. Licensees of Intellectual Property

1.

License agreements are usually considered to be executory contracts in
bankruptcy. Unlike other executory contracts, however, a licensee
non-debtor’s rights are preserved to a significant degree when a debtor
rejects a license of “intellectual property,” as defined in the
Bankruptcy Code. The definition of intellectual property includes trade
secrets, inventions, patents, copyrights and mask works, but does not
specifically include trademarks. 11 U.S.C. 8 101(35A). A prudent
licensee will try to expand the scope of a trademark license to include
defined “intellectual property” or purchase the marks with rights back
to the seller which terminate upon the occurrence of certain events.

Section 365(n) of the Bankruptcy Code gives the licensee two options
if a debtor-licensor rejects the license agreement. Those options are:

a. Treat the debtor’s rejection as a contract breach terminating the
contract, and assert damages as an unsecured creditor; or
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b. Retain rights under the contract for the duration of the contract
and any extension, provided the licensee makes all royalty
payments and waives claims of setoff or for administrative
claim status.

IX. BANKRUPTCY SALES (SECTION 363 SALE)

A. Introduction

1.

Bankruptcy filings of companies have increased substantially over the
past twelve months and are expected to continue to increase during the
months, if not years, ahead. A company in financial distress often
looks to asset sales as part of a solution to its problems. While a
strategic asset sale may provide the business with cash to continue
operations, restructure, or simply work through a liquidity crunch, a
company may alternatively conclude that the best way to maximize the
value of its constituencies is the sale of substantially all of its assets.
While a conventional asset sale outside of bankruptcy is often an
option, businesses are, with increasing frequency, selecting the
bankruptcy process as the preferred method of selling assets. Some
buyers prefer acquiring their assets in a bankruptcy proceeding
because of the added protection provided by a bankruptcy court order
approving the sale. Section 363 of the Bankruptcy Code allows a
debtor in bankruptcy, after notice and hearing, to sell property as part
of the Chapter 11 process prior to filing a plan of reorganization.
These sales are referred to in bankruptcy parlance as “Section 363
Sales.”

Most of the companies that file Chapter 11 do not successfully
reorganize to continue as an ongoing entity. Rather, many of the
companies filing Chapter 11 today do so with the expressed intent of
using the bankruptcy as a process to conduct a “Section 363 Sale.”
Such sales are generally approved when justified by a sound business
purpose.

B. Advantages of Section 363 Sales

1.

A buyer of assets in bankruptcy takes the assets free and clear of liens,
claims and interests (other than certain environmental claims and, in
some instances, product liability claims). To the extent various
secured creditors have arguments over how the proceeds should be
distributed and allocated, these disputes typically get sorted out after a
sale has occurred and do not become an issue for the buyer.

A buyer of assets in a Section 363 Sale can decide which leases and
other executory contracts to acquire and can leave the rest behind. The
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Bankruptcy Code allows many contracts to be assigned, even if they
include anti-assignment language.

A bankruptcy sale minimizes the liability to board members and
officers with fiduciary obligations, and even allows them to be part of
a buyer group, if they so choose. This is because everything is done in
the open as a matter of public record, and the bankruptcy court
approves the sale process.

A bankruptcy-court-sanctioned auction or sale process is often
implemented with extensive parameters and procedures in place, so
that potential buyers understand what the sale process will entail. This
often maximizes the value of assets to the bankruptcy estate, which
inures to the benefit of creditors of the company, and in some instances
to the benefit of equity interests as well.

C. Disadvantages

1.

Typically, a Section 363 Sale will not occur as quickly as a sale outside
of bankruptcy.

A Section 363 Sale creates a competitive environment, and a buyer
may end up paying more for the assets than it would otherwise.

Bankruptcy sales are public proceedings. A sale outside of bankruptcy
avoids the stigma associated with a company having filed bankruptcy.
This stigma will be of greater consequence in certain industries than
others.

D. Summary of Section 363 Sale Process

1.

Stalking Horse and Asset Purchase Agreement. A typical bankruptcy
sale process involves a buyer entering into an asset purchase
agreement. That buyer then becomes a “stalking horse.” This buyer
may be identified by the debtor, or in larger cases is identified as a
result of the marketing efforts of an investment banker. The stalking
horse has the benefit of being able to negotiate the terms of an asset
purchase agreement, which often will become the standard agreement
that other parties wishing to bid on the assets must use. A stalking
horse will typically negotiate a breakup fee and the various bid
procedures, which are all designed by the stalking horse to try to
obtain an advantage over other potential buyers. The signing of an
asset purchase agreement with a stalking horse, however, is only the
beginning of the Section 363 Sale process.

Bid and Sale Procedures. Once such an asset purchase agreement is
signed, the debtor-in-possession in bankruptcy will usually file a
motion with the bankruptcy court to approve the sale and bid

Copyright © 2009 Association of Corporate Counsel

24 of 110



ACC's 2009 Annual Meeting

Don't just survive. Thrive!

procedures. The motion will also request approval of the stalking horse
asset purchase agreement. An auction is usually scheduled 30 to 60
days later, at which time other qualified bidders, as defined in the
auction sale procedures, may come forward and bid on the assets.
Typically, in order to be a qualified bidder at the auction, parties are
required to submit asset purchase agreements that conform as much as
possible to the stalking horse asset purchase agreement. A deposit is
also usually required at that time.

Auction. The auction is usually held at a location designated by the
company and conducted by the company’s lawyers, investment
bankers or financial advisors. Once the auction is completed and the
company declares who had the highest and best bid, the debtor-in-
possession will promptly return to the bankruptcy court to seek court
approval of the successful bidder. If the successful bidder does not
close on the transaction, the backup bidder is usually required to be in
a position to close at the backup bid price.

X. AVOIDANCE ACTIONS

It has long been an underlying philosophy of bankruptcy law to encourage equal
distribution among creditors. To do so it is necessary that the debtor or trustee have authority
to inquire into the validity of transfers made by the debtor prior to filing, and to avoid those
transfers for the benefit of the estate if they were made (intended or as a matter of law) to
give certain creditors or groups of creditors preferential treatment. There are three major
avoiding powers: (1) strong-arm; (2) preferences; and (3) fraudulent transfers. These must
generally be initiated within 2 years of the commencement of the bankruptcy case.

A Strong-Arm (11 U.S.C. § 544) Avoidance of Unperfected Security
Interests

1.

The Bankruptcy Code clothes the debtor-in-possession or trustee with
the status of a hypothetical judicial lien creditor as of the
commencement of the case. This status enables them to set aside
unperfected security interests and certain other transfers that would be
invalid against a creditor that levied under state law as of the date of
the bankruptcy filing. This status is in no way dependent upon the
existence of an actual creditor with such rights.

Secured creditors who have failed to perfect their security interest by
required filings or mortgages, UCC-1 financing statements, account
control agreements or whatever other method is required to perfect a
security interest in particular collateral, will most likely be treated as
unsecured creditors.

With respect to transfers of real property, the debtor or trustee is also
clothed with the status of a hypothetical bona fide purchaser.
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Likewise, the debtor may utilize the status of an existing unsecured

creditor to set aside any pre-petition transfer that is avoidable pursuant
to applicable non-bankruptcy law.

B. Preferential Transfers (Preferences)

One of the most difficult concepts for creditors to understand is why, when they are
owed money by the debtor, they can be sued to return payments they previously
received from the debtor. Such claims are pursued by the debtor-in-possession in a
Chapter 11, a liquidating trust arising out of a confirmed Chapter 11 plan, or a
bankruptcy trustee making a preference demand. Preferential transfer claims are
usually made by letter prior to commencing litigation, but can also be commenced by
the filing and service of a complaint with no advance warning.

1.

Elements of a Preference (11 U.S.C. § 547)

a.

Transfer of the debtor’s property (usually by check or the filing
of a mortgage or UCC-1 financing statement);

For or on account of an antecedent debt (outstanding debt);

Made while the debtor was insolvent (which is presumed
during the 90-day period prior to bankruptcy);

Made within 90 days before the bankruptcy petition (or one
year before if the transfer is to an insider); and

That enables the transferee to obtain more than it would in a
liquidation under Chapter 7, had the transfer not been made
(this protects fully secured creditors but generally exposes
everyone else, as very few Chapter 7 cases provide 100%
distribution to claimants).

Main Defenses That Prevent Avoidance of a Preferential Transfer

a.

Contemporaneous Exchange. A transfer for a substantially
contemporaneous exchange of value (i.e., check for COD);

Ordinary Course. Payment of a debt incurred by the debtor in
the ordinary course of business of the debtor and the transferee,
if such transfer was:

1) made in the ordinary course of business or financial
affairs of the debtor and the transferee; and

(2) made according to ordinary business terms.
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New Value. Unsecured new value was provided after such

preferential transfer was received for which the transferee did
not receive an unavoidable transfer. Whether this must remain
unpaid depends upon the particular court and circuit authority.

3. Strategy

a.

NEVER read a preference demand letter and pay the demanded
amount without analyzing the defenses. A better deal can
almost always be negotiated.

Review the 90-day payment history and compare it to the 365
days prior to the 90-day period to determine the extent of
variance, in order to assess the strength of your ordinary course
of business defense. A template for analyzing a preferential
transfer demand, along with a typical response letter for a
simple preference matter, are attached as Exhibit F.

There is often room to argue about the ordinary course defense,
although the new value defense is often easier to apply (with
some exceptions). A summary form of ordinary course
analysis and a simple new value analysis are attached as
Exhibit G..

4, Proactive Strategy to Reduce Risk of Preference Exposure

a.

Enforce credit terms and historical payment record from date
of invoice to date of payment.

Do not change method of payment (check to wire transfer)
unless this change is the only way to get payment.

Minimize unnecessary threats, and do not create evidence of
additional pressure (such as through dunning e-mails).

Obtain either guarantees from third parties or perfected security
interests in assets.

The caveat to each of the strategies above is that they weaken
defenses to a preferential transfer. But, in the end, if your
choice is between taking such steps and getting paid or not
getting paid, opt for getting paid and argue about preference
defenses later.

C. Fraudulent Transfers (11 U.S.C. 88 548 and 544(b))

1. Transfers made with actual intent to hinder, delay or defraud creditors
within two years prior to a bankruptcy filing are, as one would expect,
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avoidable in bankruptcy. In addition, transfers by the debtor within
such two-year period are avoidable if made while the debtor was
insolvent, or had unreasonably small capital to continue its business, or
at a time when the debtor believed it could not repay its debts. While
in the present context this sounds unbelievably broad, keep in mind
that the Bankruptcy Code protects transferees in these circumstances if
they act in good faith and give reasonable value to the debtor in return
for the transfer. Note, however, that preference recipients and strong-
arm victims are not accorded such protection. The goal in each
instance is to avoid unwarranted or unfair depletion of the bankruptcy
estate during some arbitrary period prior to filing.

Leveraged buy-outs, intercompany transfers or guarantees and cross-
collateralization among related entities are the types of transactions
vulnerable to fraudulent transfer attacks. Of course, gifts of assets to
affiliated entities, purchase prices above the value of assets sold,
above-market salaries and dividends to shareholders are transactions
commonly analyzed for potential fraudulent transfer exposure.

If a fraudulent transfer occurred outside of the two-year period prior to
filing, it may still be set aside. To do so, the trustee must then proceed
under applicable state law, under its status as an unsecured creditor
under the strong-arm powers. This will extend the applicable statute
of limitations.

Xl.  CREDITORS COMMITTEE (CHAPTER 11)

A. How Is the Creditors Committee Established?

1.

During the initial week or two of a Chapter 11 case, the 20 largest
unsecured creditors are contacted by the United States Trustee’s office
and asked whether they would like to serve on the Unsecured
Creditors Committee. The United States Trustee either appoints the
Committee members after determining initial interest or, in some
jurisdictions, following a formation meeting the 20 largest unsecured
creditors are invited to attend.

The creditors initially contacted are usually taken from the list of the
20 largest unsecured creditors filed by the debtor with its petition.
Creditors are also free to contact the United States Trustee’s office to
request consideration, especially if they were wrongfully excluded
from the list.
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B. The Responsibilities of the Creditors Committee:

1.

2.

Investigate the financial and business affairs of the debtor;

Support or object to motions brought by various parties with respect to
pre-confirmation administration of the estate and its assets; and

Negotiate with the debtor-in-possession, secured creditors and others
to obtain acceptable treatment of unsecured creditors under a plan of
reorganization.

C. The Committee Should Think on its Own

1.

The Committee is not a spokesperson, but is expected to take its own
positions on behalf of the unsecured creditors as a whole. At times,
the Committee’s positions may, by necessity, be adversarial, depending
on the circumstances.

The Creditors Committee often makes strange bedfellows, supporting

the debtor-in-possession with respect to one motion, a secured creditor
with respect to another, and a counterparty to an executory contract or
lease at yet another time.

D. To Be on the Committee or Not to Be—That Is the Question

1.

Reasons an unsecured creditor may consider serving on the
Committee:

a. Committee members have an almost direct pipeline to the
debtor to obtain information about the business and viability of
the debtor.

b. Committee members have the ability to influence the outcome

of a plan of reorganization and the treatment of unsecured
creditors, including the member’s entity.

C. Committee members receive education about the Chapter 11
process from the Committee’s counsel, and in large part need
not pay their own counsel for the same education.

d. Committee’s counsel keeps Committee members informed of
all material motions, pleadings and any activities in the case.
This may eliminate a member’s need to hire its own monitoring
counsel.
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Reasons an unsecured creditor may decline to serve on the Committee:

a. Serving on the Committee is time consuming. The time
commitment varies from a few meetings and conference calls
in smaller cases to weekly meetings or conference calls in
larger cases—plus special meetings or hearings.

b. Committees have a fiduciary obligation, and if breached,
Committee members are subject to liability. Realization of this
risk happens very seldom.

C. Committee members are usually compensated for expenses but
are not compensated for their time.

d. The Committee member’s company has objectives or an end-
game in the case, which is often inconsistent with its role as a
fiduciary to all unsecured creditors.

E. Other Types of Committees

1. Bondholder/noteholder committees.

2. Class-action claimant committees.

3. Retirees.

4, Equity holder committees — only when shareholder recovery is
possible.

F. Employment of Professionals

1. The Creditors Committee has the duty to employ professionals to carry
out all the necessary activities that the Committee must accomplish
during a Chapter 11 case. The Committee must evaluate the need to
employ professionals (attorneys, accountants, investment advisers or
other professionals) based on the circumstances of the case. A
Committee will usually hire legal counsel shortly after its formation to
advise it on how to proceed in the Chapter 11 case. The Chapter 11
debtor estate pays for counsel and other professionals.

2. The Bankruptcy Code provides a procedure under 11 U.S.C. § 1103(a)

governing the Committee’s employment of professionals.
Professionals hired by the Committee must not have conflicts of
interest in the Chapter 11 case and are required to be approved by the
court. Additionally, professionals retained to represent the Committee
must follow the limitations placed on the retention of professionals set
forth in Sections 328, 330 and 331 of the Bankruptcy Code.
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XIl.  PLAN OF REORGANIZATION/DISCLOSURE STATEMENT

A Relationship of Disclosure Statement to Plan

1.

A confirmed Plan of Reorganization is the ultimate goal of virtually all
debtors in Chapter 11 proceedings. Prior to obtaining confirmation of
a Plan, the company must obtain approval of a Disclosure Statement.
A Disclosure Statement is filed with the court and usually set for
hearing 30 days thereafter. If parties object to the Disclosure
Statement, it is revised, and ultimately court approval is obtained.

The Disclosure Statement is a relatively lengthy and detailed
document that provides a brief history of the company, explains how
the various classes of creditors and interest holders are being treated
under the Plan of Reorganization, and describes how the company
plans to operate going forward. Liquidation analyses, as well as
historical and prospective balance sheets, income statements and cash
flows, are typically attached to the Disclosure Statement. The purpose
of the Disclosure Statement is to provide creditors and interest holders
with sufficient information so that they may cast an informed vote on
whether to accept or reject the proposed Plan of Reorganization.

A Plan of Reorganization details how all creditors and interest holders
will be treated. In effect, it is a binding contract with all parties from
the date of confirmation going forward. All debt is discharged upon
confirmation of a Plan, except as specifically provided for in the Plan
or as excepted by law.

B. Formulating the Disclosure Statement and Plan of Reorganization

1.

During the first 120 days after filing, the debtor-in-possession has the
exclusive right to file a Plan of Reorganization (the “exclusive
period”). This period may be extended by the court for good cause
shown. If filed within that time period, the company has an additional
60 days to obtain acceptance of the Plan. During this time, no other
parties may file a reorganization plan (other timelines and
requirements for confirmation apply to small-business Chapter 11
cases, which are not too common).

Once the so-called “exclusive period” expires, any party in interest to
the bankruptcy proceedings, including equity holders, unsecured
creditors or secured creditors may file and seek approval of their own
Plan. Creditor plans are often liquidating plans, the goal being to
liquidate the company and turn whatever asset value is available into
cash for immediate distribution.
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C. Confirmation Requirements

The Bankruptcy Code sets forth many requirements for obtaining confirmation of a
Plan of Reorganization. Of those requirements, the following are particularly
important:

1. Each secured creditor must receive payments equal to the value of its
collateral, plus interest, and must retain the security interest on its
collateral, or the secured creditor’s collateral can be turned over to the
secured creditor.

2. Unsecured creditors usually receive a percentage recovery on the
dollar, but must at least receive as much or more than any creditor
would receive in a straight liquidation. It is important to negotiate the
Plan with the Unsecured Creditors Committee, and to obtain the
Committee’s approval before soliciting acceptances. The Committee
will then probably send a letter to all unsecured creditors, advising
them that it believes the proposed Plan to be in their best interests. A
Committee letter endorsing the Plan is usually of great assistance in
obtaining ballots approving the Plan.

3. All post-filing administrative expenses and professional fees must be
paid upon confirmation of the Plan. In addition, many vendors who
sold product to the debtor within 20 days prior to bankruptcy must be
paid balances related to such sales.

4, Payments to cure defaults on contracts and leases to be assumed must
also be made on confirmation of the Plan.

5. No equity holder may receive or retain any property unless all
creditors are paid in full or the unsecured creditor class accepts the
Plan and all creditors receive as much as in a Chapter 7 liquidation
proceeding. Most courts conclude that this does not apply to nonprofit
corporations when no actual stock is outstanding.

D. Classes-Balloting

1. The Bankruptcy Code requires that similarly situated creditors be
grouped in classes and then be treated equitably within each class. For
example, all unsecured creditors are often placed in one class while
secured creditors are each placed in their own respective class.
Confirmation of a Plan is much easier if the debtor obtains acceptance,
by means of a ballot accepting the Plan, from all classes of creditors
whose rights are being modified or “impaired” by the Plan.

2. Class acceptance is achieved by obtaining a yes vote from half in
number and 2/3 in dollar amount from all creditors returning ballots.
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Creditors receive ballots when they are sent copies of the Disclosure
Statement and Plan.

E. “Cramdown”

1. If all impaired classes do not accept the Plan, but at least one impaired
class accepts the Plan, then the company can ask the court to force the
Plan upon the non-consenting classes. This procedure is descriptively
referred to as “cramdown.” Before a Plan can be confirmed under a
“cramdown,” the court must find, with respect to each class that has
not accepted the Plan, that the Plan does not unfairly discriminate
against the class and is fair and equitable as to that class.

2. The requirement that the Plan does not unfairly discriminate means
that equal classes must share equally under the Plan. Thus, for
example, the unsecured creditors cannot be divided into two classes
and dealt with separately on an unequal basis.

3. The requirement that a Plan be fair and equitable means that no class
of creditors or equity holders can be forced to participate in the
reorganization until all classes senior thereto have received full
compensation for the value of their claims. By way of illustration, if
the value of the estate is insufficient to pay all of the secured claims,
(claim is equal to the value of the secured creditors’ collateral), it is
improper for unsecured creditors to share in the Plan unless the
secured creditors consent to such participation. In more concrete
terms, a debtor should not retain any equity, property or control
position in its assets unless: (1) all secured, administrative, priority and
unsecured claims are paid in full; or (2) those classes that are not paid
in full consent to the debtor’s retaining such property or control.

4. Often such consent is conditioned upon the equity interest providing
“new value” to the reorganized entity. This requires equity holders to
make a contribution of cash or something else of material value to
fund the reorganization of the company. The required contribution
amount becomes the subject of intense negotiation, or sometimes,
bidding. A third-party, for example (especially if frustrated by
management’s refusal to sell assets), may attempt to acquire control of
the assets of the reorganized company by funding the reorganization
and outbidding, and thereby ousting, the previous equity.

F. Discharge

When a Chapter 11 bankruptcy Plan is successfully confirmed, and the reorganized
debtor continues in business, a company generally receives a complete discharge of
all of its debts. This means that, except to the extent the Plan provides that the
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company will make payments in the future, the company is relieved of all of its
previous debt and gets a fresh start.

XIll. PRE-BANKRUPTCY PROACTIVE STEPS TO MINIMIZE RISKS IN A
BANKRUPTCY PROCEEDING

A. Creditors

1.

2.

Perform strong due diligence prior to extending credit.
Enforce strong credit policies and terms.

Consider how you might enhance your position. For example, can you
obtain a perfected security interest? Might you be able to obtain
guarantees from third parties or letters of credit? In addition, might
you be able to persuade the debtor to waive an outstanding claim, or to
enhance a contractual provision to make a contractual relationship
more favorable?

Formalize a bailor-bailee relationship to keep title to the product until
pulled from a designated facility by the debtor and payment is made to
the creditor.

Watch for red flags that financial problems exist or are looming. Early
detection gives creditors the opportunity to take steps to assure
payment or other protections before the debtor’s condition deteriorates
to a point that such actions cannot be taken. Accomplish this through
periodic review of financial documents, and ask for updated financial
information from time to time.

Perform liquidation analysis. Use this as a baseline with the debtor in
negotiations. Consider the impact on your business if the debtor fails.
Can you find an alternative supplier or customer? Does the debtor
have work in process that you need? Further, what are the bankruptcy
risks for the debtor? Might a debtor be threatening bankruptcy in
order to win concessions from your client?

B. Joint Venture Parties

1.

Prior to entering into a joint venture transaction, conduct a thorough
due diligence examination of the joint venture and the other partners in
the joint venture. Evaluate their current management teams. Request
and review documents and financial data to gauge the condition and
adequacy of assets, the value of disclosed and undisclosed liabilities,
and to confirm the accuracy of representations and warranties.

Ensure that you understand both your client’s strategic goals for
entering into the joint venture and the exit strategy.
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Draft wrap-around or other contracts with the joint venture in
contemplation of bankruptcy either by the joint venture or the other
partner.

Incorporate contractual provisions allowing for the setoff of mutual
obligations, and tie multiple contracts between the same parties
together with aggregate rights of setoff.

C. Contracts

1.

Recognize that contractual provisions triggered by a bankruptcy filing
are generally not enforceable. This includes termination clauses and
anti-assignment clauses.

Draft contracts with bankruptcy in mind. For example, if the
transaction fits into one of the safe harbor exceptions to the automatic
stay (for example, the exception for forward contracts under the
Bankruptcy Code), carefully draft language tailored to the specific
circumstance, making it clear that the parties acknowledge the
exception.

Present grants of rights are generally preferable to a contract
containing promises to grant rights in the future. Such promises will
not likely be enforceable after a bankruptcy is filed.

File UCC-1 Financing Statements for notification purposes if another
entity has possession of your assets pursuant to a contract
arrangement, and provide other notices to secured lenders and parties
as required by the Uniform Commercial Code.

Obtain an estoppel agreement from a secured creditor or landlord if
they have the ability to prevent the exercise of rights that you would
otherwise have under the Bankruptcy Code.
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Overview

* Resources

* Chapter what?

* Checklist and timeline

+ Claims

» Creditors’ rights

» Section 363 sales

» Defending avoidance actions
» Creditors committee

» Plan of reorganization

* Minimizing bankruptcy risks

2009 Annual Meeting g
October 18-21 Boston Don't just s

Resources

* What is bankruptcy law?
— www.uscourts.gov
« Bankruptcy jargon
— Exhibit A (glossary)
« Bankruptcy reference material and
resources
— www.abiworld.org
— pacer.psc.uscourts.gov

2009 Annual Meeting g
October 18-21 Boston Don't just s

Chapter What?

* 7 — Individual or corporate liquidation
* 9 — Municipalities

* 12 — Family farmer or family fisherman
reorganization

* 13 — Individual reorganization
» 15 — Cross-border cases
* 1,3, and 5 apply to all

2009 Annual Meeting

October 18-21 Boston Don't just surv
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Bankruptcy. Now What?

* Immediate ten things to do
* First month
* Throughout the case

2009 Annual Meeting
October 18-21 Boston

Don't just s

Immediate Ten Things To Do

Halt litigation; no demand letters
Stop providing credit

Stop product shipments

Evaluate providing contract services
Reclamation demand

Determine outstanding business and
relationships with debtor

o0 s~wN =

2009 Annual Meeting

October 18-21 Boston Don't just s

Immediate Ten Things To Do (cont.)

7. Critical vendor program?

8. Calendar key dates

— Bar date or proofs of claim deadline

— First meeting of creditors

— Deadline to file complaints objecting to
discharge of debts (individual)

— Deadline to object to claimed exemptions
(individual)

— Objection dates to various motions, plan, etc.
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October 18-21 Boston

Don't just surv
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Immediate Ten Things To Do (cont.)

9. Secured creditors: protect collateral

10. Assess leases, licenses, executory
contracts

2009 Annual Meeting
October 18-21 Boston

Don't just s

First Month

1. Bankruptcy schedules and statement of
financial affairs (Exhibit B)
— Claim listed?

2. Consider filing notice of appearance and
request for service of papers (Exhibit C)

2009 Annual Meeting
October 18-21 Boston

Don't just s

First Month (cont.)

3. Conduct preference analysis

4. Continue with “immediate steps”

5. Discuss budget and level of involvement
with outside counsel, if retained

2009 Annual Meeting
October 18-21 Boston

Don't just survive.
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Throughout the Case

Review incoming pleadings

Consider solicitations to purchase claims
Monitor debtor’s cash flow and operations
File proof of claim

Contact unsecured creditors committee
counsel periodically

o owbd=

2009 Annual Meeting
October 18-21 Boston

Claims and Priority

« Secured claim

* Administrative claim
Unsecured priority claim
Pre-petition unsecured claim

2009 Annual Meeting
October 18-21 Boston

Claim-Priority Distribution

Property $5 million Real estate $2 million
I t
/:/Y;n ory Bank—mortgage $1 million
Goods and equipment Mechanic’s lien $.1 million
General intangibles =
= Tax lien $.4 million
Bank $2 million
First secured position Excess value $.5 miIIion)
Junior lender $1 million
Second secured
position
Excess value $2 million y1——— $3 million

for estate
| Avoidance actions q5.5 miIIion)‘I/'
| Preference recoveries M |

2009 Annual Meeting

October 18-21 Boston
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Claim-Priority Distribution (cont.)

1. Administrative claims

+ Trade * Rent

* Lawyers/accountants « Wages

* Auctioneers * Brokers

* Reclamation claim * Post-petition loan
*  Employees (deficiency)

* Taxes

2009 Annual Meeting P
October 18-21 Boston Don't just s

Claim-Priority Distribution (cont.)

2. Involuntary petition GAP claim
(priority claim)

3. Pre-petition employee wages and
pension claim (priority claim)

4. Pre-petition taxes (priority claim)

2009 Annual Meeting P
October 18-21 Boston Don't just s

Claim-Priority Distribution (cont.)

5. Pre-petition unsecured claims
— Vendors
— Secured deficiency

— Damages from rejection of leases or
contracts subject to caps

— Older taxes
— Disallowed reclamation claim

2009 Annual Meeting

October 18-21 Boston Don't just survive.
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Claim-Priority Distribution (cont.)

6. Preferred stock

7. Common stock

2009 Annual Meeting
October 18-21 Boston

Don't just s

Secured Creditors’ Rights

» Adequate protection
« Cash collateral
* Relief from stay

2009 Annual Meeting
October 18-21 Boston

Don't just s

Unsecured, Vendor, or Trade
Creditors’ Rights

* Reclamation claim
« Stoppage of goods in transit

* Administrative claim for pre-petition
deliveries

« Critical vendor treatment

2009 Annual Meeting
October 18-21 Boston

Don't just survive.
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Depository Bank

» Stop draws on debtor’s account

« Administrative freeze

2009 Annual Meeting P
October 18-21 Boston Don't just s

Proof of Claim and
Administrative Claims

* Proof of claim
— What?
—Who?
—Timing

— Preparation
* Administrative claims

2009 Annual Meeting P
October 18-21 Boston Don't just s

Leases, Licenses, Executory Contracts

* Leases: real estate and equipment
* Lessor's remedies

» Counter-party obligations

* Licenses: intellectual property

2009 Annual Meeting

October 18-21 Boston Don't just survive.
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Bankruptcy Sales (Section 363)

* Advantages
» Disadvantages

» Sale process

1. Stalking horse and asset purchase
agreement

2. Bid and sale procedures
3. Auction

2009 Annual Meeting
October 18-21 Boston

Avoidance Actions

» Unperfected security interests and
mortgages usually of no value and
avoided

* Lesson: always file timely UCC-1 and
mortgage/deeds of trust

2009 Annual Meeting
October 18-21 Boston

Don't jus

Avoidance Actions (cont.)

» Preferential transfers (preferences)
— Elements of a preference
* Transfer of debtor’s property
* For or on account of an antecedent debt
* Made while debtor was insolvent

* Made within 90 days before bankruptcy petition
(one year before if transfer is to an insider)

» Enables transferee to obtain more

2009 Annual Meeting
October 18-21 Boston

Don't just st
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Preferential transfers (cont.)

— Main defenses that prevent avoidance of a
preferential transfer

» Contemporaneous exchange
* Ordinary course
* New value

2009 Annual Meeting P
October 18-21 Boston Don't just s

Avoidance Actions (cont.)

* Fraudulent transfers
— Actual fraud
— Constructive fraud

2009 Annual Meeting P
October 18-21 Boston Don't just s

Creditors Committee—Chapter 11

* How it’s established

* Responsibilities

» To be or not to be (on the committee)?
* Employment of professionals

2009 Annual Meeting

October 18-21 Boston Don't just survive.
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Plan of Reorganization and
Disclosure Statement

« Disclosure statement

» Plan

» Confirmation requirements
» Classes: balloting

» Cramdown

» Discharge

2009 Annual Meeting

October 18-21 Boston Don't just s

Minimizing Bankruptcy Risks

» Watch list
 Creditors
» Joint venture parties
» Contracts

2009 Annual Meeting

October 18-21 Boston Don't jus

Watch List

+ Bankruptcy filing? When and where
— Copy of petition from debtor

— Call bankruptcy court

— http://pacer.psc.uscourts.gov

— 30 to 60 days for formal notice

2009 Annual Meeting

October 18-21 Boston Don't just st
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Creditors

 Due diligence before extension of credit
 Strong credit policies and terms

» Enhance position

« Bailor-bailee relationship

» Financial red flags

* Liquidation analysis

2009 Annual Meeting -
October 18-21 Boston Don't ju

Joint Venture Parties

» Due diligence

« Client’s strategic goals and exit strategy
» Wrap-around or other contracts

» Set-off of mutual obligations

» Tying multiple contracts together

2009 Annual Meeting -
October 18-21 Boston Don't ju

Contracts

» Bankruptcy provisions unenforceable

+ Drafting of contracts

* Present grants of rights

 File UCC-1 financing statements/
mortgages

« Estoppel agreement

2009 Annual Meeting Don't ju
ont ju

October 18-21 Boston
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Bankruptcy Terminology

Most debtors who file a bankruptcy petition, and many of their creditors, know very little about
the bankruptcy process. Bankruptcy Basics is designed to provide debtors, creditors, judiciary
employees, and the general public with a basic explanation of bankruptcy and how it works.
This glossary of bankruptcy terminology explains, in layman’s terms, many of the legal terms
that are used in cases filed under the Bankruptcy Code.

adversary proceeding A lawsuit arising in or related to a bankruptcy case that is commenced
by filing a complaint with the court. A nonexclusive list of adversary proceedings is set forth in
Fed. R. Bankr. P. 7001.

allowed claim The amount of the claim allowed for a particular creditors.
assume An agreement to continue performing duties under a contract or lease.

automatic stay An injunction that automatically stops lawsuits, foreclosures, garnishments, and
all collection activity against the debtor the moment a bankruptcy petition is filed.

bankruptcy A legal procedure for dealing with debt problems of individuals and businesses;
specifically, a case filed under one of the chapters of title 11 of the United States Code (the
Bankruptcy Code).

bankruptcy administrator An officer of the judiciary serving in the judicial districts of
Alabama and North Carolina who, like the U.S. trustee, is responsible for supervising the
administration of bankruptcy cases, estates, and trustees; monitoring plans and disclosure
statements; monitoring creditors’ committees; monitoring fee applications; and performing other
statutory duties. Compare U.S. trustee.

Bankruptcy Code The informal name for title 11 of the United States Code (Il U.S.C. 8§ 101-
1330), the federal bankruptcy law.

bankruptcy court The bankruptcy judges in regular active service in each federal judicial
district; a unit of the district court.

bankruptcy estate All legal or equitable interests of the debtor in property at the time of the
bankruptcy filing. (The estate includes all property in which the debtor has an interest, even if it
is owned or held by another person.)

bankruptcy judge A judicial officer of the United States district court who is the court official
with decision-making power over federal bankruptcy cases.

bankruptcy petition The document filed by the debtor (in a voluntary case) or by creditors (in
an involuntary case) by which opens the bankruptcy case. (There are official forms for
bankruptcy petitions.)

bankruptcy schedules The debtor is required to file schedules during the first 15 days of its
bankruptcy case, unless more time is granted by the court. These are available online via the
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governments PACER electronic pleading system located at www.pacer.psc.uscourts.gov and
provide valuable information to creditors about the debtor’s history, assets and creditors.

chapter 7 The chapter of the Bankruptcy Code providing for “liquidation” (i.e., the sale of a
debtor’s nonexempt property and the distribution of the proceeds to creditors).

chapter 9 The chapter of the Bankruptcy Code providing for reorganization of municipalities
(which includes cities and towns, as well as villages, counties, taxing districts, municipal
utilities, and school districts) .

chapter 11 The chapter of the Bankruptcy Code providing (generally) for reorganization,
usually involving a corporation or partnership. (A chapter 11 debtor usually proposes a plan of
reorganization to keep its business alive and pay creditors over time. People in business or
individuals can also seek relief in chapter 11.)

chapter 12 The chapter of the Bankruptcy Code providing for adjustment of debts of a “family
farmer,” or a “family fisherman” as those terms are defined in the Bankruptcy Code.

chapter 13 The chapter of the Bankruptcy Code providing for adjustment of debts of an
individual with regular income. (Chapter 13 allows a debtor to keep property and pay debts over
time, usually three to five years.)

chapter 15 The chapter of the Bankruptcy Code dealing with cases of cross-border insolvency.
claim A creditor’s assertion of a right to payment from the debtor or the debtor’s property.

confirmation Bankruptcy judges’s approval of a plan of reorganization or liquidation in chapter
11, or payment plan in chapter 12 or 13.

consumer debtor A debtor whose debts are primarily consumer debts.
consumer debts Debts incurred for personal, as opposed to business, needs.

contested matter Those matters, other than objections to claims, that are disputed but are not
within the definition of adversary proceeding contained in Rule 7001.

contingent claim A claim that may be owed by the debtor under certain circumstances, e.g.,
where the debtor is a cosigner on another person’s loan and that person fails to pay.

creditor One to whom the debtor owes money or who claims to be owed money by the debtor.

credit counseling Generally refers to two events in individual bankruptcy cases: (1) the
“individual or group briefing” from a nonprofit budget and credit counseling agency that
individual debtors must attend prior to filing under any chapter of the Bankruptcy Code; and (2)
the “instructional course in personal financial management” in chapters 7 and 13 that an
individual debtor must complete before a discharge is entered. There are exceptions to both
requirements for certain categories of debtors, exigent circumstances, or if the U.S. trustee or
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bankruptcy administrator have determined that there are insufficient approved credit counseling
agencies available to provide the necessary counseling.

creditors’ meeting see 341 meeting

creditors’ committee A group of approximately 3-7 of the largest unsecured creditors,
appointed by the court, who hire counsel and actively represent the common interests of all
unsecured creditors in a Chapter 11 case.

current monthly income The average monthly income received by the debtor over the six
calendar months before commencement of the bankruptcy case, including regular contributions
to household expenses from nondebtors and income from the debtor’s spouse if the petition is a
joint petition, but not including social security income and certain other payments made because
the debtor is the victim of certain crimes. 11 U.S.C. § 101 (I0A).

debtor A person who has filed a petition for relief under the Bankruptcy Code.
debtor education see credit counseling
defendant An individual (or business) against whom a lawsuit is filed.

discharge A release of a debtor from personal liability for certain dischargeable debts set forth
in the Bankruptcy Code. (A discharge releases a debtor from personal liability for certain debts
known as dischargeable debts and prevents the creditors owed those debts from taking any action
against the debtor to collect the debts. The discharge also prohibits creditors from
communicating with the debtor regarding the debt, including telephone calls, letters, and
personal contact.)

dischargeable debt A debt for which the Bankruptcy Code allows the debtor’s personal liability
to be eliminated.

disclosure statement A written document prepared by a chapter 11 debtor or other plan
proponent designed to provide “adequate information” to creditors to enable them to evaluate the
chapter 11 plan of reorganization.

eve of bankruptcy The period of hours, days, weeks or perhaps even months prior to the day a
bankruptcy petition is filed. During this time astute creditors may notice signs that a bankruptcy
may be looming, which may allow steps to be taken to minimize exposure.

equity The value of a debtor’s interest in property that remains after liens and other creditors’
interests are considered. (Example: If a house valued at $100,000 is subject to an $80,000
mortgage, there is $20,000 of equity.)

executory contract or lease Generally includes contracts or leases under which both parties to
the agreement have duties remaining to be performed. (If a contract or lease is executory, a
debtor may assume it or reject it.)
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exemptions, exempt property Certain property owned by an individual debtor that the
Bankruptcy Code or applicable state law permits the debtor to keep from unsecured creditors.
For example, in some states the debtor may be able to exempt all or a portion of the equity in the
debtor’s primary residence (homestead exemption), or some or all “tools of the trade” used by
the debtor to make a living (i.e., auto tools for an auto mechanic or dental tools for a dentist).
The availability and amount of property the debtor may exempt depends on the state the debtor
lives in.

family farmer or family fisherman An individual, individual and spouse, corporation, or
partnership engaged in a farming or fishing operation that meets certain debt limits and other
statutory criteria for filing a petition under chapter 12.

fraudulent transfer A transfer of a debtor’s property made with intent to defraud or for which
the debtor receives less than the transferred property’s value.

fresh start The characterization of a debtor’s status after bankruptcy, i.e., free of most debts.
(Giving debtors a fresh start is one purpose of the Bankruptcy Code.)

insider (of an individual debtor) Any relative of the debtor or of a general partner of the
debtor; partnership in which the debtor is a general partner; general partner of the debtor; or a
corporation of which the debtor is a director, officer, or person in control.

insider (of a corporate debtor) A director, officer, or person in control of the debtor; a
partnership in which the debtor is a general partner; a general partner of the debtor; or a relative
of a general partner, director, officer, or person in control of the debtor.

joint administration A court-approved mechanism under which two or more cases can be
administered together. (Assuming no conflicts of interest, these separate businesses or
individuals can pool their resources, hire the same professionals, etc.)

joint petition One bankruptcy petition filed by a husband and wife together.

lien The right to take and hold or sell the property of a debtor as security or payment for a debt
or duty.

notice of appearance A form filed by counsel to request notices of all papers filed in the
bankruptcy case.

liquidation A sale of a debtor’s property with the proceeds to be used for the benefit of
creditors.

liquidated claim A creditor’s claim for a fixed amount of money.

means test Section 707(b )(2) of the Bankruptcy Code applies a “means test” to determine
whether an individual debtor’s chapter 7 filing is presumed to be an abuse of the Bankruptcy
Code requiring dismissal or conversion of the case (generally to chapter 13). Abuse is presumed
if the debtor’s aggregate current monthly income (see definition above) over 5 years, net of
certain statutorily allowed expenses is more than (i) $10,950, or (ii) 25% of the debtor’s

Copyright © 2009 Association of Corporate Counsel 51 0of 110



ACC's 2009 Annual Meeting Don't just survive. Thrive!

nonpriority unsecured debt, as long as that amount is at least $6,575. The debtor may rebut a
presumption of abuse only by a showing of special circumstances that justify additional expenses
or adjustments of current monthly income.

motion to lift the automatic stay A request by a creditor to allow the creditor to take action
against the debtor or the debtor’s property that would otherwise be prohibited by the automatic
stay.

no-asset case A chapter 7 case where there are no assets available to satisfy any portion of the
creditors’ unsecured claims.

nondischargeable debt A debt that cannot be eliminated in bankruptcy. Examples include a
home mortgage, debts for alimony or child support, certain taxes, debts for most government
funded or guaranteed educational loans or benefit overpayments, debts arising from death or
personal injury caused by driving while intoxicated or under the influence of drugs, and debts for
restitution or a criminal fine included in a sentence on the debtor’s conviction of a crime. Some
debts, such as debts for money or property obtained by false pretenses and debts for fraud or
defalcation while acting in a fiduciary capacity may be declared nondischargeable only if a
creditor timely files and prevails in a nondischargeability action.

objection to dischargeability A trustee’s or creditor’s objection to the debtor being released
from personal liability for certain dischargeable debts. Common reasons include allegations that
the debt to be discharged was incurred by false pretenses or that debt arose because of the
debtor’s fraud while acting as a fiduciary.

objection to exemptions A trustee’s or creditor’s objection to the debtor’s attempt to claim
certain property as exempt from liquidation by the trustee to creditors.

party in interest A party who has standing to be heard by. the court in a matter to be decided in
the bankruptcy case. The debtor, the U.S. trustee or bankruptcy administrator, the case trustee
and creditors are parties in interest for most matters.

petition preparer A business not authorized to practice law that prepares bankruptcy petitions.

plan A debtor’s detailed description of how the debtor proposes to pay creditors’ claims over a
fixed period of time.

plaintiff A person or business that files a formal complaint with the court.

postpetition transfer A transfer of the debtor’s property made after the commencement of the
case.

prebankruptcy planning The arrangement (or rearrangement) of a debtor’s property to allow
the debtor to take maximum advantage of exemptions. (Prebankruptcy planning typically
includes converting nonexempt assets into exempt assets.)
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preference or preferential debt payment A debt payment made to a creditor in the 90-day
period before a debtor files bankruptcy (or within one year if the creditor was an insider) that
gives the creditor more than the creditor would receive in the debtor’s chapter 7 case.

presumption of abuse see means test

priority The Bankruptcy Code’s statutory ranking of unsecured claims that determines the order
in which unsecured claims will be paid if there is not enough money to pay all unsecured claims
in full. For example, under the Bankruptcy Code’s priority scheme, money owed to the case
trustee or for prepetition alimony and/or child support must be paid in full before any general
unsecured debt (i.e. trade debt or credit card debt) is paid.

priority claim An unsecured claim that is entitled to be paid ahead of other unsecured claims
that are not entitled to priority status. Priority refers to the order in which these unsecured claims
are to be paid.

proof of claim A written statement and verifying documentation filed by a creditor that
describes the reason the debtor owes the creditor money. (There is an official form for this
purpose.)

property of the estate All legal or equitable interests of the debtor in property as of the
commencement of the case.

reaffirmation agreement An agreement by a chapter 7 debtor to continue paying a
dischargeable debt (such as an auto loan) after the bankruptcy, usually for the purpose of keeping
collateral (i.e. the car) that would otherwise be subject to repossession.

reclamation claim a claim arising from a “reclamation letter” having been sent by a creditor
who product the debtor received within approximately 45 days prior to the bankruptcy filing.

secured creditor A creditor holding a claim against the debtor who has the right to take and
hold or sell certain property of the debtor in satisfaction of some or all of the claim.

secured debt Debt backed by a mortgage, pledge of collateral, or other lien;’ debt for which the
creditor has the right to pursue specific pledged property upon default. Examples include home
mortgages, auto loans and tax liens.

schedules Detailed lists filed by the debtor along with (or shortly after filing) the petition
showing the debtor’s assets, liabilities, and other financial information. (There are official forms
a debtor must use.)

small business case A special type of chapter 11 case in which there is no creditors’ committee
(or the creditors’ committee is deemed inactive by the court) and in which the debtor is subject to
more oversight by the U.S. trustee than other chapter 11 debtors. The Bankruptcy Code contains
certain provisions designed to reduce the time a small business debtor is in bankruptcy.
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statement of financial affairs A series of questions the debtor must answer in writing
concerning sources of income, transfers of property, lawsuits by creditors, etc. (There is an
official form a debtor must use.)

statement of intention A declaration made by a chapter 7 debtor concerning plans for dealing
with consumer debts that are secured by property of the estate.

substantive consolidation Putting the assets and liabilities of two or more related debtors into a
single pool to pay creditors. (Courts are reluctant to allow substantive consolidation since the
action must not only justify the benefit that one set of creditors receives, but also the harm that
other creditors suffer as a result.)

341 meeting The meeting of creditors required by section 341 of the Bankruptcy Code at which
the debtor is questioned under oath by creditors, a trustee, examiner, or the U.S. trustee about
his/her financial affairs. Also called creditors’ meeting.

transfer Any mode or means by which a debtor disposes of or parts with the debtor’s property.

trustee The representative of the bankruptcy estate who exercises statutory powers, principally
for the benefit of the unsecured creditors, under the general supervision of the court and the
direct supervision of the U.S. trustee or bankruptcy administrator. The trustee is a private
individual or corporation appointed in all chapter 7, chapter 12, and chapter 13 cases and some
chapter 11 cases. The trustee’s responsibilities include reviewing the debtor’s petition and
schedules and bringing actions against creditors or the debtor to recover property of the
bankruptcy estate. In chapter 7, the trustee liquidates property of the estate, and makes
distributions to creditors. Trustees in chapter 12 and 13 have similar duties to a chapter 7 trustee
and the additional responsibilities of overseeing the debtor’s plan, receiving payments from
debtors, and disbursing plan payments to creditors.

U.S. trustee An officer of the Justice Department responsible for supervising the administration
of bankruptcy cases, estates, and trustees; monitoring plans and disclosure statements;
monitoring creditors’ committees; monitoring fee applications; and performing other statutory
duties. Compare, bankruptcy administrator.

undersecured claim A debt secured by property that is worth less than the full amount of the
debt.

unliquidated claim A claim for which a specific value has not been determined.

unscheduled debt A debt that should have been listed by the debtor in the schedules filed with
the court but was not. (Depending on the circumstances, an unscheduled debt mayor may not be
discharged.)

unsecured claim A claim or debt for which a creditor holds no special assurance of payment,
such as a mortgage or lien; a debt for which credit was extended based solely upon the creditor’s
assessment of the debtor’s future ability to pay.

voluntary transfer A transfer of a debtor’s property with the debtor’s consent.
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FORM R1
District of Minnesota

United States Bunkruptcy Court

Volumtary Petition

Marne of Debtor (i1 individual, enter Lost, Firs, Middle):

MNamz of Joint Debror (SpouseWTass, First, Middlel:

AllOther MNames used by the Trebtar in the last 6 years
(inclade merried, maiden, and trade names):

All Other Names used by the Joint Debtor in (he lest 6 years
{iticlede married, maiden, and trade names):

(if more than nne, stats all};

Last four digits of Soc. See. Mo, / Complete ETN or other Tax LD, No.

Last fowr digity of Soe. See. No. / Complete EIN or other Tax LT No, (if
more than one, state wil):

Streer Address of Debtor (Mo, & Street, City, Stale & Zip Code):

Strect Address of Joint Debtor (Mo, & Street, City, State & Fip Code).

County of Hesudence or of the
PPrincipal Place of Dusimess:

Connty of Residence or of the
Principal Flece of Business:

Mailing Address of Debror (if different from street address):

Muiling Address of Jount Debtor (if different from street address):

Location of Principal Azests of Businass Debwor
(if different from strogt addrezs above):

Information Regarding the Debtor (Chack the Applicabie Boxes)

Yeoue (Check any applicable box)

M Destar hag been domiciled or has had a residence, pringapal place of business, or principal ass=ty in thiz District for 150 days immediately preceding tha
dute of this petibwn or for o longer part of such 180 days than in any other District.

O There is & bankruptey ase conceming deblor's affiliate, general periner, or partaership pending iu this Districe.
Type of Debtor (Check all boxes that apply) Chapter or Section of Bankruptcy Code Under Which
g :Eldjviﬂua:lfs‘j E Failroad the Petition {8 Flled {Check ane hox)
oTparafian o Stockbroker O Chapter 7 @ Chapter 11 O Chapter 13
O Purtnership O Commedity Broker O Chapter 9 O Chaper 12
0 Other O Cleanng Bank O Sec. 304 - Case ancillary to foreign procesding
MNarure of Delats (Check une box)
£l ConsumerMNon-Business B Business » Elling Fee {Lhieck one box)
B Full Filing Fee Attached
Chapter 11 Small Bosiness (Check all hoxes that I O Filing Fee to be paid in installments (Applicable o imdividuels only)
0 w:" . me usiness (Check all hoxes that apply) Must attech signed application for the court's consideration cestifying
o Lor 15 2 3 usineys as defined e 11 LLE.C. 4101 that the debtor 13 unable to pay fee except in installments.
Drebtor is and ¢legis 1o be considered a small business under Fule 1006(5). See Oificial Form No. 3
11 U.S.C. § 1121{e) (Optional) e
Statistical/ Administrative Information {Estimates only) THIS SPACE 15 FOR COURT USE ONLY
O Debtor estimates that funds will be availabile fr distibution t unsscured creditors.
®l Debtor estimates that, after amy exenpt property 5 excluden amd administlive sxpenges pasd, (here will
be no funds avanlabls tor distribution to unsecuned eroditars,
Estimuled Mumber of Credilors ll-_l_; ]659 53‘-:!? '_ﬂ@]-:]|§9 1'”599 ]WQE":
Eatimated Asses
Shw BI0000 1w FEOO00T e $500,000 w SLOD0OEE to SEOOOO00L e S0 fe Mara than
$50000  §100,000 S50HL000 §1 mlliva 510 v 550 mullion SUKE millien SR il B
O O O o (w] O o 0
Eslimated Dells
Shte  $S0000e  SI000010  SSOUUO1 b SLOGDGKN w o SIOOGRORT e 0,000,000 m M than
SE0000  BIC0.0600 $300.000 %1 palllicn $10 millicn 55 millsar, 100 mslson L1481 mitlion
O ] | (W] a O O a
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{Oficial Form 1) (12403) FORM B1, Page 2

Voluntary Petltion Mame of Deblor(s):
(Thiz page st be completed and filed in cvery cave)

Prior Bankruptcy Case Filed Within Last & Years (If more than one, attach addirional sheet)
Lacatian Case Mumber: Dhate Filed
Wherz Filed: NONE
Fending Bankruptcy Case Filed by any Spouse, Fariner or Affiliate of this Debtor (If more than one, attach additional sheet)

Manwe of Dehior Case Mumber: Mrate Filed:
NONE
Dhstrict: Halationship: Juipge:
Sig natures
Signature(s) of Debtor{s) {Individeal/Joint} Exhibit &
1 r1-a:|l':1|l:;|.‘.1 :ﬂ:;g:l:ﬂigé{mjmy tal thes infirmation provides in this ;i?%mlﬁﬁg“': %bémﬁm p 'E“;?;fn?lz%g}ﬁih“ﬂ!
|If petiticner is an individual whose debis are primarily consumer debits and Exm?c%ﬁﬁ';diﬂﬁgéig&ﬁrdﬁﬂmﬁl 1

nas chogen i file under chapter 7] | am aware that 1 may procesd yndar
chapter 7, 11, 12 ar 13 of tifle 17, United States Code, onderstand the relief O Exhibit A is attached and made 3 part of ihiy petition,
available urder each such chapter, and choose to proceed under chapter 7,
I request relief in accordance with the chapter of e 11, United States Code,
spevilied i s pedition Exhibit B
{To be completed if debtor is an individual

% Naot Appleahle whose debis are primarily consumer debis)

Sianature of Dbt 1, the attorney for the petitioner named in the foregoing petition, declare that

e 1 heve infermed the petitioner thet Lhe or she] may proceed onder chepier
%  Not Applicable T, 11, 11, ar 13 of title 11, Unled Staes Code, and have explained the
relizl available under each such chapler

Signuture of Joint Deblor X Not Applicable
Signarare of Attarney for Debran(z) Dare
Telephane Wumber {IF nat reprezented by attorney)
Exhibit C
Diate Dazz the debior owm or have passession of any propemty that poses

or s allagzed to pose a threat of imminent and kdeatifiable harm to

Signature of Attoracy public health or safety?

X P Py g :? and Exhibit C it anached and made a part of this petition
James A, Lodoen, 173605 Siguatare of Noo-Atterney Petition Preparer
Prined Narne of Ancrmey for iebdon(s) / Bar No. 1 cErify that | am a barkruptcy peton preparc 3s defined in 11 U.S.C. § 110,
. . Ve FLLF that | prepared this document for campensation, and that 1 have provided
Lindquist & Vennum P.L.L.F, the debior with @ copy of this decument.
Firm Name .
4200 IDS Center 80 South Eighth Street Not Applicable
ndd Prnted Name of Bankruptey Petlion Preparer
Minneapolis MN 55402
Social Security Number {Required hy 11 TL5.C. § 1 1Ne).)
G12-371-3211 (fax) 122712207
Telepleane Nusrder Address
Trade: . - . Lo
Bames and Social Securicy munbers of all other individuals whe prepared
Signature of DPebtor (Corporation/Partnership) or assisted in preparing this dosument;

I declare under penalty of perjury that the information provided in this

pehibion ig true and comect, und thal [ hove been authorzed to Gile ts

petition on behalf of the debior,

The deblor reguests eclicl in accordance with the chaprer ef title 11, United

Stares Code, specified in this petition. )
H more thun one persen prepared thes document, atloch sdditional shesis

W conforming (o the appropriate official form for ex person.

Signatwre of Authanzed Individual

x Mot Applicable ) L
Signature of Bankruptey Potition Preparce

Frinted Name of Autharized Tndividual

Datc

Tithe oof Authorized Individual
tle of Authorized Indivicu A bank petition arer's failure to comply with the provistons of
titke 11 and the F:dcrsipFr.c'.ﬁ:s n{'BanJ-:ruptf.'? Procedure may result in fines
Date or imprisonment or both, 17 ULSC & 110; 1B USC. § 1
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FORM BAA
(8/40)
Im re: Caza Mo.
Dedslar { known}
SCHEDULE A - REAL PROPERTY
I E CURRENT
| umme
DESCRIPTION AMD = il
MATURE OF DE2TCR'S e _INTEREST IN AMCIUNT OF
LE%EEDETEF INTEREST IN PROPERTY ;E PROFER Y T A AR
g e SECURED SLAIM
s & CR EXERNFETION
:L:_., fal
Total ] D.00

Copyright © 2009 Association of Corporate Counsel
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FORAM BEE
Y
In ra . Caoze Mo.
T Debtor (If known)
SCHEDULE B - PERSONAL PROPERTY
E CURRENT
SE MAARKET VALUE OF
# CEBTOR'S INTEREST
g1 DESCRIPTION AND LOCATION == IN PROPCRTY. WiTH-
TYPE OF FROPERTY ; OF FROPERTY ] § OUT DEDUCTING AMY
| % = BECURED CLAIM
o 5] OR EXEMPTION
F
1. Gash gn hand x |
2, Chacking. savings or other financial X

accounte, certificates of degasdt, or
shares in banks, savings and loan, Fa,
bulding and loan, and homiesbead
e33eciations. or creds unions, brokerage
hougas, or CODORATES.

4, Becurity deposits with publc wtilites, X
helephore comeanies, Randiords, and
gihers.

4. Household goods and fumishings, X
inciuding audio, video, and computer
pryuiprmenl.

Bookg, piohures ond olhur ol sljesls, X
anligques, stamp, coin, moond, IBpe,
compact dac, and other colestona o

colectbies.

B. Woaring aggarel. X T

T. Furs and jeairy. X

. Firearms and sports, photographic, and X ' |
cther hoboy equipment.

E—L-.'-merests In ineurance policles. Name EI X

Insurance company of each policy and
wanize surandar or refund value of
each

10, Annuities. Bemlze wnd neme cech X

| isswer

11. Inderasts in R4, CRISA, iteeph, o sthar X
pension or profit shanng plans. emize

12. Stock ond inlerests in ircorparaked and X
unincorporated businessos. llemize.

13, Interests In parnerships or join ventwes, | X |
ltamiza, |

14, Gevernment and comporate bonds and X
cthar ripetiable and nennegotiakie
insirumants.
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FORM BEE
{0r)
nr Cosa Mo,
Debtor {H knawn)
SCHEDULE B - PERSONAL PROPERTY
{Conlinualion Sheet)
g CURRENT
SE MARKET VALUE OF
K g DEBTOR'S INTEREST
: DESCRIPTION AND LOCATION FE IN PROPERTY, WITH-
TYPE OF PROPERTY 3 OF PROPERTY pr § DUT DEDLCTING ANY
g - SECURCD CLAIM
B o DR EXEMETION
£

18 ACCoUNts racaivabis, X

16, Alrrsrmy, mmeEniemanc, supporl, and x
property setiements in which the debior
|z gr may be entiled. Gowve padiculars.

17, Othar liguidated debis owing debtor X
Inzluding tax refunds. Give parBculars.

18, Bouilobie or fudurg infergsis, By esloles, X
and rights or powers exerclsable for the
EanefiL of the SEBHEr SIher than these
sted In Schadule of Real Progerty.

18 Conlingent and mooennbrges! infeaesls X
In estaie of B decedond, death benelit
plan, Iife ingurance podicy, or trust.

20, Ciher contngent and unliquidated claims | X
ol every nelure, encheding Lae rédurnds,
counterclalmes of the debilor, and righis o
satoff cleims. Chve estimated vaive of
each.

21. Fatants, copymights, and other intallectual | X
property, Give paricubin.

22 Liceses, ranchisss, snd obher ganeral X

' infrgy ey, (ive palicuars.

23, Automobilca, frucks, irallers, end other X
vanicles and pocessories,

24, Boals, MO, and 2CCHELOTIRE. X

&4, Aacraft aod Accassonies. X

28, Clice squigment, fumishings, and X!
supplies.

27. Mashinery, fxhures, squipmant snd x
supplies wsed in business,

2H. Inventony. X

28, Arimals, X
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FLORM BEE
{1 WE%]
In ra ] - Case No.
Dabtar T [ b
SCHEDULE B - PERSONAL PROPERTY
{Continuation Sheet)
g CLRREN]
8 MARKET VALUE OF
[:_r DEBTDRS INTEREST
%‘ | LFSCREIPTION AMD LOCATION = IN FROPERTY, WITH-
TYPE OF PROPERTY E | QOF PROPERTY i g QUT DEDUCTIMNG AMY
g & SCOURCD CLAIM
k= O EXEMEFTHIN
{ ]
i - o
B0 Crops - growing o hanesled . Gue X
particulars.
M. Famming equipmnent and implements, x
A2 Fann suppies, chemicats, and feed. X
A3, Dther personal property of any kind not X
| alrendy Rxied. llemizs.
[ —
2 continuation shee's aftieched ot ¥ £ 0.00 |

{Inciyda amounia from any continualion shaals
attachad, Raport tofal alse on Surmmary of
Hehadules. )
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FORM BEC
o)

Inra . Case No.

" Debtor. (i kengwn)

SCHEDULE C - PROPERTY CLAIMED AS EXEMPT

Debior elecis the exemption to which deblor is entitied undor:

(Check one box)

11 US.C. §522(oN1) Exemplions provided in 11 U.S.C. § 522{d}.  Mate: These exemptions are avallable only in certain states.

Bl 11 U.E.C. § 5&bNz) Exemplione svailable undar applicable nonbankruptey federal lews, stale or locsl law where Ue deblor's domicle
has been located for the 180 days immadiataly preceding the fling of the petition, or for & longer portion of the
180-day period than in any other placa, ard the deblor's interast a3 a lenant by the entiraly or jginl Woanl (o the
extant tha interast is axempt from process under applicable nonberkruplcy law.

VALUE OF CURRENT MARKET
SPECIFY LAW =
CLAIMED VALLE OF PEOPERTY,
CDESCRIPTION OF PROPERTY F’RQE;WEDFEI_%&GH SYEMRTION WITHOUT DEDUCTING
EXEMPTIONS

NONE
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FORM BHD
{1203}

In re: Casa Mo.

Dhetvberi (H knzwm)

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

Bl Ghess this box if deblor has ne creditors holding secured claims lo report on this Schedule D.

i DATE CLAIM WAS INCURRED, 3?3%
CREDATOR'S NAME, 5t MATURE OF LIEN, AND s | B UNSECURED
MAILING ADRRESS g {5  DESCRIPTION AND MARKET § E 5| WITHOUT PORTION
INCLUDING ZIP CODE, L VALUE OF PROPERTY & 5| 2| CEDUCTNG IFANY
AND ACCOUNT NUMBER HES: SUBJECT TG LIEN 2| 2| g VALLEOF
(Soa instructions, ahave.) 'QE' o | 5 COLLATERAL
2"
ACCOLNT M
VALUE
L]
2 Continuation shaets atached
Substulah ¥ $0.00
[Tobal o s gingap i
Total S £0.00!
et onvy o lasl paged
{Repan fran! ela on Farmary of Rethodon}
63 of 110
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Form BEE
{nama)
Inre Caze No.
Dbrior . (I o)
SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
Check thig box If debicr has no crediiors helding unsecurad pricrfty caims to repart on this Schedule E.

TYPES OF PRIORITY CLAIMS [Chack tha appropriate bowiee) balow If claims in that catagory ars listed on the attachad shaats)

O

Ll

Extensions of cradit in an involuntary case

Clairmes arising in the ordinery course of the deblor's business or finencizl effeirs efter the commencement of the case but
before the earller of the appeintment of a frusies or the order for rellef. 11 WWS.C. § S0T[ay2).

Wages, salanes, and commissions

Wages, salarlas, and commisslons, including vacation, severance, and slck isave pay owing to amployesas and commissione
owing to qualifying independant sales reprezentatives up 1o 54,825" per persen earmnead within 80 days Immediately preceding
the filing of the original pelition, or the cessation of busimess, whichever cocourred first, to the extent provided in

11 UB.C. § 507(a}3).

Contributions to employes benefit plans

Money owed fo employee benefit plans for services rendered within 180 deys immediately preceding the filing of Ihe criginal
pedition, or tha cezsatlon of business, whichever ccourrad firsl, to the exant provided in 11 U.S5.C. § S0T(a)4).

Gortain farmers and fisharman

Claime of carain farmars and fishamen, up 1o 54,925" par farmer or fisharman, againet tha debior, as pravidad in 11
L.5.C. § 507 (a)|5).
Daposits by Individuals

Claims of individuals up to $2,225" for deposits for he purchase, lease, or rental of property or senvices for porsonal,
family, or household use. that were not delivered or provided, 11 ULE.C. § 507(apE).

Aliwnony, Maintenance, or 3uppornt

Clalme of a spouse, former spouse, or child of the debtor far alimony, maintenance, or support, to the exient provided in
T UEC §507[a)(7).

Taxes and Certain Other Debls Owed to Governmental Units

Tawxas, customs dutias, and panaltes awing to fadaral, etate, and local governmental units 2z sat forth in 11
US.C B B0 uys).
Commitments to Malntain the Capital of an Insured Depository Institution

Claims based on commiimants to the FOIC, RTC, Directer of the Office of Thrift Suparvisian, Cormpirallar of the Currency,
or Doard of Gavernors of the Federal Reserve System, or their predecessors or successars, io mainlain the capital of
an Insured depositony instiution, 11 U.8.C. § 507(aK8).

Cther Priority Debts

* Amouits are subject to adjustment on Aprl 1, 2007, and avary threa vaars thereaftar with respact to casas commeancad on or
after the dzte of adiusiment.

1 ConBnuziion shests atached
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(M kg }

SCHEDULE E - CREDITORS HOLDING UNSECURED FPRIORITY CLAIMS

CREDITOR'S NAME, z DATE GLAIM WAS bl AMOUNT AMOUNT
MAILING ADDRESS E ;.r' INCURRED AND COMSIDERATION E B 8 OF CLAIM ENTTLED
INGCLUDING ZIP CODF, ¢ e FOR CLAIM g2l alg 10
AND ACCOUNT NUMEER '8 ug HEIE PRIORITY
(Ses instnustions ) | S|32 gl z1"
N
HE -
ACCOUNT MO, |
Sheet ng, 1 of 1 sheels allache to Schedule of Craditors Holding Priority Claims Cotstetos pags * $0.00
Told = $0.00
{LUna enby 2o bnst pape of M camplsled Sowdan E.)
[Faparl lotal algg on Summany of Scheuua)
Copyright © 2009 Association of Corporate Counsel 65 of 110



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Fonm BAF {12905)

Inre . ) Case Nao.
Dbty i knawn)

SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

B Chack this box f dabitor has ne creditars heding ungacured nonproity claims o repert on this Schedule F.

: 1
CREDITOR'S NAME, £ DATE CLAIM WAS INCURRED L1 E | i
MA|LING ADDRESS E E§ AND CONBIDERATION FOR CLAIR, n ﬁ o AMOUNT OF
INCLLMHNG TP CODE, A= IF CLAIM IS SUBJECT TO £ 6|z CLAM
AND ACCOUNT NUMBER AEE SETOFF, 30 STATE Zlg (g
(Saa Instructions, above.) ES {32
r
ACCTOLNT KD,
0 Copntinuetion shooks stieched R
Sultiresl [ N.m1
Todsl H W.Oﬂ ‘

{Fiwzer aleo oo Svmmany o Schwsivlen]
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Farm BEG
[ 1HES}

In ro: Caso No.

Dabtor {f knewn)

SCHEDULE G - EXECUTORY CONTRACTS AND UNEXPIRED LEASES

B! Check this box if debiur has no exesutony confracts or unaxpired leases.

DESCRIPTION OF CONTRACYT OR LEASE AND NATURE OF

NAME AND MAILING ADDRESS, INCLUDING ZTIP CODE, DEBTOR'S INTEREET, STATE WHETHER LEASE I8 FOR
DF DTHER PARTIES T LEASE OR CONTRACT, NONHESIDENTIAL REAL PROPERTY. STATE CONTRACT

NUMBER OF ANY GOVERNMENT CONTRACT,
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Casa Mo,

Deblor

{ krmywi]

SCHEDULE H - CODEBTORS

BT Check this box If debtor has no codebtors,

NAME AND ADDRESS OF CODEBTOR

HAME AMD ADDRESS OF CREDITOR
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Form Bb
(a0
United States Bankruptcy Court
District of Minnesota
inre Case Mo,
Chaplur "
SUMMARY OF SCHEDULES
AMOUNTS 2CHEDULED
ATTACHED
MAME OF SCHEDILE [YES/ND) LIABILITICS
A - Real Property YES
B - Personal Property YES
% - Proporly Clisimed
as Examgt YES
[1- Creditors Holding
Securad Claims YES
E - Creditors Holding Unsecured
Priority Claims YES
F - Crestors Helding Unsacured
Nangriority Gioams YES
% = Executory Conlracte and _
Unexpired Leoses YES
H - Codsbiors YES
I- Currenl Incomea of
Individusl Deblor{z) NO
J = Cument Expendituras of ND

Indvichisal Debtans)

Totad Mumbeyr of aheals
In &LL Scheduies ®
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United States Bankruptcy Court
District of Minnesota

In ré Casa Mo.
Chaglar 11

Exhibit "A" to Voluntary Petition

1. IF any of deblors securilies s registensg under section 12 of the Securilies and Exchangs Act of 1934, the SEC file
number is .

2. The following financial data is the latest available information and refers to deblor's condition on

a. Total assets 5 e

tx Total debls (incleding debis sied in 2., below) %
Appraximabe
number of
holders

C. Dbt securitics hedd by mone than 800 holders,

sacaal un&acirsd subandinstad
d. MNumber of shares of preferred stock
a. Murnber of gharas of common stock
Cpmmenls, if arny:
a Briaf descriptdon of dabtor's business:
4. Lisl the name of any person who directly or indirecly owns, controls, or holds, with power to vote, 5% or mare of the

voting securities of debtar:

Fxchibil & - Page 1
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Oilicial Form 4
11/492
United States Bankrupftcy Court
District of Minnesota
Int re S ;  Cause No.
Debtor Chepter 11 e
List Of Creditors Holding 20 Largest Unsecured Claims
{1} (2) (3) i4) (5}
Name of cradifor Namae, islaphons nurmber s’ Nalure of cleim Inaicets if ciafm Ao of chwim
and comoiels compleie mading address. {trada daix, is cormitgent, i sacuwed iac
Maling audress Inciuging Zip coce, of barw fagn, gov- dnrabipuaihato whirle vl of
fnaluning Zip srpioyes, agent, or ceplatment ernment contract, dispined or securyf
o of erediter Tamiliar with wiz.} subyiact fo saff

wrhanirrs wel sy Dy el ol

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP

l, , of the Corporation namad as the debtor in this caze, declare under penally of perjury thal | have read Uhe loregoang list end thal il is ue and corect o
the best of my informatlon and bellef.

Date: Signatura:

{Frint Nama and Titla)
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Form 7
{12/03)

In re;

Mone

MNone

UNITED STATES BANKRUPTCY COURT
District of Minnesota

Case Mo,
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Chapter 11

STATEMENT OF FINANCIAL AFFAIRS

1. Income from employment or operation of business

State the gross amount of Incoma the debtor has received from employment, rade, or professian, or from

operation of the deblor's business from the beginning of this calendar year to tha date this case wes
commencad. State also the gross amounts recoived durng the two years immadiately preceding this

calendor year. (A debtor that maintains, or has maintained, financial records on the basis of a fiscal rather
than a calendar year may report fiscal year income. ldentify the beginning and ending dates of the debtor's
flscal year.) If a joint petilion is filed, state income for each epouse separately. {Married deblors fling under
chapter 17 or chapter 13 must state income of bath spouses whether or not a Joint peltition s flled, unless the

spouses are separaled and a joint petition is not filed.)
AMOUNT SOURCE FESCAL YEAR PERIDD

2. Income other than from employment or operation of business

Stale the amount of income received by the deblor othar than from employment, trade,
profession, or operation of the debtor's business during the two years immedialely preceding the
commencement of this case, Ghve particulars. If a joinl pelition is filed, state income for each
spouse saparalely. (Married deblors filing under chapter 12 or chapter 13 must slats income for
mach spouse whether or nol a joint petition is filed, unless the spouses are separated and a joint
pelilion is not filed.)

AMDUNT B80OURCE

FISCAL YEAR PERIOD

3. Payments to creditors

a. List all paymeants on loans, installmenl purchases of goods or services, and other debis,
aggregating more than $E00 to any credilor, made within 90 days immadiataly preceding the
cammancement ot this case. {Married debtors fiing under chapter 12 or chapter 13 must include
paymenls by either or both spouses whethar or nat a joint petition is filed, unless the spouses arg
separated and a joint pelition Is not filed. )

DATES OF AROUNT AMOUNT

MNAME AMD ADDRESS OF CREDITOR PAYMEMTS PAID BTILL CWING

b. List all payments made within one year immediately preceding the commencement of this case

to or for the benefit of craditors who are or were insiders. {Marmied deblors filing under chapter 12

or chapter 13 must include payments by either or both spouses whether or not a joint petiiion is ;

filed, unless the spouses are scparated and a joint petitlon is not filad.) I
!

MAME AND ADDRESS OF CREDITOR DATES OF AMOUNT :

ANL RELATIONSHIF TO DEBTOR PAYMENTS AMOUNT PAIL STILL OWING
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Mone

Mene

Mong

Mone
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4. Suits and administrative proceedings, executions, garnishments and attachments

a. List all suils end administrative proceedings to which the debtor is or was a party within one year
Immediately preceding the filing of this bankruptcy case. (Mamied debtors fillng under chapter 12 or
chapter 13 must include information conceming eiher or both spouses whether or not a jeint petilion s
filed, unless the spouses are separated and a join! petition i3 nol filed.)

CAPTION OF SUIT COURT DR AGENCY BTATUS OR
AND CARE NUMBER NATURE OF FROCEEDING AND LOCATION HEPOSITION

b. Describe all groperly that has been attached, gamished or seized undor amy logal or equilable
process within one year immediately preceding the commencement of this case. (Maried debiors
filing under chapter 12 or chapter 13 must include information conceming properly of either or both
spouses whether or not a joint petition |s filed, unlass tha spousas ara raparatad and a joinl
patition is not filed.)

NAME AND ADDRESS CESCRIPTION
OF PERSON FOR WHOSE DATE OF AND VALLE OF
BENEFIT PROFPERTY WAS BEFFI) AEIZLRE PROPERTY

5. Repossessions, foreclosures and returns

List all property that has been repossessed by & craditor, sold at 8 foreclosure sale,

transferrad through a daad in lieu of foreclosure or refurned to the seller, within one year
immediately proceding the commencement of this case. (Mamrled dabtars flling under chaptar 12
or chapter 13 must Include Information conceming property of esither or both spouses whether ur
not a joint petition is filed, unless the spouses are separated and a jolnt petition is not filed. )

DATE OF REPOSSCSS5M0M, DESCRIPTION
MNAKE AND ADDRESS FORECLDSURE BALE AN VALLE OF
OF CREDITOR OR SELLER TRANSFCR OR RCTURN PROFERTY

6. Assignments and receiverships

a. Describe any assignment of propery Tor the benefit of croditors made within 120 days
immediately preceding the commencement of this case. (Married debtors filing under chapter 12
or chapter 13 must includa any assignment by either or bolh spowses whether or not a juinl pelibon
iz filad, unless the spouses are separated and & joinl peliion is not Nied.)

TERMS OF
MARME AN} ADCRESS DATE OF ASSIGNMENT
OF ASSIGMEE ASSIGNMENT DR SETTLEMENT

b, List all proparty which has been in the hands of a custodian, receiver, or cour-appointed official
within one year immediately precading the cemmancamend of (his cage. (Mamied dabtors filing
under chapter 12 or chapter 13 must include intormation concemning properly of either or both
spouses whether or not a joint petition is filed, unless the spouses are saparated and a joint
petition is not filed.)
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MNone

Mone

Mone

Mona

NAKE AND ADDRFSS DESCRIPTION
MAME AND ADDRESS QF COURT DATE OF AN VALUE (8
OF CUSTODARN CASE TITLE & NMUMBER ORDER PROPERTY

Don't just survive. Thrive!

7. Gifts

List all gifts or charitable coninbulions made within one year Immediately preceding the
commancament of this casa except ordinary and usual gifts to family members aggregating less
Lhan $200 in value per individual family member and charflable contributions aggreqating less
than $100 per reciplent. {Married debtors filing under chaptar 12 or chaptar 13 must include gifts
or sontributions by cither or both spouses whether or not a joint petition 13 liled, uniess the spouses
are separatad and & joint petition 15 nol iled.)

NARIE ANIY AIHIRFHS RELATICMEHIP CESCRIPTION
OF PERSONM TO DEBTOR, DATE AMND VALUE OF
OR OREANEZATION ¥ ANY OF GIFT GIFT

8. Losses

List all losses from fire, thoft, other casualty or gambling within one year immediately preceding

the commencement of this case or since the commencermant of this case. (Married debtors filing
under chapter 12 or chaptar 13 must include losses by cither or both spouscs whether or not a

joint pedifion is filed, unless the spouscs are separated and & joinl pelilion is nol Gled.}

DESCRIPTION CESCRIFTHIN OF CIRCUMETANCES AND, IF
AND VALLIE OF LOBE WAE COVERED IN WHOLE QR IN PART DATE OF
PROFERTY BY MSURANCE, GIVE PARTICULARS LOZ3

8. Payments related to debt counseling or bankruptcy

List all paymenls made or properly transferred by or on behalf of the debtor to any parsans,
inchuding attorneys, for consullation conceming dekl consolidation, reliel under the bankruplcy law
or preparation of a petition in banknuptcy within one year immediately preceding the commencement
of this case.

NAME AND ADDRESS DATE OF PAYMENT, AMDUNT OF MONEY OFt
LF PAYEE HMAME OF PAYOR IF DESCRAFTHM AN VAL LE
OTHER THAM DEETOR OF PROBERTY

10. Other transfers

a. List all other property, other than property transfermed in the ordinary course of the business or
financial affairs of ihe debtor, transfermed either absolutely or as security within one year
immediately preceding the commeancament of this case. {Married debtors filing under chapter 12
ar chapter 12 must include transfers by either or both spouses whether or not a [oint petition is
filed, unbess the spouses are scparatad and & joint petition is ol fled.)

DESCRIBE PROFPERTY

MAME AND ADDRESS OF TRANSFEREE, TRANEFERRED
RELATIONSHIF 1O DEBTUR IIATE AND VALUE RECEIVED

411. Closed financlal accounts
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Mone

None

Mong

Mone

Mene

Nana

List all financial accounis and instruments held in the name of the debior or for the bansfit of

the debtor which were closed, sold, or otherwise transfemred within one year immediately praceding
tha commencament of thie case, Include checking, savings, or olher financial accounts,
cerificates of deposit, or other instruments; shares and share accounts held in banks, credil
uniong, pension funds, cooperatives, agsociations, brokerage houses and other inancial
insfitutions. (Marmied debtors filing under chapter 12 or chapter 13 must include information
concerning accounts or Inslruments hald by or for either or both spouses whethar or not 2 joinl
potifion is filed, unloss the spouses are separated and a joint petition is not fled.)

TYFE OF ACCOUNT, LAST FOUR AMOUNT AMD
NAME AND ADDRESS DIGITE OF ACCOUNT NUMBER, DATE OF SALE
CF MSTITUTION AND AMOUNT OF FIMAL DALANCE OR CLOSING
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12. Safe depuosit boxes

List sach safe deposit or other box or depository in which the debior has or had securitias,

coish, or other valuables within one year immediately preceding the commencement of this case.
{Married dehtors filing under chapter 12 or chaptar 13 must include boxes or depashorfes of elther
or both spouses whather or not a joint pelition is fled, unless the spouses are separaled and a

Joint petition is nat filed. )

HAME AND ADDRESS MAMES AMD ADDRESSES DESCRIPTION DATE OF TRANSTER
OF BANK OR OF THOEE WITH AGCESS oF OR SURRENDER,
OTHER DEFQSMTORY TO BOX OR DEROSITORY COMTENTS IF ANY

13. Setofis

List all satoffe made by any craditor, Inclhuding a bank, against a dabi or depoeit of the debtor

within 90 days preceding the commancement of this case. (Mamicd debtors filing under chapier 12
or chapter 13 must include information concerning either or both spouses whether or not a joint

patition I filed, unlass the spouses are saparated and a Joint petition.is not filed. }

DATE OF AMODUNT OF
MARME AN ALDRESE (O DRELDTTOE BEIUkFE HEIUFF

14. Property held for another person

List all proparty cownad by anothar parson that the debtor holds or controls,

MNAME AND ADDREES DESCRIPTIOM AND VALUE
OF OWNLR OF PROPERTY LOCATION OF PROPERTY

15. Prior address of debtor

Il the deblor has moved within the two years immediately preceding the commencement of this
casa, list all premisas which the debtor cccupied during thal period and vacated prior io the
commencement of thiv case, If a joint petion is filed, report also any separste address of gither

spouse,
ADDRESE MAME USED DATES OF QGCUPANGY

16. Spouses and Former Spouses
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If the: debtor resides or residad in a commupity proparty slate, commonweaalth, or tartory (including Alaska, Arizona,
Callfornia, Idaho, Louiziana, Nevadsa, New Meaxico, Puerto Rico, Texas, Washington, or Wisconsing within the six-year period
immediately preceding the commencameant of the caee, identify the name of the debtor 's spouse and of any former spouse

who resides or resided with the debtor in the community property state.

MNAME

17. Environmental Information.
For the purpose of this question, the following definitions apply:
"Ervironmantal | aw”® means ary fadaral, skate or local slatute or requlalion requlating pollution, contamination, releases of

hazardous or toxic subslances, wasies or matenal into the ar, land, soil, surface waler, growndwatsr, or other medium,
Inchuding, but not imited 1o, statutes or reqgulations regulating the cleanup of theea substancas, wastes, or matarial.

“Slte” means any localion, facllity, ar proparty as dafined undar any Fnvironmantal | aw, whathar or not pragantly or
formery owned or operated by the deblor, including, bul nol lmiled to, disposal siles,

"Hazardous Material® means anything defined as a hazardous waste, hazardous substance, toxlc substance,
hazardous material, pollulant, or contaminant or similzr term under an Environmental Law,

a. Ligt the name and addrees of every site for which the debior has received notice in wriling by a governmental unil hal
it may be Hable or potentially iable under or in vickation of an Envirgnmantal Law. Indlcate the governmental unlt, the date of
tha notice, and, if known, the Enwironmental Law.

MNone
SITE NAME AMD NAME AND ADDRESS DATE OF ENYIRONMENTAL
ADDRESS OF EIWVERMBENTAL LINET NHUTICE LAWY
b. Ligl the name and address of every site for which the deblor provided notice o g govermmental unit of a releass of
Hazardous Matarial. Indicata the govemmental unlt to which the notice was sent and the date of the notice.
Nonge
=i
SITE NAME AMD MAME AND ADDRESS DATE OF EMVIROMMEMTAL
ADDRESS OF GOVERNMENTAL LINT HNOTICE [
¢ Listall judicial or administrative proceedings, including settlements or orders, under any Environmental Law with
raspact to which the debtor i= or was a parly. Indicats the name and address of the governmental unit that is or was a party
to the procesding, and the docket number,
Mone
&
HAME AND ADDRESS DOCKET MUMEER ETATUS OR
OF GUVERMMENTAL LINIT QIEECEITION
18. Mature, location and name of business
Mona
]
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Mons

None

Muone

Mone

Mo

MNone

a, If the debtor is an individual, list lhe names, addresses, taxpayer identiflcation numbers, nature of the businesses,
and beginning and cnding dates of all buginesses in which the dablor was an officer, director, partner, or managing exacutive
of a corporation, partnership, scle proprstarship, or was a seff-employed professional within the six years immeciately
precading the commencament of this case, or in which the deblor owned 5 percent or more of the voting or equity securitics
within the six years immedialely preceding the commencemenl of this case,

If the dabtor s a partnership, Iist the names, addressaes, taxpayer idenlificalion numbers, nature of the
business, and beginning and ending dates of il businesses in which the debtor was a partner or wned &
percent or more of the voting or equity securitics within the six years immediataly praceding tha
commencemant of this casa.

Il the deblor is a corporation, list the names, addresses, taxpayer identification numbers, nature of the
business, and beginning and ending dates of all businessas in which the debtor was a partner or owned =
percent or mare of the voling or squity securities within the six years immedialely preceding the
commencerment of this case,

TAXPAYER BEGIMNIKG AND ENDING
MAME LD, NUMBER ADDRESS NATLRE OF BUSINFSS NATES
h. ldantify any buziness listed in response to subdivision a., above, that is "single essel real estate” as defined in 11
US.C. & 101,
NAME ADDRESS
19. Books, records and financial statements
a. List all bookkeapers and accountants who within fwo years immediztely preceding the lling of
lhis bankruplcy case kept or supervised the keeping of books of account and records of the debtor,
MAME AML ALDHESS DATES SERVICES RENDERED
b. List all firms or individuals who within the two years immediately preceding the filing of this
hankruptcy casa have audited the books of account and records, or prepared & Ninancial statement
of the deblor.
MAME AND ADDRESS DATES SERVICES RENDERED
c. Lislal firms or individuaks who al the lme of te commencement of this case werne in
possession of the books of account and records of the debtor. [Fany of the books of account and
records are not avallable, explain,
MANME ADIRERS
d. List all financial institutions, creditors and othar parflas, including mercantile and trada
agencias, to whom a financlal stalament was [esued within the two yaars immediately preceding the
commencement of this case by the debtor.
MAME AMD ADDRESS DATE ISSUED
20. Inventories
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a. Ligt the dates of the last two inventories taken of your property, the nama of the parson who
suparvirad the taking of each inventory, and the doller amound and besis of gach inventory.

DOLLAR AMOUNT QF INVEMTORY
DATE OF INVENTORY INVENTORY SUPRERVIZOR (Spacify cost, markat or ciher basis)

b, List the name and address of the person having possession of the records of aach of the twn
Invantarkas repored in a., ahova.

Mone
2
NAME AND ADDRESSES OF CUSTODIAN
DATE OF INVENTORY CF INVENTORY RECORDS
21. Current Partners, Officers, Directors and Sharsholders
Mons
|
a. I ihe deblor is a partnership, list the nature and percentage of partnership interest of aach
member of the partnership.
MAME AND ADDRESS MATURE OF INTEREET PERCENTAGF [F INTFRFET
lp. If the debtor is a corporation, st all oficers and diractors of the corporation, and each
shockhaldar who diractly or indirectly owns, controls, or holds 5 percent or morg of the voting
securilies of lhe corporation.
Mone
7|
NATURE AND PERCENTAGE
MAME AND ADDRESS TITLE . OF STOCH OWNERSHIP
22. Former partners, officers, directors and shareholders
Mone
B
a. |fthe debtor s a parinarship, list sach meamber who withdrew from the partnership within one
year immediately preceding the commencement of this case.
HAME ADDRESS DATE OF WITHDRAWAL
h. If the debtor s a comporafion, list all officars, or directors whose relzfionship with the corporation
terminated within one year iImmadiately preceding the commencement of this caze.
None
B
MAME AND ADDRESS TITLE DATE OF TERMINATION
23. Withdrawals from a partnership or distributions by a corporation
Nana
i

If the debtor is a partnership or corparation, list all withdrawale or distibutions cradited or given
to an ingsider, including compensaticn in any Form, bonuses, loans, slock redemplions, oplions
exercised and any other perquisite duritng one year immediately preceding the commencement

of this case.

MAME & ADDRESS AMOUNT OF MOMNEY

GF RECIFIENT, DATE AND PURPOSE OR DESCRIPTION
RELATIOMEHIP TO DEETOR L W HDRAW AL AMND VALUE OF PROPERTY

Copyright © 2009 Association of Corporate Counsel 78 of 110



ACC's 2009 Annual Meeting Don't just survive.

24, Tax Consclidation Group.
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Mone
25}
If the deblor is & corporalion, st the name and federal taxpayer identification number of the parent corporation of any
consclidated group for tax purposes of which the deblor has been a member at any time within the sia -year period
immadiately pracading the commencament of the case.
MAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER
25, Pension Funds.
Mone
|

It the debtor i not an individual, list the name and federal taxpayer identification number of any pension fund to which the
deblor, a5 an employer, has been responsible for contributing at any time within the six-year period immediately preceding
the commencement of the case.

MAME OF PENSION FUND TAXPAYER IDENTIFICATION MUMBER

R ok R W W

I completed on behall of a parinership or corporalion]

I, daclars under panalty of perjury that | have read the answers contalned In the foregoing staterment of financial effairs and any
attachmants thareto and that they sre true and corresct o the best of my knowledge. information end belief,

Date Signature

Friedt Ngeme and 1itlg

(A indvidual signing an bahalf of @ partnership or corparation must indicate positlon or refationship o debtor ]

continuation sheets attached

Fenalty for making a Fise STatemants Fine of 4o 1o $500.000 or fmprischmeni fov up 10 5 pears, or both, 18 ULS.C £ 152 and 3571,
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Form 81, Exhibit C
o1y

UNITED STATES BANKRUPTCY COURT
District of Minnesota

Exhibit "C"

[, to the baet of the deblor’s knowledgs, he deblor owns or has possassion of property
that poses or is allegod to pose 3 threat of imminant and identifable frarm to the public health or

safaly, atfach this Exhibit "C" to the petition. |

In re: Case No.:

Chapter; 11

Debtons)

Cxhibit "C" 1o Voluntary Petition

1. Idenlify and briefly describe all real or parsonal property owned by of in posscssion of
the debior that, lo the best of the debtor's knowledga, pozas or is alleged Lo pose a throat of
Imminant and identifiable harm to the public health or safaty (attsch additional sheels if necessary):

2. With respect to each parcel uf reat property or item of parsonal property identified in
guestion 1, describe the nature and location of the dangerous condition, whethar environmental
or otherwlsa, that posas or is alleged o pose a threat of imminent and identifiable hamn to the
public health or safety (attach additional sheats if necessary):

Copyright © 2009 Association of Corporate Counsel 80 of 110



ACC's 2009 Annual Meeting

United States Bankruptcy Court
District of Minnesota

In e

List of Equity Security Holders

Caze Mo,
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REGIETERED NAME OF HOLDER OF SECURITY
LAST KNOWN ADDRESS OR PLACE OF BUSINESS

CLASS (F
EECURITY

NUMBER
REGIZTERED

List of Equity Securdy Holzers - Page 1
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Form 1008-1 - Proof Of Authority Ta Sign And File Petition

United States Bankruptcy Court
District of Minnesota

rv res
' Case No.
Debtor Chapler ___11
STATEMENT REGARDING AUTHORITY TC SIGN AND FILE PETITION
I, . declang under penalty of parjury that | am the of ,a Corporation and that on the following resolution was duly sdopled by the
of this Corporation:

"Whereas, it is in the best interest of this Comporation lo file a voluntary petition in the United States Bankruptcy Court pursuant
to Chapter 11 of Tithe 11 of the United States Code;  Be It Therefores Resolvad, that, ofthis

Comporation, iz authcrized and directed to execute and deliver all documents nocossary to perfect the filing of & Chagter 11 voluntary
bankrupicy case on behalf of the Corporation; and

Be It Furthar Resolved, that , of this Corporation, is suthorized and direcled o appear in all bankrupdey proceedings on behalf of
the Corporation, and to ctherwise do and perform all acts and deeds and to axecute and deliver all necessary documants on behalf of
tha Comaration in connaction with such hankruptcy case; and

Be It Further Resolved, thal , of Ihis Corporation, is aulhorized and directed to employ James A Lodoen, attorney and the law firm
of Lindguist & Yenouwm P.LL P, to repreasant the Comaration in such hankrupicy case.”

Executed un: Signed:

LOCAL RULE REFERENCE: 1008-1
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Dated:

Form 1007-1 - Statement Of Compensation By Dehtor's Attorney

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Ir

Case Mo, BEY
Chapter Casa

Addross

Soclal Securlly MNes).:
Employver's Tax identification Nols). [if any]:

STATEMENT OF COMPENSATION BY ATTORNEY FOR DEETOR({S)

The undersigned, pursuant to Local Rule 1007-1, Bankruptcy Rule 2016(b) and § 328(a) of the Bankrupicy Codea, states that:

1. The undersigned is the attomey for the deblors) in this case and Niles this statement as required by
appllcable

2. (&} The filing fee paid by the undersigned (o the clerk for the debtons) in $
this case is:

(b} The compensation paid or agreed to be paid by the debtors) to the
undersigned is:

() Prior ko filing this statement, the debtor(s) paid 1o the undersigned: ¢

{2} The unpaid balance due and payable by the deblon(s) to the
undearsigned is: g

3. The services rendered or to be rendered include the following: (&) analysis of the financlal situation and rendering
advice and assistanca to the debtor In datermining whaethar t file a peliton under Tile 11 of the Uniled States Code; (b)
precaration and filing of the pelition, exhibits, attechments, schedules, statements and lists and other documents rcqured by
the court; {c) representation of the deblon(s) at the meating of craditors; (d) nagatiations with craditors; and {8} other aervices
reasonably necassary to represent the debtor(s) in this case.

4. The source of all payments by the debtor(s) to the undersignad was or will be from earnings or other cumrent
companzalion of the deblor(s), and the undersigned has nol received and will not receive any transfer of property other than
such payments by the debtor(s), except as follows:

NONE

5, Ihe underalgned hasg nol sharsd or agreed W shame with any cthar person other than with members of
undersigned's law firm any compeansation pald or to ba paid,

Signed:

Don't just survive. Thrive!

James A Lodoen
Bar no: 0173605
Attormey for Debton(a)

Lindquist & Vennum P.L.L.P.
80 South Sth Street

Suite 4200

Minneapolis MN 53402
B12-371-3211
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1. Under 11 U, &, G, § 110(h), | declare under penalty of perjury that | am naot an attorney or emplovee of an atiorney, thet |

preparad of caused o be preparcd one of morne documents for filing by the above-namod debtor(s) in connecton with this bankruptoy
case, and that compensation paid to me within one year bafore the flling of tha bankruptcy peatition, or agreed o be paid o me, for
services rendered on behalf of the deblor(s} in contemplation of or in conneclion with the bankruptcy case is as follows:

For document preparation services, | have agreod to accopt k3
Pricr to the filing of this statameant | have recalved -
Balance Duc 3

2. lhave preparad or caused to ba prepared tha following documents (ltamiza):

and provided tha fallowing services (ilamize);

3. The source of the companzation pald fo me was:
Dabtor Diher (apacity)

4, The source of compensation to be paid to me s
Miehitor ) Other (spacify}

5, The foregoing is 8 complete statement of any egreament or srangement for payment g me for preparation of Ue pelition filed by
the debtor{s) in this bankruptoy case.

G. Te my knowledge ne othar person has praparad for compengation a document for fillng In connaction with this Bankrupicy case
axcapt as lstad balow:

MARME: SOCIAL SCCURITY WURMBER

DECLARATION OF BANKRUPTCY PETITION PREFARER
Jdeclane under penally of perury that the foregoing & true and corredl o the best of my knowledge, information, and belief,

Social Securily number of bankruplcy petiton vale

praparar {If the bankrupicy pabtion praparer is
not &n individual, state the Social Security
Frinted name and tille, if any, of Bankruplcy numksr of the officer, prindpal, responsible
Petition Praparer person o pariner of the bankrupley peliion
preparer.} (Required by 11 WE.C. § 110.)

Address:

A banknuptey petiion precanars falua to comply with the provieions of Ut 11 and the Faderal Futes of Bankroptoy Frocedure may resa in
e or imgeisonmant or botie 11 UL 8.C § 190, 18 0. 5. 0§ 156,

LOCAL RULE REFERENCE: 1007-1
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Inre:

SIGNATURE DECLARATION

Deblor{s). Caza No
PETITION, SCHEDULES & STATEMENTS

CHAPTER 13 PLAN
SCHEDULES AND STATEMENTS ACCOMPANYING VERIFIED CONVERSION

AMENDMENT TO PETITION, SCHEDULES & STATEMENTS
MODIFIED CHAPTER 13 PLAN

OTHER (Flease describe:___ )

|, the undersigned dabtor(s) or authorized representalive of the deblor,
make the following daclarations under penaity of pedury:

« The information | hava given my stlorney and provided in the slectronically filed pelilion, statements, schedules,
amendmentls, andior chapter 13 plan, as indicated above, i true and corroct;

+ The information crovided in the *Deblor Information Pages” submitted as a part of the stecironic commencement of
the above-referenced casea I8 true and currect,

» [individual debtors only] If ne Social Securily Number is included in the "Debter Information Pages” submittad as
a part of Ihe electronic commencement of the above-referencad case, it is because | do not have a Soclal Security
MNumkber;

- | gonsent to my attorney electronically fillng with the United States Bankruptcy Courl my pelition, statements and
schedules, amendments, andlor chaptar 13 plan, as indicaled above, logether with a scanned image of lins
Signature Dieclaration and the completed “Debler Informatian Pages,” if applicable; and

« [corporate and partnership debtors only] | have been authorizad to file this petition on behalf of the debtor.

Crale:

X

Signature of Debtor or Aulnonzed Representative

Printed Name of Debtor or Authorized Ropresentative

Fomn ERS 1 {Rev. 10403}
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UNITED STATES BANKRUPTCY COURT

District of Minnesota

inre;

Carse Mo,

Chapler 11

BUSINESS INCOME AND EXPENSES

FINANCIAL REVIEW CF THE DEBTOR'S BUSINESS (NOTE: ONLY INCLUDE information directy refated to the business

operation,)

PART A - GROSS BUSINESS INCOME FOR, PREVIOUS 12 MONTHS:

1. Gross Income For 12 Monthes Prior to Filing:

PART B - ESTIMATED AVERAGE FUTURE SROSS MONTHLY INGOME:

2. Grogg Monthly fcorme:
FART C - ESTIMATED FUTURE MONTHLY EXPENMSES:

Ea

. Met Employee Payroll (Cher Fhan Debtor)

. Payroll Taxes

. Unemploymant Taxes

. Worker's Compensation

. Other Taxcs

. Inventory Purchaees (Including raw materials)
2. Purchaze of Fead/Ferilizern'Seed!Spray

10. Renl [Other than dilo's principal residence)

11, UtFilies

12, Office Expansas and Supplies

13. Repairs and Maintenance

14. Vehicle Expengas

15. Traval and Entertainment

16. Eguipment Rental and Laasas

17. LegabAccounting/Oiher Prafessional Feaes
18. Insurance

1. Employee Benefits (e.g., pension, medical, etc.)

e

o =~ @

40, Paymants o Be Mada Directly By Debtor to Secured Credilprs For

Pre-Petition Business Debts {Spacify):
Mone
21. Other (Specify):

None

22. Total Momhly Expenses (Add items 3 - 21)
PART D - ESTIMATED AVERACE NET MONTHLY INCOME:

23. AVERAGE MET MONTHLY INCOME {Subtlract em 22 from hem 2)

Copyright © 2009 Association of Corporate Counsel
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Oificial Fom é - Cost .
[12/03)

I re: . . Case Mo,

Debtor {iF knorame)

DECLARATION CONCERNING DEBTOR'S SCHEDULES

DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR

{KOT APPLICABLE)

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF CORPCRATION OR PARTNERSHIP

I, tha of the Cormpration namad as detster In thils casa, Seclare uncer penalty of perjury that | have read the feregoing swmmary and schedules,

chngisting of
13 sheeks, and thal ey are rue and comect to tho best of my knowledge, infarmatan, and belief.
(Fiokal shoer on duamary gage s 1.]

Date e Signature;

[An individiual signing on behall of & partinership or corporation mus! indicate peslion Of Mlatwngtp 1o debbor. ]

Panalty for making a falze siaterment or concealing property. Fine of up to S800. 000 or impriscrment for up o 8 peork o Bolh, T8 US04 102 and 3577.

Copyright © 2009 Association of Corporate Counsel
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UNITED STATES BANKRUPTCY COURT
District of Minnesota

I rac Case Mo,

Chapler 11

VERIFICATION OF CREDITOR MATRIX

Tha abowve named dablor{z), or debtor's attorney if appliceble, do hereby certify under penalty of perjury that the
allached Master Mailing List of creditors, consisting of 0 sheet{s) is completa, carract and cansistant with the
debtor's schadules pursuant to Local Bankrupiey Rules and liwe assume all responsibility for errors and emissions.

Dated: Hgruiatd:

Slgned:

James A. Lodoen
Bar Mo. 173605

Copyright © 2009 Association of Corporate Counsel
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
Chapter 11
Billy Ray’s Organic Kitchen & Eatery (d/b/a
“BROKE"), Bankruptcy Case No. 09-99999

Debtor.

NOTICE OF APPEARANCE AND REQUEST
FOR NOTICES AND SERVICE OF PAPERS

The undersigned hereby gives notice that James A. Lodoen of Lindquist & Vennum
P.L.L.P., is appearing in the above-entitled matter as counsel for Billy Ray’s Organic Kitchen
Eatery (d/b/a “BROKE”) (the “Appearing Party”). The Appearing Party requests pursuant to
Rules 2002, 9007 and 9010(b) of the Federal Rules of Bankruptcy Procedure that it receive
copies of all notices, pleadings, and orders in the above case, and that it be added to the service
list and main matrix in the above case. All notices/pleadings should be sent to the following:

James A. Lodoen

Lindquist & Vennum P.L.L.P.

4200 IDS Center

80 South Eighth Street

Minneapolis, Minnesota 55402

The undersigned also gives notice that this request includes not only the notices and
papers referred to in the Bankruptcy Rules specified above, but also includes, without limitation,
orders and notices of any applications, motions, petitions, pleadings, plans and disclosure
statements, requests, complaints or demands, whether formal or informal, whether written or

oral, whether transmitted or conveyed by mail, courier service, hand-delivery, telephone,

facsimile transmission, telegraph, telex, e-mail, internet or otherwise filed or made with regard to
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the above-captioned cases, which affects or seeks to affect in any way any rights or interests of
any party in interest in this case.

Neither this Notice of Appearance nor any subsequent appearance, pleading, claim or suit
is intended to waive (i) the Appearing Party’s right to have final orders in non-core matters
entered only after de novo review by a district court judge; (ii) the Appearing Party’s right to
trial by jury in any proceedings so triable herein, or in any case, controversy or proceeding
related hereto; (iii) the Appearing Party’s right to have the reference withdrawn by the District
Court in any matter subject to mandatory or discretionary withdrawal; or (iv) any other rights,
claims, actions, defenses, set-offs or recoupments to which the Appearing Party is or may be
entitled under agreements, in law or in equity, all of which rights, claims, actions, defenses, set-
offs and recoupments are expressly reserved.

Dated: October 1, 2009
LINDQUIST & VENNUM P.L.L.P.

By:

James A. Lodoen, (MN Atty. No.)
IDS Center
South Eighth Street
Minneapolis, MN 55402
Phone:
Facsimile:
e-mail:

ATTORNEYS FOR BROKE
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LINDQUIST&VENNUM:

James A. Lodoen 4200 IDS Center
80 South Eighth Street

Minneapolis, MN 55402-2274

www.lindquist.com Phone: (612) 371-3211

Board Certified Business Bankruptcg Law Fax: (612) 371-3207
The American Board of Certification™" Also Admitted in
North Dakota and Kansas

August 20, 2009

Dennis Adams

Dennis Adams Beet Farm, Inc., d/b/a Dead Beet, Inc.
555 Country Road

Greater, MN 55000

Re: Notice of Demand for Reclamation by No Bull Fertilizers, LLC against Dead Beet, Inc.
(“Debtor™)

Dear Mr. Adams:

You are hereby notified that No Bull Fertilizers, LLC (“Claimant”) makes demand upon
you in accordance with 11 U.S.C. § 546(c) and Section 2-702 of the Uniform Commercial Code
for the return of all goods received during the periods referred to in the above-cited statutes.

This demand specifically includes but is not limited to all goods set forth on the attached
schedule (if attached) which is a summary of invoice numbers, shipment dates and amounts, all
goods set forth on any accompanying invoices, and all goods received by you from Claimant on
or subsequent to the start of the 45 day (or longer if allowed by applicable statute) period prior to
the date the Debtor’s bankruptcy petition was filed. Claimant has not been paid for these goods.
This demand includes but is not limited to all unused fertilizer, fertilizer equipment, manure
spreaders and other related products shipped by Claimant to you.

Demand is further made that the goods reclaimed pursuant to this notice not be sold, that
they be segregated immediately, and that the Debtor contact Claimant to make arrangement for
return of the goods, except to the extent specifically authorized by order of the bankruptcy court,
following notice and a hearing.

The Claimant makes this demand without prejudice to all other rights and remedies
available to it, at law or in equity, including but not limited to, the Claimant’s right to an allowed
administrative expense claim under § 503(b)(9) of the Bankruptcy Code for all goods received
by you within twenty (20) days before the date of commencement of your bankruptcy case which
is hereby asserted and claimed in the amount of approximately $10,000.

Please call me with questions or delivery instructions.

Very truly yours,

James A. Lodoen

JAL/gI
enclosures
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RECLAMATION INSTRUCTIONS

1. Complete form reclamation letter as thoroughly as possible. Each subsidiary that sells
product should have a form letter prepared and ready to go at a moment’s notice by
inserting only the date and the name of the Debtors, address, etc.

2. ldentify goods by invoice number, date, amount and product description (to the extent
possible) and attach a schedule of invoices issued over the past 50-55 days so as to pick
up all product delivered to the Company (yes, | mean delivered and not sent) within the
45 days prior to the bankruptcy filing.

3. *Address the letter to each legal entity with whom you do business. If more than one
legal entity files under the same bankruptcy, be sure to identify each legal entity with
whom you do business and send a letter to each (send the same letter to each legal entity).

4. Send the letter by fax and overnight delivery to the Company contact in the business
office, the CFO (even if you do not know his or her name), the Company’s bankruptcy
attorney (Ch. 11) or the Trustee (Ch. 7).

5. Send the letter to the actual physical location where goods were delivered as well.

6. Keep fax transmittal confirmation pages and obtain overnight delivery confirmation
receipts.

7. 1f more goods may be received by the Debtor from the Company after the demand is sent,
send multiple demands each day.
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Open Invoices Dated Between [ENTER RECLAMATION PERIOD] (60-day Period to be sure you incorporate all shipments received within 45 days)
Reclamation

Payer # Store # Invoice #/PO# Profit Center Location/Ship To Invoice Date Product Code/Product Description Open $ Amount
*See attached invoices*

Total $0.00

*Invoices corresponding to the above information included*
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LINDQUIST&VENNUM:

James A. Lodoen 4200 IDS Center
(612) 371-3234 80 South Eighth Street
jlodoen@lindquist.com Minneapolis, MN 55402-2274
www.lindquist.com Phone: (612) 371-3211

Board Certified Business BankruptchLaw Fax: (612) 371-3207

The American Board of Certification Also Admitted in
North Dakota and Kansas

August 20, 2009

Clerk of Court

U.S. Bankruptcy Court
301 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Re: Inre: Dennis Adams Beet Farm, Inc., d/b/a Dead Beet, Inc.;
Bankruptcy Case No. 09-99999

Dear Clerk of Court:

Enclosed for filing, as indicated, please find the proof of claim on behalf of No Bull
Fertilizers, LLC in the above-referenced case.

We have provided an additional copy of the face page of the proof of claim, which we
ask that you stamp to reflect filing, and return to us in the enclosed self-addressed, stamped
envelope.

Please contact me at 612-371-3211 with questions.

Very truly yours,

James A. Lodoen

JAL/gII
enclosures
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UNITED STATES BANKRUPTCY COURT DISTRICT OF MINNESOTA Chapter 11 PROOF OF CLAIM
Name of Debtor:  Dennis Adams Beet Farm, Inc. (d/b/a Dead Beet, Inc.) Case Number:  09-99999

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement of the case. A "request" for payment of an administrative expense
may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property): [J Check this box to indicate that this
No Bull Fertilizers, LLC claim amends a previously filed claim.
Name and address where notices should be sent: Court Claim Number:

(If known)

James A. Lodoen

Lindquist & Vennum P.L.L.P.
4200 IDS Center Filed on:
80 South Eighth Street
Minneapolis, MN 55402

Telephone number: 612-371-3211

Name and address where payment should be sent (if different from above): [J Check box if you are aware that anyone
else has filed a proof of claim relating to
your claim. Attach a copy of statement
giving particulars.

Telephone number: [ Check box if you are the debtor or
trustee in this case.

1. Amount of Claim as of Date Case Filed:  $ 10,000 5. Amount of Claim Entitled to Priority
under 11 U.S.C. § 507(a). If any

If all or part of your claim is secured, complete item 4 below; however, if all of your claim is unsecured, do not complete item 4. portion of your claim falls in one of
the following categories, check the

If all or part of your claim is entitled to priority, complete item 5. box and state the amount.

O Check this box if claim includes interest or other charges in addition to the principal amount of claim. Attach itemized Specify the priority of the claim.

statement of interest or charges.
[ Domestic support obligations under 11
U.S.C. § 507(a)(1)(A) or (a)(1)(B).

2. Basis for Claim: good and services provided
(See instruction #2 on reverse side.) [ Wages, salaries, or commissions (up to
3. Last four digits of any number by which creditor identifies debtor: 5555 $10,950*) earned within 180 days
before filing of the bankruptcy petition
3a. Debtor may have scheduled account as: or cessation of the debtor’s business,
(See instruction #3a on reverse side.) whichever is earlier — 11 U.S.C.
4. Secured Claim (See instruction #4 on reverse side.) §507(a)(4).

Check the appropriate box if your claim is secured by a lien on property or a right of setoff and provide the requested information.
[ Contribution to an employee benefit

Nature of property or right of setoff: [ Real Estate [ Motor Vehicle [J Other plan - 11 U.S.C § 507 (a)(5).
Describe:
[ Up to $2,425* of deposits toward

Value of Property: $ Annual Interest Rate % purchase, lease, or rental of property or

services for personal, family, or
Amount of arrearage and other charges as of time case filed included in secured claim, household use — 11U.S.C. § 507(a)(7).
If any: $ Basis for perfection: [ Taxes or penalties owed to

governmental units — 11 U.S.C. § 507
Amount of Secured Claim: $ Amount Unsecured: $ _10,000 (a)(8).

[ Other — Specify applicable paragraph of

6. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of claim. 11U.S.C. §507 ()(_).

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices,

itemized statements of running accounts, contracts, judgments, mortgages, and security agreements. You may also attach a summary. Amount entitled to priority:
Attach redacted copies of documents providing evidence of perfection of a security interest. You may also attach a summary. (See
instruction 7 and definition of “redacted” on reverse side.) $
DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING. *Amounts are subject to adjustment on
. . 4/1/10 and every 3 years thereafter with
If the documents are not available, please explain: respect to cases commenced on or after the

date of adjustment.

FOR COURT Use ONLY
Date: 10/1/2009 Signature: The person filing this claim must sign it. Sign and print name and title, if any, of the creditor or other person
authorized to file this claim and state address and telephone number if different from the notice address above. Attach copy of
power of attorney, if any.

Send original to:

U.S. Bankruptcy Court
301 U.S. Courthouse
300 South Fourth St.
Minneapolis, MN 55415

James A. Lodoen, Attorney for No Bull Fertilizers, LLC

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. 8§ 152 and 3571.
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or other entity to whom the debtor
owed a debt on the date that the
bankruptcy case was filed.

A form telling the bankruplcy court
how much the debtor owed a creditor at
the time the bankruptcy case was filed
(the amount of the creditor’s claim).
This form must be filed with the clerk of
the bankruptcy court where the

k iled.
bankruptcy case was filed Claim.)

INSTRUCTIONS FOR PROOF OF CLAIM FORM

The instructions and definitions below are general explanations of the law. In particular types of cases or circumstances, such as bankruptcy cases tha
are not filed voluntarily by a debtor, there may be exceptions to these general rules.

—— DEFINITIONS ——
Debtor Secured Claim Unsecured Claim
The person, corporation, or other entity A claim is a secured claim to the extent If a claim is not a secured claim it is an
that has filed a bankruptcy case is that the creditor has a lien on property unsecured claim. A claim may be partly
called the debtor. of the debtor (collateral) that gives the secured and partly unsecured if the property
creditor the right to be paid from that on which a creditor has a lien is not worth
Creditor property before creditors who do not enough to pay the creditor in full.
A creditor is any person, corporation, have liens on the property.

Examples of liens are a mortgage on real
estate and a security interest in a car,
truck, boat, television set, or other item
Proof of Claim of property. A lien may have been there is sufficient money or property
obtained through a court proceeding
before the bankruptcy case began; in
some states a court judgment is a lien.
In addition, to the extent a creditor also
owes money to the debtor (has aright
of setoff), the creditor’s claim may be a
secured claim. (See also Unsecured

Unsecured Priority Claim

Certain types of unsecured claims are given
priority, so they are to be paid in bankruptcyf
cases before most other unsecured claims (if

available to pay these claims). The most -
common types of priority claims are listed
on the proof of claim form. Unsecured claimg
that are not specifically given priority status
by the bankruptcy laws are classified as
Unsecured Nonpriority Claims.

Court, Name of Debtor, and Case Number:
Fill in the name of the federal judicial district where the bankruptcy
case was filed (for example, Central District of California), the
name of the debtor in the bankruptcy case, and the bankruptcy case
number. If you received a notice of the case from the court, ali of
this information is near the top of the notice.

Information about Creditor:
Complete the section giving the name, address, and telephone
number of the creditor to whom the debtor owes money or
property, and the debtor’s account number, if any. If anyone else
has already filed a proof of claim relating to this debt, if you never
received notices from the bankruptcy court about this case, if your
address differs from that to which the court sent notice, or if this
proof of claim replaces or changes a proof of claim that was already
filed, check the appropriate box on the form.

1. Basis for Claim:
Check the type of debt for which the proof of claim is being filed.
If the type of debt is not listed, check “Other” and briefly describe
the type of debt. If you were an employee of the debtor, fill in
your social security number and the dates of work for which you
were not paid.

2. Date Debt Incurred:
Fill in the date when the debt first was owed by the debtor.

3. Court Judgments:
If you have a court judgment for this debt, state the date the court
entered the judgment.

4. Classification of Claim
Secured Claim:
Check the appropriate place if the claim is a secured claim. You
must state the type and value of property that is collateral for the
claim, attach copies of the documentation of your lien, and state the

Items to be completed in Proof of Claim form (if not already filled in)

5. Total Amount of Claim at Time Case Filed:

6. Credits:

7. Supporting Documents:

amount past due on the claim as of the date the bankruptcy case was
filed. A claim may be partly secured and partly unsecured. (See
DEFINITIONS, above).

Unsecured Priority Claim:

Check the appropriate place if you have an unsecured priority claim,
and state the amount entitled to priority. (See DEFINITIONS,
above). A claim may be partly priority and partly nonpriority if, for
example, the claim is for more than the amount given priority by the
law. Check the appropriate place to specify the type of priority
claim.

Unsecured Nonpriority Claim:

Check the appropriate place if you have an unsecured nonpriority
claim, sometimes referred to as a “general unsecured claim”. (See
DEFINITIONS, above.) If your claim is partly secured and partly
unsecured, state here the amount that is unsecured. If part of your
claim is entitled to priority, state here the amount not entitled to
priority.

Fill in the total amount of the entire claim. If interest or other charges
in addition to the principal amount of the claim are included, check
the appropriate place on the form and attach an itemization of the
interest and charges.

By signing this proof of claim, you are stating under oath that in
calculating the amount of your claim you have given the debtor credit
for all payments received from the debtor.

You must attach to this proof of claim form copies of documents that
show the debtor owes the debt claimed or, if the documents are too
lengthy, a summary of those documents. If documents are not
available, you must attach an explanation of why they are not
available.
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Preference Analysis
(Payments received M days before bankruptey petition was filed up to date of filing)

# Dayvs
Yariance
between Avg,
Invoice | Pavment Yariance
Date and Mode for the
Invoice Invoice | Payment | Pavment | (Check, | Chech/Wire| Entire 90
Invoice No. Amt. Date Date Date Wire, etc.) Ref. No. | Day Period |Notes
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(Payments received 455 days before bankruptey petition was filed up to 90 days before bankruptey petition was filed)

Preference Analysis
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Invoice No.

Invoice Amt.

Invoice
Date

Pavment
Date

# Days
Yariance
between
Invoice
Date and
Payment
Date

Payment
Maode
(Check,
Wire, ete.)

Check/Wire
Ref. No.

Avg,
Variance for
the Entire 90

Day Period

MNotes
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Schedule of Unpaid Invoices
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Invoice No.

Invoice Amount

Invoice Date

Period Goods/Services
Provided

Balance Owing
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LINDQUIST&VENNUM: O

James A. Lodoen 4200 ID5 Cantar
(612) 371-3234 80 South Bighth Sreel
jlodoeni@lindguist. com Minncapolis, MM 55402-2274
www lindaquist com Phaone (612) 371-3211
Board Certified Business Bankruptc&Law Fax. (612) 371-3207

n Also Admitted in

ﬂ;ﬁ?& The American Board of Certificatiol
L Morith Dakola and Kansas

.‘:f';'_?_;_".."
August 20, 2009

PRIVILEGED SETTLEMENT COMMUNICATION

Anita Cheate

Lye, Cheate and Steel
654 Fibber Lane

St Paul. MN 55102

Re: Inre: Billy Ray's Organic Kitchen & Eatery, d/b/a BROKE
Bankruptcy Case No. 09-95539

Diear Ms. Cheate:

Our firm represents Billy Ray’s Organic Kitchen & Eatery ("BROKE™). We have been
asked to respond to your letter of April 1. 2009, whereby you assert that BROKE has received
preferential transfers in the amount of $42,152 in the above-referenced bankrupley proceeding,

Enclosed with this letter is some historical analysis which T asked our client to prepare in
response to your letter. BROKE, as you perhaps know. is an organic food service business that
provided ongoing food deliveries to your client, The Greasepit. Note that during the one-year
period prior to the beginning of the preference period. the average days between the date of
invoice and date of payment was 23. Note that during the preference period, the average number
of days between the date of invoice and the date of payment was 31 days. The four largest
invoices paid during the preference period. totaling $39.425.43, were paid within a range of 15-
25 days from the date of invoice, which invoices were paid on an average within 21.75 days
from date of invoice to the date of payvment. Those four invoices would clearly fit within the
ordinary course of business exception. In the event yvou take the position that the May 18 invoice
in the amount of $1.086.25, the July 5 invoice in the amount of $578.75 and the June 20 invoice
in the amount of $801.43, totaling $2,466.43 are outside the ordinary course, those payments are
protected by the new value exception. as total unpaid new value of $17.514 .43 was provided
during the preference period, after these referenced transfers.

As set forth in this letter and the attachments. we believe there to be no basis for avoiding
the payments identified in your letter as preferential transfers. The ordinary course and new
value defenses prevent such avoidance. I trust you will arrive at the same conclusion. If you have
any further questions, need further information from my or otherwise wish o discuss this matter
further, please contact me. Thank you.

Very truly yours,

James A. Lodoen
enclosures
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Payment History - Sorted by Check # Petition Date: September 28, 2006

From July 1, 2005 to June 30, 2006

Days nvaice

Ialy Mumber Invoice Date  Invoice Amt  Pay'mtDate  Pay'mtAmt  Check#  Oulstanding
307-B063750 6/17/2005 260.06 7/5/2005 26006 143116 18
307-8063758 6/21/2005 282.33 7/5/2005 28233 143116 14
307-8063755 628/ 2005 40100 Af182008 41100 143361 20
307-B063754 7/5/2005 208.62  7/18/2005 208.62 143361 13
IN7-HOG3758-1 7/1/2005 476.00  Tf25/2005 476.00 143474 24
307/8063756 7/12/2005 1,210.25  7/25/2005 1,210.25 143474 13
307-8063754-1 7/19/2008 17.21 §/1/2005 17.21 143586 13
307-3031863 7/26/2005 1,700.00  8/15/2005 1,700.00 143800 20
307-8063753 B/2/2005 1,011.85  B/15/2005 1,011.85 143800 13
307-8058287 B/2/2005 942.35  §f1s5/2008 942.35 143800 13
307-8063751 B/30/2005 507460  8/12/2005 507460 143195 13
307-8058290 8/30/2005 B12.28  5/12/2005 812.78 144195 13
307-8058288 8/18/2005 89678  9/21/200% B96.78 144371 34
307-B0G3752 8/22/2005 17621  §/21/2005 176.21 144321 30
307- 5972 8/22/2005 9,847.68  9/27/2005 9,847.68 144444 36
307-8058289 9/9/200% 2,666.93  9/27/2005 2,666.93 143344 ig
307-BOG7BS5 8/13/2005 436,90  9/27/2005 43690 144444 14
307-3033300 9/30/2005 3,063.71 10/17/2005 3,063.71 144728 17
307-80678%4 9/28/2005 200,85 10/31/2005 200,85 144962 33
307-8067893 10/4/2005 453,26  10/31/2005 453.26 144962 27
307-3032837 10/11/2005 218.47 10/31/2005 218.47 144382 20
307-B067876 10/4/2005 353.25  11/8/2005 353.25 145053 ag
307-3033789 10/13/2005 400,50  11/8/2005 400,50 145053 Zb
307-3033934 10/14/2005 11,13872  11/8/2005 11,138.72 145053 25
307-8058291 107242005 1,166.8%  11/15/2005% 1,166.99 145197 27
307-BOETETY 10/25/2005 626.35 11/15/200% 626.35 145192 21
307-8067378 10/27/2005 665.36 1171572005 66536 145192 19
307-30033576 10/21/2005 3,063.71  11/22/2005% 3,063.71 145306 32
307-8067890 11/2/2005 1,486.52 11/22/2005 148652 145306 20
307-8067888 11;"1 G/2005% 27 Z.Eriﬂ 11}'25;’2005 272.88 145426 9
307-8067889 11/21/2008 419.79  12/12/2005 419.79 145673 2
307-806788G 11/22/2005 582,25 12/12/2005 582,25 145673 20
307-BOB7EET 11/17/2005 213.90 1/5/2006 213.90 145888 49
307-8073236 11/29/2005 188.98 1/5/2006 488.98 145888 37
307-3034877 11,/30/2005 £31.58 1520086 541.58 145888 36
307-BO67885 12/1/2005 1,754.00 1/5/2006 1,754.00 145838 35
307-80657283 12/2/2005 G3IB17 1/5/2006 638.17 145888 34
307-3036533 12/13/2005 1,016.50 1/5/2006 1,016.50 145888 ‘23
307-3036440 12/13/2005 3,498.00 1/5/2006 3,498.00 145888 23
207-8073212 12/19/2005 1,880,00  1/17/2006 188000 146115 79
307-8073235 12/20/2005 390.28 1/17/2008 390.28 146115 28
307-8B073234 12/28/2005 789.35  1/17/2008 789.36 148115 20
307-3036920 1272972005 4,379.55 2/1f2005 4,179.55 146363 34
307-3037003 1/4/2006 BL5R.00 2/1/2006 B58.00 146363 28
307-3037056 1/12/2006 2,681,25 2/1/2008 2,681.25 146363 20
307-8073233 1/17/2006 1,188.12 2/1/2006 1,188.17 . 146363 15
307-8B073232 1/18/2006 278.40 2/1/2008 27540 146363 14
307-8073230 1/20/2006 1,903.50 2/1/2006 1,903.50 146363 12
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€k Amt
1,142.39
609,62

1,686.25
17.21

3,654.20
588688

1,072.95%

12,951.51
3,063.71

872.58
11,892 .47
2,458.70

4,550.23
271.88

1,002.04

8,251.13

3,059.64

11,288.82
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Job Number Invoice Dat”  Invoice Amt  Pay'mtDate  Pay'mt Amt wk# OQutstanding Ck Amt

307-3037313 1/27/2006 1,491.07 2/14/7006 1,451.07 146611 13
307/8073229 212/ 2006 SE89.06 2/14/2006 SB9.06 146611 12 2,0280.13
307-3037639 2/8/2006 2,100.00 2f17/2008 2,100.00 " 146735 9
307-3037335 2/9/2006 51030  2/1%/2006 540.30 146735 8 2,640.30
307-28073220 2/14/2008 4,108.40 2/24f2006 4,108.40 146863 10
307-8073217 21172006 1,872.84 272472006 1,872.84 146863 T 55981.24
307-3038450 2272006 8,900.00 32172008 8,900.00 147239 22 £,900.00
307-8073227 3/1/2608 57230 3/29/2006 572.30 147375 28
A07-3039017 3/8/2008 1,800.00 3,/29/2006 1,200,050 147375 21
307-8073228 3/1372006 855.90 3/29/2006 855,90 147375 16
307-8073225 3/13,/2006 2,678.30 372972008 2,678.30 147375 16
307-3039145 /18 2006 2, 70090 3/25/2000 2,700.90 147375 13 8,607.40
307-8073215 1/10/2006 5,634.60 4/6/2006 5 634.60 147506 A6
30/-8073221 3/8/3006 610,00 4162006 61000 147506 29
307-8073224 3/23/2006 3,142.00 Af6S2006 3,142.00 147506 14 - 9,386.60
307-3038505 3/24/2006 336.00 47282008 336.00 148034 35 336.00
307-8073223 4/12/2006 985,40 5/5/2006 995,40 148179 23 995.40
207-B075513 4/17/2006 735.6B 5/19/2006 739.68 113438 a2 739.68
307-3041124 5/19/20086 Q87.55 6/2/2006 987.55 148735 14 987.55
Payments 365 days prior to 8-30-2006 - » 114,387.55 Averge days outstanding- - --> 23
307-3041059 5 f18/2006 1,086.75  6/30/20006 1,086.25 149131 43
307-8075562 6/5/2006 2,537.40 6/30/20086 2,537.40 149131 29
307-8058793 6/5/2006 1,405.,53 6/30/2006 1,405.53 149131 25 502918
307-3041941 BfZ7/2006  13,774.50  7/19/2006  13,774.50 149413 22 13,774.50
301-0210179-47 72006 21,708.00 8/1/2006 21,708.00 149788 15 21,708.00
307-B075550 7/5/2006 5TR.TS 8/15/2006 57875 150633 a1
307-8045559 772712008 260.01 8/15/2008 260,01 150033 15 838.76
307-8075515 7/20/2006 80143 971872006 801.43 150575 &0 801.43
Payments 90 days prior to 9-28-2006 - - » 42,151.87 Averge days outstanding - -- - = 31
307-B075561 &/29,/2006 3593.45
307-8075514 7/28/2006 8,4 5?,26‘_—_-
307-8075517 B/1/2006 4,874.35 Prepetition MNew Value of $17,514.43
307-3043602 o/ 72006 b,1H2.58 :
307-8075557 10/3f2008 £12.0
3078075556 10/5,/2006 573.38
307-8045520 10/16,/2008 £94.50
Open unpaid Invoices--------- ] 19,587.77
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Exhibit G
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Preference Analysis

Summary of Days Between Invoice Date and Payment Date

Preference Payments Historical Payments
Day 90 Days 455 Days

Intervals Number Percent Number Percent
0-5 0 0.0% 0 0.0%
6-10 0 0.0% 0 0.0%
11-15 0 0.0% 0 0.0%
16-20 0 0.0% 0 0.0%
21-25 0 0.0% 0 0.0%
26-30 0 0.0% 1 0.8%
31-35 2 1.4% 6 4.9%
36-40 0 0.0% 13 10.7%
41-45 36 25.0% 13 10.7%
46-50 21 14.6% 7 5.7%
51-55 23 16.0% 37 30.3%
56-60 16 11.1% 25 20.5%
61-65 24 16.7% 7 5.7%
66-70 9 6.3% 9 7.4%
71-75 0 0.0% 0 0.0%
76-80 0 0.0% 1 0.8%
81-85 0 0.0% 1 0.8%
86-90 1 0.7% 0 0.0%
91-95 1 0.7% 2 1.6%
95-100 1 0.7% 0 0.0%
100+ 10 6.9% 0 0.0%
Total 144 100.0% 122 100.0%
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EXAMPLE OF A SIMPLE NEW VALUE DEFENSE ANALYSIS

DATE PAYMENT SHIPMENT PREFERENCE EXPOSURE
May 1 $30,000* $30,000

May 2 $10,000** $20,000

May 10 $5,000* $25,000

May 10 $15,000** $10,000

May 15 File Bankruptcy

*Assumes that these payments do not fit within the ordinary course of business defense
and are avoidable as preferences unless saved by the new value defense.

**Assumes that no payment was received on account of these shipments and that these
invoices were outstanding as of the date of the bankruptcy filing. However, the trend is to allow
these shipments to be used for the new value defense even if payments were made provided the
actual payments received are avoidable as preferences because the end result is that that invoices
would end up being outstanding.
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ACC Extras

Supplemental resources available on www.acc.com

Top Ten Key Questions (and Answers) for Dealing with Financially Distressed
Suppliers.

Quick Reference. June 2008
http://www.acc.com/legalresources/resource.cfm?show=116654

Focus on Insolvency Law.
Article. February 2009
http://www.acc.com/legalresources/resource.cfm?show=301808

Protecting Data in a Business Failure.
ACC Docket. September 2009
http://www.acc.com/legalresources/resource.cfm?show=516410

Please note, these additional resources are provided by the Association of Corporate
Counsel and not by the faculty of this session.
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