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Dave Berndt is currently in transition and recently served as the assistant general counsel 
for One Communications. His responsibilities included commercial transactions, 
employment law, litigation management, ethics and compliance and trademarks. 
 
Prior to joining One Communications, Mr. Berndt was engaged in the solo practice of 
law, supporting clients in their commercial and real estate transactions along with 
advising them in other areas including trademarks. 
 
Mr. Berndt currently provides pro bono legal services to the Greater Manchester New 
Hampshire chapter of the American Red Cross, in addition to serving as the vice chair of 
the board. He also serves on the advisory board of New Hampshire Technical College's 
Department of Engineering. 
 
Mr. Berndt graduated from the Brigham Young University J. Reuben Clark Law School 
and received a Masters from the University of Michigan. He received his BS from 
California State University, Fresno. 
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Prior to joining ConAgra, Ms. Blackwell practiced law with Blackwell Sanders LLP in 
St. Louis, Missouri, where she defended employers in a variety of discrimination and 
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provided day-to-day human resources advice. 
 
Ms. Blackwell is a graduate of Northwestern University School of Law and received her 
BA from Saint Louis University. 
 
Nicole Theophilus 
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Topics to Cover 
•  Discrimination, ADA & Retaliation 
•  Unions, Arbitration, NLRB, DOL & 

Undocumented Workers 
•  ERISA, FMLA, FLSA 
•  Privacy, Confidentiality, Non-competes, 

Non-solicitation 

Reverse Discrimination 
-Ricci v. DeStefano (S.Ct. June 29, 2009) 

  City’s invalidating promotional tests resulting in white and 
Hispanic firefighters outperforming black colleagues was held to 
be race-based discrimination, despite City arguing that it chose 
not to certify a test that had a racially disparate impact. 

  “Race-based action…in this case is impermissible under Title 
VII unless the employer can demonstrate a strong basis in 
evidence that, had it not taken the action, it would have been 
liable under the disparate-impact statute.”  The City of New 
Haven did not so demonstrate.  

  Court also rejected Plaintiffs’ suggestion that employers should 
be required to show that there is in fact a disparate-impact 
violation before scrapping test results. 

Hostile Work Environment 
EEOC v. Central Wholesalers, Inc. (4th Cir. 2009)   
  Company had a harassment prevention policy but 

having policy alone not enough. 
  Court found that the employer’s actual efforts in 

eliminating the conduct was ineffective and thus, the 
company failed to respond promptly, if at all. 

  Even though employer spoke to offending 
employees, the harassing conduct recurred and 
company failed to take increasingly severe actions. 

  A reasonable jury could conclude that the company 
failed to take remedial action designed to end 
harassment.   

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 3 of 53



•  DiPasquale v. State of New Jersey, 2009 WL 
1686186 (App. Div. June 18, 2009) 
–  Court reversed grant of summary judgment, 

holding that the use of the term “psycho bitch”, 
even though not made directly to the plaintiff, 
could be found to be severe or pervasive enough 
to create hostile work environment. 

Discrimination-Religion   
•  EEOC v. Firestone Fibers & Textiles Co., No. 06-2203 (4th Cir. 

2008) 
–  Employee could not work from sundown Friday to sundown 

Saturday and 20 religious holidays per year. 
–  After layoffs, pursuant to CBA, employee was placed on 

evening shift. 
–  Employee exhausted shift swapping and all leave and was 

then terminated for not showing up to work. 
–  Employer is not required to completely accommodate an 

employee’s religious beliefs when it would create a 
significant negative impact on co-workers and the 
employer. 

EEOC v. Aldi, Inc., No. 06-01210 (W.D. Pa. March 28, 
2008) 

–  Employee’s religious belief prevented Plaintiff from 
working on Sundays or from asking other 
employees to swap shifts with her (which was 
allowed under employer’s existing policy). 

–  Plaintiff failed to appear for work on a Sunday and 
was terminated. 

–  Court denied summary judgment for employer 
holding that existing shift swapping policy alone 
was not a reasonable accommodation. 
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Discrimination-Race   

Billue v. Praxair, 2d Cir, Nov. 2008 
  Plaintiff, an African-American employee, was suspended after 

he urinated outside his truck, abandoned it for 20 minutes to go 
shopping and did not adhere to the employer’s guidelines for 
securing the truck 

  Plaintiff pointed to a similarly-situated Caucasian employee who 
left his truck unoccupied for 5 minutes, locked the back doors, 
was 300 feet from the employer’s property and could be 
observed by the employer’s surveillance cameras 

  Conduct deemed to be “materially different.”  

Discrimination-Race 

Holocomb v. Iona College, 2d Cir. 2008 
•  Plaintiff, a Caucasian assistant basketball coach, married an 

African-American woman. Plaintiff and African-American coach 
were terminated, while the most junior coach, a Caucasian not 
in an interracial relationship, was retained. 

•  “Where an employee is subjected to adverse action because an 
employer disapproves of interracial association, the employee 
suffers discrimination because of the employee’s own race.” 

•  Court ruled a jury could find the employer had a racial animus 
against Plaintiff, and noted that even though employer hired an 
African-American to replace the Plaintiff, could be seen as “a 
way of concealing its prior discrimination.” 

Discrimination-Gender 
•  Drum v. Leeson Electric Corp., No. 08-1678 (8th Cir. May 15, 

2009) 
–  Gender, equal pay act, and state law claims based on pay 

disparity 
–  Defense that male employee had simply negotiated a higher 

salary and was subject to a more generous compensation 
hiring strategy 

–  Plaintiff, Human Resources Manager, had salary lower than 
market average, and proved that male employee performed 
equal work 
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Discrimination—Age 
 Gross v. FBL Financial Services 
  Lower court misstated the standard for liability under 

the ADEA when instructing jury to find employer liable 
for demoting employee if age played any part in 
decision. 

  Plaintiff in an ADEA suit must prove that age was the 
determinative, or “but-for,” cause of the adverse 
employment decision, not merely that it was a 
“motivating factor.”  

  Reversed prior case law holding burden of proof 
shifted in mixed motive case.  Does not apply to 
ADEA. 

OWBPA Waivers 

•  Ferruggia v. Sharp Electronics Corp. (D. N.J. June 
18, 2009)   
–  Waiver of ADEA claims not valid because it did not comply 

with all requirements of OWBPA, including identifying group 
of individuals affected, eligibility factors, and which 
employees were selected 

Admissions to Social Security 
Administration 
•  Marino v. Adamar of New Jersey, 2009 WL 260799 

(D.N.J. Feb. 4, 2009) 
–  Summary Judgment granted for employer on 

ADEA, ADA and state law claims because 
employee swore under oath to Social Security 
Administration that he became disabled and 
unable to work on the same date he was 
terminated as part of a reduction in force. 
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Discrimination – Military 
•  Madden v. Rolls Royce Corporation, No. 08-1923, Seventh 

Circuit Court of Appeals (April 29, 2009) 
–  Madden had falsely represented that he was a Purdue 

graduate (he had actually flunked out) and Madden's 
performance "was dangerously incompetent."  

–  The Court found that if an employer has two reasons for 
taking an adverse action against an employee, only one of 
which is forbidden under USERRA, and the employer can 
show that it would have taken the adverse action even 
absent the forbidden reason, the worker loses.  

Duty to Accomodate 
•  Iverson v. City of Shawnee, Kansas, 10th Cir., No. 08-3264, 

June 17, 2009 
–  Iverson filed suit, claiming that she “could have performed 

numerous positions within the [City] with or without reasonable 
accommodation.” 

–  However, she did not specifically identify any position for which she 
believed herself to be qualified. 

–  10th U.S. Circuit court of Appeals held that “a disabled employee 
could not support her failure-to-accommodate claim under the ADA, 
because she did not present evidence of any specific vacant 
positions to which she could have been transferred.” 

Retaliation -  
•  Lockett v. Choice Hotels Int’l, Inc., No. CV 797-T-24, 2008 U.S. 

Dist. LEXIS 50927 (M.D. Fla. June 13, 2008) 
•  Thompson v. North American Stainless, No. 07-5040 (6th Cir. 

June 5, 2009) 
•  Kasten v. Saint-Gobain Performance Plastics Corp., No. 

08-2820 (7th Cir. June 29, 2009) 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 7 of 53



Retaliation - Lockett v. Choice Hotels Int’l 
– Termination for Non-Retaliatory Reason 
•  Shortly after Lockett complained of harassment, she was called to a 

meeting with the human resources manager, her supervisor and the co-
worker, where, the employee claimed, the co-worker called her names 
and acted like he was going to hit her. The plaintiff admitted that she 
responded, “I have a boyfriend for you,” which the employer perceived 
as a threat against the alleged harasser. That same day, the plaintiff 
was terminated for threatening her co-worker, who was also terminated 
as a result of his conduct. 

•  Fed’l District Court in FL found that the plaintiff was terminated because 
the employer believed that she had threatened her alleged harasser, 
not because she complained of harassment. 

•  Court rejected the employee’s argument that the employer incorrectly 
perceived her words to be a threat, stating that the issue was whether 
the employer thought that the employee had threatened her co-worker.  

Retaliation - Thompson v. North American 
Stainless – Associational Retaliation 
•  Miriam Regalado filed a charge with the EEOC alleging that her 

supervisors discriminated against her based upon her gender.  Approx. 
3 weeks after the employer was notified of the charge by the EEOC, 
Regalado’s fiancé, Eric Thompson, who worked for the same company, 
was discharged. 

•  Thompson filed his own EEOC charge, claiming his termination 
amounted to retaliation for the filing of his fiancé’s EEOC charge. 

•  6th Circuit Ct. of Appeals held that, under Title VII,  only a person who 
has personally engaged in a statutorily protected activity may bring a 
retaliation claim under Title VII of the Civil Rights Action of 1964 (joining 
the 3rd, 5th, and 8th Circuits). 

•  6th Circuit, by a 10-6 majority, held definitively that the plain language 
of Title VII does not extend to associational retaliation claims. 

Retaliation - Kasten v. Saint-Gobain 
Performance Plastics Corp. – Verbal 
Complaints Are Insufficient 
•  Kasten alleged that he verbally complained to his supervisors 

that the location of the time clocks was illegal because it 
prevented employees from being paid for time spent donning 
and doffing their protective gear, and that he had told at least 
one supervisor that he was thinking of commencing a lawsuit. 

•  Kasten was subsequently terminated, and he brought a 
retaliation suit under the Fair Labor Standards Act (FLSA) 

•  Seventh Circuit Ct of Appeals held that verbal complaints about 
wages do not support a retaliation claim under federal law; 
Kasten never “filed any complaint.” 
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Targeting Union Emails 
•  Guard Publishing Co. v. NLRB, (D.C. Cir. July 7, 

2009) 
–  Employer violated NLRA by selectively enforcing 

email use policy against union communications 
and thus discriminated against protected union 
activity 

–  Court held that employer must apply policies 
equally and uniformly to all non-work-related 
emails 

14 Penn Plaza LLC et al. v Pyett et al. No. 
07-581 (April 1, 2009). 
•  The U.S. Supreme Court held enforceable a provision in a 

collective bargaining agreement that “clearly and unmistakably” 
compels union members to arbitrate the ADEA claims.   

•   Unionized Employers with strong arbitration provisions in their 
CBAs may be able to avoid court actions in claims brought by 
union members alleging discrimination under federal laws. 

•  The CBA provided that :  
•  “All such [discrimination] claims shall be subject to the grievance 

and arbitration procedure [in this agreement] as the sole and 
exclusive remedy for violations. 

•  Some employees claimed that they were transferred in violation 
of the ADEA.  The union declined to pursue their ADEA claims 
through arbitration and the employees filed a federal court suit 
claiming ADEA violations. 

•  The employer moved to dismiss the action and compel 
arbitration. 

•  The Court found for the employer stating that: “The NLRA . . . 
provided the statutory authority to collectively bargain for 
arbitration of workplace discrimination claims. . . . ” 
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NLRB Decisions In Jeopardy 
•  D.C. Circuit vs. 7th Circuit 
•  D.C.:  Over 300 decisions issued by two-member 

panel invalid because lacked authority to act without 
at least three members 

•  7th:  same day, held that decisions were valid 
because plain meaning of statute permits Board to 
delegate and permits three-member panel to proceed 
as quorum despite absence of one member. 

DEPT. OF LABOR 
OPINION LETTERS 

FLSA – Exempt Employees & Vacation 
•  DOL FLSA2009-2 (Jan. 14, 2009) 
•  Since Employers are not required to provide any vacation time 

to employees, an employer may require exempt employees to 
use accrued vacation time for any absence, including one 
resulting from a plant shutdown, without affecting their exempt 
status, provided that employees receive a payment in an 
amount equal to their guaranteed salary. 

•  But, “an exempt employee who has no accrued [vacation] 
benefits . . . or has a negative balance . . . still must receive the 
employee’s guaranteed salary for any absence(s) occasioned 
by the employer or the operating requirements of the 
business.” (citing Wage and Hour Opinion Letter FLSA2005-41) 
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FLSA – Compressed Work Week 
•  DOL FLSA2009-16 (Jan. 16, 2009) 
•  Appears to allow employers to “average” the workweek – employees 

work 44 hours one week, 36 hours the next. However, this would 
contradict the FLSA, which sets a single workweek as the standard 
length of time used to determine if an employee is due overtime. FLSA 
doesn’t allow for the averaging of hours over two or more weeks. 

•  Facts: employer’s workweek starts & ends mid-day on Friday and 
employees begin their workday that morning; the work performed on a 
Friday is technically split between two workweeks. Four hours fall into 
the 1st workweek, four hours into the 2nd. Hence, the employee is 
actually working only 40 hours each workweek. 

•  Good news: DOL did approve a workweek that was skillfully created to 
avoid overtime. Employers who regularly deal with substantial overtime 
may want to consider a similar arrangement. 

Undocumented Workers and RICO 
•  In 1996, Congress extended the reach of Rackateer Influenced 

and Corrupt Organizations Act (RICO) to violations of federal 
immigration law.  

•  So, can RICO potentially result in liability to a company that 
uses undocumented workers?  
–  Under certain circumstances, the answer clearly seems to 

be “yes.”  
•  A RICO claim might also support a class action against an 

employer. 

RICO & Williams v. Mohawk Industries 
•  In Williams v. Mohawk Industries, ___ F.3d ___ (11th Cir. May 

28, 2009) [Slip Opn., at 2-3] a group of current and former 
employees sued Mohawk (a carpet and flooring manufacturer 
that employed 30,000 in the state of Georgia) in 2004 alleging 
that the company had conspired with third-party recruiters from 
temporary agencies to recruit undocumented workers and 
thereby depress the wages of legal employees. 

•  “Because the employees’ claim is that the hiring of illegal aliens 
by Mohawk depressed wages of all legal hourly workers 
regardless of location, whether the two class representatives 
worked at a few locations is irrelevant.” 

•  Accordingly, the Circuit Court reversed the district court order 
denying class action treatment, and remanded for further review 
under Rule 23. 
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FMLA 

Brady v. Wal-Mart Stores, Inc.  
531 F.3d 127 (2d Cir. 2008) 

  Employee had cerebral palsy and walked with a 
limp and had recognizably slower speech. 

   He alleged that Wal-Mart failed to reasonably 
accommodate his disability.  Wal-Mart argued that 
the employee never requested such 
accommodations.  

   Court noted that Wal-Mart was obligated to 
engage in an “interactive process” with the 
employee to determine whether his disability could 
have been reasonably accommodated.  

Bryant v. Dollar General Corp. 
538 F.3d 394 (6th Cir. 2008) 

•  Employer argued that, because the FMLA does 
not explicitly protect employees from retaliation, 
employees cannot bring FMLA retaliation claims 

•    After examining the FMLA and its regulations, the 
Sixth Circuit rejected the employer’s argument 
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Smith v. The Hope School, (7th Cir., March 30, 
2009) 

•  Employee altered health care certification form after 
her doctor completed it. 

•  HR department confirmed with physician that form 
had been changed. 

•  DOL advised company that they could deny leave. 
•  Court upheld decision citing that FMLA may be 

denied to an employee who attempts to obtain leave 
fraudulently, and found in this case, there was strong 
inference that plaintiff intentionally submitted false 
paperwork. 

FLSA – Lilly Ledbetter Fair Pay Act 
•  Lilly Ledbetter Fair Pay Act was signed by President Barack 

Obama on January 29, 2009, but it was made retroactive to May 
28, 2007 

•  EEOC then contacted individuals in closed cases who have filed 
charges that included a wage issue. It asked whether the 
individual may have been affected by the Supreme Court's 
decision in the Ledbetter v. Goodyear Tire case (which was 
reversed by the LLFPA)  

•  If the individual responded that he did not file a lawsuit on the 
charge & he/she was affected by the Ledbetter decision, then 
the agency determined that the individual was eligible to receive 
a new notice of the right to sue for the charge. 

•  The individual then may file a civil action within 90 days after the 
notice of right to sue. 

FLSA – Lilly Ledbetter Fair Pay Act 
•  Richards v. Johnson & Johnson, Inc., 2009 WL 1562952 

(D.N.J., June 2, 2009) 
•  U.S. District Ct for the District of New Jersey narrowly construed 

the LLFPA as extending workers’ time to sue only for claims 
based upon pay bias, and not other acts of discrimination. 

•  (The Court did say, however, that time-barred acts of 
discrimination could still be introduced as evidence in a 
proceeding under any other law.) 
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FLSA – Working for Multiple Affiliates 
•  DOL suit against Partners HealthCare Systems, Inc. (consent 

judgment signed by Judge on 7/21/09) (Solis v. Partners 
HealthCare Systems Inc., et al; Civil Action Number: 1:09-
CV-10666) 

•  Problem: employees were working for more than one Partners-
affiliated hospital or health care facility during a single 
workweek; but, their hours worked during those workweeks 
were not being combined to determine if overtime was due  

•  Settlement: Partners had to pay 700 employees more than $2.7 
million in overtime back wages 

Privacy – Human Resources Information 
•  Massachusetts & Nevada – only 2 states currently mandating 

encryption of sensitive HR information, but other states… 
•  Both take effect Jan. 1, 2010 
•  Two key areas: (1) Electronic transmission; (2) Removal from 

secure company storage/database 
•  Failure to comply with encryption requirements will violate a 

statutory standard; therefore, the absence of encryption most 
likely would be deemed negligent 

•  Potential for negligence-based lawsuits… 

Privacy – Access to Personal E-Mail 
•  NJ Appeals Court case: Stengart v. Loving Care Agency, Inc. et 

al., No. A-3506-08T1 (June 26, 2009) 
•  Company policy: “internet use and communication… are 

considered part of the company’s business” and “such 
communications are not to be considered private or personal to 
any individual employee.”  Also, “[o]ccasional personal use is 
permitted.”   

•  Court found policy ambiguous, but even if it were clear… 
•  Court: the employee’s interest in maintaining the attorney-client 

privilege outweighed the company’s interest in enforcing its 
electronic communications policy.  It reasoned that a policy 
transforming all private communications into company property 
furthers no legitimate business reason. 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 14 of 53



HIPAA 
•  Employers should re-evaluate their HIPAA compliance efforts. 
•  Recent enforcement actions by the U.S. Department of Health 

and Human Services (HHS) that resulted in large settlement 
payments signal greater efforts to enforce HIPAA’s compliance 
requirements.  

•  These enforcement actions were driven by publicly disclosed 
security breaches that brought compliance lapses to HHS’ 
attention. 

•  Recent amendments to the HIPAA Privacy Rule, effective Feb. 
17, 2010, enacted as part of the federal economic stimulus 
legislation, will fuel this “breach-driven enforcement.”  

NON-COMPETES & 
NON-SOLICITATION 
AGREEMENTS 

Softchoice Corp. v. MacKenzie, (D. Neb. 
2009) 
•  Former employer sued to protect pricing information 

being used by former employee 
•  Court held that information was not truly trade secret 

because shared by customers 
•  Court also asserted that employer did not do enough 

by treating the information as private and having 
nondisclosure agreement 

•  Employer should have implemented covenant not to 
compete if it wanted to limit employee’s ability to use 
information with competitors 
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IBM v. Johnson (S.D.N.Y. 2009)—on 
appeal to 2d Cir. 
•  IBM sought to enjoin David Johnson from joining Dell 
•  Initially restrictions placed on him by Court 
•  Motion was denied because Johnson signed on the 

signature line for IBM 
•  IBM followed up, but never executed the agreement 

and did not retain original copy 
•  Court found that IBM could not prove that Johnson 

had actually agreed  

Other restrictive covenant developments 

•  Colorado:  continued employment no 
longer sufficient consideration (Lucht’s 
Concrete Pumping, Inc. v. Horner) 
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Update on Labor and Employment Law Developments 

Reference Materials 

 

Reference Materials Provided Courtesy of ACC and Husch Blackwell Sanders 
regarding various cases discussed in presentation 

 

Cases Discussed: 

• Ricci v. DeStefano, 129 S.Ct. 2658 (2009) 
 

• EEOC v. Central Wholesalers, Inc., 2009 WL 2152348 (4th Cir. 2009) 
 

• DiPasquale v. State of New Jersey, 2009 WL 1686186 (App. Div. 2009) 
 

• EEOC v. Firestone Fibers & Textiles Co., 515 F.3d 307 (4th Cir. 2008) 
 

• EEOC v. Aldi, Inc., 2008 WL 5429624 (W.D. Pa. March 28, 2008) 
 

• Billue v. Praxair, 2008 WL 4950991 (2d Cir. 2008) 
 

• Holocomb v. Iona College, 521 F.3d 130 (2d Cir. 2008) 
 

• Drum v. Leeson Electric Corp., 565 F.3d 1071 (8th Cir. 2009) 
 

• Gross v. FBL Financial Services, 129 S.Ct. 2343 (2009) 

 
• Ferruggia v. Sharp Electronics Corp., 2009 WL 1704262 (D.N.J. 2009) 

 
• Marino v. Adamar of New Jersey, 2009 WL 260799 (D.N.J. 2009) 

 
• Madden v. Rolls Royce Corporation, 563 F.3d 636 (7th Cir. 2009) 

 
• Iverson v. City of Shawnee, Kansas, 2009 WL 1678195 (10th Cir. 

2009) 
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• Lockett v. Choice Hotels Int’l, Inc., No. CV 797-T-24, 2008 U.S. Dist. 
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Cir. June 29, 2009) 
 

• Guard Publishing Co. v. NLRB, 571 F.3d 53 (D.C. Cir. 2009) 
 

• 14 Penn Plaza LLC et al. v Pyett et al., 129 S.Ct. 1456 (2009) 
 

• Williams v. Mohawk Industries, 568 F.3d 1350 (11th Cir. 2009) 
 

• Brady v. Wal-Mart Stores, Inc., 531 F.3d 127 (2d Cir. 2008) 
 

• Bryant v. Dollar General Corp., 538 F.3d 394 (6th Cir. 2008) 
 

• Smith v. The Hope School, 560 F.3d 694 (7th Cir. 2009) 
 

• Richards v. Johnson & Johnson, Inc., 2009 WL 1562952 (D.N.J., June 
2, 2009) 
 

• Solis v. Partners HealthCare Systems Inc., et al; Civil Action Number: 
1:09-CV-10666 
 

• Stengart v. Loving Care Agency, Inc. et al., No. A-3506-08T1 (N.J. 
App. Ct. June 26, 2009) 
 

• Softchoice Corp. v. MacKenzie, 2009 WL 2003226 (D. Neb. 2009) 
 

• IBM v. Johnson, 7:09-cv-04826-SCR-LMS (S.D.N.Y. 2009)—on appeal 
to 2d Cir. 
 

• Lucht’s Concrete Pumping, Inc. v. Horner, 2009 WL 1621306 (Colo. 
App. 2009) 
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Please note, these additional resources are provided by the Association of Corporate 
Counsel and not by the faculty of this session. 

ACC Extras 
Supplemental resources available on www.acc.com 

 
 
 
 
 
 
DOL Guidance on the Proper Classification of Workers as Independent 
Contractors or Employees. 
Quick Reference. May 2009  
http://www.acc.com/legalresources/resource.cfm?show=234603  
 
Employment Law of In-House Counsel. 
Program Material. May 2009  
http://www.acc.com/legalresources/resource.cfm?show=358104  
 
General Counsel Executive Summary of Employment Law in the 50 States 
(Worklaw). 
InfoPak Update. September 2009 
http://www.acc.com/infopaks 
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