
ACC’s 2009 Annual Meeting  Don't just survive. Thrive! 

Copyright © 2009 Association of Corporate Counsel (ACC) and contributing authors. 

Reproduction permission requests should be directed to legalresources@acc.com or +1 202.293.4103, ext. 342. 

 

The information in this ACC Annual Meeting material should not be construed as legal advice or legal opinion on specific facts and should not be 

considered representative of the views of its authors, its sponsors, and/or the ACC. This ACC Annual Meeting material is not intended as a 

definitive statement on the subject addressed. Rather, it is intended to serve as a tool providing practical advice and references. 

 

 

 

 

 

 

Tuesday, October 20 

2:30 pm–4:00 pm 

 

107 Hey Counselor, Do You Have a Minute? 

Ethical Conflicts for In-house Counsel 

 
Ann Cosimano 

General Counsel and Secretary 

ARAG 

 

Rowland Geddie 

Vice President, General Counsel and Secretary 

O’Sullivan Industries, Inc. 

 

Adrienne Levatino 

Vice President and General Counsel  

Patrick Engineering Inc. 

 

 

 

 

 

 

 
 



Speaker Biographies 
 

 

Ann Cosimano 

  

Ann Cosimano is general counsel and secretary for ARAG, in Des Moines, where she 

directs the company’s legal, regulatory, compliance and provider relations departments. 

She is responsible for coordinating and assisting in the management of the corporation's 

legal affairs including those related to contract drafting, review and negotiation; product 

development and distribution; employment related matters, intellectual property, and risk 

management. 

 

Prior to joining ARAG, Ms. Cosimano served as in-house counsel for Mid-America 

Housing Partnership, a non-profit, low-income housing organization. 

 

Ms. Cosimano serves on the board of directors of the American Prepaid Legal Services 

Institute (API). She is a member of ACC, ABA, the Polk County Women Attorneys, Polk 

County Bar Association, and the Iowa State Bar Association. Ms. Cosimano is actively 

involved in the ARAG Cares Program, which provides education and free legal services 

to residents of the Family Violence Center in Des Moines. 

 

Ms. Cosimano received a bachelor’s from Peru State College in Peru, Nebraska and 

attended Creighton University School of Law in Omaha, where she received her JD. 

 

Rowland Geddie 

  

Rowland H. Geddie III has served as the vice president, general counsel and secretary of 

O’Sullivan Industries Holdings, Inc. As such, he addresses all of the legal issues facing 

the company, including SEC reporting, contracts, commercial law, risk management, 

litigation, employment law, benefits, real estate and intellectual property. 

 

Prior to joining O’Sullivan, Mr. Geddie addressed corporate and securities law issues as 

contract attorney for Tandy Corporation, as senior counsel to Houston Industries 

Incorporated/Houston Lighting & Power Company and as associate general counsel for 

the Lower Colorado River Authority. His first position after graduating from law school 

was as an associate at Baker & Botts in Houston, Texas, where he worked on corporate, 

securities, mergers, acquisitions and dispositions, and municipal finance. 

 

Mr. Geddie is a long-time member of ACC and is active in the Small Law Department 

Committee and the Corporate and Securities Law Committee. He is a member, treasurer 

and past president of the Board of Directors of the Barton County Chamber of 

Commerce, Treasurer of the Board of Directors of Stone’s Throw Dinner Theatre, a 

member and past president of the Lamar Rotary Club and Vice President and past 

President of the Tri-State Swim Conference. 

 

Mr. Geddie received his BA and JD from the University of Mississippi. 
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Adrienne Levatino 

  

Adrienne M. Levatino is vice president and general counsel of Patrick Engineering Inc. 

and its affiliated companies ("Patrick") in Chicago. Ms. Levatino's essential 

responsibilities include counseling officers and senior management on legal issues 

including risk management, complex transactions, professional and corporate licensure, 

government procurement and regulatory requirements, sales and marketing practices, 

intellectual property, employment law, and employee compensation and benefits. Ms. 

Levatino also drafts, reviews, and negotiates professional services contracts with clients, 

subcontractors, potential business partners and vendors, and manages outside counsel 

representing Patrick in matters ranging from employment discrimination actions to 

construction litigation. 

 

Prior to joining Patrick, Ms. Levatino worked for Exelon Corporation in a variety of 

positions ranging from senior corporate and legislative counsel to corporate 

communications director to director of external relations for transmission policy. She has 

also served as vice president for public affairs of the Illinois Hospital Association. Her 

early legal practice was concentrated on providing corporate, zoning, election law, 

transactional and litigation counsel to units of local government throughout Illinois. 

 

Ms. Levatino is a member of ACC, ABA, the Chicago Bar Association, and the 

American Agricultural Law Association. 

 

Ms. Levatino received her BA from Northwestern University and earned her law degree 

at Loyola University (Chicago) School of Law. 
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Average time spent by an employee on 
legal life events in a 12 month period:

• Family-related 57 hours

• Financial-related 54 hours

• Automobile-related 31 hours

• Home-related 22 hours

“Measuring the Effects of Employee Financial & Legal 
Woes”, Russell Research, 2007.

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 4 of 126



Who is Your Client?

• ABA Model Rules of Professional 
Conduct, Rule 1.13 

• ABA Formal Ethics Opinions 
– 95-390(1995)

– 91-361(1991)

• In re Banks, 283 Or. 459, 584 P.2d 284 
(1978) 
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Attorney Client Relationship

• When is it NOT formed
– When giving general legal advice (State Bar of 

California Standing Committee on Professional 
Responsibility and Conduct Formal Opinion 
Interim No. 96-0013)

– Explanation can’t help

– Referral to another attorney

– Legal issue beyond your competency

– One-sided request (unsolicited e-mail)
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Attorney Client Relationship

• When is it formed…
– Intent of client

• Consent of lawyer

• Lawyer should know that person is reasonably 
relying on provision of services

• Need not be in writing

• Implied is enough

A Concise Restatement of the Law Governing Lawyers, 
American Law Institute Publishers, 2007.
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Beware of Inadvertent Clients

• ABA Model Rule 1.3
• Westinghouse Electric Corp v. Kerr-McGee Corp, 

580 F. 2d 1311, 1319 (7th Cir. 1978)
• Restatement (Third) of the Law Governing Lawyers
• In re  Cordova, 96 C#571, MR16199 (Nov. 22 1999)
• Herbes v. Graham, 180 Ill. App. 3d 692, 536 N.E. 2d 

164 (1989)
• In Re Petrie
• Togstad v. Vesely, Otto, Miller & Keefe, MN Supreme 

Court (1980)
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Now You Have a Client, What’s Next?

• Lawyer’s duties
– Advance client’s lawful objectives

– Act with competence and diligence

– Keep confidences

– Avoid conflicting interests

– Deal honestly

– Do not use privileged information adverse to client’s interests

– Fulfill contractual obligations

A Concise Restatement of the Law Governing Lawyers, 
American Law Institute Publishers, 2007.
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Now You Have a Client, What’s Next?

• Rules of Professional Conduct
– Confidentiality (MPRC 1.6)

– Lack of Conflicts (MPRC 1.18)

– Competency (MPRC 1.1)

– Diligence and Promptness (MPRC 1.3)

– Ability to Withdraw (MPRC 1.16

– Licensed and Legally capable within 
jurisdiction
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Conflict With Your Corporate Client

• Model Code 5-18

• ABA Model Rule of Professional 
Conduct 1.7 and 1.13

• ABA Formal Opinion 95-932
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Impact on Privilege

• Hunt v. Blackburn, 128 U.S. 464, 470 (1888)

• Malco Manufacturing Company v. Elco Corp., 45 
F.R.D. 24, 26 (D. Mina 1968)

• Iderling Finance Management L.P. v. UBS Paine 
Webber Inc. 782 N.E. 2d 895 (Ill. App. Ct. 2002)

• Consolidated Coal Company v. Bucyrus Erie 
Company, 89 Ill 2d. 103, 432 N.E. 2d 250, 59 Ill. Dec. 
666(1982)

• Illinois Rule 1.6 and 1.13
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UpJohn v. United States

• “Corporate Miranda” warning

– “We represent the company.  These 
conversations are private, but the privilege 
belongs to the company and the company 
decides whether to waive it.  If there is a 
conflict, the attorney-client privilege 
belongs to the company and not to you.”
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Expansion of Upjohn Warning

• Employee may hire his/her own attorney

• Employee’s non-cooperation may result 
in termination up to and including 
termination

• Confirm understanding until clear
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Cases Arising out of Upjohn

• U.S. v. Nicholas

– Evidence disallowed due to personal 
lawyer relationship taking precedence over 
corporate client

• In re Grand Jury Subpoena: Under Seal

– No attorney client relationship found
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Lessons from Upjohn

• Represent only one client – the 
corporation

• Anticipate investigational directions

• Retain outside counsel for different 
roles
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Insurance Considerations

• What does D & O cover
– Wrongful acts while acting solely as director or 

officer

• What D & O does not cover (possibly)
– Professional liability
– Legal malpractice
– Disciplinary proceedings
– Investigations regarding law licenses
– Claims brought by corporate employer
– Pro bono or moonlighting claims

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 17 of 126



Employed Lawyer Policy

• Covers:
– Acts committed in provision of legal or 

professional services performed for organization

– Being named personally in civil, administrative or 
criminal proceeding

– Personal injury claims by non-client third parties

– Claims by co-workers for discrimination, 
harassment or wrongful termination
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Potential Solutions

• Bear the risk, lend a hand

– Seek permission of the Board

– Signed consent forms consistent with 
Upjohn and subsequent cases
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Potential Solutions

• Refer to a Friend

– Disclaim knowledge of legal ability

– Never assert potential for successful 
outcomes
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Potential Solutions

• Local Bar Referral Service

– Pro Bono eligible

– Fee for limited service

– Reduced fee representation

– ABA web site 

• http://www.abanet.org/legalservices/findl
egalhelp/home.cfm
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Potential Solutions

• EAP

– Employer paid plan

– Low premium

– Many include limited legal advice element
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Potential Solutions

• Legal Expense Insurance Plan

– Voluntary group benefit much like dental 
and vision

– Typically employee paid

– Include an array of coverages ranging from 
telephone legal advice to paid in full 
representation for covered legal matters
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Measuring the Effects of
Employee Financial & Legal Woes

2007 Research Study
Conducted by Russell Research
Commissioned by ARAG 
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While performing a quarterly personnel review, Charlotte, the human
resources manager at a midsized financial services firm, noticed 
increased absenteeism and indications of lower productivity among a 
handful of valued employees. This puzzled Charlotte since she 
considered the employees to be reliable and dedicated. She decided 
to invite each one in for a conversation about job satisfaction and
performance. Surprisingly, Charlotte discovered the absenteeism 
and productivity concerns were not entirely work-related. Instead, 
legal life events – such as family or financial concerns – were 
creating stress, occupying their time and attention, and making it 
more difficult for them to be fully focused on their jobs. 

For example, Mark in accounting discovered that the person who sold
him a car did not have a legal title to the vehicle and now the actual
owner is trying to get the car back. Mark is afraid he will lose the car
and the money he paid for it. He can’t afford to buy another car, and
he’s receiving harassing calls at work from the “real” owner. Mark is
frustrated and doesn’t know where to turn for legal assistance.*

Mark is not alone. According to an employee study commissioned 
by ARAG – a global leader of legal insurance – employees are often
adversely affected by legal life events. Legal life events are described 
as those events in which an individual could benefit from (or require) 
legal assistance, such as the use of an attorney. Dealing with family, 
home, financial, automobile and other legal life events can contribute 
to increased stress, lower productivity and higher absenteeism. 
This can have an impact not only on the employee, but the employer, 
as well.

Personal Legal Woes Can Dramatically Affect
Workplace Morale, Performance & Productivity
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In 2007, Russell Research, a New York-based research firm,
conducted a national study of full-time employees to measure the
impact of legal life events, use of legal services and attitude toward
legal services. A total of 1,011 interviews were conducted using
online methodology. The study participants were evenly divided
between male and female, ranged in age from 25 to 65, and were
employed full- time in a non-competing industry. They were asked
questions about:

l The occurrence and frequency of legal life events
l The impact of legal life events on levels of stress and productivity
l The use of attorney services to address legal life events
l Their perceptions on the availability, cost and value of legal services

The results of the Legal Woes Study are summarized in this document.

Legal life events can
contribute to increased
stress, lower productivity
and higher absenteeism.
Source: ARAG Legal Woes Study
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70 Percent of Employees Experienced
At Least One Legal Event in Past Year

According to the Legal Woes Study, seven out of 10 employees
experienced at least one legal life event in the past year. Among the
employees who experience an event, 69 percent experienced two or
more, while slightly less than one-half experienced three or more. 

Some legal life events are part of everyday life – purchasing or selling
an automobile, updating a financial plan or hiring a contractor to work
on a residence. Others are perhaps less common but have a strong
impact, such as the death of an immediate family member, child
custody issues or caring for an aging parent. 

Family, financial, home and automobile legal life events are everywhere:

l Adam’s new washer has quit working, but the manufacturer refuses 
to honor the 12-month repair warranty. 

l Carlos found suspicious charges on his last credit card bill and does 
not know how to clear his name. 

l Monique was in a fender bender with an underinsured motorist, 
and n     ow the other driver wants Monique to pay for his repairs and 
medical bills.

Most Common Legal Life Events
• Purchase, sale or lease of an automobile 
• Credit trouble or debt collection
• Death of an immediate family member
• Hire of contractors for work on a residence
• Rental of an apartment
• Ticket for a moving violation
• Caring for an aging family member
• Creation or update of a financial plan
• Purchase of a primary residence
• Child support, custody or visitation issues
• Dispute over automobile repair

Source: ARAG Legal Woes Study
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These examples are representative of contractual, financial or other
issues that involve legal documents or court appearances.

Some legal life events, such as purchasing a car or signing a warranty
contract, may seem simple enough, yet millions of Americans find
themselves the victims of consumer fraud each year.  Between
January and December 2007, the Federal Trade Commission received
more than 813,000 consumer fraud and identity theft complaints,
representing losses of more than $1.2 billion.1

According to the Legal Woes Study, only one-third of respondents
used an attorney. Many did consider using legal services or hiring an
attorney for some events – particularly cases of marital separation,
children’s legal troubles or homeowner disputes. Yet not many of
those facing a legal life event actually sought legal help. 

Attorney Usage

While seven out of 10
employees said they 
experienced one or more 
legal life events in a 
12-month period, less 
than one-third used an
attorney to deal with 
their concerns. 
Source: ARAG Legal Woes Study
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Among study participants, asking family and
friends was the most common means of finding 
an attorney, followed by prior experience with 
that attorney.
Source: ARAG Legal Woes Study

Finding Help to Deal with Legal Woes Is
Seen as Challenging, Confusing Process

Desiree in marketing and her husband, Mike, wanted to build a new
patio area and deck in their backyard. The couple just moved to the
area and used the phone book to find a contractor. Construction is
running behind schedule and over budget, and it seems every day a
new problem arises that Desiree has to handle. She would like the
help of an attorney, but with all she has going on and the fear 
of incurring even more expense, finding one is a daunting task.*

The vast majority of surveyed employees (84 percent) said they 
believe attorneys and legal services are not affordable or accessible, 
which leads many not to consider hiring an attorney. However, the 
Legal Woes Study shows that when people do work with an attorney, 
they are very satisfied. 

According to the study, most employees (55 percent) prefer to seek 
the advice of professionals to resolve unfamiliar situations, while 
40 percent tend to delay seeking advice or taking action. A primary 
reason many people don’t hire an attorney to address their specific 
legal needs is they feel it’s difficult to find one. According to the 
survey, two-thirds of employees who used the services of an
attorney to resolve legal life events turned to family, friends, the 
telephone book or the Internet for guidance in selection. 

0 20 40 60

Asked a friend 
or family member 

Have a friend who
is an attorney 

Used the Internet

Looked in the
telephone book 

Used an attorney I had
 previously worked with 

Total Used 
Attorney 

CHOOSING AN ATTORNEY
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Another consideration in the decision of whether to hire an attorney is 
cost. For the average American, legal life events can be expensive, and 
many times these costs are unplanned and unbudgeted. 

The average hourly rate in the United States for attorneys with 
11 – 15 years of experience is $266.2 Most often, attorneys are paid 
using a flat fee. A flat fee is a fee charged for the performance of a 
particular service (for example $8,000 retainer for a divorce). The 
Legal Woes Study reported that employees paid nearly $1,300 in 
legal services to address their “legal woes.” One out of five spent 
more than $2,000.

Paying a flat fee was the most commonly used method to pay for legal 
services, rather than paying on a retainer or hourly basis. This is 
reflected in the types of services that people used attorneys for, 
primarily to develop legal documents, provide advice and make phone 
calls on their behalf. But due to the often complex nature of family legal 
issues, which commonly require more involvement from a legal standpoint,
they typically have a more complex fee structure than other legal issues.

Remember Charlotte in HR? She recently applied for a car loan and
was shocked to find that someone had run up $16,000 in credit card
debt using her name. Further investigation revealed that they had stolen
Charlotte’s Social Security number and opened three credit lines using
Charlotte’s identity. In order for Charlotte to fix her credit rating and
obtain her car loan, the burden was on her to prove she didn’t owe 
the money. 

At that point, Charlotte realized the value of hiring an attorney rather
than going it alone. In the end, legal representation saved her time 
and money and lessened her stress. This made her think legal benefits
for employees would be something her company should consider – 
the benefits to employer and employee alike could be significant.*

On average, employees spent
nearly $1,300 during the year 
to address legal life events.
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Employee Legal Woes Impact Costly
In Lost Time & Workplace Productivity

Legal life events can take a personal and professional toll on 
employees. This can manifest itself through stress-related 
conditions, disruption of home and work life, and decline in job
performance or other factors. In an increasingly complex world, 
legal woes may be the silent killer of workplace effectiveness by
contributing to higher absenteeism and lower productivity as 
employees struggle to resolve personal issues.

According to the Legal Woes Study, 40 percent of employees 
who experienced a legal life event reported a negative impact 
on their work lives. One out of five employees said they were 
less productive at work, and four out of 10 stated they were very or
extremely stressed by a legal life event. One out of three
employees took time off of work – an average of 13 days – 
to deal with legal needs.

Legal life events often take a heavy toll on employees in severity,
frequency or complexity. The Legal Woes Study provides valuable 
data on the amount of time employees spent, on average, during 
a 12-month period addressing legal life events while at work. 

Family legal life issues
have the most impact on
employees at work – in
stress, higher absenteeism
and reduced productivity.

Source: ARAG Legal Woes Study
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Time spent dealing with legal life events:
l Family-related legal life events: 57 hours
l Financial-related legal life events: 34 hours
l Automobile-related legal life events: 31 hours
l Home-related legal life events: 22 hours

Having ready access to legal services or someone to turn to for 
professional advice during these stressful and challenging times can 
help to minimize the impact of personal issues in the workplace.
Consider these examples:*

Yvonne receives an offer on her house and has three days to review
the proposed contract from the buyers. Yvonne doesn’t know any
attorneys and fears it will take three days just to find an attorney to
review the contract. 

Tom’s neighbor constructed a wooden skate ramp and uses it all hours
– with intrusive lights and noise. Tom is not sleeping well and has lost
all focus at work – spending all day complaining about his neighbor.

Megan’s son was arrested for vandalizing school property and was
suspended from school. He says he didn’t do it, and Megan believes
him. However, her son can’t go back to school until the matter is resolved.

Having ready access to legal services or a professional to turn to for
advice is a benefit that not many employees currently have at their place
of employment, and individually securing help to deal with legal woes can
be a challenging and confusing process.

The availability of legal services could provide Yvonne with an attorney
recommendation to expedite review of the home sale contract. Legal
assistance could help Tom resolve the noise problem with his neighbor
for more restful nights and more productive days at work. Megan could
hire an attorney to speak with the school and the courts in order to get
her son back in school and on track for graduation.

What happens outside the office impacts what happens inside the 
office, often adversely. These days, more and more ordinary life 
situations have legal (and associated financial) ramifications. 

Average of all 
legal life events: 
57 hours

Source: ARAG Legal Woes Study

Average: 13 days

Source: ARAG Legal Woes Study
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Legal Insurance Offers Strong Resources
To Protect Families, Finances & Futures

Some employers are enhancing their benefits portfolios with group
legal plans that help employees address their personal issues. This
proactive approach can serve as “preventive maintenance,” provide
services when needed and help employees achieve better work/life
balance. Among the advantages: stress levels can decrease, anxiety
may lessen and employees can focus on work instead of dwelling on
potential negative outcomes. Their health may benefit, as well.

With legal insurance, Mark could stop worrying about his car
ownership concerns. Desiree could more confidently deal with the
issues she faces with her contractor. Charlotte would have the
resources and representation that she needs to quickly clear her
name and restore her credit rating. 

A Society of Human Resources Managers (SHRM) benefits survey
reported that of the top 20 personal services benefits offered by
employers, legal assistance/services demonstrated the highest
percentage of increase from 2001 to 2006.3

While many employers are recognizing the need for legal insurance,
only one of eight employees works for an employer that offers group
legal coverage, according to the Legal Woes Study. Yet, seven out of
10 study participants said they would find legal insurance a useful
benefit to receive.

Seven out of 10 surveyed
employees said they would find
legal insurance a useful benefit.

Source: ARAG Legal Woes Study
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Legal insurance allows employees to protect their families, finances
and futures. It does this by helping employees:
l Save hundreds of dollars on legal fees
l Make timely and accurate decisions
l React and respond more quickly to improve outcomes
l Achieve more preventive goals
l Reduce personal and family stress

For employers, legal insurance plans can:
l Enhance the competitiveness of the benefits portfolio for employees
l Attract and retain employees – reducing turnover and 
increasing satisfaction

l Provide proactive ap proach to protect employee well-being and 
create supportive work environment

l Drive down employer cost – contributing to future profitability
l Mitigate negative effects of legal life events on absenteeism 
and productivity 

l Enhance corporate brand and workforce morale

Legal insurance can provide key advantages to employees. Legal 
plan members can receive access to a group of attorneys and other 
legal resources to assist with their various legal needs for an 
affordable premium. Legal plan services may be available over the
phone and face-to-face. Some plans offer online tools and resources,
such as an attorney directory, do-it-yourself legal documents and
educational information. Plans may also provide financial education
and counseling services. Most important, legal insurance can help
employees turn a “legal woe” into a solution.

For more information about the impact of legal life events on
employees in the workplace and the results of the study “Measuring
the Effects of Employee Financial & Legal Woes,” please visit
www.ARAGgroup.com or call 800-888-4184, ext. 271.
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Endnotes
1 “Consumer Fraud and Identity Theft Complaint Data, January – December 2007,” Federal Trade Commission Report, 2008.
2 Survey of Law Firm Economics, Altman Weil Publications, Inc., 2006.
3 Society of Human Resources Managers (SHRM) Benefits Survey, 2006.

*The examples provided are fictional but are typical of the legal matters available in the ARAG legal plans.

About ARAG
ARAG (www.ARAGgroup.com) is a global leader of legal insurance. The company has an international premium base of more than $1.75
billion and protects 15 million individuals and their families – worldwide. ARAG offers comprehensive legal plans that provide a clear path
for resolving legal issues and enable people to protect their families, finances and futures.    

www.ARAGgroup.com ! 800-888-4184 11
090007_1207     Proprietary and Confidential
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(These scenarios are given as brief examples which have given rise to claims.  Coverage depends upon the 

facts of each case and the terms, conditions, exclusions and endorsements of the specific policy. ) 

*Provided by and reproduced with the permission of, Philadelphia Insurance Companies 
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EMPLOYED LAWYERS PROFESSIONAL LIABILITY CLAIMS SCENARIOS 

 

MOONLIGHTING 

An Employed Lawyer, represents a friend involved in a lawsuit.  The policy provides moonlighting 

coverage.  The lawyer misses the deadline for filing an answer to the complaint. A judgment is then entered 

against his client.  The client sues the lawyer for malpractice.  

PRO-BONO 

The Employed Lawyer, as part of his pro-bono work, represents the claimant in the purchase of a business.  

The client alleges that there was a conflict of interest because the insured was representing the seller in a 

related transaction. 

EMPLOYEES 

The Employer utilizes the Employed Lawyer to prosecute a case against an ex-employee.  The Employer 

loses the case. The ex-employee sues the Employer and the Employed Lawyer seeking damages for 

malicious prosecution, damage to reputation and loss of business. 

CLIENTS OF EMPLOYER 

A Franchise brings a suit against the Employed Lawyer and Franchisor alleging negligent advice and 

negligent misrepresentation regarding the ultimate cost of the franchise and the terms of the franchise 

agreement. 

OTHER THIRD PARTIES 

The lawyers of the .XYZ Company were sued by a former XYZ employee. It is alleged the Employed 

Lawyer had a conflict of interest when they represented him and the firm in an arbitration proceeding. 
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1. Insured:  Clothing Company 

 Claimant:  Law firm 

Description:  Clothing company sued its outside law firm, and then law firm sued company’s 

general counsel in third party complaint for failing to advise of applicable insurance coverage for 

company with respect to underlying lawsuit.  Defense counsel is attempting to get the employed 

lawyer dismissed from lawsuit since he was not acting as an agent of the clothing co. in this 

regard. 

2. Insured:  Financial Planning Company 

 Claimant: Client of above 

Description:  Employed lawyer prepared estate planning documents for client, who sued after 

having to pay a penalty large sum of capital gains tax and penalty.  We contributed to global 

settlement, despite fact that liability of lawyer was questionable. 

3. Insured:  Union 

 Claimant:  Member of Union 

Description:  Staff attorney represented union member at arbitration regarding his suspension and 

possible dismissal from Union position.  Member sued attorney alleging breach of fair 

representation and failure to contest decision of arbitrator.  Defendant’s motion for summary 

judgment was successful, and plaintiff has appealed.  

4. Insured:  Financial Institution 

 Claimant:  Commissioner of Insurance 

Description:  Plaintiff alleged that insured’s general counsel was involved in improper takeover.  

This is primarily a Directors & Officers liability case, and EPL policy isn’t being invoked at this 

juncture.  

5. Insured:  Private Non-Profit Corporation 

 Claimant:  Ward of the State 

Description:  Non-Profit Corp. contracted with state agency to serve as local provider of protective 

services for senior citizens.  Staff attorneys provided legal representation.  Ward of the state 

alleged that her constitutional rights were violated when she was removed from her home and 

placed in a nursing home pursuant to a court order obtained by staff attorneys.  Other insurance 

policies have primary coverage and EPL policy is not being invoked at this time. 

6. Insured:  County Board of Education 

 Claimant:  Employee 

Description:  Staff attorney drafted will for employee of Bd. Of Edu. and was sued for negligence. 

Defense counsel is trying to settle this matter. 

7. Insured:  Tenant Association 

 Claimant:  Tenant 

Description:  Insured and staff counsel were named in Article 78 proceeding brought against it, as 

well as other various government agencies for improper eviction of plaintiff from her apartment.  

Defendant’s motion to dismiss was granted since Article 78 proceeding was improper, and 

plaintiff has brought another Article 78 proceeding despite the dismissal of the first action. 
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8. Insured:  Adoption Agency 

 Claimant:  Landlord 

Description:  Adoption agency and general counsel were sued for breach of a lease and fraudulent 

transfer of assets by the insured to another entity, where agency’s in-house attorney conducted 

valuation of its assets and completed transfer.  Lawsuit settled for minimal amount. 

9. Insured:  Title Insurance Company 

 Claimant:  Former Owner of Property 

Description:  Potential claim against employed lawyer and title insurance company arising out of 

an underlying lawsuit involving certain rights which were allegedly granted to lot owners, but 

were apparently missed during a title search of the property.  Main claim is against another entity. 

10. Insured:  Teachers Association 

 Claimant:  School Employee 

Description:  Staff attorney was sued for negligence in his negotiation of a settlement on behalf of 

the plaintiff with the board of education with respect to a retirement benefits plan.  Attorney 

erroneously relied on outdated manual and a repealed statute which misled plaintiff into accepting 

an unfavorable settlement.  We settled with plaintiff for the value of his lost retirement benefits. 

11. Insured:  Pharmaceutical Company 

 Claimant: Various Companies With Putative Increase in Patent Applications 

Description:  Potential claim submitted by general counsel of corporation who acted as a liason 

with outside counsel hired to file foreign patent applications on behalf of corp. and several other 

entities with which it had research agreements.  Outside counsel missed the deadlines for filing the 

foreign patent applications.  Informed by insured that statute of limitations has run and no lawsuit 

was brought. 

12. Insured:  Bank 

 Claimant:  Title Insurance Company 

Description:  Third-party complaint was brought against insured’s in-house counsel alleging that 

defendant/3rd party plaintiff relied on a legal opinion given by lawyer in connection with title 

insurance issued by defendant regarding property transaction between insured and several other 

entities.  

13. Insured:  Bank 

 Claimant: Appraiser hired by Bank 

Description:  Plaintiff sued the insured and its in-house counsel (and their prior law firm) for 

malicious prosecution regarding an underlying litigation against plaintiff which was voluntarily 

dismissed without prejudice, for economic/business reasons. Discovery is continuing and defense 

counsel is preparing a summary judgment motion to dismiss the lawsuit. 
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14. Insured:  Medical Center/Hospital 

 Claimant:  Doctor 

Description:  Hospital and its corporate counsel were sued by plaintiff for denial of staff and 

clinical privileges based on alleged fraud in his application for employment, and for maliciously 

publishing a false and libelous report about the plaintiff.  There are no allegations of legal 

malpractice.  The hospital is affording its corp. counsel with a defense under its general liability 

policy, which has the primary and umbrella coverage. We have taken an excess position, along 

with the D & O policy. 

15. Insured:  Medical Association 

 Claimant:  Doctor 

Description:  Medical center/hospital and all related individuals were sued by doctor for 

revocation of hospital staff privileges, and for libel and defamation. General counsel was named in 

complaint, but there are no allegations of legal malpractice.  Defense counsel for hospital has filed 

an answer on behalf of general counsel.  

16. Insured:  Corporation 

 Claimant:  Employee 

Description:  Employee asserted that he had claims to corporation’s stock, and that corporation’s 

in-house counsel had made certain misrepresentations regarding the employee stock purchase plan 

(which counsel had participate in preparing).  Defense counsel settled with the plaintiff for shares 

of stock of the corporation. 

17. Insured: Non-Profit Association 

 Claimant:  Individual entitled to services of Association 

Description:  Non-Profit Assoc. provides services to individuals with disabilities.  Staff attorney 

contacted complainant in an attempt to resolve a dispute which arose between her and the 

Association’s employees.  Complainant then sued attorney, alleging harassment and threats of 

retaliation for bringing a lawsuit against the Assoc. and several employees.  Defense counsel 

recently assigned (new case). 


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Legal Needs of Today’s
Multi-Generational Workforce

Research Study
Conducted by Russell Research
Commissioned by ARAG®
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Legal Matters that Most Concerned People

From Michigan to New Mexico and Florida to California, the legal concerns of today’s
multi-generational workforce can weigh heavily on people’s minds – affecting
attitudes, relationships and careers.

Across the generations, anyone can be affected:

l Gen Y David in Detroit, a victim of identity theft, struggling to restore his good
name and credit history

l Gen X Allison in Albuquerque, stuck in first gear over disputed automobile repairs,
trying to turn a lemon into lemonade

l Boomer Barry in Miami, sandwiched between the care of an aging parent and the
demands on his family life and career

l Silent Sarah in Sacramento, who can’t get her contractor to finish the construction
work that was begun weeks ago and now sits idle

Americans have a lot on their minds, which leads to the question: What are they
most concerned about?

According to the Generations Study, the areas of greatest concern are financial
matters (such as creation/modification of a will, living will, power of attorney, estate
plan or trust, and identify theft), family matters (caring for/death of a family member
and execution of an estate) and home-related matters (contractor issues).

Estate planning needs resonate more with Generation X, Baby Boomers and the
Silent Generation, while credit matters are bigger concerns for Generation Y.     

Family-related concerns seem to reflect life stage differences. The younger
Generation Y group is more concerned about marriage and child birth, Generation X
with child support and custody issues and Baby Boomers with the care of aging
family members.

Seven out of 10
people experienced
one or more legal
events  during the
past year.

America’s Personal Legal-Related Concerns
and Experiences Bridge the Generation Gap
What does a twittering 20-something from Generation Y have in common with a
rolling stone from the Baby Boomer generation? More than you might think when it
comes to personal legal matters.

Although individual life stages and life styles can be as different as MP3 and 45 RPM,
individuals of all ages have many legal concerns and experiences that bridge the
generation gap. People also share a common desire for security and protection
against legal needs that can affect their personal well-being and work-life balance.

A national study entitled Legal Needs of Today’s Multi-Generational Workforce1 reports
that an overwhelming majority of Americans are concerned about personal legal
matters and have experienced one or more legal needs in the past year. In addition,
they view the services of legal professionals as beneficial for addressing personal
legal needs that could occur.

The Generations Study was conducted by Russell Research, one of the pioneer firms
in the market research industry, and was commissioned by ARAG®, a global leader of
legal insurance. The study examined the concerns, experiences and legal service
preferences for the four generations in the 21st century workforce: 

l  Generation Y (born 1978-1989)
l  Generation X (born 1965-1977)
l  Baby Boomers (born 1946-1964)
l  Silent Generation (born before 1946)

Talking about Our Generations

The Generations Study shows that:

l Nine out of 10 Americans are concerned about family, financial, home, vehicle or
other legal-related matters.

l In particular, eight out of 10 people are concerned about financial-related issues,
such as estate planning, family matters and credit trouble.

l Seven out of 10 people have experienced one or more legal events. 

l Legal events can happen to anyone at any time, yet only one out of four people has
a plan to pay for legal expenses.

2 3

Nine out of 10
people are concerned
about family,
financial, home or
other legal matters.

www.ARAGgroup.com  ! 800-888-4184

Top 10 Legal Concerns of Americans

l Creation of a will, estate plan or trust

l Modification of a will, estate plan or trust

l Creation of a living will

l Identity theft

l Death of an immediate family member

l Execution of an estate

l Residential contractor issues

l Establishment of power of attorney

l Care of an aging family member

l Credit card theft
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Legal Matters in Which Attorney Services Are Beneficial

The Generations Study also explored public perceptions of professional legal
services. The vast majority of Americans said legal services are beneficial for many
financial-, family-, home-, automobile- or other legal-related needs.

Most considered legal services important in dealing with financial-related matters:
Baby Boomers for wills, estate plans and trusts, Generation X for bankruptcy matters
and Generation Y for identity/credit card theft.

Eight out of 10 people indicated that legal services are helpful for marital concerns –
divorce, separation, annulment – as well as child-related matters – support, custody
or visitation. 

Dispute resolution is a common theme for home-related matters. Overall, seven out
of 10 people said legal services are helpful in addressing disputes for incomplete or
improper contractor work. Generation Y is more likely to see the greatest legal
benefit for landlord and rental disputes. 

There is consensus across the generations that traffic tickets, license suspension or
revocation and vehicle repair disputes are legal issues where an attorney would be
beneficial.

How People Prefer to Communicate with Legal Professionals

The Generations Study asked Americans how they would prefer to communicate
with legal professionals when receiving legal counsel and document work.

Seven out of 10 people would prefer face-to-face interaction, finding that it’s more
personal, easier and helps lessen the possibility of misunderstanding. The preference
for face-to-face contact is highest with the Silent Generation and lowest with
Generation Y.

Communication by telephone was also favored for the convenience and human
interaction to seek and receive information. Receiving legal services by E-mail was
valued highly by Generation X and Generation Y  – not all that surprising given the
role that computers and technology have played in their lifetimes.

Other electronic forms of communications, such as instant messaging, and text
messaging were much less popular than more traditional forms of legal services
interaction – even among the younger generations.

Leading home-related concerns include the purchase, sale, rental or repair of
property. Generation Y is concerned about apartment rental or landlord disputes,
Generation X about purchasing a home and the Baby Boomers and the Silent
Generation about selling a primary residence.

Automobile-related concerns are fairly consistent across the four generations.
Their biggest concerns are vehicle repairs, purchase, lease or sale, as well as
traffic violations.

Legal Needs that People Most Often Experience

The Generations Study asked Americans about legal needs they experienced in the
previous 12 months. Mirroring the results of an earlier Russell Research-ARAG study
(Measuring the Effects of Employee Financial & Legal Woes), seven out of 10 people
said they had experienced at least one personal legal need in the past year.2

It’s worth noting, the Legal Woes Study showed that:

l Four out of 10 people saw a negative impact on their work lives.

l One out of five people was less productive on the job as a result.

l Four out of 10 people were very/extremely stressed by their personal legal
experiences.

l One out of three people took time off work – an average of 13 days – to deal with
personal legal issues.

l People spent, on average, 57 hours while at work addressing personal legal issues.

Fast forward to the Generations Study, which found credit problems and estate and
financial planning issues to be the financial-related legal needs that Americans most
often experience. Baby Boomers are more likely to have family-related needs that
involve the care of an immediate family member while Generation X and Generation
Y are more likely to get married or have children. The leading home-related legal
experiences are apartment rental for Generation Y and dealing with home
contractors for Baby Boomers and the Silent Generation.

4 5

www.ARAGgroup.com  ! 800-888-4184

Leading financial
related legal
experiences included
credit problems and
estate and financial
planning issues.

Top 10 Legal Experiences of Americans

l Purchase/lease of an automobile
l Apartment rental
l Ticket for a moving violation
l Credit trouble/debt collection
l Hiring a contractor for work on a

residence

l Sale of an automobile
l Caring for an aging family member
l Death of a family member
l Creation of a will, estate plan or trust
l Financial planning

Only one out
of four people
has a plan to pay
for legal services.
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Endnotes
1Legal Needs of Today’s Multi-Generational Workforce, a national study conducted by Russell Research and
commissioned by ARAG, 2008.

2Measuring the Effects of Employee Financial & Legal Woes, a national study conducted by Russell Research and
commissioned by ARAG, 2007.

3Average attorney rates in the United States of $286 per hour for attorneys with 11 to 15 years of experience,
Survey of Law Firm Economics, Altman Weil Publications, Inc., 2008.

www.ARAGgroup.com  ! 800-888-4184

How People Plan to Pay for Legal Expenses

Although Americans recognize the value of professional legal services, most don’t
have a plan to pay for legal expenses that can occur at any time.

The Generations Study reveals that three out of four people don’t have a plan to
cover legal expenses – they would have to find the means to pay for legal expenses
that arise. With an average hourly rate of $2863 for attorneys in the United States, the
cost of legal services can present a financial challenge for many Americans.

People in their 20s and 30s are less likely to have a plan for handling legal expenses –
even though they’re not less likely to personally experience legal events.

The study showed that people in their 40s and 50s are more likely to have to find a
way to pay for legal expenses. The 60-somethings are more likely than other groups
to have the means to pay for legal services.

‘The Times, They Are A-Changing’

In the early 1960s, Bob Dylan, the poet of his generation, sang, “The times, they are
a-changing.” Indeed, the decades have witnessed many changes in our society, our
world and our daily lives. Yet, when it comes to personal legal matters, the more
things change, the more they’re likely to remain the same – unless people find ways
to effectively address legal matters that can affect their personal lives and workplace
effectiveness.  

The Generations Study has voiced America’s perceptions of legal needs and services
in our complex society. Nine out of 10 Americans are concerned about personal
matters from a legal standpoint. Seven out of 10 people have experienced one or
more legal needs. One out of four people has a plan to finance legal expenses.

Personal legal matters can take a heavy toll on people’s lives – their relationships, job
performance, workplace productivity and personal well-being. 

One of the ways that many Americans today are addressing legal matters is by
enrolling in legal insurance plans. Legal plans have become one of the fastest
growing voluntary employee benefits in the marketplace, and many leading
companies and organizations are adopting legal plans to enhance employee benefit
programs, as well as manage business costs. These plans provide convenient access
to attorneys, legal services and resources, enabling people like Gen Y David, Gen X
Allison, Boomer Barry and Silent Sarah to resolve legal problems or even prevent
them from happening. It’s one of the ways that people of all generations are
changing with the times.

6 7

People who are in their
20s and 30s are less
likely to have a plan for
covering legal costs.
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Page 796 
742 P.2d 796 
154 Ariz. 295 

In the Matter of a Member of the State Bar of Arizona, Robert Alexander PETRIE, Respondent. 
No. SB-339. 

Supreme Court of Arizona, In Banc. 
Sept. 15, 1987. 

  
Page 798 

  

      [154 Ariz. 297] Reynolds, Rhodes & 
Golston by Rodger A. Golston, Joe S. Reynolds, 
Mesa, for respondent. 

        Sandra Canter, Phoenix, State Bar Counsel. 

        HOLOHAN, Justice. 

        This matter comes to us on the objections 
of the respondent attorney to the findings, 
conclusions and recommendation of the 
Disciplinary Commission. 

        The Local Administrative Committee of the 
Arizona State Bar after hearing evidence had 
recommended that respondent be censured for 
representing clients with adverse interests in 
violation of Disciplinary Rule 5-105(A) and (B), 
and for failing to carry out a contract of 
employment in violation of Disciplinary Rule 7-
101(A)(2). 1 

        Respondent filed objections to the 
Committee's findings of fact, conclusions of law 
and recommendations. The Disciplinary 
Commission received additional evidence and 
heard arguments by counsel. The Commission 
affirmed the Local Committee's findings and 
conclusions, but the Commission recommended 
by a vote of five to one, that respondent be 
suspended from the practice of law for thirty 
days. The dissent favored the Local Committee's 
recommendation of censure. 

        This matter requires that we answer two 
questions: 

        1. Did respondent violate conflict of 
interest rules by representing multiple clients in 
an adoption proceeding? 

        2. If so, is a thirty-day suspension the 
appropriate sanction? 

I 

        Our duty in State Bar disciplinary 
proceedings is to determine the facts and law 
independently while giving serious 
consideration to the findings and 
recommendations of the Disciplinary 
Commission and the Local Administrative 
Committee. See In re Neville, 147 Ariz. 106, 
108, 708 P.2d 1297, 1299 (1985). The evidence 
of unprofessional conduct must be clear and 
convincing to justify disciplinary action. Id.; In 
re Moore, 110 Ariz. 312, 313, 518 P.2d 562, 563 
(1974). Evidence is clear and convincing when 
its truth is "highly probable." Neville, 147 Ariz. 
at 111, 708 P.2d at 1302 (citations omitted). 

        The complainants, Gregory and Barbara 
Pietz (Pietzes) consulted with respondent on 
July 21, 1981 to express their interest in 
adopting an infant child. Respondent told the 
Pietzes that he did not know of any infants 
available at that time. The Pietzes and 
respondent agreed that if the Pietzes located a 
baby for adoption, respondent would represent 
them in the adoption. The Pietzes paid $30 for 
this consultation. 

        The Committee found that shortly before 
January 26, 1983, the Pietzes received 
information from a long-time friend, Carolyn 
Iverson, about a child that would be available for 
adoption. The Pietzes asked Iverson to make an 
appointment for respondent to meet with the 
natural mother, and to inform the respondent 
specifically that the mother was being referred 
by the Pietzes. Iverson called respondent, 
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advised him that she had found a baby for the 
Pietzes, and made an appointment for 
respondent to meet with the natural mother. The 
Pietzes had moved to Sierra Vista sometime 
after their meeting with respondent, so Iverson 
gave respondent the Pietzes' current address and 
telephone number in Sierra Vista. She also told 
him that the Pietzes had become certified by the 
State of Arizona as acceptable to adopt children. 

        Respondent testified that he received a call 
from a woman who advised him of the baby and 
that "she knew of someone who was interested 
in an adoption," namely the Pietzes. Respondent 
claims he did not recognize the Pietzes' name 
from their visit one and a half years earlier. 

        The evidence indicates that respondent met 
with the natural mother and her sister, and he 
advised them that he had a set of adoptive 
parents in mind. On January 26,  

  

Page 799 

[154 Ariz. 298] 1983, he wrote to the Pietzes, 
telling them that he had recently interviewed a 
woman who intended to place a child for 
adoption and that the Pietzes' names were given 
when the interview was arranged. Respondent 
inquired in the letter whether the Pietzes were 
interested in the adoption. Respondent received 
a written response on February 3, 1983, in which 
the Pietzes stated that they were interested in 
adopting the child, that they were certified by 
the State to adopt children, and that they were 
very hopeful concerning the present situation. 
The Pietzes' letter disclosed knowledge of facts 
about the natural mother that respondent had not 
conveyed to them in his original 
correspondence. Respondent interpreted the 
Pietzes' letter as "equivocal" because the Pietzes 
had questions about the adoption and the fees. 

        Shortly thereafter, respondent received a 
phone call from another couple, the 
Buckmasters, who expressed an interest in 
adopting a second child. In response to 
respondent's inquiry on February 18, 1983, the 
natural mother's sister stated that the mother had 

no obligation to the Pietzes. At respondent's 
recommendation, the mother agreed to place the 
baby with the Buckmasters. The Committee 
found that respondent recommended placement 
with the Buckmasters because they were more 
cooperative than the Pietzes and they were 
locally situated. In addition, respondent was not 
"excited" about making two appearances in 
Cochise County, which may have been 
necessary if the Pietzes were to adopt the child. 

        When the Pietzes learned from Iverson that 
the child was going to another couple, Mr. Pietz 
called respondent, and respondent advised Mr. 
Pietz for the first time that he had recommended 
to the natural mother that the child be placed 
with someone else. Mr. Pietz told respondent 
that the Pietzes had referred the child to the 
respondent and consequently they wanted the 
child placed with them. Respondent refused to 
do so. Mr. Pietz then initiated this complaint 
with the State Bar. 

II 

REPRESENTATION OF CLIENTS WITH 
ADVERSE INTERESTS 

        The complaint charged that the respondent 
violated Disciplinary Rule 5-105(A) and (B), 
which provides: 

DR 5-105. Refusing to Accept or Continue 
Employment if the Interests of Another Client 
May Impair the Independent Professional 
Judgment of the Lawyer 

        (A) A lawyer shall decline proffered 
employment if the exercise of his independent 
professional judgment in behalf of a client will 
be or is likely to be adversely affected by the 
acceptance of the proffered employment, except 
to the extent permitted under DR 5-105(C). 

        (B) A lawyer shall not continue multiple 
employment if the exercise of his independent 
professional judgment in behalf of a client will 
be or is likely to be adversely affected by his 
representation of another client, except to the 
extent permitted under DR 5-105(C). 
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        In Op. No. 72-2, January 26, 1972, the 
attorney who requested the opinion gave a 
detailed description of his adoption procedures. 
Before placing babies, who were usually 
referred to him by an obstetrician, the attorney 
reviewed the prospective parents' qualifications. 
He also explained his fee structure to either the 
adoptive parents or the natural parents, 
whichever party he represented. In each 
instance, the attorney attempted to make sure 
that the party that he did not represent would 
obtain counsel. The ethics committee stated that 
"[h]is practice of seeking to have both parties to 
the adoption proceeding represented by 
independent counsel ... is clearly in compliance 
with the Code of Professional Responsibility...." 

        By attempting to represent the natural 
mother, the Pietzes, and the Buckmasters in the 
same adoption proceeding, respondent violated 
DR 5-105(A) and (B). In independent adoptions 
an attorney cannot  

  

Page 803 

[154 Ariz. 302] represent multiple parties absent 
disclosure and consent. See DR 5-105(C); Arden 
v. State Bar of California, 52 Cal.2d 310, 318-
19, 341 P.2d 6, 10-11 (1959). 

REPRESENTING A CLIENT ZEALOUSLY 

        The complaint filed against respondent also 
charged that respondent violated DR 7-
101(A)(2), which provides: 

(A) A lawyer shall not intentionally: 

* * * 

* * * 

        (2) Fail to carry out a contract of 
employment entered into with a client for 
professional services, but he may withdraw as 
permitted under DR 2-110, DR 5-102 and DR 5-
105. 

        Respondent agreed to represent the Pietzes 
in an adoption proceeding if the Pietzes located 
a baby available for adoption. A year and a half 
later, the Pietzes referred an expectant mother to 
the respondent. Although respondent initially 
contacted the Pietzes with regard to adopting the 
child, he ultimately recommended that the 
natural mother consent to adoption of the child 
by another couple that respondent also 
represented. The respondent conceded that the 
Pietzes' credentials as adoptive parents were 
impressive. It appears that he chose the 
Buckmasters over the Pietzes because the 
Buckmasters resided locally, and there was a 
possibility he would have to travel to Cochise 
County to represent the Pietzes, a possibility he 
was not "excited" about. 

        Clearly, by recommending the Buckmasters 
over the Pietzes, respondent failed to carry out 
the contract of employment we have found 
existed between respondent and the Pietzes. We 
recognize that respondent may not have 
subjectively believed an attorney-client 
relationship existed between him and the Pietzes 
until he was confronted by Mr. Pietz after Pietz 
learned that someone else was to be adopting the 
baby. Thereafter, respondent knew, beyond any 
doubt, that the Pietzes had considered him as 
their lawyer, and they had expected him to 
handle the adoption. 

        After receiving the information from Mr. 
Pietz, respondent did nothing. The committee 
and the commission concluded that the 
respondent had intentionally violated DR 7-
101(A)(2). We agree with their conclusion. The 
respondent had placed himself in the position of 
conflict, but he had an obligation to carry out the 
contract of employment with the Pietzes. Having 
become fully aware of the situation, the least he 
should have done is secure counsel for the 
Pietzes and withdrawn from representing any 
other parties in the matter. 

DISCIPLINARY SANCTION 

        The purpose of attorney discipline is not to 
punish the offending lawyer, but to protect the 
public, the profession and the system of justice 
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Buckmasters, or the natural mother--Petrie has 
violated DR 5-105(A) or (B). 

        An attorney-client relationship does not 
require the payment of a fee but may be implied 
from the parties' conduct. 7 Am.Jur.2d Attorneys 
at Law § 118 (1980); In re McGlothlen, 99 
Wash.2d 515, 522, 663 P.2d 1330, 1334 (1983). 
The relationship is proved by showing that the 
party sought and received advice and assistance 
from the attorney in matters pertinent to the 
legal profession. 7 Am.Jur.2d Attorneys at Law 
§ 118. The appropriate test is a subjective one, 
where "the court  
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[154 Ariz. 300] looks to the nature of the work 
performed and to the circumstances under which 
the confidences were divulged." Alexander v. 
Superior Court, 141 Ariz. 157, 162, 685 P.2d 
1309, 1314 (1984), citing Developments of the 
Law--Conflicts of Interest in the Legal 
Profession, 94 HARV.L.REV. 1244, 1321-22 
(1981). An important factor in evaluating the 
relationship is whether the client thought an 
attorney-client relationship existed. Alexander, 
141 Ariz. at 162, 685 P.2d at 1314. The 
relationship is ongoing and gives rise to a 
continuing duty to the client unless and until the 
client clearly understands, or reasonably should 
understand that the relationship is no longer 
depended on. In re Weiner, 120 Ariz. 349, 352, 
586 P.2d 194, 197 (1978). 

        1. The Pietzes 

        The record contains clear and convincing 
evidence that respondent became the Pietzes' 
attorney for handling the adoption. At their 
initial meeting, respondent agreed to represent 
the Pietzes if they found a baby to adopt. 
Clearly, the Pietzes sought out respondent's legal 
assistance at that time. In referring the pregnant 
woman through Iverson to respondent for 
independent placement, the Pietzes had every 
reason to rely on respondent's original promise 
that he would represent them in the adoption. 
Furthermore, the referral of the natural mother 

by the Pietzes indicates that they understood that 
the attorney-client relationship with respondent 
was ongoing. The relationship was not 
terminated until they wrote to respondent in June 
1983, and expressly stated they were discharging 
him as their attorney. 

        Even accepting respondent's argument that 
an attorney-client relationship was subject to the 
condition that the Pietzes locate a baby, 
correspondence between the respondent and the 
Pietzes immediately after respondent's first 
meeting with the natural mother belies 
respondent's contention that he did not know 
that the natural mother had been referred to him 
by the Pietzes. Respondent's letter to the Pietzes 
indicated that the person who had made the 
appointment for the natural mother indicated 
that the Pietzes might be interested in the 
adoption. Furthermore, respondent stated in the 
letter, "I would not expect to have any problem 
in placing the child but I thought we should 
write to determine your interest in the 
placement." The Pietzes unequivocally stated in 
their response that they were "very hopeful" to 
adopt the baby. In addition, in their letter the 
Pietzes alluded to circumstances regarding the 
natural mother which were not communicated to 
them by respondent in his original letter. If 
nothing else, respondent surely should have 
realized from their letter that the Pietzes were 
involved in the referral of the baby's mother. 

        Respondent also argues that no attorney-
client relationship developed because the Pietzes 
were "equivocal" in their response. He points to 
the Pietzes' questions about when the baby was 
due, what their expenses in the adoption would 
be, and where the father of the unborn child fit 
in. We find that these were natural questions by 
any prospective adoptive parents and they do not 
negate the existing attorney-client relationship. 
Instead, they reinforce the existence of a 
relationship because they are evidence that the 
Pietzes continued to seek legal advice from 
respondent. Furthermore, the fact that the 
Pietzes wrote back to respondent within eight 
days to indicate their desire to adopt the child is 
inconsistent with respondent's characterization 
of the Pietzes' response as "equivocal." 
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        We agree with the Commission's finding 
that there was an attorney-client relationship 
between respondent and the Pietzes. 

        2. The Buckmasters 

        The Commission found that an attorney-
client relationship later developed between 
respondent and the Buckmasters. We agree. Mr. 
Buckmaster testified that he believed that he and 
his wife were respondent's clients. They met 
with respondent regarding the adoption and 
understood that if the natural mother consented, 
respondent would perform the adoption for them 
and they would pay the necessary fees. The fact 
that respondent never actually performed the 
adoption of the baby  
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[154 Ariz. 301] does not nullify the existence of 
an attorney-client relationship. 

        3. The Natural Mother 

        Respondent agrees that he and the natural 
mother had an attorney-client relationship. 
Although the mother was not liable to 
respondent for legal fees, clearly the natural 
mother came to respondent seeking legal advice 
and she received that advice from respondent. 

C. Violations of DR 5-105 

        We find that respondent violated DR 5-105 
by representing the Buckmasters in the same 
matter in which he was already counsel for the 
Pietzes. Respondent had a duty to advocate for 
the Pietzes in the adoption proceeding. The 
natural mother's indication that she was not 
committed to the Pietzes did not lessen the 
respondent's duty of loyalty to them. The 
respondent breached that duty when he accepted 
profferred employment from the Buckmasters 
and recommended them as adoptive parents to 
the natural mother. It is difficult to imagine an 
action by respondent that would have been more 
adverse to the Pietzes' interest in the adoption. 
By accepting employment from the Buckmasters 

while already representing the Pietzes in the 
same adoption proceeding without full 
disclosure and consent, respondent violated DR 
5-105(A); by continuing in the simultaneous 
representation and by ultimately recommending 
the Buckmasters over the Pietzes, respondent 
violated DR 5-105(B). 

        We find that respondent also violated DR 
5-105 by representing both the natural mother 
and the adoptive parents in an adoption 
proceeding. Respondent claimed that he always 
represented the natural mother in adoption 
proceedings. From his testimony, it appears that 
his usual custom was to maintain a file of 
potential adoptive parents from which the 
natural mother who is his client may select the 
couple best suited to adopt the baby. We do not 
expressly prohibit this practice. However, the 
attorney must take special care to avoid violating 
the ethical rules regarding representation of 
multiple clients. In this regard, two ethics 
opinions of the Arizona State Bar Committee on 
Rules of Professional Conduct are helpful. 

        In Op. No. 94, February 12, 1962, the 
attorney represented adoptive parents in an 
independent adoption. The attorney advised the 
natural mother that she could obtain her own 
counsel; however, no lawyer purporting to 
represent her contacted the attorney in question. 
The attorney subsequently obtained the natural 
mother's written consent to adopt, after advising 
both her and the alleged father of its legal effect. 
The attorney then assisted in placing the child in 
the physical control of the adoptive parents, filed 
the petition to adopt, and accepted a $200 fee for 
his services. The committee opined that in 
considering how far the attorney can ethically 
participate in bringing about the ultimate 
adoption decree, "[n]aturally, an attorney cannot 
represent both the natural parent and the 
adopting parents, and cannot conduct a baby 
brokerage business under the guise of practicing 
law." The committee found no unethical activity, 
however, because the lawyer made clear who he 
represented and advised the nonrepresented 
party to seek independent counsel. 
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        In Op. No. 72-2, January 26, 1972, the 
attorney who requested the opinion gave a 
detailed description of his adoption procedures. 
Before placing babies, who were usually 
referred to him by an obstetrician, the attorney 
reviewed the prospective parents' qualifications. 
He also explained his fee structure to either the 
adoptive parents or the natural parents, 
whichever party he represented. In each 
instance, the attorney attempted to make sure 
that the party that he did not represent would 
obtain counsel. The ethics committee stated that 
"[h]is practice of seeking to have both parties to 
the adoption proceeding represented by 
independent counsel ... is clearly in compliance 
with the Code of Professional Responsibility...." 

        By attempting to represent the natural 
mother, the Pietzes, and the Buckmasters in the 
same adoption proceeding, respondent violated 
DR 5-105(A) and (B). In independent adoptions 
an attorney cannot  
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[154 Ariz. 302] represent multiple parties absent 
disclosure and consent. See DR 5-105(C); Arden 
v. State Bar of California, 52 Cal.2d 310, 318-
19, 341 P.2d 6, 10-11 (1959). 

REPRESENTING A CLIENT ZEALOUSLY 

        The complaint filed against respondent also 
charged that respondent violated DR 7-
101(A)(2), which provides: 

(A) A lawyer shall not intentionally: 

* * * 

* * * 

        (2) Fail to carry out a contract of 
employment entered into with a client for 
professional services, but he may withdraw as 
permitted under DR 2-110, DR 5-102 and DR 5-
105. 

        Respondent agreed to represent the Pietzes 
in an adoption proceeding if the Pietzes located 
a baby available for adoption. A year and a half 
later, the Pietzes referred an expectant mother to 
the respondent. Although respondent initially 
contacted the Pietzes with regard to adopting the 
child, he ultimately recommended that the 
natural mother consent to adoption of the child 
by another couple that respondent also 
represented. The respondent conceded that the 
Pietzes' credentials as adoptive parents were 
impressive. It appears that he chose the 
Buckmasters over the Pietzes because the 
Buckmasters resided locally, and there was a 
possibility he would have to travel to Cochise 
County to represent the Pietzes, a possibility he 
was not "excited" about. 

        Clearly, by recommending the Buckmasters 
over the Pietzes, respondent failed to carry out 
the contract of employment we have found 
existed between respondent and the Pietzes. We 
recognize that respondent may not have 
subjectively believed an attorney-client 
relationship existed between him and the Pietzes 
until he was confronted by Mr. Pietz after Pietz 
learned that someone else was to be adopting the 
baby. Thereafter, respondent knew, beyond any 
doubt, that the Pietzes had considered him as 
their lawyer, and they had expected him to 
handle the adoption. 

        After receiving the information from Mr. 
Pietz, respondent did nothing. The committee 
and the commission concluded that the 
respondent had intentionally violated DR 7-
101(A)(2). We agree with their conclusion. The 
respondent had placed himself in the position of 
conflict, but he had an obligation to carry out the 
contract of employment with the Pietzes. Having 
become fully aware of the situation, the least he 
should have done is secure counsel for the 
Pietzes and withdrawn from representing any 
other parties in the matter. 

DISCIPLINARY SANCTION 

        The purpose of attorney discipline is not to 
punish the offending lawyer, but to protect the 
public, the profession and the system of justice 
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by deterring similar activity by this attorney and 
others in the future. In re Neville, 147 Ariz. 106, 
116, 708 P.2d 1297, 1307 (1985). We will give 
great weight to the recommendations of both the 
Local Committee and the Disciplinary 
Commission regarding what sanction is 
appropriate for violation of the disciplinary 
rules, but we must make the final decision. Id. at 
115, 708 P.2d at 1306. Recently, in determining 
the appropriate sanction in attorney disciplinary 
proceedings, we also have looked for guidance 
to the Standards for Imposing Lawyer Sanctions, 
approved in February 1986 by the House of 
Delegates of the American Bar Association. 3 
See In re Hegstrom, 153 Ariz. 286, 736 P.2d 370 
(1987). We find these standards especially 
helpful in cases such as this one, where the 
recommendations of the Committee and the 
Commission are in conflict. 4 

        The ABA standards recommend suspension 
when an attorney knows of a conflict of interest, 
does not fully disclose to a client the possible 
effect of that conflict, and causes injury or 
potential injury to a client. Standard 4.32. The 
standards  
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[154 Ariz. 303] recommend only reprimand 
(censure) when the attorney is negligent in 
determining whether a conflict of interest exists, 
and causes injury or potential injury to a client. 
Standard 4.33. From the findings of facts made 
by the Committee and from our review of the 
record, it is unclear whether respondent was 
only negligent in determining a conflict of 
interest existed or whether he actually knew of 
the conflict. Respondent testified that his only 
client was the natural mother. We have 
determined that both the Pietzes and the 
Buckmasters were his clients as well. If 
respondent did not think either the Pietzes or the 
Buckmasters were his clients, he would not have 
"known" a conflict of interest existed. However, 
at a minimum, respondent was negligent in 
failing to recognize that the potential adoptive 
parents were his clients and that a conflict 

existed. Accordingly, we agree with the Local 
Committee that the appropriate sanction due 
respondent is censure. We decline to adopt the 
recommendation of the Disciplinary 
Commission that respondent be suspended for 
30 days because neither the findings of the Local 
Committee nor our independent review of the 
record unequivocally reveals that respondent 
knew the conflict existed. Considering also that 
respondent has an otherwise flawless record in 
the almost 30 years he has practiced in Arizona, 
we find the recommendation of the Commission 
unduly harsh. See In re McGlothlen, 99 Wash.2d 
515, 526, 663 P.2d 1330, 1336 (1983) (court 
will treat conflict of interest misconduct, 
standing alone, with relative leniency). 

CONCLUSION 

        The findings of fact and conclusions of law 
of the Local Committee are approved. 
Respondent is censured and assessed costs of 
$2,225.10. 5 

        GORDON, C.J., and FELDMAN, V.C.J., 
and CAMERON, J., concur. 

        MOELLER, J., did not participate in the 
determination of this matter. 

--------------- 

1 The alleged infractions in this case took place 
prior to the 1984 Revision of Supreme Court 
Rules; thus, the substantive issues will be 
governed by the Code of Professional 
Responsibility, Rule 29(a) of the former 
Supreme Court Rules, 17A A.R.S. 

2 Independent (i.e., non-agency) adoptions are 
permitted by statute in Arizona. It is not alleged 
that respondent violated the adoption statute, 
which provided: 

D. Any attorney licensed to practice in this state 
may perform legal services in an adoption 
proceeding if he does not receive any 
compensation or thing of value, directly or 
indirectly beyond a reasonable fee, approved by 
the court, for legal services rendered, which fee 
shall not include any compensation for 
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        In Op. No. 72-2, January 26, 1972, the 
attorney who requested the opinion gave a 
detailed description of his adoption procedures. 
Before placing babies, who were usually 
referred to him by an obstetrician, the attorney 
reviewed the prospective parents' qualifications. 
He also explained his fee structure to either the 
adoptive parents or the natural parents, 
whichever party he represented. In each 
instance, the attorney attempted to make sure 
that the party that he did not represent would 
obtain counsel. The ethics committee stated that 
"[h]is practice of seeking to have both parties to 
the adoption proceeding represented by 
independent counsel ... is clearly in compliance 
with the Code of Professional Responsibility...." 

        By attempting to represent the natural 
mother, the Pietzes, and the Buckmasters in the 
same adoption proceeding, respondent violated 
DR 5-105(A) and (B). In independent adoptions 
an attorney cannot  
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[154 Ariz. 302] represent multiple parties absent 
disclosure and consent. See DR 5-105(C); Arden 
v. State Bar of California, 52 Cal.2d 310, 318-
19, 341 P.2d 6, 10-11 (1959). 

REPRESENTING A CLIENT ZEALOUSLY 

        The complaint filed against respondent also 
charged that respondent violated DR 7-
101(A)(2), which provides: 

(A) A lawyer shall not intentionally: 

* * * 

* * * 

        (2) Fail to carry out a contract of 
employment entered into with a client for 
professional services, but he may withdraw as 
permitted under DR 2-110, DR 5-102 and DR 5-
105. 

        Respondent agreed to represent the Pietzes 
in an adoption proceeding if the Pietzes located 
a baby available for adoption. A year and a half 
later, the Pietzes referred an expectant mother to 
the respondent. Although respondent initially 
contacted the Pietzes with regard to adopting the 
child, he ultimately recommended that the 
natural mother consent to adoption of the child 
by another couple that respondent also 
represented. The respondent conceded that the 
Pietzes' credentials as adoptive parents were 
impressive. It appears that he chose the 
Buckmasters over the Pietzes because the 
Buckmasters resided locally, and there was a 
possibility he would have to travel to Cochise 
County to represent the Pietzes, a possibility he 
was not "excited" about. 

        Clearly, by recommending the Buckmasters 
over the Pietzes, respondent failed to carry out 
the contract of employment we have found 
existed between respondent and the Pietzes. We 
recognize that respondent may not have 
subjectively believed an attorney-client 
relationship existed between him and the Pietzes 
until he was confronted by Mr. Pietz after Pietz 
learned that someone else was to be adopting the 
baby. Thereafter, respondent knew, beyond any 
doubt, that the Pietzes had considered him as 
their lawyer, and they had expected him to 
handle the adoption. 

        After receiving the information from Mr. 
Pietz, respondent did nothing. The committee 
and the commission concluded that the 
respondent had intentionally violated DR 7-
101(A)(2). We agree with their conclusion. The 
respondent had placed himself in the position of 
conflict, but he had an obligation to carry out the 
contract of employment with the Pietzes. Having 
become fully aware of the situation, the least he 
should have done is secure counsel for the 
Pietzes and withdrawn from representing any 
other parties in the matter. 

DISCIPLINARY SANCTION 

        The purpose of attorney discipline is not to 
punish the offending lawyer, but to protect the 
public, the profession and the system of justice 
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449 U.S. 383 
101 S.Ct. 677 

66 L.Ed.2d 584 
UPJOHN COMPANY et al., Petitioners, 

v. 
UNITED STATES et al. 

No. 79-886. 
Argued Nov. 5, 1980. 

Decided Jan. 13, 1981. 
Syllabus 

  

        When the General Counsel for petitioner 
pharmaceutical manufacturing corporation 
(hereafter petitioner) was informed that one of 
its foreign subsidiaries had made questionable 
payments to foreign government officials in 
order to secure government business, an internal 
investigation of such payments was initiated. As 
part of this investigation, petitioner's attorneys 
sent a questionnaire to all foreign managers 
seeking detailed information concerning such 
payments, and the responses were returned to 
the General Counsel. The General Counsel and 
outside counsel also interviewed the recipients 
of the questionnaire and other company officers 
and employees. Subsequently, based on a report 
voluntarily submitted by petitioner disclosing 
the questionable payments, the Internal Revenue 
Service (IRS) began an investigation to 
determine the tax consequences of such 
payments and issued a summons pursuant to 26 
U.S.C. § 7602 demanding production of, inter 
alia, the questionnaires and the memoranda and 
notes of the interviews. Petitioner refused to 
produce the documents on the grounds that they 
were protected from disclosure by the attorney-
client privilege and constituted the work product 
of attorneys prepared in anticipation of 
litigation. The United States then filed a petition 
in Federal District Court seeking enforcement of 
the summons. That court adopted the 
Magistrate's recommendation that the summons 
should be enforced, the Magistrate having 
concluded, inter alia, that the attorney-client 
privilege had been waived and that the 
Government had made a sufficient showing of 
necessity to overcome the protection of the 
work-product doctrine. The Court of Appeals 
rejected the Magistrate's finding of a waiver of 

the attorney-client privilege, but held that under 
the so-called "control group test" the privilege 
did not apply "[t]o the extent that the 
communications were made by officers and 
agents not responsible for directing [petitioner's] 
actions in response to legal advice . . . for the 
simple reason that the communications were not 
the 'client's.' " The court also held that the work-
product doctrine did not apply to IRS 
summonses.  

          Held:  

          1. The communications by petitioner's 
employees to counsel are covered by the 
attorney-client privilege insofar as the responses 
to the  
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questionnaires and any notes reflecting 
responses to interview questions are concerned. 
Pp. 389-397.  

          (a) The control group test overlooks the 
fact that such privilege exists to protect not only 
the giving of professional advice to those who 
can act on it but also the giving of information to 
the lawyer to enable him to give sound and 
informed advice. While in the case of the 
individual client the provider of information and 
the person who acts on the lawyer's advice are 
one and the same, in the corporate context it will 
frequently be employees beyond the control 
group (as defined by the Court of Appeals) who 
will possess the information needed by the 
corporation's lawyers. Middle-level—and indeed 
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lower-level employees can, by actions within the 
scope of their employment, embroil the 
corporation in serious legal difficulties, and it is 
only natural that these employees would have 
the relevant information needed by corporate 
counsel if he is adequately to advise the client 
with respect to such actual or potential 
difficulties. Pp. 390-392.  

          (b) The control group test thus frustrates 
the very purpose of the attorney-client privilege 
by discouraging the communication of relevant 
information by employees of the client 
corporation to attorneys seeking to render legal 
advice to the client. The attorney's advice will 
also frequently be more significant to noncontrol 
employees than to those who officially sanction 
the advice, and the control group test makes it 
more difficult to convey full and frank legal 
advice to the employees who will put into effect 
the client corporation's policy. P. 392.  

          (c) The narrow scope given the attorney-
client privilege by the Court of Appeals not only 
makes it difficult for corporate attorneys to 
formulate sound advice when their client is 
faced with a specific legal problem but also 
threatens to limit the valuable efforts of 
corporate counsel to ensure their client's 
compliance with the law. P. 392-393.  

          (d) Here, the communications at issue 
were made by petitioner's employees to counsel 
for petitioner acting as such, at the direction of 
corporate superiors in order to secure legal 
advice from counsel. Information not available 
from upper-echelon management was needed to 
supply a basis for legal advice concerning 
compliance with securities and tax laws, foreign 
laws, currency regulations, duties to 
shareholders, and potential litigation in each of 
these areas. The communications concerned 
matters within the scope of the employees' 
corporate duties, and the employees themselves 
were sufficiently aware that they were being 
questioned in order that the corporation could 
obtain legal advice. Pp. 394-395.  

          2. The work-product doctrine applies to 
IRS summonses. Pp. 397-402.  

          (a) The obligation imposed by a tax 
summons remains subject to the traditional 
privileges and limitations, and nothing in the 
language  
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or legislative history of the IRS summons 
provisions suggests an intent on the part of 
Congress to preclude application of the work-
product doctrine. P. 398.  

          (b) The Magistrate applied the wrong 
standard when he concluded that the 
Government had made a sufficient showing of 
necessity to overcome the protections of the 
work-product doctrine. The notes and 
memoranda sought by the Government 
constitute work product based on oral 
statements. If they reveal communications, they 
are protected by the attorney-client privilege. To 
the extent they do not reveal communications 
they reveal attorneys' mental processes in 
evaluating the communications. As Federal Rule 
of Civil Procedure 26, which accords special 
protection from disclosure to work product 
revealing an attorney's mental processes, and 
Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 
91 L.Ed. 451, make clear, such work product 
cannot be disclosed simply on a showing of 
substantial need or inability to obtain the 
equivalent without undue hardship. P. 401.  

          600 F.2d 1223, 6 Cir., reversed and 
remanded.  

          Daniel M. Gribbon, Washington, D. C., 
for petitioners.  

          Lawrence G. Wallace, Washington, D. C., 
for respondents.  
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           Justice REHNQUIST delivered the 
opinion of the Court.  
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          We granted certiorari in this case to 
address important questions concerning the 
scope of the attorney-client privilege in the 
corporate context and the applicability of the 
work-product doctrine in proceedings to enforce 
tax summonses. 445 U.S. 925, 100 S.Ct. 1310, 
63 L.Ed.2d 758. With respect to the privilege 
question the parties and various amici have 
described our task as one of choosing between 
two "tests" which have gained adherents in the 
courts of appeals. We are acutely aware, 
however, that we sit to decide concrete cases and 
not abstract propositions of law. We decline to 
lay down a broad rule or series of rules to 
govern all conceivable future questions in this 
area, even were we able to do so. We can and 
do, however, conclude that the attorney-client 
privilege protects the communications involved 
in this case from compelled disclosure and that 
the work-product doctrine does apply in tax 
summons enforcement proceedings.  

I 

          Petitioner Upjohn Co. manufactures and 
sells pharmaceuticals here and abroad. In 
January 1976 independent accountants 
conducting an audit of one of Upjohn's foreign 
subsidiaries discovered that the subsidiary made 
payments to or for the benefit of foreign 
government officials in order to secure 
government business. The accountants, so 
informed petitioner, Mr. Gerard Thomas, 
Upjohn's Vice President, Secretary, and General 
Counsel. Thomas is a member of the Michigan 
and New York Bars, and has been Upjohn's 
General Counsel for 20 years. He consulted with 
outside counsel and R. T. Parfet, Jr., Upjohn's 
Chairman of the Board. It was decided that the 
company would conduct an internal 
investigation of what were termed "questionable 
payments." As part of this investigation the 
attorneys prepared a letter containing a 
questionnaire which was sent to "All Foreign 
General and Area Managers" over the 
Chairman's signature. The letter  
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began by noting recent disclosures that several 
American companies made "possibly illegal" 
payments to foreign government officials and 
emphasized that the management needed full 
information concerning any such payments 
made by Upjohn. The letter indicated that the 
Chairman had asked Thomas, identified as "the 
company's General Counsel," "to conduct an 
investigation for the purpose of determining the 
nature and magnitude of any payments made by 
the Upjohn Company or any of its subsidiaries 
to any employee or official of a foreign 
government." The questionnaire sought detailed 
information concerning such payments. 
Managers were instructed to treat the 
investigation as "highly confidential" and not to 
discuss it with anyone other than Upjohn 
employees who might be helpful in providing 
the requested information. Responses were to be 
sent directly to Thomas. Thomas and outside 
counsel also interviewed the recipients of the 
questionnaire and some 33 other Upjohn officers 
or employees as part of the investigation.  

          On March 26, 1976, the company 
voluntarily submitted a preliminary report to the 
Securities and Exchange Commission on Form 
8-K disclosing certain questionable payments.1 
A copy of the report was simultaneously 
submitted to the Internal Revenue Service, 
which immediately began an investigation to 
determine the tax consequences of the payments. 
Special agents conducting the investigation were 
given lists by Upjohn of all those interviewed 
and all who had responded to the questionnaire. 
On November 23, 1976, the Service issued a 
summons pursuant to 26 U.S.C. § 7602 
demanding production of:  

                    "All files relative to the 
investigation conducted under the supervision of 
Gerard Thomas to identify payments to 
employees of foreign governments and any 
political  
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          contributions made by the Upjohn 
Company or any of its affiliates since January 1, 
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1971 and to determine whether any funds of the 
Upjohn Company had been improperly 
accounted for on the corporate books during the 
same period.  

                    "The records should include but not 
be limited to written questionnaires sent to 
managers of the Upjohn Company's foreign 
affiliates, and memorandums or notes of the 
interviews conducted in the United States and 
abroad with officers and employees of the 
Upjohn Company and its subsidiaries." App. 
17a-18a.  

          The company declined to produce the 
documents specified in the second paragraph on 
the grounds that they were protected from 
disclosure by the attorney-client privilege and 
constituted the work product of attorneys 
prepared in anticipation of litigation. On August 
31, 1977, the United States filed a petition 
seeking enforcement of the summons under 26 
U.S.C. §§ 7402(b) and 7604(a) in the United 
States District Court for the Western District of 
Michigan. That court adopted the 
recommendation of a Magistrate who concluded 
that the summons should be enforced. 
Petitioners appealed to the Court of Appeals for 
the Sixth Circuit which rejected the Magistrate's 
finding of a waiver of the attorney-client 
privilege, 600 F.2d 1223, 1227, n. 12, but agreed 
that the privilege did not apply "[t]o the extent 
that the communications were made by officers 
and agents not responsible for directing Upjohn's 
actions in response to legal advice . . . for the 
simple reason that the communications were not 
the 'client's.' " Id., at 1225. The court reasoned 
that accepting petitioners' claim for a broader 
application of the privilege would encourage 
upper-echelon management to ignore unpleasant 
facts and create too broad a "zone of silence." 
Noting that Upjohn's counsel had interviewed 
officials such as the Chairman and President, the 
Court of Appeals remanded to the District Court 
so that a determination of who was  
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within the "control group" could be made. In a 
concluding footnote the court stated that the 
work-product doctrine "is not applicable to 
administrative summonses issued under 26 
U.S.C. § 7602." Id., at 1228, n. 13.  

II 

          Federal Rule of Evidence 501 provides 
that "the privilege of a witness . . . shall be 
governed by the principles of the common law 
as they may be interpreted by the courts of the 
United States in light of reason and experience." 
The attorney-client privilege is the oldest of the 
privileges for confidential communications 
known to the common law. 8 J. Wigmore, 
Evidence § 2290 (McNaughton rev. 1961). Its 
purpose is to encourage full and frank 
communication between attorneys and their 
clients and thereby promote broader public 
interests in the observance of law and 
administration of justice. The privilege 
recognizes that sound legal advice or advocacy 
serves public ends and that such advice or 
advocacy depends upon the lawyer's being fully 
informed by the client. As we stated last Term in 
Trammel v. United States, 445 U.S. 40, 51, 100 
S.Ct. 906, 913, 63 L.Ed.2d 186 (1980): "The 
lawyer-client privilege rests on the need for the 
advocate and counselor to know all that relates 
to the client's reasons for seeking representation 
if the professional mission is to be carried out." 
And in Fisher v. United States, 425 U.S. 391, 
403, 96 S.Ct. 1569, 1577, 48 L.Ed.2d 39 (1976), 
we recognized the purpose of the privilege to be 
"to encourage clients to make full disclosure to 
their attorneys." This rationale for the privilege 
has long been recognized by the Court, see Hunt 
v. Blackburn, 128 U.S. 464, 470, 9 S.Ct. 125, 
127, 32 L.Ed. 488 (1888) (privilege "is founded 
upon the necessity, in the interest and 
administration of justice, of the aid of persons 
having knowledge of the law and skilled in its 
practice, which assistance can only be safely and 
readily availed of when free from the 
consequences or the apprehension of 
disclosure"). Admittedly complications in the 
application of the privilege arise when the client 
is a corporation, which in theory is an artificial 
creature of the  

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 77 of 126



Upjohn Company v. United States, 449 U.S. 383, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981) 

       - 5 - 

           

  

Page 390  

law, and not an individual; but this Court has 
assumed that the privilege applies when the 
client is a corporation. United States v. 
Louisville & Nashville R. Co., 236 U.S. 318, 
336, 35 S.Ct. 363, 369, 59 L.Ed. 598 (1915), and 
the Government does not contest the general 
proposition.  

          The Court of Appeals, however, 
considered the application of the privilege in the 
corporate context to present a "different 
problem," since the client was an inanimate 
entity and "only the senior management, guiding 
and integrating the several operations, . . . can be 
said to possess an identity analogous to the 
corporation as a whole." 600 F.2d at 1226. The 
first case to articulate the so-called "control 
group test" adopted by the court below, 
Philadelphia v. Westinghouse Electric Corp., 
210 F.Supp. 483, 485 (ED Pa.), petition for 
mandamus and prohibition denied sub nom. 
General Electric Co. v. Kirkpatrick, 312 F.2d 
742 (CA3 1962), cert. denied, 372 U.S. 943, 83 
S.Ct. 937, 9 L.Ed.2d 969 (1963), reflected a 
similar conceptual approach:  

                    "Keeping in mind that the question 
is, Is it the corporation which is seeking the 
lawyer's advice when the asserted privileged 
communication is made?, the most satisfactory 
solution, I think, is that if the employee making 
the communication, of whatever rank he may be, 
is in a position to control or even to take a 
substantial part in a decision about any action 
which the corporation may take upon the advice 
of the attorney, . . . then, in effect, he is (or 
personifies) the corporation when he makes his 
disclosure to the lawyer and the privilege would 
apply." (Emphasis supplied.)  

          Such a view, we think, overlooks the fact 
that the privilege exists to protect not only the 
giving of professional advice to those who can 
act on it but also the giving of information to the 
lawyer to enable him to give sound and 
informed advice. See Trammel, supra, at 51, 100 
S.Ct., at 913; Fisher, supra, at 403, 96 S.Ct., at 

1577. The first step in the resolution of any legal 
problem is ascertaining the factual background 
and sifting through the facts  
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with an eye to the legally relevant. See ABA 
Code of Professional Responsibility, Ethical 
Consideration 4-1:  

          "A lawyer should be fully informed of all 
the facts of the matter he is handling in order for 
his client to obtain the full advantage of our 
legal system. It is for the lawyer in the exercise 
of his independent professional judgment to 
separate the relevant and important from the 
irrelevant and unimportant. The observance of 
the ethical obligation of a lawyer to hold 
inviolate the confidences and secrets of his client 
not only facilitates the full development of facts 
essential to proper representation of the client 
but also encourages laymen to seek early legal 
assistance."  

          See also Hickman v. Taylor, 329 U.S. 
495, 511, 67 S.Ct. 385, 393-394, 91 L.Ed. 451 
(1947).  

          In the case of the individual client the 
provider of information and the person who acts 
on the lawyer's advice are one and the same. In 
the corporate context, however, it will frequently 
be employees beyond the control group as 
defined by the court below-"officers and agents . 
. . responsible for directing [the company's] 
actions in response to legal advice"-who will 
possess the information needed by the 
corporation's lawyers. Middle-level—and indeed 
lower-level—employees can, by actions within 
the scope of their employment, embroil the 
corporation in serious legal difficulties, and it is 
only natural that these employees would have 
the relevant information needed by corporate 
counsel if he is adequately to advise the client 
with respect to such actual or potential 
difficulties. This fact was noted in Diversified 
Industries, Inc. v. Meredith, 572 F.2d 596 (CA8 
1978) (en banc):  
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                    "In a corporation, it may be 
necessary to glean information relevant to a 
legal problem from middle management or non-
management personnel as well as from top 
executives. The attorney dealing with a complex 
legal problem 'is thus faced with a "Hobson's 
choice". If he interviews employees not having 
"the very highest au-  
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          thority", their communications to him will 
not be privileged. If, on the other hand, he 
interviews only those employees with the "very 
highest authority", he may find it extremely 
difficult, if not impossible, to determine what 
happened.' " Id., at 608-609 (quoting Weinschel 
Corporate Employee Interviews and the 
Attorney-Client Privilege, 12 B.C.Ind. & Com. 
L.Rev. 873, 876 (1971)).  

          The control group test adopted by the 
court below thus frustrates the very purpose of 
the privilege by discouraging the communication 
of relevant information by employees of the 
client to attorneys seeking to render legal advice 
to the client corporation. The attorney's advice 
will also frequently be more significant to 
noncontrol group members than to those who 
officially sanction the advice, and the control 
group test makes it more difficult to convey full 
and frank legal advice to the employees who 
will put into effect the client corporation's 
policy. See, e. g., Duplan Corp. v. Deering 
Milliken, Inc., 397 F.Supp. 1146, 1164 (DSC 
1974) ("After the lawyer forms his or her 
opinion, it is of no immediate benefit to the 
Chairman of the Board or the President. It must 
be given to the corporate personnel who will 
apply it").  

          The narrow scope given the attorney-
client privilege by the court below not only 
makes it difficult for corporate attorneys to 
formulate sound advice when their client is 
faced with a specific legal problem but also 
threatens to limit the valuable efforts of 
corporate counsel to ensure their client's 
compliance with the law. In light of the vast and 

complicated array of regulatory legislation 
confronting the modern corporation, 
corporations, unlike most individuals, 
"constantly go to lawyers to find out how to 
obey the law," Burnham, The Attorney-Client 
Privilege in the Corporate Arena, 24 Bus.Law. 
901, 913 (1969), particularly since compliance 
with the law in this area is hardly an instinctive 
matter, see, e. g., United States v. United States 
Gypsum Co., 438 U.S. 422, 440-441, 98 S.Ct. 
2864, 2875-2876, 57 L.Ed.2d 854 (1978) ("the 
behavior proscribed by the [Sherman] Act is  

  

Page 393  

often difficult to distinguish from the gray zone 
of socially acceptable and economically 
justifiable business conduct").2 The test adopted 
by the court below is difficult to apply in 
practice, though no abstractly formulated and 
unvarying "test" will necessarily enable courts to 
decide questions such as this with mathematical 
precision. But if the purpose of the attorney-
client privilege is to be served, the attorney and 
client must be able to predict with some degree 
of certainty whether particular discussions will 
be protected. An uncertain privilege, or one 
which purports to be certain but results in widely 
varying applications by the courts, is little better 
than no privilege at all. The very terms of the 
test adopted by the court below suggest the 
unpredictability of its application. The test 
restricts the availability of the privilege to those 
officers who play a "substantial role" in deciding 
and directing a corporation's legal response. 
Disparate decisions in cases applying this test 
illustrate its unpredictability. Compare, e. g., 
Hogan v. Zletz, 43 F.R.D. 308, 315-316 (ND 
Okl.1967), aff'd in part sub nom. Natta v. 
Hogan, 392 F.2d 686 (CA10 1968) (control 
group includes managers and assistant managers 
of patent division and research and development 
department), with Congoleum Industries, Inc. v. 
GAF Corp., 49 F.R.D. 82, 83-85 (ED Pa.1969), 
aff'd, 478 F.2d 1398 (CA3 1973) (control group 
includes only division and corporate vice 
presidents, and not two directors of research and 
vice president for production and research).  
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          The communications at issue were made 
by Upjohn employees 3 to counsel for Upjohn 
acting as such, at the direction of corporate 
superiors in order to secure legal advice from 
counsel. As the Magistrate found, "Mr. Thomas 
consulted with the Chairman of the Board and 
outside counsel and thereafter conducted a 
factual investigation to determine the nature and 
extent of the questionable payments and to be in 
a position to give legal advice to the company 
with respect to the payments." (Emphasis 
supplied.) 78-1 USTC ¶ 9277, pp. 83,598, 
83,599. Information, not available from upper-
echelon management, was needed to supply a 
basis for legal advice concerning compliance 
with securities and tax laws, foreign laws, 
currency regulations, duties to shareholders, and 
potential litigation in each of these areas.4 The 
communications concerned matters within the 
scope of the employees' corporate duties, and the 
employees themselves were sufficiently aware 
that they were being questioned in order that the 
corporation could obtain legal advice. The 
questionnaire identified Thomas as "the 
company's General Counsel" and referred in its 
opening sentence to the possible illegality of 
payments such as the ones on which information 
was sought. App. 40a. A statement of policy 
accompanying the questionnaire clearly 
indicated the legal implications of the 
investigation. The policy statement was issued 
"in order that there be no uncertainty in the 
future as to the policy with respect to the 
practices which are the subject of this investiga-  
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tion." It began "Upjohn will comply with all 
laws and regulations," and stated that 
commissions or payments "will not be used as a 
subterfuge for bribes or illegal payments" and 
that all payments must be "proper and legal." 
Any future agreements with foreign distributors 
or agents were to be approved "by a company 
attorney" and any questions concerning the 

policy were to be referred "to the company's 
General Counsel." Id., at 165a-166a. This 
statement was issued to Upjohn employees 
worldwide, so that even those interviewees not 
receiving a questionnaire were aware of the legal 
implications of the interviews. Pursuant to 
explicit instructions from the Chairman of the 
Board, the communications were considered 
"highly confidential" when made, id., at 39a, 
43a, and have been kept confidential by the 
company.5 Consistent with the underlying 
purposes of the attorney-client privilege, these 
communications must be protected against 
compelled disclosure.  

          The Court of Appeals declined to extend 
the attorney-client privilege beyond the limits of 
the control group test for fear that doing so 
would entail severe burdens on discovery and 
create a broad "zone of silence" over corporate 
affairs. Application of the attorney-client 
privilege to communications such as those 
involved here, however, puts the adversary in no 
worse position than if the communications had 
never taken place. The privilege only protects 
disclosure of communications; it does not 
protect disclosure of the underlying facts by 
those who communicated with the attorney:  

          "[T]he protection of the privilege extends 
only to communications and not to facts. A fact 
is one thing and a communication concerning 
that fact is an entirely dif-  
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          ferent thing. The client cannot be 
compelled to answer the question, 'What did you 
say or write to the attorney?' but may not refuse 
to disclose any relevant fact within his 
knowledge merely because he incorporated a 
statement of such fact into his communication to 
his attorney." Philadelphia v. Westinghouse 
Electric Corp., 205 F.Supp. 830, 831 ( q2.7).  

          See also Diversified Industries, 572 F.2d., 
at 611; State ex rel. Dudek v. Circuit Court, 34 
Wis.2d 559, 580, 150 N.W.2d 387, 399 (1967) 
("the courts have noted that a party cannot 
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conceal a fact merely by revealing it to his 
lawyer"). Here the Government was free to 
question the employees who communicated with 
Thomas and outside counsel. Upjohn has 
provided the IRS with a list of such employees, 
and the IRS has already interviewed some 25 of 
them. While it would probably be more 
convenient for the Government to secure the 
results of petitioner's internal investigation by 
simply subpoenaing the questionnaires and notes 
taken by petitioner's attorneys, such 
considerations of convenience do not overcome 
the policies served by the attorney-client 
privilege. As Justice Jackson noted in his 
concurring opinion in Hickman v. Taylor, 329 
U.S., at 516, 67 S.Ct., at 396: "Discovery was 
hardly intended to enable a learned profession to 
perform its functions . . . on wits borrowed from 
the adversary."  

          Needless to say, we decide only the case 
before us, and do not undertake to draft a set of 
rules which should govern challenges to 
investigatory subpoenas. Any such approach 
would violate the spirit of Federal Rule of 
Evidence 501. See S.Rep. No. 93-1277, p. 13 
(1974) ("the recognition of a privilege based on 
a confidential relationship . . . should be 
determined on a case-by-case basis"); Trammel, 
445 U.S., at 47, 100 S.Ct., at 910-911; United 
States v. Gillock, 445 U.S. 360, 367, 100 S.Ct. 
1185, 1190, 63 L.Ed.2d 454 (1980). While such 
a "case-by-case" basis may to some slight extent 
undermine desirable certainty in the boundaries 
of the attor-  
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ney-client privilege, it obeys the spirit of the 
Rules. At the same time we conclude that the 
narrow "control group test" sanctioned by the 
Court of Appeals, in this case cannot, consistent 
with "the principles of the common law as . . . 
interpreted . . . in the light of reason and 
experience," Fed. Rule Evid. 501, govern the 
development of the law in this area.  

III 

          Our decision that the communications by 
Upjohn employees to counsel are covered by the 
attorney-client privilege disposes of the case so 
far as the responses to the questionnaires and 
any notes reflecting responses to interview 
questions are concerned. The summons reaches 
further, however, and Thomas has testified that 
his notes and memoranda of interviews go 
beyond recording responses to his questions. 
App. 27a-28a, 91a-93a. To the extent that the 
material subject to the summons is not protected 
by the attorney-client privilege as disclosing 
communications between an employee and 
counsel, we must reach the ruling by the Court 
of Appeals that the work-product doctrine does 
not apply to summonses issued under 26 U.S.C. 
§ 7602.6  

          The Government concedes, wisely, that 
the Court of Appeals erred and that the work-
product doctrine does apply to IRS summonses. 
Brief for Respondents 16, 48. This doctrine was 
announced by the Court over 30 years ago in 
Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 
91 L.Ed. 451 (1947). In that case the Court 
rejected "an attempt, without purported necessity 
or justification, to secure written statements, 
private memoranda and personal recollections 
prepared or formed by an adverse party's 
counsel in the course of his legal duties." Id., at 
510, 67 S.Ct., at 393. The Court noted that "it is 
essential that a lawyer work with  
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a certain degree of privacy" and reasoned that if 
discovery of the material sought were permitted  

          "much of what is now put down in writing 
would remain unwritten. An attorney's thoughts, 
heretofore inviolate, would not be his own. 
Inefficiency, unfairness and sharp practices 
would inevitably develop in the giving of legal 
advice and in the preparation of cases for trial. 
The effect on the legal profession would be 
demoralizing. And the interests of the clients 
and the cause of justice would be poorly 
served." Id., at 511, 67 S.Ct., at 393-394.  
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          The "strong public policy" underlying the 
work-product doctrine was reaffirmed recently 
in United States v. Nobles, 422 U.S. 225, 236-
240, 95 S.Ct. 2160, 2169-2171, 45 L.Ed.2d 141 
(1975), and has been substantially incorporated 
in Federal Rule of Civil Procedure 26(b)(3).7  

          As we stated last Term, the obligation 
imposed by a tax summons remains "subject to 
the traditional privileges and limitations." United 
States v. Euge, 444 U.S. 707, 714, 100 S.Ct. 
874, 879-880, 63 L.Ed.2d 741 (1980). Nothing 
in the language of the IRS summons provisions 
or their legislative history suggests an intent on 
the part of Congress to preclude application of 
the work-product doctrine. Rule 26(b)(3) 
codifies the work-product doctrine, and the 
Federal Rules of Civil Procedure are made 
applicable  
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to summons enforcement proceedings by Rule 
81(a)(3). See Donaldson v. United States, 400 
U.S. 517, 528, 91 S.Ct. 534, 541, 27 L.Ed.2d 
580 (1971). While conceding the applicability of 
the work-product doctrine, the Government 
asserts that it has made a sufficient showing of 
necessity to overcome its protections. The 
Magistrate apparently so found, 78-1 USTC ¶ 
9277, p. 83,605. The Government relies on the 
following language in Hickman:  

                    "We do not mean to say that all 
written materials obtained or prepared by an 
adversary's counsel with an eye toward litigation 
are necessarily free from discovery in all cases. 
Where relevant and nonprivileged facts remain 
hidden in an attorney's file and where production 
of those facts is essential to the preparation of 
one's case, discovery may properly be had. . . . 
And production might be justified where the 
witnesses are no longer available or can be 
reached only with difficulty." 329 U.S., at 511, 
67 S.Ct., at 394.  

          The Government stresses that 
interviewees are scattered across the globe and 
that Upjohn has forbidden its employees to 

answer questions it considers irrelevant. The 
above-quoted language from Hickman, however, 
did not apply to "oral statements made by 
witnesses . . . whether presently in the form of 
[the attorney's] mental impressions or 
memoranda." Id., at 512, 67 S.Ct., at 394. As to 
such material the Court did "not believe that any 
showing of necessity can be made under the 
circumstances of this case so as to justify 
production. . . . If there should be a rare situation 
justifying production of these matters 
petitioner's case is not of that type." Id., at 512-
513, 67 S.Ct., at 394-395. See also Nobles, 
supra, 422 U.S., at 252-253, 95 S.Ct., at 2177 
(WHITE, J., concurring). Forcing an attorney to 
disclose notes and memoranda of witnesses' oral 
statements is particularly disfavored because it 
tends to reveal the attorney's mental processes, 
329 U. S., at 513, 67 S.Ct., at 394-395 ("what he 
saw fit to write down regarding witnesses' 
remarks"); id, at 516-517, 67 S.Ct., at 396 ("the 
statement would be his [the  
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attorney's] language, permeated with his 
inferences") (Jackson, J., concurring).8  

          Rule 26 accords special protection to work 
product revealing the attorney's mental 
processes. The Rule permits disclosure of 
documents and tangible things constituting 
attorney work product upon a showing of 
substantial need and inability to obtain the 
equivalent without undue hardship. This was the 
standard applied by the Magistrate, 78-1 USTC 
¶ 9277, p. 83,604. Rule 26 goes on, however, to 
state that "[i]n ordering discovery of such 
materials when the required showing has been 
made, the court shall protect against disclosure 
of the mental impressions, conclusions, opinions 
or legal theories of an attorney or other 
representative of a party concerning the 
litigation." Although this language does not 
specifically refer to memoranda based on oral 
statements of witnesses, the Hickman court 
stressed the danger that compelled disclosure of 
such memoranda would reveal the attorney's 
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mental processes. It is clear that this is the sort 
of material the draftsmen of the Rule had in 
mind as deserving special protection. See Notes 
of Advisory Committee on 1970 Amendment to 
Rules, 28 U.S.C.App., p. 442 ("The subdivision . 
. . goes on to protect against disclosure the 
mental impressions, conclusions, opinions, or 
legal theories . . . of an attorney or other 
representative of a party. The Hickman opinion 
drew special attention to the need for protecting 
an attorney against discovery of memoranda 
prepared from recollection of oral interviews. 
The courts have steadfastly safeguarded against 
disclosure of lawyers' mental impressions and 
legal theories . . .").  
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          Based on the foregoing, some courts have 
concluded that no showing of necessity can 
overcome protection of work product which is 
based on oral statements from witnesses. See, e. 
g., In re Grand Jury Proceedings, 473 F.2d 840, 
848 (CA8 1973) (personal recollections, notes, 
and memoranda pertaining to conversation with 
witnesses); In re Grand Jury Investigation, 412 
F.Supp. 943, 949 (ED Pa.1976) (notes of 
conversation with witness "are so much a 
product of the lawyer's thinking and so little 
probative of the witness's actual words that they 
are absolutely protected from disclosure"). 
Those courts declining to adopt an absolute rule 
have nonetheless recognized that such material 
is entitled to special protection. See, e. g., In re 
Grand Jury Investigation, 599 F.2d 1224, 1231 
(CA3 1979) ("special considerations . . . must 
shape any ruling on the discoverability of 
interview memoranda . . .; such documents will 
be discoverable only in a 'rare situation' "); Cf. 
In re Grand Jury Subpoena, 599 F.2d 504, 511-
512 (CA2 1979).  

          We do not decide the issue at this time. It 
is clear that the Magistrate applied the wrong 
standard when he concluded that the 
Government had made a sufficient showing of 
necessity to overcome the protections of the 
work-product doctrine. The Magistrate applied 

the "substantial need" and "without undue 
hardship" standard articulated in the first part of 
Rule 26(b)(3). The notes and memoranda sought 
by the Government here, however, are work 
product based on oral statements. If they reveal 
communications, they are, in this case, protected 
by the attorney-client privilege. To the extent 
they do not reveal communications, they reveal 
the attorneys' mental processes in evaluating the 
communications. As Rule 26 and Hickman make 
clear, such work product cannot be disclosed 
simply on a showing of substantial need and 
inability to obtain the equivalent without undue 
hardship.  

          While we are not prepared at this juncture 
to say that such material is always protected by 
the work-product rule, we  
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think a far stronger showing of necessity and 
unavailability by other means than was made by 
the Government or applied by the Magistrate in 
this case would be necessary to compel 
disclosure. Since the Court of Appeals thought 
that the work-product protection was never 
applicable in an enforcement proceeding such as 
this, and since the Magistrate whose 
recommendations the District Court adopted 
applied too lenient a standard of protection, we 
think the best procedure with respect to this 
aspect of the case would be to reverse the 
judgment of the Court of Appeals for the Sixth 
Circuit and remand the case to it for such further 
proceedings in connection with the work-
product claim as are consistent with this opinion.  

          Accordingly, the judgment of the Court of 
Appeals is reversed, and the case remanded for 
further proceedings.  

          It is so ordered.  

           Chief Justice BURGER, concurring in 
part and concurring in the judgment.  

          I join in Parts I and III of the opinion of 
the Court and in the judgment. As to Part II, I 
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agree fully with the Court's rejection of the so-
called "control group" test, its reasons for doing 
so, and its ultimate holding that the 
communications at issue are privileged. As the 
Court states, however, "if the purpose of the 
attorney-client privilege is to be served, the 
attorney and client must be able to predict with 
some degree of certainty whether particular 
discussions will be protected." Ante, at 393. For 
this very reason, I believe that we should 
articulate a standard that will govern similar 
cases and afford guidance to corporations, 
counsel advising them, and federal courts.  

          The Court properly relies on a variety of 
factors in concluding that the communications 
now before us are privileged. See ante, at 394-
395. Because of the great importance of the 
issue, in my view the Court should make clear 
now that, as a  

  

Page 403  

general rule, a communication is privileged at 
least when, as here, an employee or former 
employee speaks at the direction of the 
management with an attorney regarding conduct 
or proposed conduct within the scope of 
employment. The attorney must be one 
authorized by the management to inquire into 
the subject and must be seeking information to 
assist counsel in performing any of the following 
functions: (a) evaluating whether the employee's 
conduct has bound or would bind the 
corporation; (b) assessing the legal 
consequences, if any, of that conduct; or (c) 
formulating appropriate legal responses to 
actions that have been or may be taken by others 
with regard to that conduct. See, e. g., 
Diversified Industries, Inc. v. Meredith, 572 
F.2d 596, 609 (CA8 1978) (en banc); Harper & 
Row Publishers, Inc. v. Decker, 423 F.2d 487, 
491-492 (CA7 1970), aff'd by an equally divided 
Court, 400 U.S. 348, 91 S.Ct. 479, 27 L.Ed.2d 
433 (1971); Duplan Corp v. Deering Milliken, 
Inc., 397 F.Supp. 1146, 1163-1165 (DSC 1974). 
Other communications between employees and 
corporate counsel may indeed be privileged—as 

the petitioners and several amici have suggested 
in their proposed formulations *—but the need 
for certainty does not compel us now to 
prescribe all the details of the privilege in this 
case.  

          Nevertheless, to say we should not reach 
all facets of the privilege does not mean that we 
should neglect our duty to provide guidance in a 
case that squarely presents the question in a 
traditional adversary context. Indeed, because 
Federal Rule of Evidence 501 provides that the 
law of privileges "shall be governed by the 
principles of the common law as they may be 
interpreted by the courts of the United States in 
the light of reason and experience," this Court 
has a special duty to clarify aspects of the law of 
privileges properly  

  

Page 404  

before us. Simply asserting that this failure "may 
to some slight extent undermine desirable 
certainty," ante, at 396, neither minimizes the 
consequences of continuing uncertainty and 
confusion nor harmonizes the inherent 
dissonance of acknowledging that uncertainty 
while declining to clarify it within the frame of 
issues presented.  

1. On July 28, 1976, the company filed an 
amendment to this report disclosing further 
payments.  

2. The Government argues that the risk of civil 
or criminal liability suffices to ensure that 
corporations will seek legal advice in the 
absence of the protection of the privilege. This 
response ignores the fact that the depth and 
quality of any investigations, to ensure 
compliance with the law would suffer, even 
were they undertaken. The response also proves 
too much, since it applies to all communications 
covered by the privilege: an individual trying to 
comply with the law or faced with a legal 
problem also has strong incentive to disclose 
information to his lawyer, yet the common law 
has recognized the value of the privilege in 
further facilitating communications.  
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3. Seven of the eighty-six employees 
interviewed by counsel had terminated their 
employment with Upjohn at the time of the 
interview. App. 33a-38a. Petitioners argue that 
the privilege should nonetheless apply to 
communications by these former employees 
concerning activities during their period of 
employment. Neither the District Court nor the 
Court of Appeals had occasion to address this 
issue, and we decline to decide it without the 
benefit of treatment below.  

4. See id., at 26a-27a, 103a, 123a-124a. See also 
In re Grand Jury Investigation, 599 F.2d 1224, 
1229 (CA3 1979); In re Grand Jury Subpoena, 
599 F.2d 504, 511 (CA2 1979).  

5. See Magistrate's opinion, 78-1 USTC ¶ 9277, 
p. 83,599: "The responses to the questionnaires 
and the notes of the interviews have been treated 
as confidential material and have not been 
disclosed to anyone except Mr. Thomas and 
outside counsel."  

6. The following discussion will also be relevant 
to counsel's notes and memoranda of interviews 
with the seven former employees should it be 
determined that the attorney-client privilege 
does not apply to them. See n. 3, supra.  

7. This provides, in pertinent part:  

"[A] party may obtain discovery of documents 
and tangible things otherwise discoverable under 
subdivision (b)(1) of this rule and prepared in 
anticipation of litigation or for trial by or for 
another party or by or for that other party's 
representative (including his attorney, 
consultant, surety, indemnitor, insurer, or agent) 
only upon a showing that the party seeking 
discovery has substantial need of the materials in 
the preparation of his case and that he is unable 
without undue hardship to obtain the substantial 
equivalent of the materials by other means. In 
ordering discovery of such materials when the 
required showing has been made, the court shall 
protect against disclosure of the mental 
impressions, conclusions, opinions, or legal 
theories of an attorney or other representative of 
a party concerning the litigation."  

8. Thomas described his notes of the interviews 
as containing "what I considered to be the 
important questions, the substance of the 
responses to them, my beliefs as to the 
importance of these, my beliefs as to how they 
related to the inquiry, my thoughts as to how 
they related to other questions. In some 
instances they might even suggest other 
questions that I would have to ask or things that 
I needed to find elsewhere." 78-1 USTC ¶ 9277, 
p. 83,599.  

* See Brief for Petitioners 21-23, and n. 25; 
Brief for American Bar Association as Amicus 
Curiae 5-6, and n. 2; Brief for American College 
of Trial Lawyers and 33 Law Firms as Amici 
Curiae 9-10, and n. 5.  
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Please note, these additional resources are provided by the Association of Corporate 

Counsel and not by the faculty of this session. 

ACC Extras 

Supplemental resources available on www.acc.com!

 

 

Conflicts of Interest: Who is Your Client. 

Program Material. May 2008  

http://www.acc.com/legalresources/resource.cfm?show=20029 

 

Toolkit: Corporate Conflict of Interest, American-style. 

ACC Docket. December 2005  

http://www.acc.com/legalresources/resource.cfm?show=20814 

 

Code of Ethics and Conflicts of Interest Policy for Directors, Officers and 

Senior Team Leaders. 

Sample Form & Policy. December 2006  

http://www.acc.com/legalresources/resource.cfm?show=12689 
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