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Faculty Biographies 
 
 
Ellen Dunkin 
  
Ellen R. Dunkin is senior vice president and associate general counsel for Crump Group, 
Inc., the largest wholesale insurance broker in the United States, and a leading U.S. 
provider of recordkeeping and support services to company-sponsored retirement plans. 
At Crump, she provides advice on a wide range of corporate, finance, human resources, 
compliance and risk management related issues. 
 
Ms. Dunkin was previously general counsel and director of government affairs of the 
Risk and Insurance Management Society, Inc. (“RIMS”) in New York, a non-profit 
professional association dedicated to advancing the practice of risk management. Prior to 
joining RIMS, she served as senior attorney at Marsh & McLennan Companies, where 
she provided counsel in the areas of securities regulation, mergers and acquisitions, 
executive compensation and employee benefits. Prior to those roles, Ms. Dunkin was a 
corporate associate at Willkie Farr & Gallagher in New York. 
 
She is a former Chair of ACC’s non-profit Organizations Committee, and a member of 
the Employment & Labor and Small Law Departments Committees. She served on the 
New York City Bar Association’s Hurricane Katrina Working Group and is a former 
member of its Non-Profit Committee. Ms. Dunkin is a member of the Town of 
Mamaroneck (NY) Planning Board and previously served as president and director of the 
Mamaroneck Schools Foundation. 
 
Ms. Dunkin graduated from St. John’s University School of Law, where she was an 
editor of the Law Review, and received her BA from the University at Albany-SUNY. 
 
Edwin Farren 
  
Edwin F. Farren is an assistant general counsel for Capital One in Richmond, VA. He is a 
member of the Capital One employment, securities and governance group in the legal 
department. Mr. Farren provides strategic legal counsel and compliance advice across a 
broad range of U.S. employment law issues. His work includes legal support for complex 
human resources programs and initiatives. Previously, he also managed U.S. employment 
litigation for Capital One. 
 
Before joining Capital One, Mr. Farren practiced law with Hunton & Williams in 
Richmond, Virginia. There, he specialized in employment law litigation, advice and 
training. His practice included significant experience in federal and state courts, as well 
as expertise in affirmative action planning and managing audits by the OFCCP. 
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He is a member of ACC, the Virginia State Bar, and the Richmond Bar Association. He 
serves as a co-chair of the membership subcommittee of the ACC's Employment & Labor 
Law Committee and is a member of the ACC's WMACCA chapter. 
 
Mr. Farren earned his BA, with distinction, from the University of Virginia and his JD 
from Washington & Lee University, graduating magna cum laude. 
 
Curtis Schehr 
  
Curtis L. Schehr serves as senior vice president, chief compliance officer and executive 
counsel of DynCorp International Inc. in Falls Church, VA. Mr. Schehr is responsible for 
developing and implementing an integrated governance, risk and compliance framework 
that captures ethics, compliance and regulatory areas, and effectively supports an 
accountable and transparent business environment. Mr. Schehr reports to the president 
and chief executive officer and to the audit committee of the board of directors. Mr. 
Schehr has management oversight for the company’s ethics and business conduct 
program, related internal investigations, internal audit, and trade compliance, which 
includes all export and import activities. Mr. Schehr is also responsible for other related 
regulatory and compliance matters including the Foreign Corrupt Practices Act. 
 
Prior to being appointed as chief compliance officer, Mr. Schehr served as senior vice 
president, general counsel and secretary of DynCorp International. Before joining 
DynCorp International, Mr. Schehr was senior vice president, general counsel and 
secretary of Anteon International Corporation. At Anteon, Mr. Schehr was part of the 
corporate leadership team that spearheaded the company's growth and acquisition 
strategy, including an initial public offering. 
 
Mr. Schehr currently serves as president-elect of ACC’s WMACCA Chapter. 
 
Mr. Schehr holds two BAs from Lehigh University, where he was elected to Phi Beta 
Kappa. He earned his JD degree, with honors, from the George Washington University 
Law School. 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 3 of 287



Family and Caregiver Rights 

Family Caregivers Trivia Quiz*  

1. How many people are currently caring for an elderly or 
disabled loved one? 

  a. 8 million b. 22 million c. 50 million 

2. Who said “There are only four kinds of people in the world: 
those who have been caregivers; those who are currently 
caregivers; those who will be caregivers; those who will 
need caregivers”? 

  a. Rosalynn Carter b. Mother Theresa c. Ralph Nader 

*2008 IlluminAge Communication Partners 

Family Caregivers Trivia Quiz cont’d 

4. Adults who are raising children under 18 while providing 
care for an elderly parent are often called... 
a. “The Sandwich Generation” 
b. “Society’s Squeezed Stratum” 
c. “The Double Duty Group” 

5. Respite care, which provides a temporary break for 
caregivers… 
a. Isn’t a good idea because it upsets the routine 
b. Can be provided in the home 
c. May be a short-term onsite program at a nursing home 
d. Both B & C 

6. What percentage of family caregivers are women? 
a. 40 b. 60 c. 80 d. 95 
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Family Caregivers Trivia Quiz cont’d 

7. The Family and Medical Leave Act of 1993 allows 
employees of larger companies to take a 12 week 
leave if they…. 

a. Experience an illness 
b. Have a baby 
c. Provide care for an ill spouse or parent 
d. All of the above 

8. The annual dollar value of the services provided 
by family caregivers is… 

a. $400 million b. $25 billion c. $306 billion 

Family Caregivers Trivia Quiz cont’d 

9. The best way to be a good caregiver is…. 
a. To sacrifice everything for the loved one’s needs 

b. To take care of the caregiver, too 

c. To graciously turn down offers of help 

10. Help for family caregivers is available through…. 
a. State and Area Agencies on Aging 

b. Federal programs 

c. Volunteer groups 

d. All of the above 
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The Healthy Families Act 

• H.R. 2460 introduced by Rep. Rosa DeLauro 
(CT-3) 

• S. 1152 introduced by Sen. Edward M. 
Kennedy (MA) 

• Title:  To allow Americans to earn paid sick 
time so that they can address their own 
health needs and the health needs of their 
families. 

Family-Friendly Workplace Act 

• H.R. 933 introduced by Rep. Cathy 
McMorris Rodgers (WA-5) 

• Title:  Amends the Fair Labor Standards 
Act of 1938 to provide for compensatory 
time for employees in the private sector. 
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Working Families Flexibility Act 

• H.R. 1274 introduced by Rep. Carolyn 
B. Maloney (NY-14) 

• Title:  To permit employees to request, 
and to ensure employers consider 
requests for, flexible work terms and 
conditions, and for other purposes. 

Paid Vacation Act 

• H.R. 2564 introduced by Rep. Alan 
Grayson (FL-8) 

• Title:  To amend the Fair Labor 
Standards Act to require that employers 
provide a minimum of one (1) week of 
paid annual leave to employees.  
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Other Legislation 

• Employment Non-Discrimination Act 

– H.R. 3017 and H.R. 2981 both introduced 
by Rep. Barney Frank (MA-4) 

– Title:  To prohibit employment 
discrimination on the basis of sexual 
orientation or gender identity. 

Other Possible Legislation 

• The Independent Contractor Proper 
Classification Act 

– S.2044 in 110th Congress.  Introduced by 
Sen. Barack Obama 

• Expansion/Repeal of FMLA Regulations 

– Some buzz that FMLA regulations adopted 
in Fall 2008 may be repealed or revised. 
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Pay Discrimination Legislation in 2009  

Lilly Ledbetter Fair Pay Act 

• First law signed by President 
Obama 

• Reverses Supreme Court’s 
ruling in Ledbetter 

• Changes time limitations for 
EEOC pay discrimination 

charges 

Paycheck Fairness Act 

• Passed House in January 
2009 

• Proposes significant changes 
to Equal Pay Act 

• Changes claim standards, 
imposes new litigation rules, 

and dictates agency efforts 

Fair Pay Act  

• Introduced in House and 
Senate in April 2009 

• Proposes new protections  
beyond Equal Pay Act 

• Addresses occupational  
segregation using equivalent 

value approach  

Increased Possibility for Class Action Pay Challenges 

Lilly Ledbetter Fair Pay Act – Codifying the 

“Paycheck Rule” 

An unlawful employment practice occurs: 
• when a discriminatory compensation decision or other 

practice is adopted; 

• when an individual becomes subject to a discriminatory 
compensation decision or other practice; or 

• when an individual is affected by application of a 
discriminatory compensation decision or other practice, 
including each time wages, benefits or other 
compensation is paid, resulting in whole or in part from 
such a decision or other practice 
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Lilly Ledbetter Fair Pay Act – Other Key Aspects 

• Applies to pay claims under Title VII, ADEA, ADA & 
Rehabilitation Act 

• Retroactive to May 28, 2007 

• Back pay continues to be limited to two year period 

• Questions Remain  

How far will courts take the scope of “other practice”? 

Equitable defenses such as laches or waiver? 

Paycheck Fairness Act Proposals  

Alters Claim Standards 

• Tougher burden for 
employer defense 

– “Bona fide factor other 
than sex” 

– Factor must be job 
related & consistent 
with business necessity 

• Broader definition of 
“establishment” 

• Expands retaliation 
provision to protect 
discussions of wages  

New Litigation Rules 

• Move to Rule 23 “opt 
out” class action vehicle 

• Enhanced penalties 
– Uncapped 

compensatory and 
punitive damages 

– Punitive damages  
without proof of 
discriminatory intent 

Dictates Agency Action  

• EEOC to develop new 
methods to collect pay 
data from employers 

• Changes to OFCCP 
practices 

– Return of pay grade 
methodology 

– Multiple regression not 
required 

– No limits on types of 
evidence or methods of 
evaluation  

– Reinstates EO Survey 
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Fair Pay Act Proposals 
• Far Broader than the Equal Pay Act 

Equal pay for “equivalent work” 
Covers sex, race, and national origin 

• Allows different wages based on seniority, merit or production systems, or 
based on bona fide factor if job related and furthers business purpose 

• Gives workers option to file with EEOC or court 

Uncapped compensatory and punitive damages 

• Requires annual employer report filed with EEOC  
Disclose wage rates paid to employees in each classification/job with breakout by 
sex, race, national origin (no individual names) 

EEOC may publish any data submitted, and must make reports and data available 
to public 

Proactive Employer Strategies to Respond 

to New Pay Legislation  

• Ensure proper documentation of pay decisions  
– Consider the broader categories of records impacting pay 

• Pay Mix – base salary v. variable pay 

• Review and revise record retention practices, as appropriate 

• Avoid excessive manger discretion in pay decisions 
– Use objective decision criteria and guardrails for mangers 
– Ensure consistent processes and adequate governance  
– Train managers on process and EEO 

• Conduct periodic privileged equity studies and remediate, as 
appropriate  
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Practical Considerations in Pay Equity Studies 

• Maintain the attorney-client privilege 

• Similarly situated employee groups remain critical  
– Review job structures, job analyses and job descriptions  

• Set realistic expectations – Diagnosis and Remediation 

• Multiple regression & non-statistical cohort analyses 
– Confirm factors that drive & explain pay 

– Identify material unexplained differences 
– Peeling back the layers of the onion 

• Common hurdles - data availability and integrations 

• Roll up analyses – Multiple lenses add value 

Forewarn Act Proposals 

• Expands employer 
coverage 

• Lowers triggers for 
“plant closing” and 
“mass layoff” 

• Increases notice period 
to 90 days 

• Adds required recipients 
and content to notices 

• Creates new DOL 
enforcement scheme 

• Increases penalties 
(double back pay) 

• New restrictions on 
waiver of rights 

• New posters & 
obligation to distribute 
DOL guide 
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Immigration Reform Issues 

• Revised I-9 form 

• New I-9 audits 

• FAR E-Verify Rules 

• ARRA – H-1B limitations  

Bottom Line – Audit your I-9 processes  

Equal Remedies Act Proposal 

Removes caps on compensatory and 

punitive damages under Title VII and ADA 
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Age 
Discrimination in 
Employment 
Act 

ADEA Amendments – Gross v. FBL Decision 

• U.S. Supreme Court decided in Gross v. FBL Financial Services (6/18/09) that 
“mixed-motive” analysis sometimes used in Title VII cases does not apply to age 
discrimination cases under the ADEA 

• Court ruled (5-4 decision) that a plaintiff in a disparate treatment age 
discrimination case always bears the burden of proving that age was the “but-
for” cause of the challenged adverse employment action  

• Burden of persuasion does not shift to employer to show that it would have 
taken same action regardless of age – even if plaintiff produces some evidence 
that age was a motivating factor in decision-making process 

• Unlike Title VII, Court ruled that the ADEA does not permit a plaintiff to establish 
liability merely by proving that discrimination was one of the motivating factors in 
the employment decision 

• Court’s ruling was relatively surprising since the formal issue before it was the 
proper type of evidence a plaintiff must introduce in order to be entitled to 
“mixed-motive” instruction to the jury 
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ADEA Amendments – Gross Decision 
• Observations 

– Effect of more difficult causation standard will make age cases 
more difficult for plaintiffs 

– Expect legislative activity seeking to reverse the effect of Gross 
decision and apply Title VII mixed-motive standards to ADEA cases 

• Sen. Patrick Leahy (D – VT) issued a public statement 
expressing  displeasure with Gross decision.  “The decision…
reminds me of the court’s wrong-headed ruling in Ledbetter.  In 
fact, it was these same five justices who misconstrued an 
employment discrimination statute in that case,” Leahy said. 

» Justices supporting FBL decision:  Thomas, Roberts, 
Scalia, Kennedy and Alito 

ADEA Disparate Impact – Smith and Meacham 

• Supreme Court decided in Smith v. City of Jackson (2005) that a 
defense to a disparate impact claim under the ADEA does not require 
showing a business necessity, but rather, a reasonable factor other 
than age (RFOA) 

• Court did not determine which party bore the burden of proving RFOA 

• EEOC issued NPRM in March 2008 (73 FR 16807) to conform EEOC 
regs to Smith decision and took position that employer had the burden 
of proving RFOA 

• March 2008 NPRM proposed revisions provide for the RFOA defense 
and Court requirement that employee is responsible for isolating and 
identifying the specific employment practices that are allegedly 
responsible for any observed statistical disparities 
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ADEA Disparate Impact – Smith and Meacham 

• Supreme Court decided Meacham v. Atomic Knolls Lab on June 19, 
2008 holding that employer exemption from liability for ADEA disparate 
impact claim based on reasonable factors other than age (RFOA) 
creates an affirmative defense on which employer bears the burden of 
production and persuasion. 

• Following decisions in Smith and Meacham, EEOC believes it is 
appropriate to issue a separate Notice of Proposed Rulemaking 
(NPRM) to address the scope of the RFOA defense.  

• New NPRM will be titled "Reasonable Factors Other Than Age Under 
the Age Discrimination in Employment Act.” 

Employee Free Choice Act 
• Unionized workforce has decreased 

substantially over last 
30 years and union bargaining power has 

significantly declined 

• Union and its proponents argue that employers 
(i) use election process to delay and argue 
against unions; and (ii) drag out negotiation of 
first contract 

• EFCA’s primary elements 

– Substitute card check for secret ballot 
election 

– Binding arbitration decides first contract if 
negotiations are unsuccessful after 120 
days 

– Increased financial penalties (treble pay) 

and $20K per violation against employers 
for unfair labor practices 
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Employee Free Choice Act -- Observations 

• Potential Effects if EFCA is adopted 
– More successful union organizing campaigns (stealthy and little 

management reaction time) 
– Loss of leverage in negotiating first contract.  Little union incentive 

to accept management’s offer, but incentive to hold out for 
mandatory arbitration and a better deal  

– First contract binding for two years   

• Planning for EFCA 
– Develop a pre-emptive strategy (no time to react) 
– Focus on educating employees why no third party is needed in 

workplace and consequences of signing authorization card 
– Focus on factors that tend to cause employees to sign authorization 

cards and address those issues 
– Revise management training to ensure each supervisor is able to 

explain why workforce is better off union free 
– Communicate directly with all employees 

Secret Ballot Protection Act (SBPA) 

• Republican and business lobby response to EFCA 
• H.R. 874 and S. 1173 would amend NLRA to require that union 

recognition be based on a secret ballot election conducted by 
the NLRB 

• Existing law permits (but does not require) an employer to 
recognize a union if it obtains signed authorization cards from a 
majority of the proposed unit 

• Proposed legislation would make it an unfair labor practice for 
an employer to recognize or bargain with a union unless it was 
selected through a secret ballot election 

• Proponents argue that secret ballot elections protect employee 
privacy and limit the opportunity for union coercion  
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RESPECT ACT 

• Re-Empowerment of Skilled and Professional Employees and Construction 
Trade Workers (“RESPECT”) Act introduced in House and Senate on 3/22/07 

• RESPECT would substantially revise definition of “supervisor” in the NLRA 

• NLRA excludes “supervisors” from its protections; conversely, employers are 
liable for supervisory conduct that constitutes an unfair labor practice 

• Prior to 2006, the NLRB inconsistently applied statutory definition of supervisor 
leading to appellate court and U.S. Supreme Court review of NLRB 
interpretations of the definition of supervisor 

• NLRB decisions concerning supervisory status in the Oakwood Healthcare 
cases (2006) involved the meaning of the terms “assign,” “responsibly to direct,” 
and “independent judgment” used in NLRA Section 2(11) 

• Although Oakwood decisions were rather favorable to labor’s viewpoint (only 12 
of 172 individuals at issue deemed to be supervisors), the RESPECT Act was 
nonetheless introduced  

RESPECT ACT 
• Proposed legislation (introduced in the 110th Congress) would make 

three changes to the NLRA definition of supervisor 
– delete “assign” 
– delete “responsibly to direct;” and 

– require the individual to spend the majority of his or her time performing the 
remaining supervisory functions in the statutory definition 

• Impact would make many “working supervisors” and front-line 
managers no longer qualified as supervisors under the NLRA 

• Narrowing of definition would make those individuals eligible to join the 
collective bargaining units of the employees such individuals are 
responsible to supervise 

• Anticipate re-introduction of RESPECT legislation with continued face-
off between business and organized labor 

• Recommend pro-active planning for company revisions of current 
supervisory functions in order to meet a modified definition of 
supervisor 
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Three Labor-Friendly Executive Orders Issued 
by Obama Administration 

1. Non-Displacement of Qualified Workers Under Service Contracts 

– E.O. 13495 (Jan. 30, 2009) requires a successor services contractor 
(and its subcontractors) to offer employment to certain of the 
predecessor contractor’s employees 

– Applies to non-managerial and supervisory employees who would 
otherwise be terminated as a result of the new contract 

– Successor contractor must provide covered employees a right of first 
refusal “in positions for which they are qualified” 

• No requirement to offer job to employees who have failed to perform  

• DOL responsible for enforcement and may debar a contractor for up 
to three years for violating the E.O. 

– Regulations implementing E.O. required to be issued by 7/31/09 

Three Labor-Friendly Executive Orders Issued 
by Obama Administration 

2. Notification of Employee Rights Under Federal Law 

– E.O. 13496 (Jan. 30, 2009) rescinds E.O. 12301 issued by President 
G.W. Bush requiring government contractors and subcontractors to post 
notices informing employees of certain rights (Beck rights) such as the 
ability to refuse to join a union and to object to use of non-union member 
dues for certain purposes 

– E.O. 13496 requires government contractors and subcontractors to post 
notices informing employees of their affirmative right to organize under 
the NLRA 

– Notice of Proposed Rulemaking issued in Fed. Register 8/3/09.  
Comments due 9/2/09 

– DOL may cancel, terminate or suspend contract in whole or in part for 
noncompliance and may declare contractor ineligible for further 
Government contracts.  Enforcement by OFCCP. 
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Three Labor-Friendly Executive Orders Issued 
by Obama Administration 

3. Economy in Government Contracting 

– E.O. 13494 (Feb. 4, 2009) prevents federal contractors from being 
reimbursed for expenses incurred in efforts to influence employees’ 
decision to form unions or engage in collective bargaining   

• Examples of costs that are unallowable if incurred to dissuade 
employees from forming unions or undertaking collective bargaining 

– Preparing and distributing materials 
– Hiring or consulting legal counsel or consultants 
– Holding meetings (including paying salaries of employees who 

attend such meetings) 

– Does not affect allowability of costs incurred in maintaining satisfactory 
relations with employees (e.g., labor/management committees, employee 
publications) 

   

Three Labor-Friendly Executive Orders Issued 
by Obama Administration 

• Observations: 
– Obama administration focused on finding ways to 

advance cause of organized labor 
– E.O. orders and implementing regulations may give 

rise to preemptive litigation and lobbying efforts 
– Review policies and procedures to ensure company is 

in a position to comply 
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Arbitration Fairness Act (“AFA”) of 2009 

• AFA would limit applicability of the 
Federal Arbitration Act of 1925 

• Bill would exclude the following types 
of disputes from the scope of the 
Federal Arbitration Act:  

– Employment disputes between an 
employer and employee arising out of 
their employment relationship as defined 
by the Fair Labor Standards Act  

– Consumer disputes  

– Franchise disputes between a franchisor 
and franchisee 

Arbitration Fairness Act (“AFA”) of 2009 

• Proposed legislation would void pre-dispute arbitration 
provisions and reverse case law that had delegated to 
arbitrators the responsibility for deciding whether a dispute is 
subject to an arbitration agreement, and requires that such 
issues be determined by the applicable court 

• Proposed legislation also provides that the validity or 
enforceability of an agreement to arbitrate shall be determined 
by the court, rather than the arbitrator 

• Arbitration provisions in collective bargaining agreements are 
excluded 
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Arbitration Fairness Act (“AFA”) of 2009 

• Findings Cited In Proposed Legislation: (H.R. 1020 and S. 931): 

– FAA was intended to apply to commercial entities of similar 
sophistication and bargaining power. 

– Various U.S. Supreme Court decisions have since broadened the 
applicability of the FAA to extend to parties of very disparate 
economic power, so that millions of consumers and employees 
must submit disputes to binding arbitration. 

– Many of these consumers and employees may not have 
understood the arbitration clauses in agreements they accepted, or 
had little choice in accepting the agreements. 

– Mandatory arbitration does not adequately protect civil rights and 
consumer rights because it is not transparent (non-public decisions) 

Arbitration Fairness Act (“AFA”) of 2009 

• Status of pending legislation: 

– H.R. 1020 referred to 
Subcommittee on 
Commercial and 
Administrative Law (3/16/09) 

– S. 931 referred to Committee 
on the Judiciary (4/29/09) 
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Legislative Tracking Sources 

• http://thomas.loc.gov 

• www.govtrack.us 

• www.house.gov  

• www.senate.gov 

• www.congress.org (the website for Roll Call) 
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Supreme Court of the United States 
Jack GROSS, Petitioner, 

v. 
 FBL FINANCIAL SERVICES, INC. 

No. 08-441. 
 

Argued March 31, 2009. 
Decided June 18, 2009. 

 
Background: Employee brought action against em-
ployer under Age Discrimination in Employment Act 
(ADEA), alleging he was demoted because of his 
age. The United States District Court for the Southern 
District of Iowa, Thomas J. Shields, J., rendered 
judgment on jury verdict for employee. Employer 
appealed. The United States Court of Appeals for the 
Eighth Circuit, Colloton, Circuit Judge, 526 F.3d 
356, reversed. Certiorari was granted. 
 
Holding: The Supreme Court, Justice Thomas, held 
that mixed-motives jury instruction is never proper in 
ADEA case. 
  
Vacated and remanded. 
 
 Justice Stevens filed dissenting opinion, in which 
Justices Souter, Ginsburg and Breyer joined. 
 
 Justice Breyer filed dissenting opinion, in which 
Justices Souter and Ginsburg joined. 
 

West Headnotes 
 
[1] Federal Courts 170B 460.1 
 
170B Federal Courts 
      170BVII Supreme Court 
            170BVII(B) Review of Decisions of Courts of 
Appeals 
                170Bk460 Review on Certiorari 
                      170Bk460.1 k. In General. Most Cited 
Cases  

Although petition for certiorari, asking Supreme 
Court to decide whether a plaintiff had to present 
direct evidence of discrimination in order to obtain 
mixed-motive instruction in a non-Title VII discrimi-
nation case, did not specifically frame the question to 
include threshold inquiry of whether burden of per-
suasion ever shifted to party defending alleged 
mixed-motives discrimination claim brought under 
ADEA, statement of question presented was deemed 
to comprise every subsidiary question fairly included 
therein. Age Discrimination in Employment Act of 
1967, § 2 et seq., 29 U.S.C.A. § 621 et seq. 
 
[2] Statutes 361 223.1 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k223 Construction with Reference to 
Other Statutes 
                      361k223.1 k. In General. Most Cited 
Cases  
When conducting statutory interpretation, Supreme 
Court must be careful not to apply rules applicable 
under one statute to different statute without careful 
and critical examination. 
 
[3] Statutes 361 230 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k230 k. Amendatory and Amended 
Acts. Most Cited Cases  
When Congress amends one statutory provision but 
not another, it is presumed to have acted intention-
ally. 
 
[4] Statutes 361 185 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k185 k. Implications and Infer-
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ences. Most Cited Cases  
Negative implications raised by disparate statutory 
provisions are strongest when provisions were con-
sidered simultaneously when language raising the 
implication was inserted. 
 
[5] Civil Rights 78 1209 
 
78 Civil Rights 
      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1209 k. Motive or Intent; Pretext. Most 
Cited Cases  
 
Civil Rights 78 1210 
 
78 Civil Rights 
      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1210 k. Disparate Treatment. Most 
Cited Cases  
 
Civil Rights 78 1539 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-
crimination Statutes 
            78k1534 Presumptions, Inferences, and Bur-
den of Proof 
                78k1539 k. Age Discrimination. Most 
Cited Cases  
ADEA does not authorize mixed-motives age dis-
crimination claim, since ordinary meaning of 
ADEA's requirement that employer took adverse ac-
tion “because of” age is that age was the “reason” 
that employer decided to act; therefore, to establish 
disparate-treatment claim, plaintiff must prove that 
age was “but-for” cause of employer's adverse deci-
sion, and burden of persuasion does not shift to em-
ployer to show that it would have taken the action 
regardless of age, even when plaintiff has produced 
some evidence that age was one motivating factor in 
that decision. Age Discrimination in Employment 
Act of 1967, § 4(a)(1), 29 U.S.C.A. § 623(a)(1). 
 
[6] Statutes 361 188 
 
361 Statutes 

      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In General. Most Cited 
Cases  
Statutory construction must begin with language em-
ployed by Congress and assumption that ordinary 
meaning of that language accurately expresses legis-
lative purpose. 
 
[7] Evidence 157 91 
 
157 Evidence 
      157III Burden of Proof 
            157k91 k. Party Asserting or Denying Exis-
tence of Facts. Most Cited Cases  
Where statutory text is silent on allocation of burden 
of persuasion, ordinary default rule is that plaintiffs 
bear risk of failing to prove their claims. 
 

*2344 Syllabus FN* 
 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the conven-
ience of the reader. See United States v. De-
troit Timber & Lumber Co., 200 U.S. 321, 
337, 26 S.Ct. 282, 50 L.Ed. 499. 

 
Petitioner Gross filed suit, alleging that respondent 
(FBL) demoted him in violation of the Age Discrimi-
nation in Employment Act of 1967 (ADEA), which 
makes it unlawful for an employer to take adverse 
action against an employee “because of such individ-
ual's age,” 29 U.S.C. § 623(a). At the close of trial, 
and over FBL's objections, the District Court in-
structed the jury to enter a verdict for Gross if he 
proved, by a preponderance of the evidence, that he 
was demoted and his age was a motivating factor in 
the demotion decision, and told the jury that age was 
a motivating factor if it played a part in the demotion. 
It also instructed the jury to return a verdict for FBL 
if it *2345 proved that it would have demoted Gross 
regardless of age. The jury returned a verdict for 
Gross. The Eighth Circuit reversed and remanded for 
a new trial, holding that the jury had been incorrectly 
instructed under the standard established in Price 
Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 
1775, 104 L.Ed.2d 268, for cases under Title VII of 
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the Civil Rights Act of 1964 when an employee al-
leges that he suffered an adverse employment action 
because of both permissible and impermissible con-
siderations-i.e., a “mixed-motives” case. 
 
Held: A plaintiff bringing an ADEA disparate-
treatment claim must prove, by a preponderance of 
the evidence, that age was the “but-for” cause of the 
challenged adverse employment action. The burden 
of persuasion does not shift to the employer to show 
that it would have taken the action regardless of age, 
even when a plaintiff has produced some evidence 
that age was one motivating factor in that decision. 
Pp. 2348 - 2352. 
 
(a) Because Title VII is materially different with re-
spect to the relevant burden of persuasion, this 
Court's interpretation of the ADEA is not governed 
by Title VII decisions such as Price Waterhouse and 
Desert Palace, Inc. v. Costa, 539 U.S. 90, 94-95, 123 
S.Ct. 2148, 156 L.Ed.2d 84. This Court has never 
applied Title VII's burden-shifting framework to 
ADEA claims and declines to do so now. When con-
ducting statutory interpretation, the Court “must be 
careful not to apply rules applicable under one statute 
to a different statute without careful and critical ex-
amination.” Federal Express Corp. v. Holowecki, 552 
U.S. ----, ----, 128 S.Ct. 1147, 1153, 170 L.Ed.2d 10. 
Unlike Title VII, which has been amended to explic-
itly authorize discrimination claims where an im-
proper consideration was “a motivating factor” for 
the adverse action, see 42 U.S.C. §§ 2000e-2(m) and 
2000e-5(g)(2)(B), the ADEA does not provide that a 
plaintiff may establish discrimination by showing 
that age was simply a motivating factor. Moreover, 
Congress neglected to add such a provision to the 
ADEA when it added §§ 2000e-2(m) and 2000e-
5(g)(2)(B) to Title VII, even though it contempora-
neously amended the ADEA in several ways. When 
Congress amends one statutory provision but not 
another, it is presumed to have acted intentionally, 
see EEOC v. Arabian American Oil Co., 499 U.S. 
244, 256, 111 S.Ct. 1227, 113 L.Ed.2d 274, and 
“negative implications raised by disparate provisions 
are strongest” where the provisions were “considered 
simultaneously when the language raising the impli-
cation was inserted,” Lindh v. Murphy, 521 U.S. 320, 
330, 117 S.Ct. 2059, 138 L.Ed.2d 481. Pp. 2348 - 
2349. 

 
(b) The ADEA's text does not authorize an alleged 
mixed-motives age discrimination claim. The ordi-
nary meaning of the ADEA's requirement that an 
employer took adverse action “because of” age is that 
age was the “reason” that the employer decided to 
act. See Hazen Paper Co. v. Biggins, 507 U.S. 604, 
610, 113 S.Ct. 1701, 123 L.Ed.2d 338. To establish a 
disparate-treatment claim under this plain language, a 
plaintiff must prove that age was the “but-for” cause 
of the employer's adverse decision. See Bridge v. 
Phoenix Bond & Indemnity Co., 553 U.S. ----, ----, 
128 S.Ct. 2131, 170 L.Ed.2d 1012. It follows that 
under § 623(a)(1), the plaintiff retains the burden of 
persuasion to establish that “but-for” cause. This 
Court has previously held this to be the burden's 
proper allocation in ADEA cases, see, e.g., Kentucky 
Retirement Systems v. EEOC, 554 U.S. ----, ---- - ----, 
---- - ----, 128 S.Ct. 2361, 171 L.Ed.2d 322, and noth-
ing in the statute's text indicates that Congress has 
carved out an exception for a subset of ADEA cases. 
Where a statute is *2346 “silent on the allocation of 
the burden of persuasion,” “the ordinary default rule 
[is] that plaintiffs bear the risk of failing to prove 
their claims.” Schaffer v. Weast, 546 U.S. 49, 56, 126 
S.Ct. 528, 163 L.Ed.2d 387. Hence, the burden of 
persuasion is the same in alleged mixed-motives 
cases as in any other ADEA disparate-treatment ac-
tion. Pp. 2350 - 2351. 
 
(c) This Court rejects petitioner's contention that the 
proper interpretation of the ADEA is nonetheless 
controlled by Price Waterhouse, which initially es-
tablished that the burden of persuasion shifted in al-
leged mixed-motives Title VII claims. It is far from 
clear that the Court would have the same approach 
were it to consider the question today in the first in-
stance. Whatever Price Waterhouse 's deficiencies in 
retrospect, it has become evident in the years since 
that case was decided that its burden-shifting frame-
work is difficult to apply. The problems associated 
with its application have eliminated any perceivable 
benefit to extending its framework to ADEA claims. 
Cf. Continental T. V., Inc. v. GTE Sylvania Inc., 433 
U.S. 36, 47, 97 S.Ct. 2549, 53 L.Ed.2d 568. Pp. 2351 
- 2352. 
 
 526 F.3d 356, vacated and remanded. 
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Thomas, J., delivered the opinion of the Court, in 
which ROBERTS, C.J., and SCALIA, KENNEDY, 
and ALITO, JJ., joined. STEVENS, J., filed a dis-
senting opinion, in which SOUTER, GINSBURG, 
and BREYER, JJ., joined. BREYER, J., filed a dis-
senting opinion, in which SOUTER and 
GINSBURG, JJ., joined. 
Eric Schnapper, Seattle, WA, for petitioner. 
 
Lisa S. Blatt, Washington, DC, for United States as 
amicus curiae, by special leave of Court, supporting 
the petitioner. 
 
Carter G. Phillips, for respondent. 
 
Beth A. Townsend, Townsend Law Office, West Des 
Moines, IA, Michael J. Carroll, Babich, Goldman, 
Cashatt & Renzo, P.C., Des Moines, IA, Eric 
Schnapper, Counsel of Record, School of Law, Uni-
versity of Washington, Seattle, WA, for petitioner. 
 
Carter G. Phillips, Counsel of Record, Sidley Austin 
LLP, Washington, D.C., Frank Harty, Debra L. 
Hulett, Jordan B. Hansell, Nyemaster, Goode, West, 
Hansell & O'Brien, P.C., Des Moines, Iowa, for Re-
spondent. 
 
For U.S. Supreme Court briefs, see:2009 WL 208116 
(Pet.Brief)2009 WL 507026 (Resp.Brief)2009 WL 
740767 (Reply.Brief) 
 
Justice THOMAS delivered the opinion of the Court. 
 
The question presented by the petitioner in this case 
is whether a plaintiff must present direct evidence of 
age discrimination in order to obtain a mixed-motives 
jury instruction in a suit brought under the Age Dis-
crimination in Employment Act of 1967 (ADEA), 81 
Stat. 602, as amended, 29 U.S.C. § 621 et seq. Be-
cause we hold that such a jury instruction is never 
proper in an ADEA case, we vacate the decision be-
low. 
 

I 
 
Petitioner Jack Gross began working for respondent 
FBL Financial Group, Inc. (FBL), in 1971. As of 
2001, Gross held the position of claims administra-

tion director. But in 2003, when he was 54 years old, 
Gross was reassigned to the position of claims project 
coordinator. At that same time, FBL transferred many 
of Gross' job responsibilities to a newly created posi-
tion-claims administration manager. That position 
was given to Lisa Kneeskern,*2347 who had previ-
ously been supervised by Gross and who was then in 
her early forties. App. to Pet. for Cert. 23a (District 
Court opinion). Although Gross (in his new position) 
and Kneeskern received the same compensation, 
Gross considered the reassignment a demotion be-
cause of FBL's reallocation of his former job respon-
sibilities to Kneeskern. 
 
In April 2004, Gross filed suit in District Court, al-
leging that his reassignment to the position of claims 
project coordinator violated the ADEA, which makes 
it unlawful for an employer to take adverse action 
against an employee “because of such individual's 
age.” 29 U.S.C. § 623(a). The case proceeded to trial, 
where Gross introduced evidence suggesting that his 
reassignment was based at least in part on his age. 
FBL defended its decision on the grounds that Gross' 
reassignment was part of a corporate restructuring 
and that Gross' new position was better suited to his 
skills. See App. to Pet. for Cert. 23a (District Court 
opinion). 
 
At the close of trial, and over FBL's objections, the 
District Court instructed the jury that it must return a 
verdict for Gross if he proved, by a preponderance of 
the evidence, that FBL “demoted [him] to claims 
projec[t] coordinator” and that his “age was a moti-
vating factor” in FBL's decision to demote him. App. 
9-10. The jury was further instructed that Gross' age 
would qualify as a “ ‘motivating factor,’ if [it] played 
a part or a role in [FBL]'s decision to demote [him].” 
Id., at 10. The jury was also instructed regarding 
FBL's burden of proof. According to the District 
Court, the “verdict must be for [FBL] ... if it has been 
proved by the preponderance of the evidence that 
[FBL] would have demoted [Gross] regardless of his 
age.” Ibid. The jury returned a verdict for Gross, 
awarding him $46,945 in lost compensation. Id., at 8. 
 
FBL challenged the jury instructions on appeal. The 
United States Court of Appeals for the Eighth Circuit 
reversed and remanded for a new trial, holding that 
the jury had been incorrectly instructed under the 
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standard established in Price Waterhouse v. Hopkins, 
490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 268 
(1989). See 526 F.3d 356, 358 (2008). In Price Wa-
terhouse, this Court addressed the proper allocation 
of the burden of persuasion in cases brought under 
Title VII of the Civil Rights Act of 1964, 78 Stat. 
253, as amended, 42 U.S.C. § 2000e et seq., when an 
employee alleges that he suffered an adverse em-
ployment action because of both permissible and 
impermissible considerations-i.e., a “mixed-motives” 
case. 490 U.S., at 232, 244-247, 109 S.Ct. 1775 (plu-
rality opinion). The Price Waterhouse decision was 
splintered. Four Justices joined a plurality opinion, 
see id., at 231-258, 109 S.Ct. 1775, Justices White 
and O'Connor separately concurred in the judgment, 
see id., at 258-261, 109 S.Ct. 1775 (opinion of White, 
J.); id., at 261-279, 109 S.Ct. 1775 (opinion of 
O'Connor, J.), and three Justices dissented, see id., at 
279-295, 109 S.Ct. 1775 (opinion of KENNEDY, J.). 
Six Justices ultimately agreed that if a Title VII plain-
tiff shows that discrimination was a “motivating” or a 
“ ‘substantial’ ” factor in the employer's action, the 
burden of persuasion should shift to the employer to 
show that it would have taken the same action regard-
less of that impermissible consideration. See id., at 
258, 109 S.Ct. 1775 (plurality opinion); id., at 259-
260, 109 S.Ct. 1775 (opinion of White, J.); id., at 
276, 109 S.Ct. 1775 (opinion of O'Connor, J.). Justice 
O'Connor further found that to shift the burden of 
persuasion to the employer, the employee must pre-
sent “direct evidence that an illegitimate criterion was 
a substantial factor in the [employment] decision.” 
Id., at 276, 109 S.Ct. 1775. 
 
*2348 In accordance with Circuit precedent, the 
Court of Appeals identified Justice O'Connor's opin-
ion as controlling. See 526 F.3d, at 359 (citing 
Erickson v. Farmland Industries, Inc., 271 F.3d 718, 
724 (C.A.8 2001)). Applying that standard, the Court 
of Appeals found that Gross needed to present 
“[d]irect evidence ... sufficient to support a finding by 
a reasonable fact finder that an illegitimate criterion 
actually motivated the adverse employment action.” 
526 F.3d, at 359 (internal quotation marks omitted). 
In the Court of Appeals' view, “direct evidence” is 
only that evidence that “show[s] a specific link be-
tween the alleged discriminatory animus and the 
challenged decision.” Ibid. (internal quotation marks 
omitted). Only upon a presentation of such evidence, 

the Court of Appeals held, should the burden shift to 
the employer “ ‘to convince the trier of fact that it is 
more likely than not that the decision would have 
been the same absent consideration of the illegitimate 
factor.’ ” Ibid. (quoting Price Waterhouse, supra, at 
276, 109 S.Ct. 1775 (opinion of O'Connor, J.)). 
 
The Court of Appeals thus concluded that the District 
Court's jury instructions were flawed because they 
allowed the burden to shift to FBL upon a presenta-
tion of a preponderance of any category of evidence 
showing that age was a motivating factor-not just 
“direct evidence” related to FBL's alleged considera-
tion of age. See 526 F.3d, at 360. Because Gross con-
ceded that he had not presented direct evidence of 
discrimination, the Court of Appeals held that the 
District Court should not have given the mixed-
motives instruction. Ibid. Rather, Gross should have 
been held to the burden of persuasion applicable to 
typical, non-mixed-motives claims; the jury thus 
should have been instructed only to determine 
whether Gross had carried his burden of “prov [ing] 
that age was the determining factor in FBL's em-
ployment action.” See ibid. 
 
We granted certiorari, 555 U.S. ----, 129 S.Ct. 680, 
172 L.Ed.2d 649 (2008), and now vacate the decision 
of the Court of Appeals. 
 

II 
 
[1] The parties have asked us to decide whether a 
plaintiff must “present direct evidence of discrimina-
tion in order to obtain a mixed-motive instruction in a 
non-Title VII discrimination case.” Pet. for Cert. i. 
Before reaching this question, however, we must first 
determine whether the burden of persuasion ever 
shifts to the party defending an alleged mixed-
motives discrimination claim brought under the 
ADEA.FN1 We hold that it does not. 
 

FN1. Although the parties did not specifi-
cally frame the question to include this 
threshold inquiry, “[t]he statement of any 
question presented is deemed to comprise 
every subsidiary question fairly included 
therein.” This Court's Rule 14.1; see also 
City of Sherrill v. Oneida Indian Nation of 
N. Y., 544 U.S. 197, 214, n. 8, 125 S.Ct. 
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1478, 161 L.Ed.2d 386 (2005) (“ ‘Questions 
not explicitly mentioned but essential to the 
analysis of the decisions below or to the cor-
rect disposition of the other issues have been 
treated as subsidiary issues fairly comprised 
by the question presented’ ” (quoting R. 
Stern, E. Gressman, S. Shapiro, & K. Geller, 
Supreme Court Practice 414 (8th ed.2002))); 
Ballard v. Commissioner, 544 U.S. 40, 46-
47, and n. 2, 125 S.Ct. 1270, 161 L.Ed.2d 
227 (2005) (evaluating “a question anterior” 
to the “questions the parties raised”). 

 
A 

 
Petitioner relies on this Court's decisions construing 
Title VII for his interpretation of the ADEA. Because 
Title VII is materially different with respect to the 
relevant burden of persuasion, however, these deci-
sions do not control our construction of the ADEA. 
 
*2349 In Price Waterhouse, a plurality of the Court 
and two Justices concurring in the judgment deter-
mined that once a “plaintiff in a Title VII case proves 
that [the plaintiff's membership in a protected class] 
played a motivating part in an employment decision, 
the defendant may avoid a finding of liability only by 
proving by a preponderance of the evidence that it 
would have made the same decision even if it had not 
taken [that factor] into account.” 490 U.S., at 258, 
109 S.Ct. 1775; see also id., at 259-260, 109 S.Ct. 
1775 (opinion of White, J.); id., at 276, 109 S.Ct. 
1775 (opinion of O'Connor, J.). But as we explained 
in Desert Palace, Inc. v. Costa, 539 U.S. 90, 94-95, 
123 S.Ct. 2148, 156 L.Ed.2d 84 (2003), Congress has 
since amended Title VII by explicitly authorizing 
discrimination claims in which an improper consid-
eration was “a motivating factor” for an adverse em-
ployment decision. See 42 U.S.C. § 2000e-2(m) 
(providing that “an unlawful employment practice is 
established when the complaining party demonstrates 
that race, color, religion, sex, or national origin was a 
motivating factor for any employment practice, even 
though other factors also motivated the practice” 
(emphasis added)); § 2000e-5(g)(2)(B) (restricting 
the remedies available to plaintiffs proving violations 
of § 2000e-2(m)). 
 
[2] This Court has never held that this burden-

shifting framework applies to ADEA claims. And, we 
decline to do so now. When conducting statutory 
interpretation, we “must be careful not to apply rules 
applicable under one statute to a different statute 
without careful and critical examination.” Federal 
Express Corp. v. Holowecki, 552 U.S. ----, ----, 128 
S.Ct. 1147, 1153, 170 L.Ed.2d 10 (2008). Unlike 
Title VII, the ADEA's text does not provide that a 
plaintiff may establish discrimination by showing 
that age was simply a motivating factor. Moreover, 
Congress neglected to add such a provision to the 
ADEA when it amended Title VII to add §§ 2000e-
2(m) and 2000e-5(g)(2)(B), even though it contempo-
raneously amended the ADEA in several ways, see 
Civil Rights Act of 1991, § 115, 105 Stat. 1079; id., § 
302, at 1088. 
 
[3][4] We cannot ignore Congress' decision to amend 
Title VII's relevant provisions but not make similar 
changes to the ADEA. When Congress amends one 
statutory provision but not another, it is presumed to 
have acted intentionally. See EEOC v. Arabian 
American Oil Co., 499 U.S. 244, 256, 111 S.Ct. 
1227, 113 L.Ed.2d 274 (1991). Furthermore, as the 
Court has explained, “negative implications raised by 
disparate provisions are strongest” when the provi-
sions were “considered simultaneously when the lan-
guage raising the implication was inserted.” Lindh v. 
Murphy, 521 U.S. 320, 330, 117 S.Ct. 2059, 138 
L.Ed.2d 481 (1997). As a result, the Court's interpre-
tation of the ADEA is not governed by Title VII de-
cisions such as Desert Palace and Price Water-
house.FN2 
 

FN2. Justice STEVENS argues that the 
Court must incorporate its past interpreta-
tions of Title VII into the ADEA because 
“the substantive provisions of the ADEA 
were derived in haec verba from Title VII,” 
post, at 2354 (dissenting opinion) (internal 
quotation marks omitted), and because the 
Court has frequently applied its interpreta-
tions of Title VII to the ADEA, see post, at 
2354 - 2356. But the Court's approach to in-
terpreting the ADEA in light of Title VII has 
not been uniform. In General Dynamics 
Land Systems, Inc. v. Cline, 540 U.S. 581, 
124 S.Ct. 1236, 157 L.Ed.2d 1094 (2004), 
for example, the Court declined to interpret 
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the phrase “because of ... age” in 29 U.S.C. 
§ 623(a) to bar discrimination against people 
of all ages, even though the Court had pre-
viously interpreted “because of ... race [or] 
sex” in Title VII to bar discrimination 
against people of all races and both sexes, 
see 540 U.S., at 584, 592, n. 5, 124 S.Ct. 
1236. And the Court has not definitively de-
cided whether the evidentiary framework of 
McDonnell Douglas Corp. v. Green, 411 
U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 
(1973), utilized in Title VII cases is appro-
priate in the ADEA context. See Reevesv. 
Sanderson Plumbing Products, Inc., 530 
U.S. 133, 142, 120 S.Ct. 2097, 147 L.Ed.2d 
105 (2000); O'Connor v. Consolidated Coin 
Caterers Corp., 517 U.S. 308, 311, 116 
S.Ct. 1307, 134 L.Ed.2d 433 (1996). In this 
instance, it is the textual differences between 
Title VII and the ADEA that prevent us 
from applying Price Waterhouse and Desert 
Palace to federal age discrimination claims. 

 
*2350 B 

 
[5][6] Our inquiry therefore must focus on the text of 
the ADEA to decide whether it authorizes a mixed-
motives age discrimination claim. It does not. “Statu-
tory construction must begin with the language em-
ployed by Congress and the assumption that the ordi-
nary meaning of that language accurately expresses 
the legislative purpose.” Engine Mfrs. Assn. v. South 
Coast Air Quality Management Dist., 541 U.S. 246, 
252, 124 S.Ct. 1756, 158 L.Ed.2d 529 (2004) (inter-
nal quotation marks omitted). The ADEA provides, 
in relevant part, that “[i]t shall be unlawful for an 
employer ... to fail or refuse to hire or to discharge 
any individual or otherwise discriminate against any 
individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of 
such individual's age.” 29 U.S.C. § 623(a)(1) (em-
phasis added). 
 
The words “because of” mean “by reason of: on ac-
count of.” 1 Webster's Third New International Dic-
tionary 194 (1966); see also 1 Oxford English Dic-
tionary 746 (1933) (defining “because of” to mean 
“By reason of, on account of ” (italics in original)); 
The Random House Dictionary of the English Lan-

guage 132 (1966) (defining “because” to mean “by 
reason; on account”). Thus, the ordinary meaning of 
the ADEA's requirement that an employer took ad-
verse action “because of” age is that age was the 
“reason” that the employer decided to act. See Hazen 
Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S.Ct. 
1701, 123 L.Ed.2d 338 (1993) (explaining that the 
claim “cannot succeed unless the employee's pro-
tected trait actually played a role in [the employer's 
decisionmaking] process and had a determinative 
influence on the outcome ” (emphasis added)). To 
establish a disparate-treatment claim under the plain 
language of the ADEA, therefore, a plaintiff must 
prove that age was the “but-for” cause of the em-
ployer's adverse decision. See Bridge v. Phoenix 
Bond & Indemnity Co., 553 U.S. ----, ----, 128 S.Ct. 
2131, 2141-2142, 170 L.Ed.2d 1012 (2008) (recog-
nizing that the phrase, “by reason of,” requires at 
least a showing of “but for” causation (internal quota-
tion marks omitted)); Safeco Ins. Co. of America v. 
Burr, 551 U.S. 47, 63-64, and n. 14, 127 S.Ct. 2201, 
167 L.Ed.2d 1045 (2007) (observing that “[i]n com-
mon talk, the phrase ‘based on’ indicates a but-for 
causal relationship and thus a necessary logical con-
dition” and that the statutory phrase, “based on,” has 
the same meaning as the phrase, “because of” (inter-
nal quotation marks omitted)); cf. W. Keeton, D. 
Dobbs, R. Keeton, & D. Owen, Prosser and Keeton 
on Law of Torts 265 (5th ed. 1984) (“An act or omis-
sion is not regarded as a cause of an event if the par-
ticular event would have occurred without it”).FN3 
 

FN3. Justice BREYER contends that there is 
“nothing unfair or impractical” about hing-
ing liability on whether “forbidden motive ... 
play [ed] a role in the employer's decision.” 
Post, at 2359 (dissenting opinion). But that 
is a decision for Congress to make. See 
Florida Dept. of Revenue v. Piccadilly Cafe-
terias, Inc., 554 U.S. ----, ----, 128 S.Ct. 
2326, 2338-2339, 171 L.Ed.2d 203 (2008). 
Congress amended Title VII to allow for 
employer liability when discrimination “was 
a motivating factor for any employment 
practice, even though other factors also mo-
tivated the practice,” 42 U.S.C. § 2000e-
2(m) (emphasis added), but did not similarly 
amend the ADEA, see supra, at 2348 - 
2349. We must give effect to Congress' 
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choice. See 14 Penn Plaza LLC v. Pyett, 556 
U.S. ----, ----, 129 S.Ct. 1456, 1472, 173 
L.Ed.2d 398 (2009). 

 
*2351 [7] It follows, then, that under § 623(a)(1), the 
plaintiff retains the burden of persuasion to establish 
that age was the “but-for” cause of the employer's 
adverse action. Indeed, we have previously held that 
the burden is allocated in this manner in ADEA 
cases. See Kentucky Retirement Systems v. EEOC, 
554 U.S. ----, ---- - ----, ---- - 128, 128 S.Ct. 2361, 
2363-2366, 2369-2371, 171 L.Ed.2d 322 (2008); 
Reeves v. Sanderson Plumbing Products, Inc., 530 
U.S. 133, 141, 143, 120 S.Ct. 2097, 147 L.Ed.2d 105 
(2000). And nothing in the statute's text indicates that 
Congress has carved out an exception to that rule for 
a subset of ADEA cases. Where the statutory text is 
“silent on the allocation of the burden of persuasion,” 
we “begin with the ordinary default rule that plain-
tiffs bear the risk of failing to prove their claims.” 
Schaffer v. Weast, 546 U.S. 49, 56, 126 S.Ct. 528, 
163 L.Ed.2d 387 (2005); see also Meacham v. Knolls 
Atomic Power Laboratory, 554 U.S. ----, ----, 128 
S.Ct. 2395, 2400-2401, 171 L.Ed.2d 283 (2008) 
(“Absent some reason to believe that Congress in-
tended otherwise, ... we will conclude that the burden 
of persuasion lies where it usually falls, upon the 
party seeking relief” (internal quotation marks omit-
ted)). We have no warrant to depart from the general 
rule in this setting. 
 
Hence, the burden of persuasion necessary to estab-
lish employer liability is the same in alleged mixed-
motives cases as in any other ADEA disparate-
treatment action. A plaintiff must prove by a prepon-
derance of the evidence (which may be direct or cir-
cumstantial), that age was the “but-for” cause of the 
challenged employer decision. See Reeves, supra, at 
141-143, 147, 120 S.Ct. 2097.FN4 
 

FN4. Because we hold that ADEA plaintiffs 
retain the burden of persuasion to prove all 
disparate-treatment claims, we do not need 
to address whether plaintiffs must present 
direct, rather than circumstantial, evidence 
to obtain a burden-shifting instruction. There 
is no heightened evidentiary requirement for 
ADEA plaintiffs to satisfy their burden of 
persuasion that age was the “but-for” cause 

of their employer's adverse action, see 29 
U.S.C. § 623(a), and we will imply none. 
“Congress has been unequivocal when im-
posing heightened proof requirements” in 
other statutory contexts, including in other 
subsections within Title 29, when it has seen 
fit. See Desert Palace, Inc. v. Costa, 539 
U.S. 90, 99, 123 S.Ct. 2148, 156 L.Ed.2d 84 
(2003); see also, e.g., 25 U.S.C. § 
2504(b)(2)(B) (imposing “clear and con-
vincing evidence” standard); 29 U.S.C. § 
722(a)(2)(A) (same). 

 
III 

 
Finally, we reject petitioner's contention that our in-
terpretation of the ADEA is controlled by Price Wa-
terhouse, which initially established that the burden 
of persuasion shifted in alleged mixed-motives Title 
VII claims. FN5 In any event, it is far *2352 from clear 
that the Court would have the same approach were it 
to consider the question today in the first instance. 
Cf. 14 Penn Plaza LLC v. Pyett, 556 U.S. ----, ----, 
129 S.Ct. 1456, 1472, 173 L.Ed.2d 398 (2009) (de-
clining to “introduc[e] a qualification into the ADEA 
that is not found in its text”); Meacham, supra, at ----, 
128 S.Ct., at 2406 (explaining that the ADEA must 
be “read ... the way Congress wrote it”). 
 

FN5. Justice STEVENS also contends that 
we must apply Price Waterhouse under the 
reasoning of Smith v. City of Jackson, 544 
U.S. 228, 125 S.Ct. 1536, 161 L.Ed.2d 410 
(2005). See post, at 2356. In Smith, the 
Court applied to the ADEA its pre-1991 in-
terpretation of Title VII with respect to dis-
parate-impact claims despite Congress' 1991 
amendment adding disparate-impact claims 
to Title VII but not the ADEA. 544 U.S., at 
240, 125 S.Ct. 1536. But the amendments 
made by Congress in this same legislation, 
which added the “motivating factor” lan-
guage to Title VII, undermine Justice STE-
VENS' argument. Congress not only explic-
itly added “motivating factor” liability to Ti-
tle VII, see supra, at 2348 - 2349, but it also 
partially abrogated Price Waterhouse 's 
holding by eliminating an employer's com-
plete affirmative defense to “motivating fac-
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tor” claims, see 42 U.S.C. § 2000e-
5(g)(2)(B). If such “motivating factor” 
claims were already part of Title VII, the 
addition of § 2000e-5(g)(2)(B) alone would 
have been sufficient. Congress' careful tai-
loring of the “motivating factor” claim in Ti-
tle VII, as well as the absence of a provision 
parallel to § 2000e-2(m) in the ADEA, con-
firms that we cannot transfer the Price Wa-
terhouse burden-shifting framework into the 
ADEA. 

 
Whatever the deficiencies of Price Waterhouse in 
retrospect, it has become evident in the years since 
that case was decided that its burden-shifting frame-
work is difficult to apply. For example, in cases tried 
to a jury, courts have found it particularly difficult to 
craft an instruction to explain its burden-shifting 
framework. See, e.g., Tyler v. Bethlehem Steel Corp., 
958 F.2d 1176, 1179 (C.A.2 1992) (referring to “the 
murky water of shifting burdens in discrimination 
cases”); Visser v. Packer Engineering Associates, 
Inc., 924 F.2d 655, 661 (C.A.7 1991) (en banc) 
(Flaum, J., dissenting) (“The difficulty judges have in 
formulating [burden-shifting] instructions and jurors 
have in applying them can be seen in the fact that 
jury verdicts in ADEA cases are supplanted by judg-
ments notwithstanding the verdict or reversed on 
appeal more frequently than jury verdicts generally”). 
Thus, even if Price Waterhouse was doctrinally 
sound, the problems associated with its application 
have eliminated any perceivable benefit to extending 
its framework to ADEA claims. Cf. Continental T. 
V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 47, 97 
S.Ct. 2549, 53 L.Ed.2d 568 (1977) (reevaluating 
precedent that was subject to criticism and “continu-
ing controversy and confusion”); Payne v. Tennessee, 
501 U.S. 808, 839-844, 111 S.Ct. 2597, 115 L.Ed.2d 
720 (1991) (SOUTER, J., concurring).FN6 
 

FN6. Gross points out that the Court has 
also applied a burden-shifting framework to 
certain claims brought in contexts other than 
pursuant to Title VII. See Brief for Peti-
tioner 54-55 (citing, inter alia, NLRB v. 
Transportation Management Corp., 462 
U.S. 393, 401-403, 103 S.Ct. 2469, 76 
L.Ed.2d 667 (1983) (claims brought under 
the National Labor Relations Act (NLRA)); 

Mt. Healthy City Bd. of Ed. v. Doyle, 429 
U.S. 274, 287, 97 S.Ct. 568, 50 L.Ed.2d 471 
(1977) (constitutional claims)). These cases, 
however, do not require the Court to adopt 
his contra statutory position. The case in-
volving the NLRA did not require the Court 
to decide in the first instance whether bur-
den shifting should apply as the Court in-
stead deferred to the National Labor Rela-
tion Board's determination that such a 
framework was appropriate. See NLRB, su-
pra, at 400-403, 103 S.Ct. 2469. And the 
constitutional cases such as Mt. Healthy 
have no bearing on the correct interpretation 
of ADEA claims, which are governed by 
statutory text. 

 
IV 

 
We hold that a plaintiff bringing a disparate-
treatment claim pursuant to the ADEA must prove, 
by a preponderance of the evidence, that age was the 
“but-for” cause of the challenged adverse employ-
ment action. The burden of persuasion does not shift 
to the employer to show that it would have taken the 
action regardless of age, even when a plaintiff has 
produced some evidence that age was one motivating 
factor in that decision. Accordingly, we vacate the 
judgment of the Court of Appeals and remand the 
case for further proceedings consistent with this opin-
ion. 
 
It is so ordered. 
 
Justice STEVENS, with whom Justice SOUTER, 
Justice GINSBURG, and Justice BREYER join, dis-
senting. 
The Age Discrimination in Employment Act of 1967 
(ADEA), *235329 U.S.C. § 621 et seq., makes it un-
lawful for an employer to discriminate against any 
employee “because of” that individual's age, § 
623(a). The most natural reading of this statutory text 
prohibits adverse employment actions motivated in 
whole or in part by the age of the employee. The 
“but-for” causation standard endorsed by the Court 
today was advanced in Justice KENNEDY's dissent-
ing opinion in Price Waterhouse v. Hopkins, 490 U.S. 
228, 279, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989), a 
case construing identical language in Title VII of the 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 182 of 287



 

Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1). 
Not only did the Court reject the but-for standard in 
that case, but so too did Congress when it amended 
Title VII in 1991. Given this unambiguous history, it 
is particularly inappropriate for the Court, on its own 
initiative, to adopt an interpretation of the causation 
requirement in the ADEA that differs from the estab-
lished reading of Title VII. I disagree not only with 
the Court's interpretation of the statute, but also with 
its decision to engage in unnecessary lawmaking. I 
would simply answer the question presented by the 
certiorari petition and hold that a plaintiff need not 
present direct evidence of age discrimination to ob-
tain a mixed-motives instruction. 
 

I 
 
The Court asks whether a mixed-motives instruction 
is ever appropriate in an ADEA case. As it acknowl-
edges, this was not the question we granted certiorari 
to decide.FN1 Instead, the question arose for the first 
time in respondent's brief, which asked us to “over-
rule Price Waterhouse with respect to its application 
to the ADEA.” Brief for Respondent 26 (boldface 
type deleted). In the usual course, this Court would 
not entertain such a request raised only in a merits 
brief: “ ‘We would normally expect notice of an in-
tent to make so far-reaching an argument in the re-
spondent's opposition to a petition for certiorari, cf. 
this Court's Rule 15.2, thereby assuring adequate 
preparation time for those likely affected and wishing 
to participate.’ ”   Alabama v. Shelton, 535 U.S. 654, 
660, n. 3, 122 S.Ct. 1764, 152 L.Ed.2d 888 (2002) 
(quoting South Central Bell Telephone Co. v. Ala-
bama, 526 U.S. 160, 171, 119 S.Ct. 1180, 143 
L.Ed.2d 258 (1999)). Yet the Court is unconcerned 
that the question it chooses to answer has not been 
briefed by the parties or interested amici curiae. Its 
failure to consider the views of the United States, 
which represents the agency charged with administer-
ing the ADEA, is especially irresponsible.FN2 
 

FN1. “The question presented by the peti-
tioner in this case is whether a plaintiff must 
present direct evidence of age discrimination 
in order to obtain a mixed-motives jury in-
struction in a suit brought under the 
[ADEA].” Ante, at 2346. 

 

FN2. The United States filed an amicus cu-
riae brief supporting petitioner on the ques-
tion presented. At oral argument, the Gov-
ernment urged that the Court should not 
reach the issue it takes up today. See Tr. of 
Oral Arg. 20-21, 28-29. 

 
Unfortunately, the majority's inattention to prudential 
Court practices is matched by its utter disregard of 
our precedent and Congress' intent. The ADEA pro-
vides that “[i]t shall be unlawful for an employer ... to 
fail or refuse to hire or to discharge any individual or 
otherwise discriminate against any individual with 
respect to his compensation, terms, conditions, or 
privileges of employment, because of such individ-
ual's age.” 29 U.S.C. § 623(a)(1) (emphasis added). 
As we recognized in Price Waterhouse when we con-
strued the identical “because of” language of Title 
VII, see 42 U.S.C. § 2000e-2(a)(1) (making it unlaw-
ful for an employer “to fail or refuse to hire or to dis-
charge any individual ... with respect to his compen-
sation, terms, *2354 conditions, or privileges of em-
ployment, because of such individual's race, color, 
religion, sex, or national origin” (emphasis added)), 
the most natural reading of the text proscribes ad-
verse employment actions motivated in whole or in 
part by the age of the employee. 
 
In Price Waterhouse, we concluded that the words “ 
‘because of’ such individual's ... sex ... mean that 
gender must be irrelevant to employment decisions.” 
490 U.S., at 240, 109 S.Ct. 1775 (plurality opinion); 
see also id., at 260, 109 S.Ct. 1775 (White, J., con-
curring in judgment). To establish a violation of Title 
VII, we therefore held, a plaintiff had to prove that 
her sex was a motivating factor in an adverse em-
ployment decision. FN3 We recognized that the em-
ployer had an affirmative defense: It could avoid a 
finding of liability by proving that it would have 
made the same decision even if it had not taken the 
plaintiff's sex into account. Id., at 244-245, 109 S.Ct. 
1775 (plurality opinion). But this affirmative defense 
did not alter the meaning of “because of.” As we 
made clear, when “an employer considers both gen-
der and legitimate factors at the time of making a 
decision, that decision was ‘because of’ sex.” Id., at 
241, 109 S.Ct. 1775; see also id., at 260, 109 S.Ct. 
1775 (White, J., concurring in judgment). We readily 
rejected the dissent's contrary assertion. “To construe 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 183 of 287



the words ‘because of’ as colloquial shorthand for 
‘but-for’ causation,” we said, “is to misunderstand 
them.” Id., at 240, 109 S.Ct. 1775 (plurality opinion). 
FN4 
 

FN3. Although Justice White stated that the 
plaintiff had to show that her sex was a 
“substantial” factor, while the plurality used 
the term “motivating” factor, these standards 
are interchangeable, as evidenced by Justice 
White's quotation of Mt. Healthy City Bd. of 
Ed. v. Doyle, 429 U.S. 274, 287, 97 S.Ct. 
568, 50 L.Ed.2d 471 (1977): “ ‘[T]he burden 
was properly placed upon [the plaintiff to 
show that the illegitimate criterion] was a 
“substantial factor”-or, to put it in other 
words, that it was a “motivating factor” ’ ” 
in the adverse decision. Price Waterhouse, 
490 U.S., at 259, 109 S.Ct. 1775 (emphasis 
added); see also id., at 249, 109 S.Ct. 1775 
(plurality opinion) (using “substantial” and 
“motivating” interchangeably). 

 
FN4. We were no doubt aware that diction-
aries define “because of” as “by reason of” 
or “on account of.” Ante, at 2350. Contrary 
to the majority's bald assertion, however, 
this does not establish that the term denotes 
but-for causation. The dictionaries the Court 
cites do not, for instance, define “because 
of” as “solely by reason of” or “exclusively 
on account of.” In Price Waterhouse, we 
recognized that the words “because of” do 
not mean “solely because of,” and we held 
that the inquiry “commanded by the words” 
of the statute was whether gender was a mo-
tivating factor in the employment decision. 
490 U.S., at 241, 109 S.Ct. 1775 (plurality 
opinion). 

 
Today, however, the Court interprets the words “be-
cause of” in the ADEA “as colloquial shorthand for 
‘but-for’ causation.” Ibid. That the Court is constru-
ing the ADEA rather than Title VII does not justify 
this departure from precedent. The relevant language 
in the two statutes is identical, and we have long rec-
ognized that our interpretations of Title VII's lan-
guage apply “with equal force in the context of age 
discrimination, for the substantive provisions of the 

ADEA ‘were derived in haec verba from Title VII.’ ” 
Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 
121, 105 S.Ct. 613, 83 L.Ed.2d 523 (1985) (quoting 
Lorillard v. Pons, 434 U.S. 575, 584, 98 S.Ct. 866, 
55 L.Ed.2d 40 (1978)). See generally Northcross v. 
Board of Ed. of Memphis City Schools, 412 U.S. 427, 
428, 93 S.Ct. 2201, 37 L.Ed.2d 48 (1973) (per cu-
riam). For this reason, Justice KENNEDY's dissent in 
Price Waterhouse assumed the plurality's mixed-
motives framework extended to the ADEA, see 490 
U.S., at 292, 109 S.Ct. 1775, and the Courts of Ap-
peals to have *2355 considered the issue unani-
mously have applied Price Waterhouseto ADEA 
claims.FN5 
 

FN5. See Febres v. Challenger Caribbean 
Corp., 214 F.3d 57 (C.A.1 2000); Ostrowski 
v. Atlantic Mut. Ins. Cos., 968 F.2d 171 
(C.A.2 1992); Starceski v. Westinghouse 
Elec. Corp., 54 F.3d 1089 (C.A.3 1995); 
EEOC v. Warfield-Rohr Casket Co., 364 
F.3d 160 (C.A.4 2004); Rachid v. Jack In 
The Box, Inc., 376 F.3d 305 (C.A.5 2004); 
Wexler v. White's Fine Furniture, Inc., 317 
F.3d 564 (C.A.6 2003); Visser v. Packer 
Eng. Assocs., Inc., 924 F.2d 655 (C.A.7 
1991) (en banc); Hutson v. McDonnell 
Douglas Corp., 63 F.3d 771 (C.A.8 1995); 
Lewis v. YMCA, 208 F.3d 1303 (C.A.11 
2000) (per curiam); see also Gonzagowski v. 
Widnall, 115 F.3d 744, 749 (C.A.10 1997). 

 
The Court nonetheless suggests that applying Price 
Waterhouse would be inconsistent with our ADEA 
precedents. In particular, the Court relies on our 
statement in Hazen Paper Co. v. Biggins, 507 U.S. 
604, 610, 113 S.Ct. 1701, 123 L.Ed.2d 338 (1993), 
that “[a disparate-treatment] claim ‘cannot succeed 
unless the employee's protected trait actually played a 
role in [the employer's decisionmaking] process and 
had a determinative influence on the outcome.’ ” 
Ante, at 2350. The italicized phrase is at best incon-
clusive as to the meaning of the ADEA's “because 
of” language, however, as other passages in Hazen 
Paper Co. demonstrate. We also stated, for instance, 
that the ADEA “requires the employer to ignore an 
employee's age,” id., at 612, 113 S.Ct. 1701 (empha-
sis added), and noted that “[w]hen the employer's 
decision is wholly motivated by factors other than 
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age,” there is no violation, id., at 611 (emphasis al-
tered). So too, we indicated the “possibility of dual 
liability under ERISA and the ADEA where the deci-
sion to fire the employee was motivated both by the 
employee's age and by his pension status,” id., at 613, 
113 S.Ct. 1701-a classic mixed-motives scenario. 
 
Moreover, both Hazen Paper Co. and Reeves v. 
Sanderson Plumbing Products, Inc., 530 U.S. 133, 
120 S.Ct. 2097, 147 L.Ed.2d 105 (2000), on which 
the majority also relies, support the conclusion that 
the ADEA should be interpreted consistently with 
Title VII. In those non-mixed-motives ADEA cases, 
the Court followed the standards set forth in non-
mixed-motives Title VII cases including McDonnell 
Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 
1817, 36 L.Ed.2d 668 (1973), and Texas Dept. of 
Community Affairs v. Burdine, 450 U.S. 248, 101 
S.Ct. 1089, 67 L.Ed.2d 207 (1981). See, e.g., Reeves, 
530 U.S., at 141-143, 120 S.Ct. 2097; Hazen Paper 
Co., 507 U.S., at 610, 113 S.Ct. 1701. This by no 
means indicates, as the majority reasons, that mixed-
motives ADEA cases should follow those standards. 
Rather, it underscores that ADEA standards are gen-
erally understood to conform to Title VII standards. 
 

II 
 
The conclusion that “because of” an individual's age 
means that age was a motivating factor in an em-
ployment decision is bolstered by Congress' reaction 
to Price Waterhouse in the 1991 Civil Rights Act. As 
part of its response to “a number of recent decisions 
by the United States Supreme Court that sharply cut 
back on the scope and effectiveness of [civil rights] 
laws,” H.R.Rep. No. 102-40, pt. 2, p. 2 (1991), 
U.S.Code Cong. & Admin.News 1991, p. 694 (here-
inafter H.R. Rep.), Congress eliminated the affirma-
tive defense to liability that Price Waterhouse had 
furnished employers and provided instead that an 
employer's same-decision showing would limit only a 
plaintiff's remedies. See § 2000e-5(g)(2)(B). Impor-
tantly, however, Congress ratified Price Waterhouse 
's interpretation of the plaintiff's burden of proof, 
rejecting the dissent's suggestion in that case that but-
for causation was the proper standard. See *2356 § 
2000e-2(m) (“[A]n unlawful employment practice is 
established when the complaining party demonstrates 
that race, color, religion, sex, or national origin was a 

motivating factor for any employment practice, even 
though other factors also motivated the practice”). 
 
Because the 1991 Act amended only Title VII and 
not the ADEA with respect to mixed-motives claims, 
the Court reasonably declines to apply the amended 
provisions to the ADEA.FN6 But it proceeds to ignore 
the conclusion compelled by this interpretation of the 
Act: Price Waterhouse 's construction of “because 
of” remains the governing law for ADEA claims. 
 

FN6. There is, however, some evidence that 
Congress intended the 1991 mixed-motives 
amendments to apply to the ADEA as well. 
See H.R. Rep., pt. 2, at 4 (noting that a 
“number of other laws banning discrimina-
tion, including ... the Age Discrimination in 
Employment Act (ADEA), 29 U.S.C. § 621, 
et seq., are modeled after and have been in-
terpreted in a manner consistent with Title 
VII,” and that “these other laws modeled af-
ter Title VII [should] be interpreted consis-
tently in a manner consistent with Title VII 
as amended by this Act,” including the 
mixed-motives provisions). 

 
Our recent decision in Smith v. City of Jackson, 544 
U.S. 228, 240, 125 S.Ct. 1536, 161 L.Ed.2d 410 
(2005), is precisely on point, as we considered in that 
case the effect of Congress' failure to amend the dis-
parate-impact provisions of the ADEA when it 
amended the corresponding Title VII provisions in 
the 1991 Act. Noting that “the relevant 1991 amend-
ments expanded the coverage of Title VII[but] did 
not amend the ADEA or speak to the subject of age 
discrimination,” we held that “ Wards Cove 's pre-
1991 interpretation of Title VII's identical language 
remains applicable to the ADEA.” 544 U.S., at 240, 
125 S.Ct. 1536 (discussing Wards Cove Packing Co. 
v. Atonio, 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 
733 (1989)); see also Meacham v. Knolls Atomic 
Power Laboratory, 554 U.S. ----, ----, 128 S.Ct. 
2395, 2405-2406, 171 L.Ed.2d 283 (2008). If the 
Wards Cove disparate-impact framework that Con-
gress flatly repudiated in the Title VII context con-
tinues to apply to ADEA claims, the mixed-motives 
framework that Congress substantially endorsed 
surely applies. 
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Curiously, the Court reaches the opposite conclusion, 
relying on Congress' partial ratification of Price Wa-
terhouse to argue against that case's precedential 
value. It reasons that if the 1991 amendments do not 
apply to the ADEA, Price Waterhouse likewise must 
not apply because Congress effectively codified 
Price Waterhouse 's holding in the amendments. 
Ante, at 2348 - 2349. This does not follow. To the 
contrary, the fact that Congress endorsed this Court's 
interpretation of the “because of” language in Price 
Waterhouse (even as it rejected the employer's af-
firmative defense to liability) provides all the more 
reason to adhere to that decision's motivating-factor 
test. Indeed, Congress emphasized in passing the 
1991 Act that the motivating-factor test was consis-
tent with its original intent in enacting Title VII. See, 
e.g., H.R. Rep., pt. 2, at 17 (“When enacting the Civil 
Rights Act of 1964, Congress made clear that it in-
tended to prohibit all invidious consideration of sex, 
race, color, religion, or national origin in employment 
decisions”); id., at 2 (stating that the Act “reaf-
firm[ed] that any reliance on prejudice in making 
employment decisions is illegal”); see also H.R. Rep., 
pt. 1, at 45; S.Rep. No. 101-315, pp. 6, 22 (1990). 
 
The 1991 amendments to Title VII also provide the 
answer to the majority's argument that the mixed-
motives approach has proved unworkable. Ante, at 
2351 - 2352. Because Congress has codified a mixed-
*2357 motives framework for Title VII cases-the vast 
majority of antidiscrimination lawsuits-the Court's 
concerns about that framework are of no moment. 
Were the Court truly worried about difficulties faced 
by trial courts and juries, moreover, it would not 
reach today's decision, which will further complicate 
every case in which a plaintiff raises both ADEA and 
Title VII claims. 
 
The Court's resurrection of the but-for causation 
standard is unwarranted. Price Waterhouse 
repudiated that standard 20 years ago, and Congress' 
response to our decision further militates against the 
crabbed interpretation the Court adopts today. The 
answer to the question the Court has elected to take 
up-whether a mixed-motives jury instruction is ever 
proper in an ADEA case-is plainly yes. 
 

III 
 

Although the Court declines to address the question 
we granted certiorari to decide, I would answer that 
question by following our unanimous opinion in 
Desert Palace, Inc. v. Costa, 539 U.S. 90, 123 S.Ct. 
2148, 156 L.Ed.2d 84 (2003). I would accordingly 
hold that a plaintiff need not present direct evidence 
of age discrimination to obtain a mixed-motives in-
struction. 
 
The source of the direct-evidence debate is Justice 
O'Connor's opinion concurring in the judgment in 
Price Waterhouse. Writing only for herself, Justice 
O'Connor argued that a plaintiff should be required to 
introduce “direct evidence” that her sex motivated the 
decision before the plurality's mixed-motives frame-
work would apply. 490 U.S., at 276, 109 S.Ct. 1775. 
FN7 Many courts have treated Justice O'Connor's opin-
ion in Price Waterhouse as controlling for both Title 
VII and ADEA mixed-motives cases in light of our 
statement in Marks v. United States, 430 U.S. 188, 
193, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977), that 
“[w]hen a fragmented Court decides a case and no 
single rationale explaining the result enjoys the assent 
of five Justices, ‘the holding of the Court may be 
viewed as that position taken by those Members who 
concurred in the judgments on the narrowest 
grounds.’ ” Unlike the cases Marks addressed, how-
ever, Price Waterhouse garnered five votes for a sin-
gle rationale: Justice White agreed with the plurality 
as to the motivating-factor test, see supra, at 2354, n. 
3; he disagreed only as to the type of evidence an 
employer was required to submit to prove that the 
same result would have occurred absent the unlawful 
motivation. Taking the plurality to demand objective 
evidence, he wrote separately to express his view that 
an employer's credible testimony could suffice. 490 
U.S., at 261, 109 S.Ct. 1775. Because Justice White 
provided a fifth vote for the “rationale explaining the 
result” of the Price Waterhouse decision, Marks, 430 
U.S., at 193, 97 S.Ct. 990, his concurrence is prop-
erly understood as controlling, and he, like the plural-
ity, did not require the introduction of direct evi-
dence. 
 

FN7. While Justice O'Connor did not define 
precisely what she meant by “direct evi-
dence,” we contrasted such evidence with 
circumstantial evidence in Desert Palace, 
Inc. v. Costa, 539 U.S. 90, 123 S.Ct. 2148, 
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156 L.Ed.2d 84 (2003). That Justice O'Con-
nor might have intended a different defini-
tion does not affect my conclusion, as I do 
not believe a plaintiff is required to intro-
duce any special type of evidence to obtain a 
mixed-motives instruction. 

 
Any questions raised by Price Waterhouse as to a 
direct evidence requirement were settled by this 
Court's unanimous decision in Desert Palace, in 
which we held that a plaintiff need not introduce di-
rect evidence to meet her burden in a mixed-motives 
case under Title VII, as amended by the Civil Rights 
Act of 1991. In construing*2358 the language of § 
2000e-2(m), we reasoned that the statute did not 
mention, much less require, a heightened showing 
through direct evidence and that “Congress has been 
unequivocal when imposing heightened proof re-
quirements.” 539 U.S., at 99, 123 S.Ct. 2148. The 
statute's silence with respect to direct evidence, we 
held, meant that “we should not depart from the 
‘[c]onventional rul[e] of civil litigation ... [that] re-
quires a plaintiff to prove his case by a preponder-
ance of the evidence’, ... using ‘direct or circumstan-
tial evidence.’ ” Ibid. (quoting Price Waterhouse, 490 
U.S., at 253, 109 S.Ct. 1775 (plurality opinion), and 
Postal Service Bd. of Governors v. Aikens, 460 U.S. 
711, 103 S.Ct. 1478, 75 L.Ed.2d 403 (1983)). We 
also recognized the Court's consistent acknowledg-
ment of the utility of circumstantial evidence in dis-
crimination cases. 
 
Our analysis in Desert Palace applies with equal 
force to the ADEA. Cf. ante, at 2351 - 2352, n. 4. As 
with the 1991 amendments to Title VII, no language 
in the ADEA imposes a heightened direct evidence 
requirement, and we have specifically recognized the 
utility of circumstantial evidence in ADEA cases. See 
Reeves, 530 U.S., at 147, 120 S.Ct. 2097 (cited by 
Desert Palace, 539 U.S., at 99-100, 123 S.Ct. 2148). 
Moreover, in Hazen Paper Co., we held that an 
award of liquidated damages for a “willful” violation 
of the ADEA did not require proof of the employer's 
motivation through direct evidence, 507 U.S., at 615, 
113 S.Ct. 1701, and we have similarly rejected the 
imposition of special evidentiary rules in other 
ADEA cases. See, e.g., Swierkiewicz v. Sorema N. A., 
534 U.S. 506, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002); 
O'Connor v. Consolidated Coin Caterers Corp., 517 

U.S. 308, 116 S.Ct. 1307, 134 L.Ed.2d 433 (1996). 
Desert Palace thus confirms the answer provided by 
the plurality and Justice White in Price Waterhouse: 
An ADEA plaintiff need not present direct evidence 
of discrimination to obtain a mixed-motives instruc-
tion. 
 

IV 
 
The Court's endorsement of a different construction 
of the same critical language in the ADEA and Title 
VII is both unwise and inconsistent with settled law. 
The but-for standard the Court adopts was rejected by 
this Court in Price Waterhouse and by Congress in 
the Civil Rights Act of 1991. Yet today the Court 
resurrects the standard in an unabashed display of 
judicial lawmaking. I respectfully dissent. 
 
Justice BREYER, with whom Justice SOUTER and 
Justice GINSBURG join, dissenting. 
I agree with Justice STEVENS that mixed-motive 
instructions are appropriate in the Age Discrimina-
tion in Employment Act context. And I join his opin-
ion. The Court rejects this conclusion on the ground 
that the words “because of” require a plaintiff to 
prove that age was the “but-for” cause of his em-
ployer's adverse employment action. Ante, at 2350. 
But the majority does not explain why this is so. The 
words “because of” do not inherently require a show-
ing of “but-for” causation, and I see no reason to read 
them to require such a showing. 
 
It is one thing to require a typical tort plaintiff to 
show “but-for” causation. In that context, reasonably 
objective scientific or commonsense theories of 
physical causation make the concept of “but-for” 
causation comparatively easy to understand and rela-
tively easy to apply. But it is an entirely different 
matter to determine a “but-for” relation when we 
consider, not physical forces, but the mind-related 
characterizations that constitute motive. Sometimes 
we speak of determining or discovering motives, but 
more often we *2359 ascribe motives, after an event, 
to an individual in light of the individual's thoughts 
and other circumstances present at the time of deci-
sion. In a case where we characterize an employer's 
actions as having been taken out of multiple motives, 
say, both because the employee was old and because 
he wore loud clothing, to apply “but-for” causation is 
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to engage in a hypothetical inquiry about what would 
have happened if the employer's thoughts and other 
circumstances had been different. The answer to this 
hypothetical inquiry will often be far from obvious, 
and, since the employee likely knows less than does 
the employer about what the employer was thinking 
at the time, the employer will often be in a stronger 
position than the employee to provide the answer. 
 
All that a plaintiff can know for certain in such a con-
text is that the forbidden motive did play a role in the 
employer's decision. And the fact that a jury has 
found that age did play a role in the decision justifies 
the use of the word “because,” i.e., the employer 
dismissed the employee because of his age (and other 
things). See Price Waterhouse v. Hopkins, 490 U.S. 
228, 239-242, 109 S.Ct. 1775, 104 L.Ed.2d 268 
(1989) (plurality opinion). I therefore would see 
nothing wrong in concluding that the plaintiff has 
established a violation of the statute. 
 
But the law need not automatically assess liability in 
these circumstances. In Price Waterhouse, the plural-
ity recognized an affirmative defense where the de-
fendant could show that the employee would have 
been dismissed regardless. The law permits the em-
ployer this defense, not because the forbidden mo-
tive, age, had no role in the actual decision, but be-
cause the employer can show that he would have 
dismissed the employee anyway in the hypothetical 
circumstance in which his age-related motive was 
absent. And it makes sense that this would be an af-
firmative defense, rather than part of the showing of a 
violation, precisely because the defendant is in a bet-
ter position than the plaintiff to establish how he 
would have acted in this hypothetical situation. See 
id., at 242, 109 S.Ct. 1775; cf. ante, at 2356 (STE-
VENS, J., dissenting) (describing the Title VII 
framework). I can see nothing unfair or impractical 
about allocating the burdens of proof in this way. 
 
The instruction that the District Court gave seems 
appropriate and lawful. It says, in pertinent part: 
 

“Your verdict must be for plaintiff if all the follow-
ing elements have been proved by the preponder-
ance of the evidence: 

 
..... 

 
“[The] plaintiff's age was a motivating factor in de-

fendant's decision to demote plaintiff. 
 

“However, your verdict must be for defendant ... if 
it has been proved by the preponderance of the evi-
dence that defendant would have demoted plaintiff 
regardless of his age. 

 
..... 
 

“As used in these instructions, plaintiff's age was ‘a 
motivating factor,’ if plaintiff's age played a part or 
a role in the defendant's decision to demote plain-
tiff. However, plaintiff's age need not have been 
the only reason for defendant's decision to demote 
plaintiff.” App. 9-10. 

 
For these reasons as well as for those set forth by 
Justice STEVENS, I respectfully dissent. 
 
U.S.,2009. 
Gross v. FBL Financial Services, Inc. 
129 S.Ct. 2343, 106 Fair Empl.Prac.Cas. (BNA) 833, 
92 Empl. Prac. Dec. P 43,584, 174 L.Ed.2d 119, 77 
USLW 4531, 09 Cal. Daily Op. Serv. 7539, 2009 
Daily Journal D.A.R. 8888, 21 Fla. L. Weekly Fed. S 
958 
 
END OF DOCUMENT 
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Supreme Court of the United States 
Azel P. SMITH, et al., Petitioners, 

v. 
 CITY OF JACKSON, MISSISSIPPI, et al. 

No. 03-1160. 
 

Argued Nov. 3, 2004. 
Decided March 30, 2005. 

 
Background: Police and public safety officers 
brought suit against city, under Age Discrimination 
in Employment Act (ADEA), alleging that salary 
increases they received were less generous than in-
creases received by younger officers. The United 
States District Court for the Southern District of Mis-
sissippi, William H. Barbour, Jr., J., granted sum-
mary judgment for city. Officers appealed. The 
United States Court of Appeals for the Fifth Circuit, 
351 F.3d 183, affirmed dismissal of disparate-impact 
claim. Certiorari was granted. 
 
Holdings: The Supreme Court, Justice Stevens, held 
that: 
(1) ADEA authorizes recovery in disparate-impact 
cases, but 
(2) complaint did not set forth valid disparate-impact 
claim. 
  
Affirmed. 
 
 Justice Scalia concurred in part and concurred in the 
judgment, and filed opinion. 
 
 Justice O'Connor concurred in the judgment, and 
filed opinion in which Justices Kennedy and Thomas 
joined. 
 
 Chief Justice Rehnquist took no part in the decision. 
 

West Headnotes 
 
[1] Civil Rights 78 1211 

 
78 Civil Rights 
      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1211 k. Disparate Impact. Most Cited 
Cases  
Age Discrimination in Employment Act (ADEA) 
authorizes disparate-impact claims. (per Justice Ste-
vens, with three Justices joining and one Justice con-
curring in judgment). Age Discrimination in Em-
ployment Act of 1967, § 4(a)(1, 2), 29 U.S.C.A. § 
623(a)(1, 2). 
 
[2] Civil Rights 78 1532 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-
crimination Statutes 
            78k1532 k. Pleading. Most Cited Cases  
Officers alleging that salary increases they received 
were less generous than increases received by 
younger officers did not state disparate-impact claim 
under ADEA; complaint did not identify any specific 
test, requirement, or practice within pay plan that had 
adverse impact on older workers. Age Discrimination 
in Employment Act of 1967, § 4(a), 29 U.S.C.A. § 
623(a). 
 
[3] Civil Rights 78 1532 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-
crimination Statutes 
            78k1532 k. Pleading. Most Cited Cases  
It is not enough for employee asserting disparate-
impact employment discrimination claim to simply 
allege that there is disparate impact on workers, or 
point to generalized policy that leads to such impact; 
rather, employee must isolate and identify specific 
employment practices that are allegedly responsible 
for any observed statistical disparities. 
 
[4] Civil Rights 78 1207 
 
78 Civil Rights 
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      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1207 k. Public Employment. Most 
Cited Cases  
 
Civil Rights 78 1211 
 
78 Civil Rights 
      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1211 k. Disparate Impact. Most Cited 
Cases  
City's revision of employee pay plan, granting raises 
to police and public safety officers in order to bring 
their salaries up to regional average, did not violate 
ADEA, even though older, higher ranking officers 
received raises representing lower percentage of their 
salaries; decision to grant larger raise to lower eche-
lon employees for purpose of bringing salaries in line 
with that of surrounding police forces was decision 
based on “reasonable factor other than age” that re-
sponded to city's legitimate goal of retaining police 
officers. Age Discrimination in Employment Act of 
1967, § 4(a), 29 U.S.C.A. § 623(a). 
 

**1537 *228 Syllabus FN* 
 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the conven-
ience of the reader. See United States v. De-
troit Timber & Lumber Co., 200 U.S. 321, 
337, 26 S.Ct. 282, 50 L.Ed. 499. 

 
In revising its employee pay plan, respondent City 
granted raises to all police officers and police dis-
patchers in an attempt to bring their starting salaries 
up to the regional average. Officers with less than 
five years' service received proportionately greater 
raises than those with more seniority, and most offi-
cers over 40 had more than five years of service. Peti-
tioners, a group of older officers, filed suit under the 
Age Discrimination in Employment Act of 1967 
(ADEA), claiming, inter alia, that they were ad-
versely affected by the plan because of their age. The 
District Court granted the City summary judgment. 
Affirming, the Fifth Circuit ruled that disparate-
impact claims are categorically unavailable under the 
ADEA, but it assumed that the facts alleged by peti-

tioners would entitle them to relief under Griggs v. 
Duke Power Co., 401 U.S. 424, 91 S.Ct. 849, 28 
L.Ed.2d 158, which announced a disparate-impact 
theory of recovery for cases brought under Title VII 
of the Civil Rights Act of 1964 (Title VII). 
 
Held: The judgment is affirmed. 
 
 351 F.3d 183, affirmed. 
 
Justice STEVENS delivered the opinion of the Court 
with respect to Parts I, II, and IV, concluding: 
 
1. The ADEA authorizes recovery in disparate-
impact cases comparable to Griggs. Except for the 
substitution of “age” for “race, color, religion, sex, or 
national origin,” the language of ADEA § 4(a)(2) and 
Title VII § 703(a)(2) is identical. Unlike Title VII, 
however, ADEA § 4(f)(1) significantly narrows its 
coverage by permitting any “otherwise prohibited” 
**1538 action “where the differentiation is based on 
reasonable factors other than age” (hereinafter RFOA 
provision). Pp. 1540-1541. 
 
2. Petitioners have not set forth a valid disparate-
impact claim. Two textual differences between the 
ADEA and Title VII make clear that the disparate-
impact theory's scope is narrower under the ADEA 
than under Title VII. One is the RFOA provision. The 
other is the amendment to Title VII in the Civil 
Rights Act of 1991, which modified this Court's 
Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 
109 S.Ct. 2115, 104 L.Ed.2d 733, holding that nar-
rowly construed the scope of liability on a disparate-
impact theory. Because the relevant 1991 amend-
ments expanded Title VII's coverage *229 but did not 
amend the ADEA or speak to age discrimination, 
Wards Cove's pre-1991 interpretation of Title VII's 
identical language remains applicable to the ADEA. 
Congress' decision to limit the ADEA's coverage by 
including the RFOA provision is consistent with the 
fact that age, unlike Title VII's protected classifica-
tions, not uncommonly has relevance to an individ-
ual's capacity to engage in certain types of employ-
ment. Here, petitioners have done little more than 
point out that the pay plan is relatively less generous 
to older workers than to younger ones. They have 
not, as required by Wards Cove, identified any spe-
cific test, requirement, or practice within the pay plan 
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that has an adverse impact on older workers. Further, 
the record makes clear that the City's plan was based 
on reasonable factors other than age. The City's ex-
planation for the differential between older and 
younger workers was its perceived need to make jun-
ior officers' salaries competitive with comparable 
positions in the market. Thus, the disparate impact 
was attributable to the City's decision to give raises 
based on seniority and position. Reliance on these 
factors is unquestionably reasonable given the City's 
goal. Pp. 1544-1546. 
 
Justice STEVENS, joined by Justice SOUTER, Jus-
tice GINSBURG, and Justice BREYER, concluded in 
Part III that the ADEA's text, the RFOA provision, 
and Equal Employment Opportunity Commission 
(EEOC) regulations all support the conclusion that a 
disparate-impact theory is cognizable under the 
ADEA. Pp. 1541-1544. 
 
Justice SCALIA concluded that the reasoning in Part 
III of Justice STEVENS' opinion is a basis for defer-
ring, pursuant to Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 104 
S.Ct. 2778, 81 L.Ed.2d 694, to the EEOC's reason-
able view that the ADEA authorizes disparate-impact 
claims. Pp. 1546-1549. 
 
Justice O'CONNOR, joined by Justice KENNEDY 
and Justice THOMAS, concluded that the judgment 
should be affirmed on the ground that disparate im-
pact claims are not cognizable under the ADEA. Pp. 
1549-1560. 
 
STEVENS, J., announced the judgment of the Court 
and delivered the opinion of the Court with respect to 
Parts I, II, and IV, in which SCALIA, SOUTER, 
GINSBURG, and BREYER, JJ., joined, and an opin-
ion with respect to Part III, in which SOUTER, 
GINSBURG, and BREYER, JJ., joined. SCALIA, J., 
filed an opinion concurring in part and concurring in 
the judgment, post, p. 1546. O'CONNOR, J., filed an 
opinion concurring in the judgment, in which 
KENNEDY and THOMAS, JJ., joined, post, p. 1549. 
REHNQUIST, C. J., took no part in the decision of 
the case. 
Counsel for petitioners were principally assisted by 
the following students in the Stanford Law School 
Supreme Court Litigation Clinic: Michael P. Abate 

and C. Lee Reeves, Clinic members; Eric J. Feigin, 
Daniel S. Goldman, David B. Sapp, Mara Silver, and 
Sean Tonolli also participated. 
 
Pamela S. Karlan, Stanford, CA, Dennis L. Horn, 
Horn & Payne, PLLC, Madison, MS, Thomas C. 
Goldstein, Counsel of Record,**1539 Amy Howe, 
Goldstein & Howe, P.C., Washington, DC, Brief of 
the Petitioners. 
 
Laurie A. McCann, Daniel B. Kohrman and Melvin 
Radowitz, AARP, Washington, DC, John G. Crab-
tree, Key Biscayne, FL, Academy of Florida Trial 
Lawyers, and Michael Evan Gold, Ithaca, NY, Cor-
nell University Chapter of American Association of 
University Professors, Amici Curiae in support of 
petitioners. 
 
Terry Wallace, City Attorney, City of Jackson, Mis-
sissippi, Jackson, MS, Samuel L. Begley, Begley 
Law Firm, PLLC, Jackson, MS, Glen D. Nager, 
Counsel of Record, Michael A. Carvin, Louis K. 
Fisher, Jones Day, Washington, DC, Counsel for 
Respondents. 
 
Ann Elizabeth Reesman, McGuiness Norris & Wil-
liams, LLP, Washington, DC, Equal Employment 
Advisory Council, Peter Buscemi, Grace Speights, 
Anne Brafford, Morgan, Lewis & Bockius LLP, 
Washington, DC, Mark Dichter, Morgan, Lewis & 
Bockius LLP, Philadelphia, PA, and Stephen A. 
Bokat, Robin S. Conrad, Ellen Dunham Bryant, Na-
tional Chamber Litigation Center, Washington, DC, 
Chamber of Commerce of the United States, Paul 
Grossman, Paul W. Cane, Jr., Neal D. Mollen, 
Carson H. Sullivan, Paul, Hastings, Janofsky & 
Walker LLP, Los Angeles, CA, California Employ-
ment Law Council, and John H. Findley, Pacific Le-
gal Foundation, Sacramento, CA, Amici Curiae in 
support of respondents. 
 
For U.S. Supreme Court briefs, see:2004 WL 
1369172 (Pet.Brief)2004 WL 1881768 
(Resp.Brief)2004 WL 2190435 (Reply.Brief) 
 
Justice STEVENS announced the judgment of the 
Court and delivered the opinion of the Court with 
respect to Parts I, II, and IV, and an opinion with 
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respect to Part III, in which Justice SOUTER, Justice 
GINSBURG, and Justice BREYER join. 
 
 *230 Petitioners, police and public safety officers 
employed by the city of Jackson, Mississippi (herein-
after City), contend that salary increases received in 
1999 violated the Age Discrimination in Employment 
Act of 1967 (ADEA) because they were less gener-
ous to officers over the age of 40 than to younger 
officers. Their suit raises the question whether the 
“disparate-impact” theory of recovery announced in 
Griggs v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 
849, 28 L.Ed.2d 158 (1971), for cases brought under 
Title VII of the Civil Rights Act of 1964, is cogniza-
ble under the ADEA. Despite the age of the ADEA, it 
is a question that we have not yet addressed. See 
*231Hazen Paper Co. v. Biggins, 507 U.S. 604, 610, 
113 S.Ct. 1701, 123 L.Ed.2d 338 (1993); Markham v. 
Geller, 451 U.S. 945, 101 S.Ct. 2028, 68 L.Ed.2d 332 
(1981) (REHNQUIST, J., dissenting from denial of 
certiorari). 
 

I 
 
On October 1, 1998, the City adopted a pay plan 
granting raises to all City employees. The stated pur-
pose of the plan was to “attract and retain qualified 
people, provide incentive for performance, maintain 
competitiveness with other public sector agencies and 
ensure equitable compensation to all employees re-
gardless of age, sex, race and/or disability.” FN1 On 
May 1, 1999, a revision of the plan, which was moti-
vated, at least in part, by the City's desire to bring the 
starting salaries of police officers up to the regional 
average, granted raises to all police officers and po-
lice dispatchers. Those who had less than five years 
of tenure received proportionately greater raises 
when compared to their former pay than those with 
more seniority. Although some officers over the age 
of 40 had less than five years of service, most of the 
older officers had more. 
 

FN1. App. 15. 
 
Petitioners are a group of older officers who filed suit 
under the ADEA claiming both that the City deliber-
ately discriminated against them because of their age 
(the “disparate-treatment” claim) and that they were 
“adversely affected” by the plan because of their age 

(the “disparate-impact” claim). The District Court 
granted summary judgment to the City on both 
**1540 claims. The Court of Appeals held that the 
ruling on the former claim was premature because 
petitioners were entitled to further discovery on the 
issue of intent, but it affirmed the dismissal of the 
disparate-impact claim. 351 F.3d 183 (C.A.5 2003). 
Over one judge's dissent, the majority concluded that 
disparate-impact claims are categorically unavailable 
under the ADEA. Both the majority and the dissent 
assumed that the facts alleged by petitioners would 
entitle them to relief under the reasoning of Griggs. 
 
 *232 We granted the officers' petition for certiorari, 
541 U.S. 958, 124 S.Ct. 1724, 158 L.Ed.2d 398 
(2004), and now hold that the ADEA does authorize 
recovery in “disparate-impact” cases comparable to 
Griggs. Because, however, we conclude that petition-
ers have not set forth a valid disparate-impact claim, 
we affirm. 
 

II 
 
During the deliberations that preceded the enactment 
of the Civil Rights Act of 1964, Congress considered 
and rejected proposed amendments that would have 
included older workers among the classes protected 
from employment discrimination.FN2 General Dy-
namics Land Systems, Inc. v. Cline, 540 U.S. 581, 
587, 124 S.Ct. 1236, 157 L.Ed.2d 1094 (2004). Con-
gress did, however, request the Secretary of Labor to 
“make a full and complete study of the factors which 
might tend to result in discrimination in employment 
because of age and of the consequences of such dis-
crimination on the economy and individuals af-
fected.” § 715, 78 Stat. 265. The Secretary's report, 
submitted in response to Congress' request, noted that 
there was little discrimination arising from dislike or 
intolerance of older people, but that “arbitrary” dis-
crimination did result from certain age limits. Report 
of the Secretary of Labor, The Older American 
Worker: Age Discrimination in Employment 5 (June 
1965), reprinted in U.S. Equal Employment Opportu-
nity Commission, Legislative History of the Age 
Discrimination in Employment Act (1981), Doc. No. 
5 (hereinafter Wirtz Report). Moreover, the report 
observed that discriminatory effects resulted from 
“[i]nstitutional arrangements that indirectly restrict 
the employment of older workers.” Id., at 15. 
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FN2. See 110 Cong. Rec. 2596-2599 (1964) 
(amendment offered by Rep. Dowdy, voted 
down 123 to 94); id., at 9911-9913, 13490-
13492 (amendment offered by Sen. Smath-
ers, voted down 63 to 28). 

 
In response to that report Congress directed the Sec-
retary to propose remedial legislation, see Fair Labor 
Standards Amendments of 1966, Pub.L. 89-601, § 
606, 80 Stat. 845, and *233 then acted favorably on 
his proposal. As enacted in 1967, § 4(a)(2) of the 
ADEA, now codified as 29 U.S.C. § 623(a)(2), pro-
vided that it shall be unlawful for an employer “to 
limit, segregate, or classify his employees in any way 
which would deprive or tend to deprive any individ-
ual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of 
such individual's age ....” 81 Stat. 603. Except for 
substitution of the word “age” for the words “race, 
color, religion, sex, or national origin,” the language 
of that provision in the ADEA is identical to that 
found in § 703(a)(2) of the Civil Rights Act of 1964 
(Title VII). Other provisions of the ADEA also paral-
lel the earlier statute.FN3 Unlike Title VII, however, § 
4(f)(1) **1541 of the ADEA, 81 Stat. 603, contains 
language that significantly narrows its coverage by 
permitting any “otherwise prohibited” action “where 
the differentiation is based on reasonable factors 
other than age” (hereinafter RFOA provision). 
 

FN3. Like Title VII with respect to all pro-
tected classes except race, the ADEA pro-
vides an affirmative defense to liability 
where age is “a bona fide occupational 
qualification reasonably necessary to the 
normal operation of the particular business 
....” § 4(f)(1), 81 Stat. 603. Cf. Civil Rights 
Act of 1964, § 703(e), 78 Stat. 256 (“Not-
withstanding any other provision of this ti-
tle, ... it shall not be [unlawful to perform 
any of the prohibited activities in §§ 703(a)-
(d) ] on the basis of his religion, sex, or na-
tional origin in those certain instances where 
religion, sex, or national origin is a bona fide 
occupational qualification reasonably neces-
sary to the normal operation of that particu-
lar business or enterprise ... ”). 

 

III 
 
[1] In determining whether the ADEA authorizes 
disparate-impact claims, we begin with the premise 
that when Congress uses the same language in two 
statutes having similar purposes, particularly when 
one is enacted shortly after the other, it is appropriate 
to presume that Congress intended that text to have 
the same meaning in both statutes. Northcross v. 
Board of Ed. of Memphis City Schools, 412 U.S. 427, 
428, 93 S.Ct. 2201, 37 L.Ed.2d 48 (1973) (per cu-
riam). We have consistently applied *234 that pre-
sumption to language in the ADEA that was “derived 
in haec verba from Title VII.” Lorillard v. Pons, 434 
U.S. 575, 584, 98 S.Ct. 866, 55 L.Ed.2d 40 (1978). 
FN4 Our unanimous interpretation of § 703(a)(2) of 
Title VII in Griggs is therefore a precedent of com-
pelling importance. 
 

FN4. Oscar Mayer & Co. v. Evans, 441 U.S. 
750, 756, 99 S.Ct. 2066, 60 L.Ed.2d 609 
(1979) (interpreting § 14(b) of the ADEA in 
light of § 706(c) of Title VII); Western Air 
Lines, Inc. v. Criswell, 472 U.S. 400, 416, 
105 S.Ct. 2743, 86 L.Ed.2d 321 (1985) (in-
terpreting ADEA's bona fide occupational 
qualification exception in light of Title VII's 
BFOQ exception); Trans World Airlines, 
Inc. v. Thurston, 469 U.S. 111, 121, 105 
S.Ct. 613, 83 L.Ed.2d 523 (1985) (interpret-
ing the ADEA to apply to denial of privi-
leges cases in a similar manner as under Ti-
tle VII). 

 
In Griggs, a case decided four years after the enact-
ment of the ADEA, we considered whether § 703 of 
Title VII prohibited an employer “from requiring a 
high school education or passing of a standardized 
general intelligence test as a condition of employ-
ment in or transfer to jobs when (a) neither standard 
is shown to be significantly related to successful job 
performance, (b) both requirements operate to dis-
qualify Negroes at a substantially higher rate than 
white applicants, and (c) the jobs in question for-
merly had been filled only by white employees as 
part of a longstanding practice of giving preference to 
whites.” 401 U.S., at 425-426, 91 S.Ct. 849. Accept-
ing the Court of Appeals' conclusion that the em-
ployer had adopted the diploma and test requirements 
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without any intent to discriminate, we held that good 
faith “does not redeem employment procedures or 
testing mechanisms that operate as ‘built-in head-
winds' for minority groups and are unrelated to 
measuring job capability.” Id., at 432, 91 S.Ct. 849. 
 
We explained that Congress had “directed the thrust 
of the Act to the consequences of employment prac-
tices, not simply the motivation.” Ibid. We relied on 
the fact that history is “filled with examples of men 
and women who rendered highly effective perform-
ance without the conventional badges of accom-
plishment in terms of certificates, diplomas, or de-
grees. Diplomas and tests are useful servants, but 
*235 Congress has mandated the commonsense 
proposition that they are not to become masters of 
reality.” Id., at 433, 91 S.Ct. 849. And we noted that 
the Equal Employment Opportunity Commission 
(EEOC), which had enforcement responsibility, had 
issued guidelines that accorded with our view. Id., at 
433-434, 91 S.Ct. 849. We thus squarely held that § 
703(a)(2) of Title VII did not require a showing of 
discriminatory intent.FN5 
 

FN5. The congressional purposes on which 
we relied in Griggs have a striking parallel 
to two important points made in the Wirtz 
Report. Just as the Griggs opinion ruled out 
discrimination based on racial animus as a 
problem in that case, the Wirtz Report con-
cluded that there was no significant dis-
crimination of that kind so far as older 
workers are concerned. Wirtz Report 6. And 
just as Griggs recognized that the high 
school diploma requirement, which was un-
related to job performance, had an unfair 
impact on African-Americans who had re-
ceived inferior educational opportunities in 
segregated schools, 401 U.S., at 430, 91 
S.Ct. 849, the Wirtz Report identified the 
identical obstacle to the employment of 
older workers. “Any formal employment 
standard which requires, for example, a high 
school diploma will obviously work against 
the employment of many older workers-
unfairly if, despite his limited schooling, an 
older worker's years of experience have 
given him therelevant equivalent of a high 
school education.” Wirtz Report 3. Thus, 

just as the statutory text is identical, there is 
a remarkable similarity between the con-
gressional goals we cited in Griggs and 
those present in the Wirtz Report. 

 
**1542 While our opinion in Griggs relied primarily 
on the purposes of the Act, buttressed by the fact that 
the EEOC had endorsed the same view, we have sub-
sequently noted that our holding represented the bet-
ter reading of the statutory text as well. See Watson v. 
Fort Worth Bank & Trust, 487 U.S. 977, 991, 108 
S.Ct. 2777, 101 L.Ed.2d 827 (1988). Neither § 
703(a)(2) nor the comparable language in the ADEA 
simply prohibits actions that “limit, segregate, or 
classify” persons; rather the language prohibits such 
actions that “deprive any individual of employment 
opportunities or otherwise adversely affect his status 
as an employee, because of such individual's” race or 
age. Ibid. (explaining that in disparate-impact cases, 
“the employer's practices may be said to ‘adversely 
affect [an individual's status] as an employee’ ” (al-
teration in original) (quoting *23642 U.S.C. § 2000e-
2(a)(2))). Thus the text focuses on the effects of the 
action on the employee rather than the motivation for 
the action of the employer.FN6 
 

FN6. In reaching a contrary conclusion, Jus-
tice O'CONNOR ignores key textual differ-
ences between § 4(a)(1), which does not en-
compass disparate-impact liability, and § 
4(a)(2). Paragraph (a)(1) makes it unlawful 
for an employer “to fail or refuse to hire ... 
any individual ... because of such individ-
ual's age.” (Emphasis added.) The focus of 
the paragraph is on the employer's actions 
with respect to the targeted individual. Para-
graph (a)(2), however, makes it unlawful for 
an employer “to limit ... his employees in 
any way which would deprive or tend to de-
prive any individual of employment oppor-
tunities or otherwise adversely affect his 
status as an employee, because of such indi-
vidual's age.” (Emphasis added.) Unlike in 
paragraph (a)(1), there is thus an incongruity 
between the employer's actions-which are 
focused on his employees generally-and the 
individual employee who adversely suffers 
because of those actions. Thus, an employer 
who classifies his employees without respect 
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to age may still be liable under the terms of 
this paragraph if such classification ad-
versely affects the employee because of that 
employee's age-the very definition of dispa-
rate impact. Justice O'CONNOR is therefore 
quite wrong to suggest that the textual dif-
ferences between the two paragraphs are un-
important. 

 
 Griggs, which interpreted the identical text at issue 
here, thus strongly suggests that a disparate-impact 
theory should be cognizable under the ADEA. FN7 
Indeed, for **1543 over two decades*237 after our 
decision in Griggs, the Courts of Appeals uniformly 
interpreted the ADEA as authorizing recovery on a 
“disparate-impact” theory in appropriate cases.FN8 It 
was only after our decision in Hazen Paper Co. v. 
Biggins, 507 U.S. 604, 113 S.Ct. 1701, 123 L.Ed.2d 
338 (1993), that some of those courts concluded that 
the ADEA did not authorize a disparate-impact the-
ory of liability.FN9 Our opinion in Hazen Paper, how-
ever, did not address or comment on the issue we 
decide today. In that case, we held that an employee's 
allegation that he was discharged shortly before his 
pension would have vested did not state a cause of 
action under a disparate-treatment theory. The moti-
vating factor was not, we held, the employee's age, 
but rather his years of service, a factor that the ADEA 
did not prohibit an employer from considering when 
terminating*238 an employee. Id., at 612, 113 S.Ct. 
1701.FN10 While we noted that disparate treatment 
“captures the essence of what Congress sought to 
prohibit in the ADEA,” id., at 610, 113 S.Ct. 1701, 
we were careful to explain that we were not deciding 
“whether a disparate impact theory of liability is 
available under the ADEA ...,” ibid. In sum, there is 
nothing in our opinion in Hazen Paper that precludes 
an interpretation of the ADEA that parallels our hold-
ing in Griggs. 
 

FN7. Justice O'CONNOR reaches a contrary 
conclusion based on the text of the statute, 
the legislative history, and the structure of 
the statute. As we explain above, n. 6, supra, 
her textual reasoning is not persuasive. Fur-
ther, while Congress may have intended to 
remedy disparate-impact-type situations 
through “noncoercive measures” in part, 
there is nothing to suggest that it intended 

such measures to be the sole method of 
achieving the desired result of remedying 
practices that had an adverse effect on older 
workers. Finally, we agree that the differ-
ences between age and the classes protected 
in Title VII are relevant, and that Congress 
might well have intended to treat the two 
differently. See post, at 1552 (O'CONNOR, 
J., concurring in judgment). However, Con-
gress obviously considered those classes of 
individuals to be sufficiently similar to war-
rant enacting identical legislation, at least 
with respect to employment practices it 
sought to prohibit. While those differences, 
coupled with a difference in the text of the 
statute such as the RFOA provision, may 
warrant addressing disparate-impact claims 
in the two statutes differently, see infra, at 
1544-1545, it does not justify departing 
from the plain text and our settled interpreta-
tion of that text. 

 
FN8. B. Lindemann & D. Kadue, Age Dis-
crimination in Employment Law 416, and n. 
16 (2003) (citing Holt v. Gamewell Corp., 
797 F.2d 36, 37 (C.A.1 1986); Maresco v. 
Evans Chemetics, 964 F.2d 106, 115 (C.A.2 
1992); Blum v. Witco Chemical Corp., 829 
F.2d 367, 372 (C.A.3 1987); Wooden v. 
Board of Ed. of Jefferson Cty., Ky., 931 F.2d 
376, 379 (C.A.6 1991); Monroe v. United 
Air Lines, 736 F.2d 394, 404, n. 3 (C.A.7 
1984); Dace v. ACF Industries, 722 F.2d 
374, 378 (C.A.8 1983), modified, 728 F.2d 
976 (1984) (per curiam); Palmer v. United 
States, 794 F.2d 534, 536 (C.A.9 1986); 
Faulkner v. Super Valu Stores, Inc., 3 F.3d 
1419 (C.A.10 1993) (assuming disparate-
impact theory); MacPherson v. University of 
Montevallo, 922 F.2d 766, 771 (C.A.11 
1991); Arnold v. United States Postal Serv., 
863 F.2d 994, 998 (C.A.D.C.1988) (assum-
ing disparate-impact theory)). 

 
FN9. See, e.g., Mullin v. Raytheon Co., 164 
F.3d 696, 700 (C.A.1 1999) (“[T]ectonic 
plates shifted when the Court decided 
[Hazen Paper]”); Gantt v. Wilson Sporting 
Goods Co., 143 F.3d 1042, 1048 (C.A.6 
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1998) (“[T]here is now considerable doubt 
as to whether a claim of age discrimination 
may exist under a disparate-impact theory” 
(internal quotation marks omitted)). See also 
Lindemann & Kadue, Age Discrimination in 
Employment Law, at 417-418, n. 23 (col-
lecting cases). In contrast to the First, Sev-
enth, Tenth, and Eleventh Circuits, which 
have held that there is no disparate-impact 
theory, the Second, Eighth, and Ninth Cir-
cuits continue to recognize such a theory. 
Id., at 417, and n. 22. 

 
FN10. We did note, however, that the chal-
lenged conduct was actionable under § 510 
of the Employee Retirement Income Secu-
rity Act of 1974. 507 U.S., at 612, 113 S.Ct. 
1701. 

 
The Court of Appeals' categorical rejection of dispa-
rate-impact liability, like Justice O'CONNOR's, 
rested primarily on the RFOA provision and the ma-
jority's analysis of legislative history. As we have 
already explained, we think the history of the enact-
ment of the ADEA, with particular reference to the 
Wirtz Report, supports the pre- Hazen Paper consen-
sus concerning disparate-impact liability. And Hazen 
Paper itself contains the response to the concern over 
the RFOA provision. 
 
The RFOA provision provides that it shall not be 
unlawful for an employer “to take any action other-
wise prohibited under subsectio[n] (a) ... where the 
differentiation is based on reasonable factors other 
than age [discrimination] ....” 81 Stat. **1544 603. In 
most disparate-treatment cases, if an employer in fact 
acted on a factor other than age, the action would not 
be prohibited under subsection (a) in the first place. 
See Hazen Paper, 507 U.S., at 609, 113 S.Ct. 1701 
(“[T]here is no disparate treatment under the ADEA 
when the factor motivating the employer is some 
feature other than the employee's age”). In those dis-
parate-treatment cases, such as in Hazen Paper itself, 
the RFOA provision is simply unnecessary to avoid 
liability under the ADEA, since there was no prohib-
ited action in the first place. The RFOA provision is 
not, as Justice O'CONNOR suggests, a “safe harbor 
from liability,” post, at 1551 (emphasis deleted), 
since there would *239 be no liability under § 4(a). 

See Texas Dept. of Community Affairs v. Burdine, 
450 U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d 207 
(1981) (noting, in a Title VII case, that an employer 
can defeat liability by showing that the employee was 
rejected for “a legitimate, nondiscriminatory reason” 
without reference to an RFOA provision). 
 
In disparate-impact cases, however, the allegedly 
“otherwise prohibited” activity is not based on age. 
Ibid. (“[C]laims that stress ‘disparate impact’ [by 
contrast] involve employment practices that are fa-
cially neutral in their treatment of different groups 
but that in fact fall more harshly on one group than 
another ... ” (quoting Teamsters v. United States, 431 
U.S. 324, 335-336, n. 15, 97 S.Ct. 1843, 52 L.Ed.2d 
396 (1977))). It is, accordingly, in cases involving 
disparate-impact claims that the RFOA provision 
plays its principal role by precluding liability if the 
adverse impact was attributable to a nonage factor 
that was “reasonable.” Rather than support an argu-
ment that disparate impact is unavailable under the 
ADEA, the RFOA provision actually supports the 
contrary conclusion.FN11 
 

FN11. We note that if Congress intended to 
prohibit all disparate-impact claims, it cer-
tainly could have done so. For instance, in 
the Equal Pay Act of 1963, 29 U.S.C. § 
206(d)(1), Congress barred recovery if a pay 
differential was based “on any other factor”-
reasonable or unreasonable-“other than sex.” 
The fact that Congress provided that em-
ployers could use only reasonable factors in 
defending a suit under the ADEA is there-
fore instructive. 

 
Finally, we note that both the Department of Labor, 
which initially drafted the legislation, and the EEOC, 
which is the agency charged by Congress with re-
sponsibility for implementing the statute, 29 U.S.C. § 
628, have consistently interpreted the ADEA to 
authorize relief on a disparate-impact theory. The 
initial regulations, while not mentioning disparate 
impact by name, nevertheless permitted such claims 
if the employer relied on a factor that was not related 
to age. 29 CFR § 860.103(f)(1)(i) (1970) (barring 
physical fitness requirements that were not “reasona-
bly necessary for the specific*240 work to be per-
formed”). See also § 1625.7 (2004) (setting forth the 
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standards for a disparate-impact claim). 
 
The text of the statute, as interpreted in Griggs, the 
RFOA provision, and the EEOC regulations all sup-
port petitioners' view. We therefore conclude that it 
was error for the Court of Appeals to hold that the 
disparate-impact theory of liability is categorically 
unavailable under the ADEA. 
 

IV 
 
Two textual differences between the ADEA and Title 
VII make it clear that even though both statutes 
authorize recovery on a disparate-impact theory, the 
scope of disparate-impact liability under ADEA is 
narrower than under Title VII. The first is the RFOA 
provision, which we have already identified. The 
second is the amendment to Title VII contained in the 
**1545 Civil Rights Act of 1991, 105 Stat. 1071. 
One of the purposes of that amendment was to mod-
ify the Court's holding in Wards Cove Packing Co. v. 
Atonio, 490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 
733 (1989), a case in which we narrowly construed 
the employer's exposure to liability on a disparate-
impact theory. See Civil Rights Act of 1991, § 2, 105 
Stat. 1071. While the relevant 1991 amendments ex-
panded the coverage of Title VII, they did not amend 
the ADEA or speak to the subject of age discrimina-
tion. Hence, Wards Cove's pre-1991 interpretation of 
Title VII's identical language remains applicable to 
the ADEA. 
 
Congress' decision to limit the coverage of the ADEA 
by including the RFOA provision is consistent with 
the fact that age, unlike race or other classifications 
protected by Title VII, not uncommonly has rele-
vance to an individual's capacity to engage in certain 
types of employment. To be sure, Congress recog-
nized that this is not always the case, and that society 
may perceive those differences to be larger or more 
consequential than they are in fact. However, as Sec-
retary Wirtz noted in his report, “certain circum-
stances ... unquestionably affect older workers more 
strongly, as a *241 group, than they do younger 
workers.” Wirtz Report 11. Thus, it is not surprising 
that certain employment criteria that are routinely 
used may be reasonable despite their adverse impact 
on older workers as a group. Moreover, intentional 
discrimination on the basis of age has not occurred at 

the same levels as discrimination against those pro-
tected by Title VII. While the ADEA reflects Con-
gress' intent to give older workers employment op-
portunities whenever possible, the RFOA provision 
reflects this historical difference. 
 
[2][3][4] Turning to the case before us, we initially 
note that petitioners have done little more than point 
out that the pay plan at issue is relatively less gener-
ous to older workers than to younger workers. They 
have not identified any specific test, requirement, or 
practice within the pay plan that has an adverse im-
pact on older workers. As we held in Wards Cove, it 
is not enough to simply allege that there is a disparate 
impact on workers, or point to a generalized policy 
that leads to such an impact. Rather, the employee is 
“ ‘responsible for isolating and identifying the spe-
cific employment practices that are allegedly respon-
sible for any observed statistical disparities.’ ” 490 
U.S., at 656, 109 S.Ct. 2115 (quoting Watson, 487 
U.S., at 994, 108 S.Ct. 2777; emphasis added). Peti-
tioners have failed to do so. Their failure to identify 
the specific practice being challenged is the sort of 
omission that could “result in employers being poten-
tially liable for ‘the myriad of innocent causes that 
may lead to statistical imbalances ....’ ” 490 U.S., at 
657, 109 S.Ct. 2115. In this case not only did peti-
tioners thus err by failing to identify the relevant 
practice, but it is also clear from the record that the 
City's plan was based on reasonable factors other 
than age. 
 
The plan divided each of five basic positions-police 
officer, master police officer, police sergeant, police 
lieutenant, and deputy police chief-into a series of 
steps and half-steps. The wage for each range was 
based on a survey of comparable communities in the 
Southeast. Employees were then assigned a step (or 
half-step) within their position that corresponded*242 
to the lowest step that would still give the individual 
a 2% raise. Most of the officers were in the three 
lowest ranks; in each of those ranks there were offi-
cers under age 40 and officers over 40. In none did 
their age affect their compensation. The few officers 
in the two highest ranks are all over 40. Their raises, 
though higher in dollar amount than the raises given 
to **1546 junior officers, represented a smaller per-
centage of their salaries, which of course are higher 
than the salaries paid to their juniors. They are mem-
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bers of the class complaining of the “disparate im-
pact” of the award. 
 
Petitioners' evidence established two principal facts: 
First, almost two-thirds (66.2%) of the officers under 
40 received raises of more than 10% while less than 
half (45.3%) of those over 40 did.FN12 Second, the 
average percentage increase for the entire class of 
officers with less than five years of tenure was 
somewhat higher than the percentage for those with 
more seniority.FN13 Because older officers tended to 
occupy more senior positions, on average they re-
ceived smaller increases when measured as a per-
centage of their salary. The basic explanation for the 
differential was the City's perceived need to raise the 
salaries of junior officers to make them competitive 
with comparable positions in the market. 
 

FN12. Exh. C, Record 1192. 
 

FN13. App. to Pet. for Cert. 41a. 
 
Thus, the disparate impact is attributable to the City's 
decision to give raises based on seniority and posi-
tion. Reliance on seniority and rank is unquestionably 
reasonable given the City's goal of raising employees' 
salaries to match those in surrounding communities. 
In sum, we hold that the City's decision to grant a 
larger raise to lower echelon employees for the pur-
pose of bringing salaries in line with that of surround-
ing police forces was a decision based on a “reason-
able facto[r] other than age” that responded to the 
City's legitimate goal of retaining police officers. Cf. 
MacPherson v. University of Montevallo, 922 F.2d 
766, 772 (C.A.11 1991). 
 
 *243 While there may have been other reasonable 
ways for the City to achieve its goals, the one se-
lected was not unreasonable. Unlike the business 
necessity test, which asks whether there are other 
ways for the employer to achieve its goals that do not 
result in a disparate impact on a protected class, the 
reasonableness inquiry includes no such requirement. 
 
Accordingly, while we do not agree with the Court of 
Appeals' holding that the disparate-impact theory of 
recovery is never available under the ADEA, we af-
firm its judgment. 

 
It is so ordered. 
THE CHIEF JUSTICE took no part in the decision of 
this case. 
 
Justice SCALIA, concurring in part and concurring in 
the judgment. 
I concur in the judgment of the Court, and join all 
except Part III of its opinion. As to that Part, I agree 
with all of the Court's reasoning, but would find it a 
basis, not for independent determination of the dispa-
rate-impact question, but for deferral to the reason-
able views of the Equal Employment Opportunity 
Commission (EEOC or Commission) pursuant to 
Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 
L.Ed.2d 694 (1984). See General Dynamics Land 
Systems, Inc. v. Cline, 540 U.S. 581, 601-602, 124 
S.Ct. 1236, 157 L.Ed.2d 1094 (2004) (SCALIA, J., 
dissenting). 
 
This is an absolutely classic case for deference to 
agency interpretation. The Age Discrimination in 
Employment Act of 1967 (ADEA), 29 U.S.C. § 621 
et seq., confers upon the EEOC authority to issue 
“such rules and regulations as it may consider neces-
sary or appropriate for carrying out” the ADEA. § 
628. Pursuant to this authority, the EEOC promul-
gated, after notice-and-comment rulemaking, see 
**154746 Fed.Reg. 47724, 47727 (1981), a regula-
tion that reads as follows: 
 
 *244 “When an employment practice, including a 

test, is claimed as a basis for different treatment of 
employees or applicants for employment on the 
grounds that it is a ‘factor other than’ age, and such 
a practice has an adverse impact on individuals 
within the protected age group, it can only be justi-
fied as a business necessity.” 29 CFR § 1625.7(d) 
(2004). 

 
The statement of the EEOC which accompanied pub-
lication of the agency's final interpretation of the 
ADEA said the following regarding this regulation: 
“Paragraph (d) of § 1625.7 has been rewritten to 
make it clear that employment criteria that are age-
neutral on their face but which nevertheless have a 
disparate impact on members of the protected age 
group must be justified as a business necessity. See 
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Laugesen v. Anaconda Co., 510 F.2d 307 (6th 
Cir.1975); Griggs v. Duke Power Co., 401 U.S. 424, 
91 S.Ct. 849, 28 L.Ed.2d 158 (1971).” 46 Fed.Reg., 
at 47725. The regulation affirmed, moreover, what 
had been the longstanding position of the Department 
of Labor, the agency that previously administered the 
ADEA, see ante, at 1544; 29 CFR § 860.103(f)(1)(i) 
(1970). And finally, the Commission has appeared in 
numerous cases in the lower courts, both as a party 
and as amicus curiae, to defend the position that the 
ADEA authorizes disparate-impact claims.FN1 Even 
under the unduly constrained standards of agency 
deference recited in *245United States v. Mead 
Corp., 533 U.S. 218, 121 S.Ct. 2164, 150 L.Ed.2d 
292 (2001), the EEOC's reasonable view that the 
ADEA authorizes disparate-impact claims is deserv-
ing of deference. Id., at 229-231, and n. 12, 121 S.Ct. 
2164. A fortiori, it is entitled to deference under the 
pre- Mead formulation of Chevron, to which I con-
tinue to adhere. See 533 U.S., at 256-257, 121 S.Ct. 
2164 (SCALIA, J., dissenting). 
 

FN1. See, e.g., Brief for EEOC as Amicus 
Curiae Supporting Plaintiffs-Appellees in 
Meacham v. Knolls Atomic Power Lab., No. 
02-4083(L) etc. (CA2), p. 12, available at 
http:// www. eeoc. gov/ briefs/ meacha. txt 
(all Internet materials as visited Mar. 24, 
2005, and available in Clerk of Court's case 
file) (“The Commission has consistently de-
fended [the interpretation announced in 29 
CFR § 1625.7(d) (2004)], arguing that a 
claim of discrimination under a disparate 
impact theory is cognizable”); Brief for 
EEOC as Amicus Curiae Supporting Plain-
tiffs-Appellants Seeking Reversal in Sitko v. 
Goodyear Tire & Rubber Co., No. 02-
4083(CA6), p. 8, available at http:// www. 
eeoc. gov/ briefs/ sitkov. txt (pending); 
EEOC v. McDonnell Douglas Corp., 191 
F.3d 948, 950-951 (C.A.8 1999). 

 
Justice O'CONNOR both denies that the EEOC has 
taken a position on the existence of disparate-impact 
claims and asserts that, even if it has, its position 
does not deserve deference. See post, at 1558-1560 
opinion concurring in judgment). The first claim can-
not be squared with the text of the EEOC's regula-
tion, quoted above. This cannot possibly be read as 

agnostic on the question whether the ADEA prohibits 
employer practices that have a disparate impact on 
the aged. It provides that such practices “can only be 
justified as a business necessity,” compelling the 
conclusion that, absent a “business necessity,” such 
practices are prohibited.FN2 
 

FN2. Perhaps Justice O'CONNOR adopts 
the narrower position that, while the EEOC 
has taken the view that the ADEA prohibits 
actions that have a disparate impact, it has 
stopped short of recognizing “disparate im-
pact claims.” Post, at 1559 (opinion concur-
ring in judgment) (emphasis added). If so, 
this position is equally misguided. The 
EEOC need not take the extra step of recog-
nizing that individuals harmed by prohibited 
actions have a right to sue; the ADEA itself 
makes that automatic. 29 U.S.C. § 626(c)(1) 
(“Any person aggrieved may bring a civil 
action in any court of competent jurisdiction 
for such legal or equitable relief as will ef-
fectuate the purposes of this chapter ... ”). 

 
**1548 Justice O'CONNOR would not defer to the 
EEOC regulation, even if it read as it does, because, 
she says, the regulation “does not purport to interpret 
the language of § 4(a) at all,” but is rather limited to 
an interpretation of the “reasonable factors other than 
age” (RFOA) clause of § 4(f)(1) of the ADEA, which 
she says is not at issue. Post, at 1559. This argument 
assumes, however, that the RFOA clause operates 
independently of the remainder of the ADEA. It does 
not. Section 4(f)(1) provides, in relevant part: 
 
 *246 “It shall not be unlawful for an employer, em-

ployment agency, or labor organization ... to take 
any action otherwise prohibited under subsections 
(a), (b), (c), or (e) of this section ... where the dif-
ferentiation is based on reasonable factors other 
than age ....” 29 U.S.C. § 623(f)(1) (emphasis 
added). 

 
As this text makes clear, the RFOA defense is rele-
vant only as a response to employer actions “other-
wise prohibited” by the ADEA. Hence, the unavoid-
able meaning of the regulation at issue is that the 
ADEA prohibits employer actions that have an “ad-
verse impact on individuals within the protected age 
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group.” 29 CFR § 1625.7(d) (2004). And, of course, 
the only provision of the ADEA that could conceiva-
bly be interpreted to effect such a prohibition is § 
4(a)(2)-the provision that Justice O'CONNOR main-
tains the EEOC “does not purport to interpret ... at 
all.” Post, at 1559.FN3 
 

FN3. Justice O'CONNOR argues that the 
regulation does not necessarily construe § 
4(a)(2) to prohibit disparate impact, because 
disparate treatment also can have the effect 
which the regulation addresses-viz., “an ad-
verse impact on individuals within the pro-
tected age group,” 29 CFR § 1625.7(d) 
(2004). See post, at 1559. That is true 
enough. But the question here is not whether 
disparate-treatment claims (when they have 
a disparate impact) are also covered by the 
regulation; it is whether disparate-impact 
claims of all sorts are covered; and there is 
no way to avoid the conclusion (consistently 
reaffirmed by the agency's actions over the 
years) that they are. That is also a complete 
response to Justice O'CONNOR's point that 
the regulation could not refer to § 4(a)(2) 
because it includes “applicants for employ-
ment,” who are protected only under § 
4(a)(1). Perhaps applicants for employment 
are covered only when (as Justice O'CON-
NOR posits) disparate treatment results in 
disparate impact; or perhaps the agency's at-
tempt to sweep employment applications 
into the disparate-impact prohibition is mis-
taken. But whatever in addition it may 
cover, or may erroneously seek to cover, it is 
impossible to contend that the regulation 
does not cover actions that “limit, segregate, 
or classify” employees in a way that pro-
duces a disparate impact on those within the 
protected age group; and the only basis for 
its interpretation that those actions are pro-
hibited is § 4(a)(2). 

 
 *247 Lastly, Justice O'CONNOR argues that the 
EEOC's interpretation of what is “otherwise prohib-
ited” by the ADEA is not entitled to deference be-
cause the Court concludes that the same regulation's 
interpretation of another term-the term “reasonable 
factors other than age,” which the regulation takes to 

include only “business necessity”-is unreasonable. 
Post, at 1560. Her logic seems to be that, because the 
two interpretations appear in the same paragraph, 
they should stand or fall together. She cites no case 
for this proposition, and it makes little sense. If the 
two simultaneously adopted interpretations were con-
tained in distinct paragraphs, the invalidation of one 
would not, of course, render the other infirm. (Justice 
O'CONNOR does not mean to imply, I assume, that 
our rejection of the EEOC's application of the phrase 
“ ‘reasonable factors other than age’ ” to disparate-
impact claims in paragraph (d) of § 1625.7 relieves 
the lower courts of the obligation to **1549 defer to 
the EEOC's other applications of the same phrase in 
paragraph (c) or (e).) I can conceive no basis for a 
different rule simply because the two simultaneously 
adopted interpretations appear in the same paragraph. 
 
The EEOC has express authority to promulgate rules 
and regulations interpreting the ADEA. It has exer-
cised that authority to recognize disparate-impact 
claims. And, for the reasons given by the plurality 
opinion, its position is eminently reasonable. In my 
view, that is sufficient to resolve this case. 
Justice O'CONNOR, with whom Justice KENNEDY 
and Justice THOMAS join, concurring in the judg-
ment. 
“Disparate treatment ... captures the essence of what 
Congress sought to prohibit in the [Age Discrimina-
tion in Employment Act of 1967 (ADEA), 29 U.S.C. 
§ 621 et seq.] It is the very essence of age discrimina-
tion for an older employee to be fired because the 
employer believes that productivity and competence 
decline with old age.” *248Hazen Paper Co. v. Big-
gins, 507 U.S. 604, 610, 113 S.Ct. 1701, 123 L.Ed.2d 
338 (1993). In the nearly four decades since the 
ADEA's enactment, however, we have never read the 
statute to impose liability upon an employer without 
proof of discriminatory intent. See ibid.; Markham v. 
Geller, 451 U.S. 945, 101 S.Ct. 2028, 68 L.Ed.2d 332 
(1981) (REHNQUIST, J., dissenting from denial of 
certiorari). I decline to join the Court in doing so to-
day. 
 
I would instead affirm the judgment below on the 
ground that disparate impact claims are not cogniza-
ble under the ADEA. The ADEA's text, legislative 
history, and purposes together make clear that Con-
gress did not intend the statute to authorize such 
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claims. Moreover, the significant differences between 
the ADEA and Title VII of the Civil Rights Act of 
1964 counsel against transposing to the former our 
construction of the latter in Griggs v. Duke Power 
Co., 401 U.S. 424, 91 S.Ct. 849, 28 L.Ed.2d 158 
(1971). Finally, the agencies charged with adminis-
tering the ADEA have never authoritatively con-
strued the statute's prohibitory language to impose 
disparate impact liability. Thus, on the precise ques-
tion of statutory interpretation now before us, there is 
no reasoned agency reading of the text to which we 
might defer. 
 

I 
 

A 
 
Our starting point is the statute's text. Section 4(a) of 
the ADEA makes it unlawful for an employer: 
 

“(1) to fail or refuse to hire or to discharge any in-
dividual or otherwise discriminate against any in-
dividual with respect to his compensation, terms, 
conditions, or privileges of employment, because 
of such individual's age; [or] 

 
“(2) to limit, segregate, or classify his employees in 
any way which would deprive or tend to deprive 
any individual of employment opportunities or oth-
erwise adversely affect his status as an employee, 
because of such individual's age ....” 29 U.S.C. § 
623(a). 

 
 *249 Neither petitioners nor the plurality contend 
that the first paragraph, § 4(a)(1), authorizes disparate 
impact claims, and I think it obvious that it does not. 
That provision plainly requires discriminatory intent, 
for to take an action against an individual “because of 
such individual's age” is to do so “by reason of” or 
“on account of” her age. See Webster's Third New 
International Dictionary 194 (1961); see also 
Teamsters v. United States, 431 U.S. 324, 335-336, n. 
15, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977) (“ ‘Dispa-
rate treatment’ ... is the most easily understood 
**1550 type of discrimination. The employer simply 
treats some people less favorably than others because 
of their [protected characteristic]. Proof of discrimi-
natory motive is critical” (emphasis added)). 

 
Petitioners look instead to the second paragraph, § 
4(a)(2), as the basis for their disparate impact claim. 
But petitioners' argument founders on the plain lan-
guage of the statute, the natural reading of which 
requires proof of discriminatory intent. Section 
4(a)(2) uses the phrase “because of ... age” in pre-
cisely the same manner as does the preceding para-
graph-to make plain that an employer is liable only if 
its adverse action against an individual is motivated 
by the individual's age. 
 
Paragraphs (a)(1) and (a)(2) do differ in one informa-
tive respect. The employer actions targeted by para-
graph (a)(1)-i.e., refusing to hire, discharging, or dis-
criminating against-are inherently harmful to the tar-
geted individual. The actions referred to in paragraph 
(a)(2), on the other hand-i.e., limiting, segregating, or 
classifying-are facially neutral. Accordingly, para-
graph (a)(2) includes additional language which clari-
fies that, to give rise to liability, the employer's action 
must actually injure someone: The decision to limit, 
segregate, or classify employees must “deprive or 
tend to deprive [an] individual of employment oppor-
tunities or otherwise adversely affect his status as an 
employee.” That distinction aside, the structures of 
paragraphs (a)(1) and (a)(2) are otherwise identical. 
Each paragraph prohibits an *250 employer from 
taking specified adverse actions against an individual 
“because of such individual's age.” 
 
The plurality instead reads paragraph (a)(2) to pro-
hibit employer actions that “adversely affect [an indi-
vidual's] status as an employe[e] because of such 
individual's age.” Under this reading, “because of ... 
age” refers to the cause of the adverse effect rather 
than the motive for the employer's action. See ante, at 
1542. This reading is unpersuasive for two reasons. 
First, it ignores the obvious parallel between para-
graphs (a)(1) and (a)(2) by giving the phrase “be-
cause of such individual's age” a different meaning in 
each of the two paragraphs. And second, it ignores 
the drafters' use of a comma separating the “because 
of ... age” clause from the preceding language. That 
comma makes plain that the “because of ... age” 
clause should not be read, as the plurality would have 
it, to modify only the “adversely affect” phrase. See, 
e.g., United States v. Ron Pair Enterprises, Inc., 489 
U.S. 235, 241, 109 S.Ct. 1026, 103 L.Ed.2d 290 
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(1989) (interpreting statute in light of the drafters' use 
of a comma to set aside a particular phrase from the 
following language); see also B. Garner, A Diction-
ary of Modern Legal Usage 101 (2d ed. 1995) (“Gen-
erally, the word because should not follow a 
comma”). Rather, the “because of ... age” clause is 
set aside to make clear that it modifies the entirety of 
the preceding paragraph: An employer may not, be-
cause of an individual's age, limit, segregate, or clas-
sify his employees in a way that harms that individ-
ual. 
 
The plurality also argues that its reading is supported 
by the supposed “incongruity” between paragraph 
(a)(2)'s use of the plural in referring to the employer's 
actions (“limit, segregate, or classify his employees ”) 
and its use of the singular in the “because of such 
individual's age” clause. (Emphases added.) Ante, at 
1542, n. 6. Not so. For the reasons just stated, the 
“because of ... age” clause modifies all of the preced-
ing language of paragraph (a)(2). That preceding lan-
guage is phrased in both the plural (insofar as it *251 
refers to the employer's actions relating to employees 
) and the singular (insofar as it requires that such 
action actually harm **1551 an individual ). The use 
of the singular in the “because of ... age” clause sim-
ply makes clear that paragraph (a)(2) forbids an em-
ployer to limit, segregate, or classify his employees if 
that decision is taken because of even one employee's 
age and that individual (alone or together with oth-
ers) is harmed. 
 

B 
 
While § 4(a)(2) of the ADEA makes it unlawful to 
intentionally discriminate because of age, § 4(f)(1) 
clarifies that “[i]t shall not be unlawful for an em-
ployer ... to take any action otherwise prohibited un-
der subsections (a), (b), (c), or (e) of this section ... 
where the differentiation is based on reasonable fac-
tors other than age ....” 29 U.S.C. § 623(f)(1). This 
“reasonable factors other than age” (RFOA) provi-
sion “insure[s] that employers [are] permitted to use 
neutral criteria” other than age, EEOC v. Wyoming, 
460 U.S. 226, 232-233, 103 S.Ct. 1054, 75 L.Ed.2d 
18 (1983), even if this results in a disparate adverse 
impact on older workers. The provision therefore 
expresses Congress' clear intention that employers 
not be subject to liability absent proof of intentional 

age-based discrimination. That policy, in my view, 
cannot easily be reconciled with the plurality's expan-
sive reading of § 4(a)(2). 
 
The plurality, however, reasons that the RFOA provi-
sion's language instead confirms that § 4(a) author-
izes disparate impact claims. If § 4(a) prohibited only 
intentional discrimination, the argument goes, then 
the RFOA provision would have no effect because 
any action based on a factor other than age would not 
be “ ‘otherwise prohibited’ ” under § 4(a). See ante, 
at 1543-1544. Moreover, the plurality says, the 
RFOA provision applies only to employer actions 
based on reasonable factors other than age-so em-
ployers may still be held liable for actions based on 
un reasonable nonage factors. See ante, at 1544. 
 
 *252 This argument misconstrues the purpose and 
effect of the RFOA provision. Discriminatory intent 
is required under § 4(a), for the reasons discussed 
above. The role of the RFOA provision is to afford 
employers an independent safe harbor from liability. 
It provides that, where a plaintiff has made out a 
prima facie case of intentional age discrimination 
under § 4(a)-thus “creat[ing] a presumption that the 
employer unlawfully discriminated against the em-
ployee,” Texas Dept. of Community Affairs v. Bur-
dine, 450 U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d 
207 (1981)-the employer can rebut this case by pro-
ducing evidence that its action was based on a rea-
sonable nonage factor. Thus, the RFOA provision 
codifies a safe harbor analogous to the “legitimate, 
nondiscriminatory reason” (LNR) justification later 
recognized in Title VII suits. Ibid.; McDonnell Doug-
las Corp. v. Green, 411 U.S. 792, 802, 93 S.Ct. 1817, 
36 L.Ed.2d 668 (1973). 
 
Assuming the McDonnell Douglas framework ap-
plies to ADEA suits, see O'Connor v. Consolidated 
Coin Caterers Corp., 517 U.S. 308, 311, 116 S.Ct. 
1307, 134 L.Ed.2d 433 (1996), this “rebuttal” func-
tion of the RFOA provision is arguably redundant 
with the judicially established LNR justification. See 
ante, at 1543-1544. But, at most, that merely demon-
strates Congress' abundance of caution in codifying 
an express statutory exemption from liability in the 
absence of discriminatory intent. See Fort Stewart 
Schools v. FLRA, 495 U.S. 641, 646, 110 S.Ct. 2043, 
109 L.Ed.2d 659 (1990) (provisions that, although 
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“technically unnecessary,” are sometimes “inserted 
out of an abundance of caution-a drafting imprecision 
venerable enough to have left its mark **1552 on 
legal Latin (ex abundanti cautela) ”). It is noteworthy 
that even after McDonnell Douglas was decided, 
lower courts continued to rely on the RFOA exemp-
tion, in lieu of the LNR justification, as the basis for 
rebutting a prima facie case of age discrimination. 
See, e.g., Krieg v. Paul Revere Life Ins. Co., 718 F.2d 
998, 999 (C.A.11 1983) (per curiam); Schwager v. 
Sun Oil Co. of Pa., 591 F.2d 58, 61 (C.A.10 1979); 
Bittar v. Air Canada, 512 F.2d 582, 582-583 (C.A.5 
1975) (per curiam). 
 
 *253 In any event, the RFOA provision also plays a 
distinct (and clearly nonredundant) role in “mixed-
motive” cases. In such cases, an adverse action taken 
in substantial part because of an employee's age may 
be “otherwise prohibited” by § 4(a). See Desert Pal-
ace, Inc. v. Costa, 539 U.S. 90, 93, 123 S.Ct. 2148, 
156 L.Ed.2d 84 (2003); Price Waterhouse v. Hop-
kins, 490 U.S. 228, 262-266, 109 S.Ct. 1775, 104 
L.Ed.2d 268 (1989) (O'CONNOR, J., concurring in 
judgment). The RFOA exemption makes clear that 
such conduct is nevertheless lawful so long as it is 
“based on” a reasonable factor other than age. 
 
Finally, the RFOA provision's reference to “reason-
able” factors serves only to prevent the employer 
from gaining the benefit of the statutory safe harbor 
by offering an irrational justification. Reliance on an 
unreasonable nonage factor would indicate that the 
employer's explanation is, in fact, no more than a 
pretext for intentional discrimination. See Reeves v. 
Sanderson Plumbing Products, Inc., 530 U.S. 133, 
147, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000); see 
also Hazen Paper, 507 U.S., at 613-614, 113 S.Ct. 
1701. 
 

II 
 
The legislative history of the ADEA confirms what 
its text plainly indicates-that Congress never intended 
the statute to authorize disparate impact claims. The 
drafters of the ADEA and the Congress that enacted 
it understood that age discrimination was qualita-
tively different from the kinds of discrimination ad-
dressed by Title VII, and that many legitimate em-
ployment practices would have a disparate impact on 

older workers. Accordingly, Congress determined 
that the disparate impact problem would best be ad-
dressed through noncoercive measures, and that the 
ADEA's prohibitory provisions should be reserved 
for combating intentional age-based discrimination. 
 

A 
 
Although Congress rejected proposals to address age 
discrimination in the Civil Rights Act of 1964, § 715 
of that Act directed the Secretary of Labor to under-
take a study of age *254 discrimination in employ-
ment and to submit to Congress a report containing 
“such recommendations for legislation to prevent 
arbitrary discrimination in employment because of 
age as he determines advisable,” 78 Stat. 265. See 
General Dynamics Land Systems, Inc. v. Cline, 540 
U.S. 581, 586-587, 124 S.Ct. 1236, 157 L.Ed.2d 1094 
(2004); EEOC v. Wyoming, 460 U.S., at 229, 103 
S.Ct. 1054. In response, Secretary Willard Wirtz 
submitted the report that provided the blueprint for 
the ADEA. See Report of the Secretary of Labor, The 
Older American Worker: Age Discrimination in Em-
ployment (June 1965), reprinted in U.S. Equal Em-
ployment Opportunity Commission, Legislative His-
tory of the Age Discrimination in Employment Act 
(1981), Doc. No. 5 (hereinafter Wirtz Report or Re-
port). Because the ADEA was modeled on the Wirtz 
Report's findings and recommendations, the Report 
provides critical insights into the statute's meaning. 
See generally Blumrosen, Interpreting the ADEA: 
Intent or Impact 14-20, in Age **1553 Discrimina-
tion in Employment Act: A Compliance and Litiga-
tion Manual for Lawyers and Personnel Practitioners 
83-89 (M. Lake ed.1982); see also General Dynam-
ics, supra, at 587-590, 124 S.Ct. 1236 (relying on the 
Wirtz Report to interpret the ADEA); EEOC v. Wyo-
ming, supra, at 230-231, 103 S.Ct. 1054 (discussing 
the Report's role in the drafting of the ADEA). 
 
The Wirtz Report reached two conclusions of central 
relevance to the question presented by this case. First, 
the Report emphasized that age discrimination is 
qualitatively different from the types of discrimina-
tion prohibited by Title VII of the Civil Rights Act of 
1964 (i.e., race, color, religion, sex, and national ori-
gin discrimination). Most importantly-in stark con-
trast to the types of discrimination addressed by Title 
VII-the Report found no evidence that age discrimi-
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nation resulted from intolerance or animus toward 
older workers. Rather, age discrimination was based 
primarily upon unfounded assumptions about the 
relationship between an individual's age and her abil-
ity to perform a job. Wirtz Report 2. In addition, 
whereas ability is nearly always*255 completely un-
related to the characteristics protected by Title VII, 
the Report found that, in some cases, “there is in fact 
a relationship between [an individual's] age and his 
ability to perform the job.” Ibid. (emphasis deleted). 
 
Second, the Wirtz Report drew a sharp distinction 
between “ ‘arbitrary discrimination’ ” (which the 
Report clearly equates with disparate treatment) and 
circumstances or practices having a disparate impact 
on older workers. See id., at 2, 21-22. The Report 
defined “arbitrary” discrimination as adverse treat-
ment of older workers “because of assumptions about 
the effect of age on their ability to do a job when 
there is in fact no basis for these assumptions.” Id., at 
2 (emphasis in original). While the “most obvious 
kind” of arbitrary discrimination is the setting of un-
justified maximum age limits for employment, id., at 
6, naturally the Report's definition encompasses a 
broad range of disparate treatment. 
 
The Report distinguished such “arbitrary” (i.e., inten-
tional and unfounded) discrimination from two other 
phenomena. One involves differentiation of employ-
ees based on a genuine relationship between age and 
ability to perform a job. See id., at 2. In this connec-
tion, the Report examined “circumstances which un-
questionably affect older workers more strongly, as a 
group, than they do younger workers,” including 
questions of health, educational attainment, and tech-
nological change. Id., at 11-14.FN1 In addition, the 
Report*256 assessed**1554 “institutional arrange-
ments”-such as seniority rules, workers' compensa-
tion laws, and pension plans-which, though intended 
to benefit older workers, might actually make em-
ployers less likely to hire or retain them. Id., at 2, 15-
17. 
 

FN1. It is in this connection that the Report 
refers to formal employment standards re-
quiring a high school diploma. See Wirtz 
Report 3. The Wirtz Report did say that such 
a requirement would be “unfair” if an older 
worker's years of experience had given him 

an equivalent education. Ibid. But the plural-
ity is mistaken to find in this statement a 
congressional “goal” of eliminating job re-
quirements with a disparate impact on older 
workers. See ante, at 1541-1542, n. 5. 
Rather, the Wirtz Report discussed the di-
ploma requirement in the context of a 
broader discussion of the effects of “wholly 
impersonal forces-most of them part of what 
is properly, if sometimes too casually, called 
‘progress.’ ” Wirtz Report 3. These forces 
included “the pace of changing technology, 
changing jobs, changing educational re-
quirements, and changing personnel prac-
tices,” which “increase[d] the need for spe-
cial efforts if older workers' employment 
prospects are to improve significantly.” Ibid. 
(emphasis added); see also id., at 11-15 (dis-
cussing the educational attainments of older 
workers, together with health and techno-
logical change, in a section entitled “The 
Necessary Recognition of Forces of Circum-
stance”). The Report recommended that 
such forces be addressed through noncoer-
cive instead of prohibitory measures, and it 
specifically focused on the need for educa-
tional opportunities for older workers. See 
id., at 23-25. 

 
The Report specifically recommended legislative 
action to prohibit “arbitrary discrimination,” i.e., dis-
parate treatment. Id., at 21-22. In sharp contrast, it 
recommended that the other two types of “discrimi-
nation”-both involving factors or practices having a 
disparate impact on older workers-be addressed 
through noncoercive measures: programs to increase 
the availability of employment; continuing education; 
and adjustment of pension systems, workers' com-
pensation, and other institutional arrangements. Id., at 
22-25. These recommendations found direct expres-
sion in the ADEA, which was drafted at Congress' 
command that the Secretary of Labor make “specific 
legislative recommendations for implementing the 
[Wirtz Report's] conclusions,” Fair Labor Standards 
Amendments of 1966, § 606, 80 Stat. 845. See also 
General Dynamics, supra, at 589, 124 S.Ct. 1236 
(“[T]he ADEA ... begins with statements of purpose 
and findings that mirror the Wirtz Report”). 
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B 
 
The ADEA's structure confirms Congress' determina-
tion to prohibit only “arbitrary” discrimination (i.e., 
disparate treatment based on unfounded assump-
tions), while addressing practices with a disparate 
adverse impact on older workers*257 through nonco-
ercive measures. Section 2-which sets forth the find-
ings and purposes of the statute-draws a clear distinc-
tion between “the setting of arbitrary age limits re-
gardless of potential for job performance” and “cer-
tain otherwise desirable practices [that] may work to 
the disadvantage of older persons.” 29 U.S.C. § 
621(a)(2). In response to these problems, § 2 identi-
fies three purposes of the ADEA: “[1] to promote 
employment of older persons based on their ability 
rather than age; [2] to prohibit arbitrary age discrimi-
nation in employment; [and 3] to help employers and 
workers find ways of meeting problems arising from 
the impact of age on employment.” § 621(b). 
 
Each of these three purposes corresponds to one of 
the three substantive statutory sections that follow. 
Section 3 seeks to “promote employment of older 
persons” by directing the Secretary of Labor to un-
dertake a program of research and education related 
to “the needs and abilities of older workers, and their 
potentials for continued employment and contribution 
to the economy.” § 622(a). Section 4, which contains 
the ADEA's core prohibitions, corresponds to the 
second purpose: to “prohibit arbitrary age discrimina-
tion in employment.” Finally, § 5 addresses the third 
statutory purpose by requiring the Secretary of Labor 
to undertake a study of “institutional and other ar-
rangements giving rise to involuntary retirement” and 
to submit any resulting findings and legislative rec-
ommendations to Congress. § 624(a)(1). 
 
Section 4-including § 4(a)(2)-must be read in light of 
the express statutory purpose the provision was in-
tended to effect: the prohibition of “arbitrary age dis-
crimination in employment.” § 621(b). As the legisla-
tive history makes plain, “arbitrary” age discrimina-
tion had a very specific meaning for the ADEA's 
drafters. It meant disparate treatment of older work-
ers, predominantly because of unfounded assump-
tions about the relationship between age and ability. 
See supra, at 1553-1554. Again, such intentional 
discrimination**1555 was clearly distinguished from 

circumstances and practices*258 merely having a 
disparate impact on older workers, which-as ADEA 
§§ 2, 3, and 5 make clear-Congress intended to ad-
dress through research, education, and possible future 
legislative action. 
 

C 
 
In addition to this affirmative evidence of congres-
sional intent, I find it telling that the legislative his-
tory is devoid of any discussion of disparate impact 
claims or of the complicated issues such claims raise 
in the ADEA context. See Gold, Disparate Impact 
Under the Age Discrimination in Employment Act of 
1967, 25 Berkeley J. Emp. & Lab. L. 1, 40 (2004). At 
the time the ADEA was enacted, the predominant 
focus of antidiscrimination law was on intentional 
discrimination; the concept of disparate impact liabil-
ity, by contrast, was quite novel. See, e.g., Gold, 
Griggs' Folly: An Essay on the Theory, Problems, 
and Origin of the Adverse Impact Definition of Em-
ployment Discrimination and a Recommendation for 
Reform, 7 Indus. Rel. L.J. 429, 518-520 (1985); 
Blumrosen, Strangers in Paradise: Griggs v. Duke 
Power Co. and the Concept of Employment Dis-
crimination, 71 Mich. L.Rev. 59, 69-71 (1972-1973). 
Had Congress intended to inaugurate disparate im-
pact liability in the ADEA, one would expect to find 
some indication of that intent in the text and the leg-
islative history. There is none. 
 

D 
 
Congress' decision not to authorize disparate impact 
claims is understandable in light of the questionable 
utility of such claims in the age-discrimination con-
text. No one would argue that older workers have 
suffered disadvantages as a result of entrenched his-
torical patterns of discrimination, like racial minori-
ties have. See Massachusetts Bd. of Retirement v. 
Murgia, 427 U.S. 307, 313-314, 96 S.Ct. 2562, 49 
L.Ed.2d 520 (1976) (per curiam); see also Wirtz Re-
port 5-6. Accordingly, disparate impact liability un-
der the ADEA cannot be justified, and is not neces-
sary, as a means of redressing the cumulative re-
sults*259 of past discrimination. Cf. Griggs, 401 
U.S., at 430, 91 S.Ct. 849 (reasoning that disparate 
impact liability is necessary under Title VII to pre-
vent perpetuation of the results of past racial dis-
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crimination). 
 
Moreover, the Wirtz Report correctly concluded that-
unlike the classifications protected by Title VII-there 
often is a correlation between an individual's age and 
her ability to perform a job. Wirtz Report 2, 11-15. 
That is to be expected, for “physical ability generally 
declines with age,” Murgia, supra, at 315, 96 S.Ct. 
2562, and in some cases, so does mental capacity, see 
Gregory v. Ashcroft, 501 U.S. 452, 472, 111 S.Ct. 
2395, 115 L.Ed.2d 410 (1991). Perhaps more impor-
tantly, advances in technology and increasing access 
to formal education often leave older workers at a 
competitive disadvantage vis-á-vis younger workers. 
Wirtz Report 11-15. Beyond these performance-
affecting factors, there is also the fact that many em-
ployment benefits, such as salary, vacation time, and 
so forth, increase as an employee gains experience 
and seniority. See, e.g., Finnegan v. Trans World 
Airlines, Inc., 967 F.2d 1161, 1164 (C.A.7 1992) 
(“[V]irtually all elements of a standard compensation 
package are positively correlated with age”). Accord-
ingly, many employer decisions that are intended to 
cut costs or respond to market forces will likely have 
a disproportionate effect on older workers. Given the 
myriad ways in which legitimate business practices 
can have a disparate impact on older workers, it is 
hardly surprising that Congress declined to subject 
employers to civil liability based solely on such ef-
fects. 
 

**1556 III 
 
The plurality and Justice SCALIA offer two principal 
arguments in favor of their reading of the statute: that 
the relevant provision of the ADEA should be read in 
pari materia with the parallel provision of Title VII, 
and that we should give interpretive weight or defer-
ence to agency statements relating to disparate impact 
liability. I find neither argument persuasive. 
 

 *260 A 
 
The language of the ADEA's prohibitory provisions 
was modeled on, and is nearly identical to, parallel 
provisions in Title VII. See McKennon v. Nashville 
Banner Publishing Co., 513 U.S. 352, 357, 115 S.Ct. 
879, 130 L.Ed.2d 852 (1995); Lorillard v. Pons, 434 
U.S. 575, 584, 98 S.Ct. 866, 55 L.Ed.2d 40 (1978). 

Because Griggs, supra, held that Title VII's § 
703(a)(2) permits disparate impact claims, the plural-
ity concludes that we should read § 4(a)(2) of the 
ADEA similarly. Ante, at 1541-1543. 
 
Obviously, this argument would be a great deal more 
convincing had Griggs been decided before the 
ADEA was enacted. In that case, we could safely 
assume that Congress had notice (and therefore in-
tended) that the language at issue here would be read 
to authorize disparate impact claims. See, e.g., 
Department of Energy v. Ohio, 503 U.S. 607, 626, 
112 S.Ct. 1627, 118 L.Ed.2d 255 (1992); Holmes v. 
Securities Investor Protection Corporation, 503 U.S. 
258, 268, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992). 
But Griggs was decided four years after the ADEA's 
enactment, and there is no reason to suppose that 
Congress in 1967 could have foreseen the interpreta-
tion of Title VII that was to come. See Fogerty v. 
Fantasy, Inc., 510 U.S. 517, 523, n. 9, 114 S.Ct. 
1023, 127 L.Ed.2d 455 (1994); see also supra, at 
1555 (discussing novelty of disparate impact theory 
at the time of the ADEA's enactment). 
 
To be sure, where two statutes use similar language 
we generally take this as “a strong indication that 
[they] should be interpreted pari passu.” Northcross 
v. Board of Ed. of Memphis City Schools, 412 U.S. 
427, 428, 93 S.Ct. 2201, 37 L.Ed.2d 48 (1973) (per 
curiam). But this is not a rigid or absolute rule, and it 
“ ‘readily yields' ” to other indicia of congressional 
intent. General Dynamics, 540 U.S., at 595, 124 S.Ct. 
1236 (quoting Atlantic Cleaners & Dyers, Inc. v. 
United States, 286 U.S. 427, 433, 52 S.Ct. 607, 76 
L.Ed. 1204 (1932)). Indeed, “ ‘the meaning [of the 
same words] well may vary to meet the purposes of 
the law.’ ” United States v. Cleveland Indians Base-
ball Co., 532 U.S. 200, 213, 121 S.Ct. 1433, 149 
L.Ed.2d 401 (2001) (quoting Atlantic Cleaners & 
Dyers, supra, at 433, 52 S.Ct. 607; alteration in 
original). Accordingly, we have not hesitated to give 
*261 a different reading to the same language-
whether appearing in separate statutes or in separate 
provisions of the same statute-if there is strong evi-
dence that Congress did not intend the language to be 
used uniformly. See, e.g., General Dynamics, supra, 
at 595-597, 124 S.Ct. 1236 (“age” has different 
meaning where used in different parts of the ADEA); 
Cleveland Indians, supra, at 213, 121 S.Ct. 1433 
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(“wages paid” has different meanings in different 
provisions of Title 26 U.S.C.); Robinson v. Shell Oil 
Co., 519 U.S. 337, 343-344, 117 S.Ct. 843, 136 
L.Ed.2d 808 (1997) (“employee” has different mean-
ings in different parts of Title VII); Fogerty, supra, at 
522-525, 114 S.Ct. 1023 (Copyright Act's attorney's 
fees provision has different meaning than the analo-
gous provision in Title VII, despite their “virtually 
identical language”). Such is the case here. 
 
**1557 First, there are significant textual differences 
between Title VII and the ADEA that indicate differ-
ences in congressional intent. Most importantly, 
whereas the ADEA's RFOA provision protects em-
ployers from liability for any actions not motivated 
by age, see supra, at 1551-1552, Title VII lacks any 
similar provision. In addition, the ADEA's structure 
demonstrates Congress' intent to combat intentional 
discrimination through § 4's prohibitions while ad-
dressing employment practices having a disparate 
impact on older workers through independent nonco-
ercive mechanisms. See supra, at 1554-1555. There 
is no analogy in the structure of Title VII. Further-
more, as the Congresses that adopted both Title VII 
and the ADEA clearly recognized, the two statutes 
were intended to address qualitatively different kinds 
of discrimination. See supra, at 1552-1553. Disparate 
impact liability may have a legitimate role in combat-
ing the types of discrimination addressed by Title 
VII, but the nature of aging and of age discrimination 
makes such liability inappropriate for the ADEA. See 
supra, at 1555. 
 
Finally, nothing in the Court's decision in Griggs 
itself provides any reason to extend its holding to the 
ADEA. As the plurality tacitly acknowledges, ante, 
at 1542, the decision *262 in Griggs was not based 
on any analysis of Title VII's actual language. Rather, 
the ratio decidendi was the statute's perceived pur-
pose, i.e., 
 
“to achieve equality of employment opportunities and 

remove barriers that have operated in the past to 
favor an identifiable group of white employees 
over other employees. Under the Act, practices, 
procedures, or tests neutral on their face, and even 
neutral in terms of intent, cannot be maintained if 
they operate to ‘freeze’ the status quo of prior dis-
criminatory employment practices.” 401 U.S., at 

429-430, 91 S.Ct. 849. 
 
In other words, the Court in Griggs reasoned that 
disparate impact liability was necessary to achieve 
Title VII's ostensible goal of eliminating the cumula-
tive effects of historical racial discrimination. How-
ever, that rationale finds no parallel in the ADEA 
context, see Murgia, 427 U.S., at 313-314, 96 S.Ct. 
2562, and it therefore should not control our decision 
here. 
 
Even venerable canons of construction must bow, in 
an appropriate case, to compelling evidence of con-
gressional intent. In my judgment, the significant 
differences between Title VII and the ADEA are 
more than sufficient to overcome the default pre-
sumption that similar language is to be read similarly. 
See Fogerty, supra, at 523-524, 114 S.Ct. 1023 (con-
cluding that the “normal indication” that similar lan-
guage should be read similarly is “overborne” by 
differences between the legislative history and pur-
poses of two statutes). 
 

B 
 
The plurality asserts that the agencies charged with 
the ADEA's administration “have consistently inter-
preted the [statute] to authorize relief on a disparate-
impact theory.” Ante, at 1544. In support of this 
claim, the plurality describes a 1968 interpretive bul-
letin issued by the Department of Labor as “per-
mitt[ing]” disparate impact claims. Ibid. (citing 29 
CFR § 860.103(f)(1)(i) (1970)). And the plural-
ity*263 cites, without comment, an Equal Employ-
ment Opportunity Commission (EEOC) policy state-
ment construing the RFOA provision. Ante, at 1544 
(citing 29 CFR § 1625.7 (2004)). It is unclear what 
interpretive value the plurality means to assign to 
these agency statements. But Justice SCALIA, at 
least, thinks that the EEOC statement is entitled to 
deference under **1558Chevron U.S.A. Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U.S. 837, 
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), and that “that 
is sufficient to resolve this case.” Ante, at 1549 (opin-
ion concurring in part and concurring in judgment). I 
disagree and, for the reasons that follow, would give 
no weight to the statements in question. 
 
The 1968 Labor Department bulletin to which the 
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plurality alludes was intended to “provide ‘a practical 
guide to employers and employees as to how the of-
fice representing the public interest in its enforcement 
will seek to apply it.’ ” 29 CFR § 860.1 (1970) (quot-
ing Skidmore v. Swift & Co., 323 U.S. 134, 138, 65 
S.Ct. 161, 89 L.Ed. 124 (1944)). In discussing the 
RFOA provision, the bulletin states that “physical 
fitness requirements” and “[e]valuation factors such 
as quantity or quality of production, or educational 
level” can qualify as reasonable nonage factors, so 
long as they have a valid relationship to job qualifica-
tions and are uniformly applied. §§ 860.103(f)(1), 
(2). But the bulletin does not construe the ADEA's 
prohibitory provisions, nor does it state or imply that 
§ 4(a) authorizes disparate impact claims. Rather, it 
establishes “a nonexclusive objective test for em-
ployers to use in determining whether they could be 
certain of qualifying for the” RFOA exemption. 
Public Employees Retirement System of Ohio v. Betts, 
492 U.S. 158, 172, 109 S.Ct. 2854, 106 L.Ed.2d 134 
(1989) (discussing 1968 bulletin's interpretation of 
the § 4(f)(2) exemption). Moreover, the very same 
bulletin states unequivocally that “[t]he clear purpose 
[of the ADEA] is to insure that age, within the limits 
prescribed by the Act, is not a determining factor in 
making any decision regarding the hiring, dismissal, 
promotion or any other term, condition or privilege of 
employment of an *264 individual.” § 860.103(c) 
(emphasis added). That language is all about dis-
criminatory intent. 
 
The EEOC statement cited by the plurality and relied 
upon by Justice SCALIA is equally unhelpful. This 
“interpretative rule or policy statement,” promulgated 
in 1981, superseded the 1968 Labor Department bul-
letin after responsibility for enforcing the ADEA was 
transferred from Labor to the EEOC. See 46 Fed.Reg. 
47724 (1981). It states, in relevant part: 
 
“[W]hen an employment practice, including a test, is 

claimed as a basis for different treatment of em-
ployees or applicants for employment on the 
grounds that it is a ‘factor other than’ age, and such 
a practice has an adverse impact on individuals 
within the protected age group, it can only be justi-
fied as a business necessity.” 29 CFR § 1625.7(d) 
(2004). 

 
Like the 1968 bulletin it replaces, this statement 

merely spells out the agency's view, for purposes of 
its enforcement policy, of what an employer must do 
to be certain of gaining the safety of the RFOA ha-
ven. It says nothing about whether disparate impact 
claims are authorized by the ADEA. 
 
For Justice SCALIA, “[t]his is an absolutely classic 
case for deference to agency interpretation.” Ante, at 
1546 (opinion concurring in part and concurring in 
judgment). I disagree. Under Chevron, we will defer 
to a reasonable agency interpretation of ambiguous 
statutory language, see 467 U.S., at 843-844, 104 
S.Ct. 2778, provided that the interpretation has the 
requisite “force of law,” Christensen v. Harris 
County, 529 U.S. 576, 587, 120 S.Ct. 1655, 146 
L.Ed.2d 621 (2000). The rationale for such deference 
is that Congress has explicitly or implicitly delegated 
to the agency responsible for administering a statute 
the authority to choose among permissible construc-
tions of ambiguous statutory text. See 
**1559Chevron, supra, at 844, 104 S.Ct. 2778. The 
question now before us is not what it takes to qualify 
for the RFOA exemption, *265 but rather whether § 
4(a)(2) of the ADEA authorizes disparate impact 
claims. But the EEOC statement does not purport to 
interpret the language of § 4(a) at all. Quite simply, 
the agency has not actually exercised its delegated 
authority to resolve any ambiguity in the relevant 
provision's text, much less done so in a reasonable or 
persuasive manner. As to the specific question pre-
sented, therefore, the regulation is not entitled to any 
deference. See John Hancock Mut. Life Ins. Co. v. 
Harris Trust and Sav. Bank, 510 U.S. 86, 106-109, 
and n. 17, 114 S.Ct. 517, 126 L.Ed.2d 524 (1993); 
see also SEC v. Sloan, 436 U.S. 103, 117-118, 98 
S.Ct. 1702, 56 L.Ed.2d 148 (1978); Adamo Wrecking 
Co. v. United States, 434 U.S. 275, 287-289, and n. 5, 
98 S.Ct. 566, 54 L.Ed.2d 538 (1978).FN2 
 

FN2. Because the EEOC regulation does not 
actually interpret the text at issue, we need 
not address the degree of deference to which 
the regulation would otherwise be entitled. 
Cf. General Dynamics Land Systems, Inc. v. 
Cline, 540 U.S. 581, 600, 124 S.Ct. 1236, 
157 L.Ed.2d 1094 (2004) (declining to ad-
dress whether EEOC's regulations interpret-
ing the ADEA are entitled to Chevron defer-
ence). 
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Justice SCALIA's attempt to link the EEOC's RFOA 
regulation to § 4(a)(2) is premised on a dubious chain 
of inferences that, in my view, highlights the hazards 
of his approach. Because the RFOA provision is 
“relevant only as a response to employer actions 
‘otherwise prohibited’ by the ADEA,” he reasons, the 
“unavoidable meaning” of the EEOC statement is 
that the agency interprets the ADEA to prohibit “em-
ployer actions that have an ‘adverse impact on indi-
viduals within the protected age group.’ ” Ante, at 
1548 (opinion concurring in part and concurring in 
judgment) (quoting 29 CFR § 1625.7(d) (2004)). But, 
of course, disparate treatment clearly has an “adverse 
impact on individuals within the protected age 
group,” ibid., and Justice SCALIA's reading of the 
EEOC's rule is hardly “unavoidable.” The regulation 
says only that if an employer wants to rely on a prac-
tice-say, a physical fitness test-as the basis for an 
exemption from liability, and that test adversely af-
fects older workers, the employer can be sure of 
qualifying for the exemption only if the test is suffi-
ciently job related. Such a *266 limitation makes 
sense in disparate treatment cases. A test that harms 
older workers and is unrelated to the job may be a 
pretext for-or even a means of effectuating-
intentional discrimination. See supra, at 1552. Justice 
SCALIA completes his analytical chain by inferring 
that the EEOC regulation must be read to interpret § 
4(a)(2) to allow disparate impact claims because that 
is the only provision of the ADEA that could “con-
ceivably” be so interpreted. Ante, at 1548. But the 
support for that inference is doubtful, to say the least. 
The regulation specifically refers to employment 
practices claimed as a basis for “different treatment 
of employees or applicants for employment,” 29 CFR 
§ 1625.7(d) (2004) (emphasis added). Section 
4(a)(2), of course, does not apply to “applicants for 
employment” at all-it is only § 4(a)(1) that protects 
this group. See 29 U.S.C. § 623(a). That suggests that 
the EEOC must have read the RFOA to provide a 
defense against claims under § 4(a)(1)-which unques-
tionably permits only disparate treatment claims, see 
supra, at 1549-1550. 
 
This discussion serves to illustrate why it makes little 
sense to attribute to the agency a construction of the 
relevant statutory text that the agency itself has not 
**1560 actually articulated so that we can then “de-

fer” to that reading. Such an approach is particularly 
troubling where applied to a question as weighty as 
whether a statute does or does not subject employers 
to liability absent discriminatory intent. This is not, in 
my view, what Chevron contemplated. 
 
As an interpretation of the RFOA provision, moreo-
ver, the EEOC regulation is both unreasonable on its 
face and directly at odds with the Court's holding in 
today's case. It says that the RFOA exemption is 
available only if the employer's practice is justified 
by a “business necessity.” But the Court has rejected 
that reading of the RFOA provision, and rightly so: 
There may be many “reasonable” means by which an 
employer can advance its goals, and a given nonage 
factor can certainly be “reasonable” without being 
necessary. *267 Ante, at 1546; see also Western Air 
Lines, Inc. v. Criswell, 472 U.S. 400, 419, 105 S.Ct. 
2743, 86 L.Ed.2d 321 (1985) (distinguishing “ ‘rea-
sonable necessity’ ” standard from “reasonableness”). 
Of course, it is elementary that “no deference is due 
to agency interpretations at odds with the plain lan-
guage of the statute itself.” Betts, 492 U.S., at 171, 
109 S.Ct. 2854. The agency clearly misread the 
RFOA provision it was attempting to construe. That 
error is not necessarily dispositive of the disparate 
impact question. But I think it highlights the im-
providence of giving weight (let alone deferring) to 
the regulation's purported assumption that an entirely 
different provision of the statute, which is not even 
the subject of the regulation, authorizes disparate 
impact claims. In my view, we should simply ac-
knowledge that this regulation is of no help in an-
swering the question presented. 
 

IV 
 
Although I would not read the ADEA to authorize 
disparate impact claims, I agree with the Court that, if 
such claims are allowed, they are strictly circum-
scribed by the RFOA exemption. See ante, at 1545-
1546. That exemption requires only that the chal-
lenged employment practice be based on a “reason-
able” nonage factor-that is, one that is rationally re-
lated to some legitimate business objective. I also 
agree with the Court, ante, at 1544-1545, that, if dis-
parate impact claims are to be permitted under the 
ADEA, they are governed by the standards set forth 
in our decision in Wards Cove Packing Co. v. Atonio, 
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490 U.S. 642, 109 S.Ct. 2115, 104 L.Ed.2d 733 
(1989). That means, as the Court holds, ante, at 1545, 
that “a plaintiff must demonstrate that it is the appli-
cation of a specific or particular employment practice 
that has created the disparate impact under attack,” 
Wards Cove, supra, at 657, 109 S.Ct. 2115 (emphasis 
added); see also Watson v. Fort Worth Bank & Trust, 
487 U.S. 977, 994, 108 S.Ct. 2777, 101 L.Ed.2d 827 
(1988) (opinion of O'CONNOR, J.). It also means 
that once the employer has produced evidence that its 
action was based on a reasonable nonage factor, the 
plaintiff bears the burden of disproving this assertion. 
See *268Wards Cove, supra, at 659-660, 109 S.Ct. 
2115; see also Watson, supra, at 997, 108 S.Ct. 2777 
(opinion of O'CONNOR, J.). Even if petitioners' dis-
parate impact claim were cognizable under the 
ADEA, that claim clearly would fail in light of these 
requirements. 
 
U.S.,2005. 
Smith v. City of Jackson, Miss. 
544 U.S. 228, 125 S.Ct. 1536, 95 Fair Empl.Prac.Cas. 
(BNA) 641, 86 Empl. Prac. Dec. P 41,882, 161 
L.Ed.2d 410, 73 USLW 4251, 05 Cal. Daily Op. 
Serv. 2716, 2005 Daily Journal D.A.R. 3713, 18 Fla. 
L. Weekly Fed. S 211 
 
END OF DOCUMENT 
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Supreme Court of the United States 
Clifford B. MEACHAM et al., Petitioners, 

v. 
 KNOLLS ATOMIC POWER LABORATORY, 

aka KAPL, Inc., et al. 
No. 06-1505. 

 
Argued April 23, 2008. 
Decided June 19, 2008. 

 
Background: Twenty-eight former employees of 
government contractor laid off as result of involun-
tary reduction in force brought suit alleging viola-
tions of Age Discrimination in Employment Act 
(ADEA) and New York Human Rights Law. Follow-
ing judgment on jury verdicts in employees' favor, 
employers filed post-trial motions, including motion 
for judgment as matter of law (JMOL). The United 
States District Court for the Northern District of New 
York, David Homer, United States Magistrate Judge, 
185 F.Supp.2d 193, denied employers' motions. Ap-
peal was taken. The United States Court of Appeals 
for the Second Circuit, 381 F.3d 56, affirmed. On 
petition for writ of certiorari, the Supreme Court, 544 
U.S. 957, 125 S.Ct. 1731, 161 L.Ed.2d 596, vacated 
and remanded. On remand, the Court of Appeals, 461 
F.3d 134, vacated and remanded with instructions to 
enter judgment as a matter of law for employer. Cer-
tiorari was granted. 
 
Holding: The Supreme Court, Justice Souter, held 
that exemption from liability for disparate impact 
claim under ADEA for employer actions based on 
reasonable factors other than age (RFOA) creates an 
affirmative defense, on which employer bears both 
the burden of production and burden of persuasion. 
  
Vacated and remanded. 
 
 Justice Scalia filed an opinion concurring in the 
judgment. 
 
 Justice Thomas filed an opinion concurring in part 

and dissenting in part. 
 
 Justice Breyer took no part in the consideration or 
decision of the case. 
 

West Headnotes 
 
[1] Civil Rights 78 1529 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-
crimination Statutes 
            78k1529 k. Defenses in General. Most Cited 
Cases  
 
Civil Rights 78 1539 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-
crimination Statutes 
            78k1534 Presumptions, Inferences, and Bur-
den of Proof 
                78k1539 k. Age Discrimination. Most 
Cited Cases  
Exemption from liability for disparate impact claim 
under ADEA for employer actions based on reason-
able factors other than age (RFOA) creates an af-
firmative defense, on which employer bears both the 
burden of production and burden of persuasion. Age 
Discrimination in Employment Act of 1967, § 
4(f)(1), 29 U.S.C.A. § 623(f)(1). 
 
[2] Civil Rights 78 1211 
 
78 Civil Rights 
      78II Employment Practices 
            78k1199 Age Discrimination 
                78k1211 k. Disparate Impact. Most Cited 
Cases  
Plaintiff alleging disparate impact claim under 
ADEA cannot merely allege a disparate impact, or 
point to a generalized policy that leads to such an 
impact; rather, plaintiff is obliged to isolate and iden-
tify the specific employment practices that are alleg-
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edly responsible for any observed statistical dispari-
ties. Age Discrimination in Employment Act of 1967, 
§ 4(a), 29 U.S.C.A. § 623(a). 
 
West Codenotes 
Validity Called into Doubt29 CFR § 1625.7(d) 
(2007)  

*2395 Syllabus FN* 
 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the conven-
ience of the reader. See United States v. De-
troit Timber & Lumber Co., 200 U.S. 321, 
337, 26 S.Ct. 282, 50 L.Ed. 499. 

 
When the National Government ordered its contrac-
tor, respondent Knolls, to reduce its work force, 
Knolls had its managers score their subordinates on 
“performance,” “flexibility,” and “critical *2396 
skills”; these scores, along with points for years of 
service, were used to determine who was laid off. Of 
the 31 employees let go, 30 were at least 40 years 
old. Petitioners (Meacham, for short) were among 
those laid off, and they filed this suit asserting, inter 
alia, a disparate-impact claim under the Age Dis-
crimination in Employment Act of 1967 (ADEA), 29 
U.S.C. § 621 et seq. To show such an impact, 
Meacham relied on a statistical expert's testimony 
that results so skewed according to age could rarely 
occur by chance; and that the scores for “flexibility” 
and “criticality,” over which managers had the most 
discretionary judgment, had the firmest statistical ties 
to the outcomes. The jury found for Meacham on the 
disparate-impact claim, and the Second Circuit ini-
tially affirmed. This Court vacated the judgment and 
remanded in light of its intervening decision in Smith 
v. City of Jackson, 544 U.S. 228, 125 S.Ct. 1536, 161 
L.Ed.2d 410. The Second Circuit then held for 
Knolls, finding its prior ruling untenable because it 
had applied a “business necessity” standard rather 
than a “reasonableness” test in assessing the em-
ployer's reliance on factors other than age in the lay-
off decisions, and because Meacham had not carried 
the burden of persuasion as to the reasonableness of 
Knolls's non-age factors. 
 
Held: An employer defending a disparate-impact 
claim under the ADEA bears both the burden of pro-

duction and the burden of persuasion for the “reason-
able factors other than age” (RFOA) affirmative de-
fense under § 623(f)(1). Pp. 2400 - 2407. 
 
(a) The ADEA's text and structure indicate that the 
RFOA exemption creates an affirmative defense, for 
which the burden of persuasion falls on the employer. 
The RFOA exemption is listed alongside one for 
bona fide occupational qualifications (BFOQ), which 
the Court has recognized to be an affirmative de-
fense: “It shall not be unlawful for an employer ... to 
take any action otherwise prohibited under subsec-
tions (a), (b), (c), or (e) ... where age is a [BFOQ] 
reasonably necessary to the normal operation of the 
particular business, or where the differentiation is 
based on [RFOA] ... .” § 623(f)(1). Given that the 
statute lays out its exemptions in a provision separate 
from the general prohibitions in §§ 623(a)-(c), (e), 
and expressly refers to the prohibited conduct as 
such, it is no surprise that this Court has spoken of 
both the BFOQ and RFOA as being among the 
ADEA's “five affirmative defenses,” Trans World 
Airlines, Inc. v. Thurston, 469 U.S. 111, 122, 105 
S.Ct. 613, 83 L.Ed.2d 523. This reading follows the 
familiar principle that “[w]hen a proviso ... carves an 
exception out of the body of a statute or contract 
those who set up such exception must prove it,” 
Javierre v. Central Altagracia, 217 U.S. 502, 508, 30 
S.Ct. 598, 54 L.Ed. 859. As this longstanding con-
vention is part of the backdrop against which the 
Congress writes laws, the Court respects it unless 
there is compelling reason to think that Congress put 
the burden of persuasion on the other side. See 
Schaffer v. Weast, 546 U.S. 49, 57-58, 126 S.Ct. 528, 
163 L.Ed.2d 387. The Court has given this principle 
particular weight in enforcing the Fair Labor Stan-
dards Act of 1968, Corning Glass Works v. Brennan, 
417 U.S. 188, 196-197, 94 S.Ct. 2223, 41 L.Ed.2d 1; 
and it has also recognized that “the ADEA [is] en-
forced in accordance with the ‘powers, remedies, and 
procedures' of the FLSA,” Lorillard v. Pons, 434 
U.S. 575, 580, 98 S.Ct. 866, 55 L.Ed.2d 40. Nothing 
in § 623(f)(1) suggests that Congress meant it to 
march out of step with either the general or specifi-
cally FLSA default rules placing the burden of prov-
ing an exemption on the party claiming it. Any fur-
ther doubt would be dispelled by the natural *2397 
implication of the “otherwise prohibited” language 
prefacing the BFOQ and RFOA defenses. Pp. 2400 - 
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2402. 
 
(b) Knolls argues that because the RFOA clause bars 
liability where action is taken for reasons “other than 
age,” it should be read as mere elaboration on an 
element of liability. But City of Jackson confirmed 
that § 623(a)(2)'s prohibition extends to practices 
with a disparate impact, inferring this result in part 
from the presence of the RFOA provision. 544 U.S., 
at 239, 243, 125 S.Ct. 1536. And City of Jackson 
made it clear that action based on a “factor other than 
age” is the very premise for disparate-impact liabil-
ity, not a negation of it or a defense to it. Thus, it is 
assumed that a non-age factor was at work in such a 
case, and the focus of the RFOA defense is on 
whether the factor relied on was “reasonable.” Pp. 
2402 - 2403. 
 
(c) The business necessity test has no place in ADEA 
disparate-impact cases; applying both that test and 
the RFOA defense would entail a wasteful and con-
fusing structure of proof. The absence of a business 
necessity enquiry does not diminish, however, the 
reasons already given for reading the RFOA as an 
affirmative defense. City of Jackson cannot be read as 
implying that the burden of proving any business-
related defense falls on the plaintiff, for it confirmed 
that the BFOQ is an affirmative defense, see 544 
U.S., at 233, n. 3, 125 S.Ct. 1536. Moreover, in refer-
ring to “ Wards Cove's interpretation of identical lan-
guage [in Title VII],” City of Jackson could not have 
had the RFOA clause in mind, for Title VII has no 
like-worded defense. And as Wards Cove did not 
purport to construe any Title VII defenses, only an 
over-reading of City of Jackson would find in it an 
assumption that Wards Cove has anything to say 
about statutory defenses in the ADEA. Pp. 2404 - 
2406. 
 
(d) City of Jackson confirmed that an ADEA dispa-
rate-impact plaintiff must “ ‘ “isolat[e] and identif[y] 
the specific employment practices that are allegedly 
responsible for any observed statistical disparities.” ’ 
” 544 U.S., at 241, 125 S.Ct. 1536. This is not a triv-
ial burden, and it ought to allay some of the concern 
that recognizing an employer's burden of persuasion 
on an RFOA defense will encourage strike suits or 
nudge plaintiffs with marginal cases into court; but in 
the end, such concerns have to be directed at Con-

gress, which set the balance by both creating the 
RFOA exemption and writing it in the orthodox for-
mat of an affirmative defense. Pp. 2405 - 2407. 
 
 461 F.3d 134, vacated and remanded. 
 
SOUTER, J., delivered the opinion of the Court, in 
which ROBERTS, C. J., and STEVENS, 
KENNEDY, GINSBURG, and ALITO, JJ., joined, 
and in which THOMAS, J., joined as to Parts I and 
II-A. SCALIA, J., filed an opinion concurring in the 
judgment. THOMAS, J., filed an opinion concurring 
in part and dissenting in part. BREYER, J., took no 
part in the consideration or decision of the case. 
John B. DuCharme, Joseph C. Berger, Berger, 
DuCharme, Harp & Clark, L.L.P., Clifton Park, NY, 
Kevin K. Russell, Counsel of Record, Amy Howe, 
Howe & Russell, P.C., Bethesda, MD, Pamela S. 
Karlan, Stanford Law School Supreme Court Litiga-
tion Clinic, Stanford, CA, for Petitioners. 
 
Margaret A. Clemens, John E. Higgins, Nixon 
Peabody LLP, Rochester, N.Y., Seth P. Waxman, 
Counsel of Record, Paul R.Q. Wolfson, Heather M. 
Zachary, Anthony M. Deardurff, Wilmer Cutler 
Pickering Hale and Dorr LLP, Washington, D.C., 
Janet R. Carter, Daniel C. Richenthal, Wilmer Cutler 
Pickering Hale and Dorr LLP, New York, N.Y., for 
Respondents. 
 
*2398 For U.S. Supreme Court briefs, see:2008 WL 
618088 (Pet.Brief)2008 WL 954279 
(Resp.Brief)2008 WL 1757580 (Reply.Brief) 
 
Justice SOUTER delivered the opinion of the Court. 
 
A provision of the Age Discrimination in Employ-
ment Act of 1967 (ADEA), 81 Stat. 602, as amended, 
29 U.S.C. § 621 et seq., creates an exemption for 
employer actions “otherwise prohibited” by the 
ADEA but “based on reasonable factors other than 
age” (RFOA). § 623(f)(1). The question is whether 
an employer facing a disparate-impact claim and 
planning to defend on the basis of RFOA must not 
only produce evidence raising the defense, but also 
persuade the factfinder of its merit. We hold that the 
employer must do both. 
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I 
 
The National Government pays private companies to 
do some of the work maintaining the Nation's fleet of 
nuclear-powered warships. One such contractor is 
respondent KAPL, Inc. (Knolls), the operator of the 
Government's Knolls Atomic Power Laboratory, 
which has a history dating back to the first nuclear-
powered submarines in the 1940s and 1950s. The 
United States Navy and the Department of Energy 
jointly fund Knolls's operations, decide what projects 
it should pursue, and set its annual staffing limits. In 
recent years, Knolls has been charged with designing 
prototype naval nuclear reactors and with training 
Navy personnel to run them. 
 
The demands for naval nuclear reactors changed with 
the end of the Cold War, and for fiscal year 1996 
Knolls was ordered to reduce its work force. Even 
after a hundred or so employees chose to take the 
company's ensuing buyout offer, Knolls was left with 
thirty-some jobs to cut.FN1 Petitioners (Meacham, for 
short) are among those laid off in the resulting “in-
voluntary reduction in force.” In order to select those 
for layoff, Knolls told its managers to score their 
subordinates on three scales, “performance,” “flexi-
bility,” and “critical skills.” FN2 The scores were 
summed, along with points for years of service, and 
the totals determined who should be let go. 
 

FN1. The Naval Reactors program had low-
ered Knolls's staffing limit by 108 people; as 
Knolls also had to hire 35 new employees 
for work existing personnel could not do, a 
total of 143 jobs would have to go. 

 
FN2. The “performance” score was based on 
the worker's two most recent appraisals. The 
“flexibility” instruction read: “Rate the em-
ployee's flexibility within the Laboratory. 
Can his or her documented skills be used in 
other assignments that will add value to cur-
rent or future Lab work? Is the employee re-
trainable for other Lab assignments?” The 
“critical skills” instruction read: “How criti-
cal are the employee's skills to continuing 
work in the Lab? Is the individual's skill a 
key technical resource for the [Naval Reac-
tors] program? Is the skill readily accessible 

within the Lab or generally available from 
the external market?” App. 94-95 (emphasis 
in original). 

 
Of the 31 salaried employees laid off, 30 were at least 
40 years old. FN3 Twenty-eight of them sued, raising 
both disparate-treatment (discriminatory intent) and 
disparate-impact (discriminatory result) claims under 
the ADEA and state law, alleging that Knolls “de-
signed and implemented its workforce reduction 
process to eliminate older employees and that, re-
gardless of intent, the process had a discriminatory 
*2399 impact on ADEA-protected employees.” 
Meacham v. Knolls Atomic Power Laboratory, 381 
F.3d 56, 61 (C.A.2 2004) (Meacham I). To show a 
disparate impact, the workers relied on a statistical 
expert's testimony to the effect that results so skewed 
according to age could rarely occur by chance; FN4 
and that the scores for “flexibility” and “criticality,” 
over which managers had the most discretionary 
judgment, had the firmest statistical ties to the out-
comes. Id., at 65. 
 

FN3. For comparison: after the voluntary 
buyouts, 1,203 out of 2,063 salaried workers 
(or 58%) were at least 40 years old; and of 
the 245 who were at risk of involuntary lay-
off, and therefore included in the rankings 
scheme, 179 (or 73%) were 40 or over. 
Meacham v. Knolls Atomic Power Labora-
tory, 185 F.Supp.2d 193, 203 
(N.D.N.Y.2002). 

 
FN4. The expert cut the data in different 
ways, showing the chances to be 1 in 
348,000 (based on a population of all 2,063 
salaried workers); 1 in 1,260 (based on a 
population of the 245 workers at risk of lay-
off); or 1 in 6,639 (when the analysis was 
broken down by sections of the company). 
Meacham I, 381 F.3d, at 64-65. 

 
The jury found for Meacham on the disparate-impact 
claim (but not on the disparate-treatment claim). The 
Court of Appeals affirmed, after examining the ver-
dict through the lens of the so-called “burden shift-
ing” scheme of inference spelled out in Wards Cove 
Packing Co. v. Atonio, 490 U.S. 642, 109 S.Ct. 2115, 
104 L.Ed.2d 733 (1989). See Meacham I, supra, at 
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74-76.FN5 After Knolls sought certiorari, we vacated 
the judgment and remanded for further proceedings 
in light of Smith v. City of Jackson, 544 U.S. 228, 
125 S.Ct. 1536, 161 L.Ed.2d 410 (2005), decided 
while Knolls's petition was pending. See 544 U.S. 
957, 125 S.Ct. 1731, 161 L.Ed.2d 596 (2005). 
 

FN5. Taking the Wards Cove steps in turn, 
the Court of Appeals concluded that the 
“jury could have found that the degree of 
subjective decision making allowed in the 
[layoff procedure] created the disparity,” 
381 F.3d, at 74; that the employer had an-
swered with evidence of a “facially legiti-
mate business justification,” a need “to re-
duce its workforce while still retaining em-
ployees with skills critical to the perform-
ance of [Knolls's] functions,” ibid. (internal 
quotation marks omitted); and that petition-
ers would prevail nonetheless because “[a]t 
least one suitable alternative is clear from 
the record,” that Knolls “could have de-
signed [a procedure] with more safeguards 
against subjectivity, in particular, tests for 
criticality and flexibility that are less vulner-
able to managerial bias,” id., at 75. 

 
On remand, the same Court of Appeals panel ruled in 
favor of Knolls, over a dissent. 461 F.3d 134 (C.A.2 
2006) (case below) (Meacham II). The majority 
found its prior ruling “untenable” because it had ap-
plied the Wards Cove “business necessity” standard 
rather than a “reasonableness” test, contrary to City of 
Jackson; and on the latter standard, Meacham, the 
employee, had not carried the burden of persuasion. 
461 F.3d, at 140-141, 144.FN6 In dissent, Judge Pooler 
took issue with the majority for confusing business 
justifications under Wards Cove with the statutory 
RFOA exemption, which she read to be an affirma-
tive defense with the burden of persuasion falling on 
defendants. 461 F.3d, at 147, 149-152.FN7 
 

FN6. Distinguishing the two tests mattered, 
the Court of Appeals explained, because 
even though “[t]here may have been other 
reasonable ways for [Knolls] to achieve its 
goals (as we held in [Meacham I] ), ... the 
one selected was not unreasonable.” 
Meacham II, 461 F.3d, at 146 (citation and 

internal quotation marks omitted). The bur-
den of persuasion for either test was said to 
fall on the plaintiff, however, because “the 
employer is not to bear the ultimate burden 
of persuasion with respect to the legitimacy 
of its business justification.” Id., at 142 (cit-
ing Wards Cove, 490 U.S., at 659-660, 109 
S.Ct. 2115; internal quotation marks omit-
ted). The majority took note of the textual 
signs that the RFOA was an affirmative de-
fense, but set them aside because “ City of 
Jackson ... emphasized that there are reason-
able and permissible employment criteria 
that correlate with age,” thereby leaving it to 
plaintiffs to prove that a criterion is not rea-
sonable. 461 F.3d, at 142-143. 

 
FN7. In Judge Pooler's view, a jury “could 
permissibly find that defendants had not es-
tablished a RFOA based on the unmonitored 
subjectivity of [Knolls's] plan as imple-
mented.” Id., at 153 (dissenting opinion). 

 
*2400 Meacham sought certiorari, noting conflicting 
decisions assigning the burden of persuasion on the 
reasonableness of the factor other than age; the Court 
of Appeals in this case placed it on the employee (to 
show the non-age factor unreasonable), but the Ninth 
Circuit in Criswell v. Western Airlines, Inc., 709 F.2d 
544, 552 (1983), had assigned it to the employer (to 
show the factor was a reasonable one). In fact it was 
in Criswell that we first took up this question, only to 
find it not well posed in that case. Western Air Lines, 
Inc. v. Criswell, 472 U.S. 400, 408, n. 10, 105 S.Ct. 
2743, 86 L.Ed.2d 321 (1985). We granted certiorari, 
552 U.S. ----, 128 S.Ct. 1118, 169 L.Ed.2d 846 
(2007), and now vacate the judgment of the Second 
Circuit and remand.FN8 
 

FN8. Petitioners also sought certiorari as to 
“[w]hether respondents' practice of confer-
ring broad discretionary authority upon in-
dividual managers to decide which employ-
ees to lay off during a reduction in force 
constituted a ‘reasonable factor other than 
age’ as a matter of law.” Pet. for Cert. i. We 
denied certiorari on this question and ex-
press no views on it here. 
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II 
 

A 
 
The ADEA's general prohibitions against age dis-
crimination, 29 U.S.C. §§ 623(a)-(c), (e), are subject 
to a separate provision, § 623(f), creating exemptions 
for employer practices “otherwise prohibited under 
subsections (a), (b), (c), or (e).” The RFOA exemp-
tion is listed in § 623(f) alongside one for bona fide 
occupational qualifications (BFOQ): “It shall not be 
unlawful for an employer ... to take any action other-
wise prohibited under subsections (a), (b), (c), or (e) 
... where age is a bona fide occupational qualification 
reasonably necessary to the normal operation of the 
particular business, or where the differentiation is 
based on reasonable factors other than age ... .” § 
623(f)(1). 
 
Given how the statute reads, with exemptions laid out 
apart from the prohibitions (and expressly referring to 
the prohibited conduct as such), it is no surprise that 
we have already spoken of the BFOQ and RFOA 
provisions as being among the ADEA's “five affirma-
tive defenses,” Trans World Airlines, Inc. v. 
Thurston, 469 U.S. 111, 122, 105 S.Ct. 613, 83 
L.Ed.2d 523 (1985). After looking at the statutory 
text, most lawyers would accept that characterization 
as a matter of course, thanks to the familiar principle 
that “[w]hen a proviso ... carves an exception out of 
the body of a statute or contract those who set up 
such exception must prove it.” Javierre v. Central 
Altagracia, 217 U.S. 502, 508, 30 S.Ct. 598, 54 L.Ed. 
859 (1910) (opinion for the Court by Holmes, J.); see 
also FTC v. Morton Salt Co., 334 U.S. 37, 44-45, 68 
S.Ct. 822, 92 L.Ed. 1196 (1948) (“[T]he burden of 
proving justification or exemption under a special 
exception to the prohibitions of a statute generally 
rests on one who claims its benefits ...”); United 
States v. First City Nat. Bank of Houston, 386 U.S. 
361, 366, 87 S.Ct. 1088, 18 L.Ed.2d 151 (1967) (cit-
ing Morton Salt, supra, at 44-45, 68 S.Ct. 822). That 
longstanding convention is part of the backdrop 
against which the Congress writes laws, and we re-
spect it unless we have compelling reasons to think 
that Congress meant to put the burden of persuasion 
on the other side. See Schaffer v. Weast, 546 U.S. 49, 
57-58, 126 S.Ct. 528, 163 L.Ed.2d 387 (2005) (“Ab-
sent some reason to believe that Congress intended 

otherwise, therefore, we will conclude that the burden 
of persuasion lies where it usually falls, upon the 
party seeking relief”). 
 
We have never been given any reason for a heterodox 
take on the RFOA clause's *2401 nearest neighbor, 
and our prior cases recognize that the BFOQ clause 
establishes an affirmative defense against claims of 
disparate treatment. See, e.g., City of Jackson, supra, 
at 233, n. 3, 125 S.Ct. 1536; Western Air Lines, Inc., 
supra, at 414-419, and nn. 24, 29, 105 S.Ct. 2743. 
We have likewise given the affirmative defense con-
struction to the exemption in the Equal Pay Act of 
1963 for pay differentials based on “any other factor 
other than sex,” Corning Glass Works v. Brennan, 
417 U.S. 188, 196, 94 S.Ct. 2223, 41 L.Ed.2d 1 
(1974) (internal quotation marks omitted); and there, 
we took account of the particular weight given to the 
interpretive convention already noted, when enforc-
ing the Fair Labor Standards Act of 1938 (FLSA), 
id., at 196-197, 94 S.Ct. 2223 (“[T]he general rule 
[is] that the application of an exemption under the 
Fair Labor Standards Act is a matter of affirmative 
defense on which the employer has the burden of 
proof”). This focus makes the principle of construc-
tion the more instructive in ADEA cases: “[i]n enact-
ing the ADEA, Congress exhibited both a detailed 
knowledge of the FLSA provisions and their judicial 
interpretation and a willingness to depart from those 
provisions regarded as undesirable or inappropriate 
for incorporation,” Lorillard v. Pons, 434 U.S. 575, 
581, 98 S.Ct. 866, 55 L.Ed.2d 40 (1978). And we 
have remarked and relied on the “significant indica-
tion of Congress' intent in its directive that the ADEA 
be enforced in accordance with the ‘powers, reme-
dies, and procedures' of the FLSA.” Id., at 580, 98 
S.Ct. 866 (quoting 29 U.S.C. § 626(b); emphasis de-
leted); see also Fogerty v. Fantasy, Inc., 510 U.S. 
517, 528, 114 S.Ct. 1023, 127 L.Ed.2d 455 (1994) 
(applying reasoning of Lorillard ); Thurston, supra, 
at 126, 105 S.Ct. 613 (same). As against this interpre-
tive background, there is no hint in the text that Con-
gress meant § 623(f)(1) to march out of step with 
either the general or specifically FLSA default rules 
placing the burden of proving an exemption on the 
party claiming it. 
 
[1] With these principles and prior cases in mind, we 
find it impossible to look at the text and structure of 
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the ADEA and imagine that the RFOA clause works 
differently from the BFOQ clause next to it. Both 
exempt otherwise illegal conduct by reference to a 
further item of proof, thereby creating a defense for 
which the burden of persuasion falls on the “one who 
claims its benefits,” Morton Salt Co., supra, at 44-45, 
68 S.Ct. 822, the “party seeking relief,” Schaffer, 
supra, at 57-58, 126 S.Ct. 528, and here, “the em-
ployer,” Corning Glass Works, supra, at 196, 94 
S.Ct. 2223. 
 
If there were any doubt, the stress of the idiom “oth-
erwise prohibited,” prefacing the BFOQ and RFOA 
conditions, would dispel it.FN9 The implication of 
affirmative defense is underscored by contrasting 
*2402 § 623(f)(1) with the section of the ADEA at 
issue in Public Employees Retirement System of Ohio 
v. Betts, 492 U.S. 158, 109 S.Ct. 2854, 106 L.Ed.2d 
134 (1989), and by the way Congress responded to 
our decision there. In Betts, we said the issue was 
whether a provision in a former version of § 
623(f)(2), one about employee benefit plans, merely 
“redefine[d] the elements of a plaintiff's prima facie 
case,” or instead “establish[ed] a defense” to what 
“otherwise would be a violation of the Act.” Id., at 
181, 109 S.Ct. 2854.FN10 Although the provision con-
tained no “otherwise prohibited” kind of language, 
we said that it “appears on first reading to describe an 
affirmative defense.” Ibid. We nonetheless thought 
that this more natural view (which we had taken in 
Thurston ) was overridden by evidence of legislative 
history, by the peculiarity of a pretext-revealing con-
dition in the phrasing of the provision (that a benefit 
plan “not [be] a subterfuge to evade the purposes” of 
the ADEA), and by the parallel with a prior case con-
struing an “analogous provision of Title VII” (analo-
gous because it also contained a pretext-revealing 
condition). 492 U.S., at 181, 109 S.Ct. 2854. A year 
later, however, Congress responded to Betts by enact-
ing the Older Workers Benefit Protection Act, Pub.L. 
101-433, 104 Stat. 978, avowedly to “restore the 
original congressional intent” that the ADEA's bene-
fits provision be read as an affirmative defense, id., § 
101. What is instructive on the question at hand is 
that, in clarifying that § 623(f)(2) specifies affirma-
tive defenses, Congress not only set the burden in so 
many words but also added the phrase “otherwise 
prohibited” as a part of the preface (just as in the text 
of § 623(f)(1)).FN11 Congress thus confirmed the natu-

ral implication that we find in the “otherwise prohib-
ited” language in § 623(f)(1): it refers to an excuse or 
justification for behavior that, standing alone, vio-
lates the statute's prohibition. The amendment in the 
aftermath of Betts shows that Congress understands 
the phrase the same way we naturally read it, as a 
clear signal that a defense to what is “otherwise pro-
hibited” is an affirmative defense, entirely the re-
sponsibility of the party raising it. 
 

FN9. We do not need to seek further relief 
from doubt by looking to the Equal Em-
ployment Opportunity Commission (EEOC) 
regulations on burdens of proof in ADEA 
cases. The parties focus on two of them, but 
we think neither clearly answers the ques-
tion here. One of them the Government has 
disavowed as overtaken by our decision in 
Smith v. City of Jackson, 544 U.S. 228, 125 
S.Ct. 1536, 161 L.Ed.2d 410 (2005), Brief 
for United States as Amicus Curiae 16, n. 1 
(noting that 29 CFR § 1625.7(d) (2007) 
“takes a position that does not survive” City 
of Jackson ), for the regulation seems to re-
quire a showing of business necessity as a 
part of the RFOA defense. Compare 29 CFR 
§ 1625.7(d) (“When an employment prac-
tice, including a test, is claimed as a basis 
for different treatment ... on the grounds that 
it is a ‘factor other than’ age, and such a 
practice has an adverse impact on individu-
als within the protected age group, it can 
only be justified as a business necessity”), 
with City of Jackson, supra, at 243, 125 
S.Ct. 1536 (“Unlike the business necessity 
test, which asks whether there are other 
ways for the employer to achieve its goals 
that do not result in a disparate impact on a 
protected class, the reasonableness inquiry 
includes no such requirement”). And the 
second regulation would take a bit of 
stretching to cover disparate-impact cases, 
for its text speaks in terms of disparate 
treatment. See 29 CFR § 1625.7(e) (con-
cerning use of the RFOA defense against an 
“individual claim of discriminatory treat-
ment”). The EEOC has lately proposed 
rulemaking that would revise both of these 
regulations, eliminating any reference to 
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“business necessity” and placing the burden 
of proof on the employer “[w]henever the 
exception of ‘a reasonable factor other than 
age’ is raised.” 73 Fed.Reg. 16807-16809 
(Mar. 31, 2008) (proposed 29 CFR § 
1625.7(e)). 

 
FN10. The provision read: “It shall not be 
unlawful for an employer ... to observe the 
terms of ... any bona fide employee benefit 
plan such as a retirement, pension, or insur-
ance plan, which is not a subterfuge to evade 
the purposes of this chapter ... because of the 
age of such individual.” 29 U.S.C. § 
623(f)(2) (1982 ed.). 

 
FN11. Congress surely could not have 
meant this phrase to contradict its express 
allocation of the burden, in the same 
amendment. But that would be the upshot of 
Knolls's suggestion that the only way to read 
the word “otherwise” as not redundant in the 
phrase “otherwise prohibited under subsec-
tion (a), (b), (c), or (e)” is to say that the 
word must refer only to § 623(f)(1) itself, 
implying that § 623(f)(1) must be a liability-
creating provision for which the burden falls 
on the plaintiff. Brief for Respondents 33, 
and n. 7. Besides, this argument proves too 
much, for it implies that even the BFOQ ex-
emption is not an affirmative defense. 

 
B 

 
Knolls ventures that, regardless, the RFOA provision 
should be read as mere *2403 elaboration on an ele-
ment of liability. Because it bars liability where ac-
tion is taken for reasons “other than age,” the argu-
ment goes, the provision must be directed not at justi-
fying age discrimination by proof of some extenuat-
ing fact but at negating the premise of liability under 
§ 623(a)(2), “because of age.” 
 
The answer to this argument, however, is City of 
Jackson, where we confirmed that the prohibition in 
§ 623(a)(2) extends to practices with a disparate im-
pact, inferring this result in part from the presence of 
the RFOA provision at issue here.FN12 We drew on 
the recognized distinction between disparate-

treatment and disparate-impact forms of liability, and 
explained that “the very definition of disparate im-
pact” was that “an employer who classifies his em-
ployees without respect to age may still be liable un-
der the terms of this paragraph if such classification 
adversely affects the employee because of that em-
ployee's age.” 544 U.S., at 236, n. 6, 125 S.Ct. 1536 
(plurality opinion); id., at 243, 125 S.Ct. 1536 
(SCALIA, J., concurring in part and concurring in 
judgment) (expressing agreement with “all of the 
Court's reasoning” in the plurality opinion, but find-
ing it a basis for deference to the EEOC rather than 
for independent judicial decision). We emphasized 
that these were the kinds of employer activities, “oth-
erwise prohibited” by § 623(a)(2), that were mainly 
what the statute meant to test against the RFOA con-
dition: because “[i]n disparate-impact cases ... the 
allegedly ‘otherwise prohibited’ activity is not based 
on age,” it is “in cases involving disparate-impact 
claims that the RFOA provision plays its principal 
role by precluding liability if the adverse impact was 
attributable to a nonage factor that was ‘reasonable.’ 
” Id., at 239, 125 S.Ct. 1536 (plurality opinion). 
 

FN12. In doing so, we expressly rejected the 
so-called “safe harbor” view of the RFOA 
provision. See City of Jackson, 544 U.S., at 
238-239, 125 S.Ct. 1536 (plurality opinion); 
id., at 252-253, 125 S.Ct. 1536 (O'Connor, 
J., concurring in judgment) (describing “safe 
harbor” view). 

 
Thus, in City of Jackson, we made it clear that in the 
typical disparate-impact case, the employer's practice 
is “without respect to age” and its adverse impact 
(though “because of age”) is “attributable to a nonage 
factor”; so action based on a “factor other than age” 
is the very premise for disparate-impact liability in 
the first place, not a negation of it or a defense to it. 
The RFOA defense in a disparate-impact case, then, 
is not focused on the asserted fact that a non-age fac-
tor was at work; we assume it was. The focus of the 
defense is that the factor relied upon was a “reason-
able” one for the employer to be using. Reasonable-
ness is a justification categorically distinct from the 
factual condition “because of age” and not necessar-
ily correlated with it in any particular way: a reason-
able factor may lean more heavily on older workers, 
as against younger ones, and an unreasonable factor 
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might do just the opposite.FN13 
 

FN13. The factual causation that § 623(a)(2) 
describes as practices that “deprive or tend 
to deprive ... or otherwise adversely affect 
[employees] ... because of ... age” is typi-
cally shown by looking to data revealing the 
impact of a given practice on actual employ-
ees. See, e.g., City of Jackson, 544 U.S., at 
241, 125 S.Ct. 1536 (opinion of the Court); 
cf. Wards Cove Packing Co. v. Atonio, 490 
U.S. 642, 657, 658-659, 109 S.Ct. 2115, 104 
L.Ed.2d 733 (1989) (under Title VII, “spe-
cific causation” is shown, and a “prima facie 
case” is “establish[ed],” when plaintiff iden-
tifies a specific employment practice linked 
to a statistical disparity); Watson v. Fort 
Worth Bank & Trust, 487 U.S. 977, 995, 108 
S.Ct. 2777, 101 L.Ed.2d 827 (1988) (plural-
ity opinion) (in Title VII cases, “statistical 
disparities must be sufficiently substantial 
that they raise ... an inference of causation”). 

 
This enquiry would be muddled if the 
value, “reasonableness,” were to become a 
factor artificially boosting or discounting 
the factual strength of the causal link, or 
the extent of the measured impact. It 
would open the door to incoherent under-
shooting, for example, if defendants were 
heard to say that an impact is “somewhat 
less correlated with age, seeing as the fac-
tor is a reasonable one”; and it would be 
overshooting to make them show that the 
impact is “not correlated with age, and the 
factor is reasonable, besides.” 

 
*2404 III 

 
The Court of Appeals majority rejected the affirma-
tive defense reading and arrived at its position on the 
burden of proof question by a different route: because 
it read our decision in City of Jackson as ruling out 
the so-called “business necessity” enquiry in ADEA 
cases, the court concluded that the RFOA defense 
“replaces” it and therefore must conform to its bur-
den of persuasion resting on the complaining party. 
But the court's premise (that City of Jackson modified 
the “business necessity” enquiry) is mistaken; this 

alone would be reason enough to reject its approach. 
And although we are now satisfied that the business 
necessity test should have no place in ADEA dispa-
rate-impact cases, we agree with the Government that 
this conclusion does not stand in the way of our hold-
ing that the RFOA exemption is an affirmative de-
fense. See Brief for United States as Amicus Curiae 
25-27. 
 
To begin with, when the Court of Appeals further 
inferred from the City of Jackson reference to Wards 
Cove that the Wards Cove burden of persuasion (on 
the employee, for the business necessity enquiry) also 
applied to the RFOA defense, it gave short shrift to 
the reasons set out in Part II-A, supra, for reading 
RFOA as an affirmative defense (with the burden on 
the employer). But we think that even on its own 
terms, City of Jackson falls short of supporting the 
Court of Appeals's conclusion. 
 
Although City of Jackson contains the statement that 
“ Wards Cove's pre-1991 interpretation of Title VII's 
identical language remains applicable to the ADEA,” 
544 U.S., at 240, 125 S.Ct. 1536, City of Jackson 
made only two specific references to aspects of the 
Wards Cove interpretation of Title VII that might 
have “remain[ed] applicable” in ADEA cases. One 
was to the existence of disparate-impact liability, 
which City of Jackson explained was narrower in 
ADEA cases than under Title VII. The other was to a 
plaintiff-employee's burden of identifying which par-
ticular practices allegedly cause an observed dispa-
rate impact, which is the employee's burden under 
both the ADEA and the pre-1991 Title VII. See 544 
U.S., at 241, 125 S.Ct. 1536. Neither of these refer-
ences, of course, is at odds with the view of RFOA as 
an affirmative defense. 
 
If, indeed, City of Jackson's reference to Wards Cove 
could be read literally to include other aspects of the 
latter case, beyond what mattered in City of Jackson 
itself, the untoward consequences of the broader 
reading would rule it out. One such consequence is 
embraced by Meacham, who argues both that the 
Court of Appeals was wrong to place the burden of 
persuasion for the RFOA defense on the employee, 
and that the court was right in thinking that City of 
Jackson adopted the Wards Cove burden of persua-
sion on what Meacham views as one element of an 
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ADEA impact claim. For Meacham takes the position 
that an impact plaintiff like himself has to negate 
business necessity in order to show that the em-
ployer's actions were “otherwise prohibited”; only 
then does the RFOA (with the burden of persuasion 
on the employer) have a role to play. To apply both 
tests, however, would force the parties to develop 
(and the court or jury to follow) two overlapping en-
quiries: first, whether the employment practice at 
issue (based on a factor other than *2405 age) is sup-
ported by a business justification; and second, 
whether that factor is a reasonable one. Depending on 
how the first enquiry proceeds, a plaintiff might di-
rectly contest the force of the employer's rationale, or 
else try to show that the employer invoked it as a 
pretext by pointing (for example) to alternative prac-
tices with less of a disparate impact. See Wards Cove, 
490 U.S., at 658, 109 S.Ct. 2115 (“first, a considera-
tion of the justifications an employer offers for his 
use of these practices; and second, the availability of 
alternative practices to achieve the same business 
ends, with less racial impact”); see also id., at 658-
661, 109 S.Ct. 2115. But even if the plaintiff suc-
ceeded at one or the other, in Meacham's scheme the 
employer could still avoid liability by proving rea-
sonableness. 
 
Here is what is so strange: as the Government says, 
“[i]f disparate-impact plaintiffs have already estab-
lished that a challenged practice is a pretext for inten-
tional age discrimination, it makes little sense then to 
ask whether the discriminatory practice is based on 
reasonable factors other than age.” Brief for United 
States as Amicus Curiae 26 (emphasis in original). 
Conversely, proving the reasonableness defense 
would eliminate much of the point a plaintiff would 
have had for showing alternatives in the first place: 
why make the effort to show alternative practices 
with a less discriminatory effect (and besides, how 
would that prove pretext?), when everyone knows 
that the choice of a practice relying on a “reasonable” 
non-age factor is good enough to avoid liability? FN14 
At the very least, developing the reasonableness de-
fense would be substantially redundant with the di-
rect contest over the force of the business justifica-
tion, especially when both enquiries deal with the 
same, narrowly specified practice. It is not very fair 
to take the remark about Wards Cove in City of Jack-
son as requiring such a wasteful and confusing struc-

ture of proof. 
 

FN14. See City of Jackson, 544 U.S., at 243, 
125 S.Ct. 1536 (“While there may have been 
other reasonable ways for the City to 
achieve its goals, the one selected was not 
unreasonable. Unlike the business necessity 
test, which asks whether there are other 
ways for the employer to achieve its goals 
that do not result in a disparate impact on a 
protected class, the reasonableness inquiry 
includes no such requirement”). 

 
Nor is there any good way to read the same line from 
City of Jackson as implying that the burden of prov-
ing any business-related defense falls on the plaintiff; 
most obviously, this would entail no longer taking the 
BFOQ clause to be an affirmative defense, which 
City of Jackson confirmed that it is, see 544 U.S., at 
233, n. 3, 125 S.Ct. 1536. What is more, City of Jack-
son could not have had the RFOA clause in mind as 
“identical” to anything in Title VII (for which a 
Wards Cove's reading might be adopted), for that 
statute has no like-worded defense. And as Wards 
Cove did not purport to construe any statutory de-
fenses under Title VII, only an over-reading of City 
of Jackson would find lurking in it an assumption that 
Wards Cove has anything to say about statutory de-
fenses in the ADEA (never mind one that Title VII 
does not have). 
 

IV 
 
[2] As mentioned, where City of Jackson did get help 
from our prior reading of Title VII was in relying on 
Wards Cove to repeat that a plaintiff falls short by 
merely alleging a disparate impact, or “point[ing] to a 
generalized policy that leads to such an impact.” City 
of Jackson, 544 U.S., at 241, 125 S.Ct. 1536. The 
plaintiff is obliged to do more: to “isolat [e] and iden-
tif[y] the specific employment practices that are al-
legedly responsible for any observed statistical dis-
parities.” Ibid. (quoting*2406    Wards Cove, supra, 
at 656, 109 S.Ct. 2115; emphasis in original; internal 
quotation marks omitted). The aim of this require-
ment, as City of Jackson said, is to avoid the “result 
[of] employers being potentially liable for ‘the myr-
iad of innocent causes that may lead to statistical im-
balances.’ ” 544 U.S., at 241, 125 S.Ct. 1536 (quot-
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ing Wards Cove, supra, at 657, 109 S.Ct. 2115; some 
internal quotation marks omitted). And as the out-
come in that case shows, the requirement has bite: 
one sufficient reason for rejecting the employees' 
challenge was that they “ha [d] done little more than 
point out that the pay plan at issue [was] relatively 
less generous to older workers than to younger work-
ers,” and “ha[d] not identified any specific test, re-
quirement, or practice within the pay plan that ha[d] 
an adverse impact on older workers.” City of Jack-
son, supra, at 241, 125 S.Ct. 1536. 
 
Identifying a specific practice is not a trivial burden, 
and it ought to allay some of the concern raised by 
Knolls's amici, who fear that recognizing an em-
ployer's burden of persuasion on an RFOA defense to 
impact claims will encourage strike suits or nudge 
plaintiffs with marginal cases into court, in turn in-
ducing employers to alter business practices in order 
to avoid being sued. See, e.g., Brief for General Elec-
tric Co. as Amicus Curiae 18-31. It is also to the point 
that the only thing at stake in this case is the gap be-
tween production and persuasion; nobody is saying 
that even the burden of production should be placed 
on the plaintiff. Cf. Schaffer, 546 U.S., at 56, 126 
S.Ct. 528 (burden of persuasion answers “which 
party loses if the evidence is closely balanced”); id., 
at 58, 126 S.Ct. 528 (“In truth, however, very few 
cases will be in evidentiary equipoise”). And the 
more plainly reasonable the employer's “factor other 
than age” is, the shorter the step for that employer 
from producing evidence raising the defense, to per-
suading the factfinder that the defense is meritorious. 
It will be mainly in cases where the reasonableness of 
the non-age factor is obscure for some reason, that 
the employer will have more evidence to reveal and 
more convincing to do in going from production to 
persuasion. 
 
That said, there is no denying that putting employers 
to the work of persuading factfinders that their 
choices are reasonable makes it harder and costlier to 
defend than if employers merely bore the burden of 
production; nor do we doubt that this will sometimes 
affect the way employers do business with their em-
ployees. But at the end of the day, amici's concerns 
have to be directed at Congress, which set the bal-
ance where it is, by both creating the RFOA exemp-
tion and writing it in the orthodox format of an af-

firmative defense. We have to read it the way Con-
gress wrote it. 
 

* * * 
 
As we have said before, Congress took account of the 
distinctive nature of age discrimination, and the need 
to preserve a fair degree of leeway for employment 
decisions with effects that correlate with age, when it 
put the RFOA clause into the ADEA, “significantly 
narrow[ing] its coverage.” City of Jackson, 544 U.S., 
at 233, 125 S.Ct. 1536. And as the outcome for the 
employer in City of Jackson shows, “it is not surpris-
ing that certain employment criteria that are routinely 
used may be reasonable despite their adverse impact 
on older workers as a group.” Id., at 241, 125 S.Ct. 
1536. In this case, we realize that the Court of Ap-
peals showed no hesitation in finding that Knolls 
prevailed on the RFOA defense, though the court 
expressed its conclusion in terms of Meacham's fail-
ure to meet the burden of persuasion. Whether the 
outcome should be any different when the burden is 
properly *2407 placed on the employer is best left to 
that court in the first instance. The judgment of the 
Court of Appeals is vacated, and the case is re-
manded for further proceedings consistent with this 
opinion. 
 
It is so ordered. 
 
Justice BREYER took no part in the consideration or 
decision of this case. 
Justice SCALIA, concurring in the judgment. 
I do not join the majority opinion because the Court 
answers for itself two questions that Congress has left 
to the sound judgment of the Equal Employment Op-
portunity Commission. As represented by the Solici-
tor General of the United States in a brief signed by 
the Commission's General Counsel, the Commission 
takes the position that the reasonable-factor-other-
than-age provision is an affirmative defense on which 
the employer bears the burden of proof, and that, in 
disparate-impact suits brought under the Age Dis-
crimination in Employment Act of 1967 (ADEA), 
that provision replaces the business-necessity test of 
Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 
109 S.Ct. 2115, 104 L.Ed.2d 733 (1989). 
 
Neither position was contrived just for this case. In-
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deed, the Commission has arguably held its view on 
the burden-of-proof point for nearly 30 years. See 44 
Fed.Reg. 68858, 68861 (1979). Although its regula-
tion applied only to cases involving “discriminatory 
treatment,” 29 CFR § 1625.7(e) (2007), even if that 
covers only disparate treatment, see ante, at 2401 - 
2402, n. 9, the logic of its extension to disparate-
impact claims is obvious and unavoidable. See Brief 
for United States as Amicus Curiae 16, n. 1. At the 
very least, the regulation does not contradict the 
Commission's current position: It does not say that 
the employer bears the burden of proof only in dis-
criminatory-treatment cases. 
 
The Commission's view on the business-necessity 
test is newly minted, but that does not undermine it. 
The Commission has never expressed the contrary 
view that the factfinder must consider both business 
necessity and reasonableness when an employer ap-
plies a factor that has a disparate impact on older 
workers. In fact, before Smith v. City of Jackson, 544 
U.S. 228, 125 S.Ct. 1536, 161 L.Ed.2d 410 (2005), 
the Commission had not even considered the rela-
tionship between the two standards, because it used 
to treat the two as identical. See 29 CFR § 1625.7(d). 
After City of Jackson rejected that equation, see 544 
U.S., at 243, 125 S.Ct. 1536, the Commission de-
cided that the business-necessity standard plays no 
role in ADEA disparate-impact claims, see Brief for 
United States as Amicus Curiae 25-27, and has even 
proposed new rules setting forth that position, see 73 
Fed.Reg. 16807-16809 (2008). 
 
Because administration of the ADEA has been placed 
in the hands of the Commission, and because the 
agency's positions on the questions before us are un-
questionably reasonable (as the Court's opinion ably 
shows), I defer to the agency's views. See Raymond 
B. Yates, M. D., P.C. Profit Sharing Plan v. Hendon, 
541 U.S. 1, 24-25, 124 S.Ct. 1330, 158 L.Ed.2d 40 
(2004) (SCALIA, J., concurring in judgment). I 
therefore concur in the Court's judgment to vacate the 
judgment of the Court of Appeals. 
Justice THOMAS, concurring in part and dissenting 
in part. 
I write separately to note that I continue to believe 
that disparate-impact claims are not cognizable under 
the Age Discrimination in Employment Act of 1967, 
29 U.S.C. § 621 et seq. See *2408Smith v. City of 

Jackson, 544 U.S. 228, 247-268, 125 S.Ct. 1536, 161 
L.Ed.2d 410 (2005) (O'Connor, J., joined by KEN-
NEDY and THOMAS, JJ., concurring in judgment). 
Moreover, I disagree with the Court's statement that 
the “reasonable factors other than age” (RFOA) ex-
ception, § 623(f)(1), is principally relevant in dispa-
rate-impact cases. Compare City of Jackson, supra, at 
251-253, 125 S.Ct. 1536 (opinion concurring in 
judgment), with ante, at 2402 - 2403 (citing City of 
Jackson, supra, at 239, 125 S.Ct. 1536 (plurality 
opinion)). I therefore join only Parts I and II-A of the 
Court's opinion because I agree that the RFOA ex-
ception is an affirmative defense-when it arises in 
disparate-treatment cases. Here, although the Court 
of Appeals erred in placing the burden of proof on 
petitioners, I would nonetheless affirm because the 
only claims at issue are disparate-impact claims. 
 
U.S.,2008. 
Meacham v. Knolls Atomic Power Laboratory 
128 S.Ct. 2395, 103 Fair Empl.Prac.Cas. (BNA) 908, 
91 Empl. Prac. Dec. P 43,231, 171 L.Ed.2d 283, 76 
USLW 4488, 08 Cal. Daily Op. Serv. 7526, 2008 
Daily Journal D.A.R. 9116, 21 Fla. L. Weekly Fed. S 
400 
 
END OF DOCUMENT 
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Friday, January 30th, 2009 at 12:00 am 
Nondisplacement of Qualified Workers Under Service Contracts 

For Immediate Release                                                    January 30, 2009 
 
 
 

EXECUTIVE ORDER 
----------- 

NONDISPLACEMENT OF QUALIFIED WORKERS UNDER SERVICE CONTRACTS 
 
      When a service contract expires, and a follow-on contract is awarded for the same service, at 
the same location, the successor contractor or its subcontractors often hires the majority of the 
predecessor's employees.  On some occasions, however, a successor contractor or its 
subcontractors hires a new work force, thus displacing the predecessor's employees. 

    The Federal Government's procurement interests in economy and efficiency are served when 
the successor contractor hires the predecessor's employees.  A carryover work force reduces 
disruption to the delivery of services during the period of transition between contractors and 
provides the Federal Government the benefits of an experienced and trained work force that is 
familiar with the Federal Government's personnel, facilities, and requirements. 

     Therefore, by the authority vested in me as President by the Constitution and the laws of the 
United States of America, including the Federal Property and Administrative Services Act, 
40 U.S.C. 101 et seq., and in order to promote economy and efficiency in Federal Government 
procurement, it is hereby ordered as follows: 

     Section 1.  Policy.  It is the policy of the Federal Government that service contracts and 
solicitations for such contracts shall include a clause that requires the contractor, and its 
subcontractors, under a contract that succeeds a contract for performance of the same or similar 
services at the same location, to offer those employees (other than managerial and supervisory 
employees) employed under the predecessor contract whose employment will be terminated as a 
result of the award of the successor contract, a right of first refusal of employment under the 
contract in positions for which they are qualified.  There shall be no employment openings under 
the contract until such right of first refusal has been provided.  Nothing in this order shall be 
construed to permit a contractor or subcontractor to fail to comply with any provision of any other 
Executive Order or law of the United States. 

     Sec. 2.  Definitions. 

     (a)  "Service contract" or "contract" means any contract or subcontract for services entered 
into by the Federal Governmentor its contractors that is covered by the Service Contract Act of 
1965, as amended, 41 U.S.C. 351 et seq., and its implementing regulations. 

     (b)  "Employee" means a service employee as defined in the Service Contract Act of 1965, 
41 U.S.C. 357(b). 

     Sec. 3.  Exclusions.  This order shall not apply to: 

     (a)  contracts or subcontracts under the simplified acquisition threshold as defined in 41 U.S.C. 
403; 
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     (b)  contracts or subcontracts awarded pursuant to the Javits-Wagner-O'Day Act, 41 U.S.C. 
46-48c; 

     (c)  guard, elevator operator, messenger, or custodial services provided to the Federal 
Government under contracts or subcontracts ith sheltered workshops employing the severely 
handicapped as described in section 505 of the Treasury, Postal Services and General 
Government Appropriations Act, 1995, Public Law 103-329; 

     (d)  agreements for vending facilities entered into pursuant to the preference regulations issued 
under the Randolph-Sheppard Act, 20 U.S.C. 107; or 

     (e)  employees who were hired to work under a Federal service contract and one or more 
nonfederal service contracts as part of a single job, provided that the employees were not 
deployed in a manner that was designed to avoid the purposes of this order. 

     Sec. 4.  Authority to Exempt Contracts.  If the head of a contracting department or agency 
finds that the application of any of the requirements of this order would not serve the purposes of 
this order or would impair the ability of the Federal Government to procure services on an 
economical and efficient basis, the head of such department or agency may exempt its department 
or agency from the requirements of any or all of the provisions of this order with respect to a 
particular contract, subcontract, or purchase order or any class of contracts, subcontracts, or 
purchase orders. 

     Sec. 5.  Contract Clause.  The following contract clause shall be included in solicitations for 
and service contracts that succeed contracts for performance of the same or similar work at the 
same location: 

"NONDISPLACEMENT OF QUALIFIED WORKERS 

     "(a)  Consistent with the efficient performance of this contract, the contractor and its 
subcontractors shall, except as otherwise provided herein, in good faith offer those employees 
(other than managerial and supervisory employees) employed under the predecessor contract 
whose employment will be terminated as a result of award of this contract or the expiration of 
thecontract under which the employees were hired, a right of first refusal of employment under 
this contract in positions for which employees are qualified.  The contractor and its 
subcontractors shall determine the number of employees necessary for efficient performance of 
this contract and may elect to employ fewer employees than the predecessor contractor employed 
in connection with performance of the work.  Except as provided in paragraph (b) there shall be 
no employment opening under this contract, and the contractor and any subcontractors shall not 
offer employment under this contract, to any person prior to having complied fully with this 
obligation.  The contractor and its subcontractors shall make an express offer of employment to 
each employee as provided herein and shall state the time within which the employee must accept 
such offer, but in no case shall the period within which the employee must accept the offer of 
employment be less than 10 days. 

     "(b)  Notwithstanding the obligation under paragraph (a) above, the contractor and any 
subcontractors (1) may employ under this contract any employee who has worked for the 
contractor or subcontractor for at least 3 months immediately preceding the commencement of 
this contract and who would otherwise face lay-off or discharge, (2) are not required to offer a 
right of first refusal to any employee(s) of the predecessor contractor who are not service 
employees within the meaning of the Service Contract Act of 1965, as amended, 41 U.S.C. 
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357(b), and (3) are not required to offer a right of first refusal to any employee(s) of the 
predecessor contractor whom the contractor or any of its subcontractors reasonably believes, 
based on the particular employee's past performance, has failed to perform suitably on the job. 

     "(c)  In accordance with Federal Acquisition Regulation 52.222–41(n), the contractor shall, 
not less than 10 days before completion of this contract, furnish the Contracting Officer a 
certified list of the names of all service employees working under this contract and its 
subcontracts during the last month of contract performance.  The list shall also contain 
anniversary dates of employment of each service employee under this contract and its predecessor 
contracts either with the current or predecessor contractors or their subcontractors.  The 
Contracting Officer will provide the list to the successor contractor, and the list shall be provided 
on request to employees or their representatives. 

     "(d)  If it is determined, pursuant to regulations issued by the Secretary of Labor (Secretary), 
that the contractor or its subcontractors are not in compliance with the requirements of this clause 
or any regulation or order of the Secretary, appropriate sanctions may be imposed and remedies 
invoked against the contractor or its subcontractors, as provided in Executive Order (No.) 
_______, the regulations, and relevant orders of the Secretary, or as otherwise provided by law. 

     "(e)  In every subcontract entered into in order to perform services under this contract, the 
contractor will include provisions that ensure that each subcontractor will honor the requirements 
of paragraphs (a) through (b) with respect to the employees of a predecessor subcontractor or 
subcontractors working under this contract, as well as of a predecessor contractor and its 
subcontractors.  The subcontract shall also include provisions to ensure that the subcontractor will 
provide the contractor with the information about th employees of the subcontractor needed by 
the contractor to comply with paragraph 5(c), above.  The contractor will take such action with 
respect to any such subcontract as may be directed by the Secretary as a means of enforcing such 
provisions, including the imposition of sanctions for non-compliance:  provided, however, that if 
the contractor, as a result of such direction, becomes involved in litigation with a subcontractor, 
or is threatened with such involvement, the contractor may request that the United States enter 
into such litigation to protect the interests of the United States." 

     Sec. 6.  Enforcement.  (a)  The Secretary of Labor (Secretary) is responsible for investigating 
and obtaining compliance with this order.  In such proceedings, the Secretary shall have the 
authority to issue final orders prescribing appropriate sanctions and remedies, including, but not 
limited to, orders requiring employment and payment of wages lost.  The Secretary also may 
provide that where a contractor or subcontractor has failed to comply with any order of the 
Secretary or has committed willful violations of this order or the regulations issued pursuant 
thereto, the contractor or subcontractor, and its responsible officers, and any firm in which the 
contractor or subcontractor has a substantial interest, shall be ineligible to be awarded any 
contract of the United States for a period of up to 3 years.  Neither an order for debarment of any 
contractor or subcontractor from further Government contracts under this section nor the 
inclusion of a contractor or subcontractor on a published list of noncomplying contractors shall be 
carried out without affording the contractor or subcontractor an opportunity for a hearing. 

     (b)  This order creates no rights under the Contract Disputes Act, and disputes regarding the 
requirement of the contract clause prescribed by section 5 of this order, to the extent permitted by 
law, shall be disposed of only as provided by the Secretary in regulations issued under this order. 
 To the extent practicable, such regulations shall favor the resolution of disputes by efficient and 
informal alternative dispute resolution methods.  The Secretary shall, in consultation with the 
Federal Acquisition Regulatory Council, issue regulations, within 180 days of the date of this 
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order, to the extent permitted by law, to implement the requirements of this order.  The Federal 
Acquisition Regulatory Council shall issue, within 180 days of the date of this order, to the extent 
permitted by law, regulations in the Federal Acquisition Regulation to provide for inclusion of the 
contract clause in Federal solicitations and contracts subject to this order. 

     Sec. 7.  Revocation.  Executive Order 13204 of February 17, 2001, is revoked. 

     Sec. 8.  Severability.  If any provision of this order, or the application of such provision or 
amendment to any person or 

circumstance, is held to be invalid, the remainder of this order and the application of the 
provisions of such to any person or circumstances shall not be affected thereby. 

     Sec. 9.  General Provisions.  (a)  Nothing in this order shall be construed to impair or 
otherwise affect: 

          (i)   authority granted by law to an executive department, agency, or the head thereof; or 

          (ii)  functions of the Director of the Office of Management and Budget relating to 
budgetary, administrative, or legislative proposals. 

     (b)  This order shall be implemented consistent with applicable law and subject to the 
availability of appropriations. 

     (c)  This order is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity by any party against the United States, its departments, 
agencies, or entities, its officers, employees, or agents, or any other person.  This order is not 
intended, however, to preclude judicial review of final decisions by the Secretary in accordance 
with the Administrative Procedure Act, 5 U.S.C. 701 et seq. 

     Sec. 10.  Effective Date.  This order shall become effective immediately and shall apply to 
solicitations issued on or after the effective date for the action taken by the Federal Acquisition 
Regulatory Council under section 6(b) of this order. 

                                                                                   BARACK OBAMA 

THE WHITE HOUSE, 
January 30, 2009. 
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Friday, January 30th, 2009 at 12:00 am 
Executive Order -- Notificiation of Employee Rights Under Federal Labor Laws 

For Immediate Release                                                                         January 30, 2009 

 
 

EXECUTIVE ORDER 
- - - - - - - 

NOTIFICATION OF EMPLOYEE RIGHTS UNDER FEDERAL LABOR LAWS 
 
    By the authority vested in me as President by the Constitution and the laws of the United States 
of America, including the Federal Property and Administrative Services Act, 40 U.S.C. 101 et 
seq., and in order to ensure the economical and efficient administration and completion of 
Government contracts, it is hereby ordered that: 
 
    Section 1.  Policy.  This order is designed to promote economy and efficiency in Government 
procurement.  When the Federal Government contracts for goods or services, it has a proprietary 
interest in ensuring that those contracts will be performed by contractors whose work will not be 
interrupted by labor unrest.  The attainment of industrial peace is most easily achieved and 
workers' productivity is enhanced when workers are well informed of their rights under Federal 
labor laws, including the National Labor Relations Act (Act), 29 U.S.C. 151 et seq.  As the Act 
recognizes, "encouraging the practice and procedure of collective bargaining and . . . protecting 
the exercise by workers of full freedom of association, self organization, and designation of 
representatives of their own choosing, for the purpose of negotiating the terms and conditions of 
their employment or other mutual aid or protection" will "eliminate the causes of certain 
substantial obstructions to the free flow of commerce" and "mitigate and eliminate these 
obstructions when they have occurred."  29 U.S.C. 151.  Relying on contractors whose employees 
are informed of such rights under Federal labor laws facilitates the efficient and economical 
completion of the Federal Government's contracts. 
 
    Sec.  2.  Contract Clause.  Except in contracts exempted in accordance with section 3 of this 
order, all Government contracting departments and agencies shall, to the extent consistent with 
law, include the following provisions in every Government contract, other than collective 
bargaining agreements as defined in 5 U.S.C. 7103(a)(8) and purchases under the simplified 
acquisition threshold as defined in the Office of Federal Procurement Policy Act, 41 U.S.C. 403. 
 
    "1.  During the term of this contract, the contractor agrees to post a notice, of such size and in 
such form, and containing such content as the Secretary of Labor shall prescribe, in conspicuous 
places in and about its plants and offices where employees covered by the National Labor 
Relations Act engage in activities relating to the performance of the contract, including all places 
where notices to employees are customarily posted both physically and electronically.  The notice 
shall include the information contained in the notice published by the Secretary of Labor in the 
Federal Register (Secretary's Notice). 
 
    "2.  The contractor will comply with all provisions of the Secretary's Notice, and related rules, 
regulations, and orders of the Secretary of Labor. 
 
 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 249 of 287



    "3.  In the event that the contractor does not comply with any of the requirements set forth in 
paragraphs (1) or (2) above, this contract may be cancelled, terminated, or suspended in whole or 
in part, and the contractor may be declared ineligible for further Government contracts in 
accordance with procedures authorized in or adopted pursuant to Executive Order [number as 
provided by the Federal Register] of [insert new date].  Such other sanctions or remedies may be 
imposed as are provided in Executive Order [number as provided by the Federal Register] of 
[insert new date], or by rule, regulation, or order of the Secretary of Labor, or as are otherwise 
provided by law. 
 
    "4.  The contractor will include the provisions of paragraphs (1) through (3) above in every 
subcontract entered into in connection with this contract (unless exempted by rules, regulations, 
or orders of the Secretary of Labor issued pursuant to section 3 of Executive Order [number as 
provided by the Federal Register] of [insert new date]) so that such provisions will be binding 
upon each subcontractor.  The contractor will take such action with respect to any such 
subcontract as may be directed by the Secretary of Labor as a means of enforcing such 
provisions, including the imposition of sanctions for non compliance:  Provided, however, that if 
the contractor becomes involved in litigation with a subcontractor, or is threatened with such 
involvement, as a result of such direction, the contractor may request the United States to enter 
into such litigation to protect the interests of the United States." 
 
    Sec. 3.  Administration. 
 
    (a)  The Secretary of Labor (Secretary) shall be responsible for the administration and 
enforcement of this order.  The Secretary shall adopt such rules and regulations and issue such 
orders as are necessary and appropriate to achieve the purposes of this order. 
 
    (b)  Within 120 days of the effective date of this order, the Secretary shall initiate a rulemaking 
to prescribe the size, form, and content of the notice to be posted by a contractor under paragraph 
1 of the contract clause described in section 2 of this order.  Such notice shall describe the rights 
of employees under Federal labor laws, consistent with the policy set forth in section 1 of this 
order. 
 
    (c)  Whenever the Secretary finds that an act of Congress, clarification of existing law by the 
courts or the National Labor Relations Board, or other circumstances make modification of the 
contractual provisions set out in subsection (a) of this section necessary to achieve the purposes 
of this order, the Secretary promptly shall issue such rules, regulations, or orders as are needed to 
cause the substitution or addition of appropriate contractual provisions in Government contracts 
thereafter entered into. 
 
    Sec. 4.  Exemptions.  (a)  If the Secretary finds that the application of any of the requirements 
of this order would not serve the purposes of this order or would impair the ability of the 
Government to procure goods or services on an economical and efficient basis, the Secretary may 
exempt a contracting department or agency or group of departments or agencies from the 
requirements of any or all of the provisions of this order with respect to a particular contract or 
subcontract or any class of contracts or subcontracts. 
 
    (b)  The Secretary may, if the Secretary finds that special circumstances require an exemption 
in order to serve the national interest, exempt a contracting department or agency from the 
requirements of any or all of the provisions of section 2 of this order with respect to a particular 
contract or subcontract or class of contracts or subcontracts. 
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    Sec. 5.  Investigation. 
 
    (a)  The Secretary may investigate any Government contractor, subcontractor, or vendor to 
determine whether the contractual provisions required by section 2 of this order have been 
violated.  Such investigations shall be conducted in accordance with procedures established by 
the Secretary. 
 
    (b)  The Secretary shall receive and investigate complaints by employees of a Government 
contractor or subcontractor, where such complaints allege a failure to perform or a violation of 
the contractual provisions required by section 2 of this order. 
 
    Sec. 6.  Compliance. 
 
    (a)  The Secretary, or any agency or officer in the executive branch lawfully designated by rule, 
regulation, or order of the Secretary, may hold such hearings, public or private, regarding 
compliance with this order as the Secretary may deem advisable. 
 
    (b)  The Secretary may hold hearings, or cause hearings to be held, in accordance with 
subsection (a) of this section, prior to imposing, ordering, or recommending the imposition of 
sanctions under this order.  Neither an order for cancellation, termination, or suspension of any 
contract or debarment of any contractor from further Government contracts under section 7(b) of 
this order nor the inclusion of a contractor on a published list of noncomplying contractors under 
section 7(c) of this order shall be carried out without affording the contractor an opportunity for a 
hearing. 
 
    Sec. 7.  Remedies.  In accordance with such rules, regulations, or orders as the Secretary may 
issue or adopt, the Secretary may: 
 
    (a)  after consulting with the contracting department or agency, direct that department or 
agency to cancel, terminate, suspend, or cause to be cancelled, terminated, or suspended, any 
contract, or any portion or portions thereof, for failure of the  contractor to comply with the 
contractual provisions required by section 2 of this order; contracts may be cancelled, terminated, 
or suspended absolutely, or continuance of contracts may be conditioned upon future 
compliance:  Provided, that before issuing a directive under this subsection, the Secretary shall 
provide the head of the contracting department or agency an opportunity to offer written 
objections to the issuance of such a directive, which objections shall include a complete statement 
of reasons for the objections, among which reasons shall be a finding that completion of the 
contract is essential to the agency's mission:  And provided further, that no directive shall be 
issued by the Secretary under this subsection so long as the head of the contracting department or 
agency, or his or her designee, continues to object to the issuance of such directive; 
 
    (b)  after consulting with each affected contracting department or agency, provide that one or 
more contracting departments or agencies shall refrain from entering into further contracts, or 
extensions or other modifications of existing contracts, with any noncomplying contractor, until 
such contractor has satisfied the Secretary that such contractor has complied with and will carry 
out the provisions of this order: Provided, that before issuing a directive under this subsection, the 
Secretary shall provide the head of each contracting department or agency an opportunity to offer 
written objections to the issuance of such a directive, which objections shall include a complete 
statement of reasons for the objections, among which reasons shall be a finding that further 
contracts or extensions or other modifications of existing contracts with the noncomplying 
contractor are essential to the agency's mission:  And provided further, that no directive shall be 
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issued by the Secretary under this subsection so long as the head of a contracting department or 
agency, or his or her designee, continues to object to the issuance of such directive; and 
 
    (c)  publish, or cause to be published, the names of contractors that have, in the judgment of the 
Secretary, failed to comply with the provisions of this order or of related rules, regulations, and 
orders of the Secretary. 
 
    Sec. 8.  Reports.  Whenever the Secretary invokes section 7(a) or 7(b) of this order, the 
contracting department or agency shall report to the Secretary the results of the action it has taken 
within such time as the Secretary shall specify. 
 
    Sec. 9.  Cooperation.  Each contracting department and agency shall cooperate with the 
Secretary and provide such information and assistance as the Secretary may require in the 
performance of the Secretary's functions under this order. 
 
    Sec. 10.  Sufficiency of Remedies.  If the Secretary finds that the authority vested in the 
Secretary by sections 5 through 9 of this order is not sufficient to effectuate the purposes of this 
order, the Secretary shall develop recommendations on how better to effectuate those purposes. 
 
    Sec. 11.  Delegation.  The Secretary may, in accordance with law, delegate any function or 
duty of the Secretary under this order to any officer in the Department of Labor or to any other 
officer in the executive branch of the Government, with the consent of the head of the department 
or agency in which that officer serves. 
 
    Sec. 12.  Implementation.  To the extent permitted by law, the Federal Acquisition Regulatory 
Council (FAR Council) shall take whatever action is required to implement in the Federal 
Acquisition Regulation (FAR) the provisions of this order and any related rules, regulations, or 
orders issued by the Secretary under this order and shall amend the FAR to require each 
solicitation of offers for a contract to include a provision that implements section 2 of this order. 
 
    Sec. 13.  Revocation of Prior Order and Actions.  Executive Order 13201 of February 17, 2001, 
is revoked.  The heads of executive departments and agencies shall, to the extent permitted by 
law, revoke expeditiously any orders, rules, regulations, guidelines, or policies implementing or 
enforcing Executive Order 13201. 
 
    Sec. 14.  Severability.  If any provision of this order, or the application of such provision to any 
person or circumstance, is held to be invalid, the remainder of this order and the application of the 
provisions of such to any person or circumstances shall not be affected thereby. 
 
    Sec. 15.  General Provisions. 
 
    (a)  Nothing in this order shall be construed to impair or otherwise affect: 
 
        (i)   authority granted by law to a department, agency, or the head thereof; or 
 
        (ii)  functions of the Director of the Office of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 
 
    (b)  This order shall be implemented consistent with applicable law and subject to the 
availability of appropriations. 
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    (c)  This order is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity by any party against the United States, its departments, 
agencies, or entities, its officers, employees, or agents, or any other person. 
 
    Sec. 16.  Effective Date.  This order shall become effective immediately, and shall apply to 
contracts resulting from solicitations issued on or after the effective date of the rule promulgated 
by the Secretary pursuant to section 3(b) of this order. 
 
 
                        BARACK OBAMA 
 
 
THE WHITE HOUSE, 
    January 30, 2009. 
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 THE WHITE HOUSE 

 

 Office of the Press Secretary 

 

                                                                   

 

For Immediate Release        January 30, 2009 

 

 

EXECUTIVE ORDER 

 

- - - - - - - 

 

ECONOMY IN GOVERNMENT CONTRACTING 

 

 

 By the authority vested in me as President by the 

Constitution and the laws of the United States of America, 

including the Federal Property and Administrative Services Act, 

40 U.S.C. 101 et seq., it is hereby ordered that: 

 

 Section 1.  To promote economy and efficiency in Government 

contracting, certain costs that are not directly related to the 

contractors' provision of goods and services to the Government 

shall be unallowable for payment, thereby directly reducing 

Government expenditures.  This order is also consistent with the 

policy of the United States to remain impartial concerning any 

labor-management dispute involving Government contractors.  

This order does not restrict the manner in which recipients 

of Federal funds may expend those funds. 

 

 Sec. 2.  It is the policy of the executive branch in 

procuring goods and services that, to ensure the economical 

and efficient administration of Government contracts, 

contracting departments and agencies, when they enter into, 

receive proposals for, or make disbursements pursuant to a 

contract as to which certain costs are treated as unallowable, 

shall treat as unallowable the costs of any activities 

undertaken to persuade employees -- whether employees of the 

recipient of the Federal disbursements or of any other entity -- 

to exercise or not to exercise, or concerning the manner of 

exercising, the right to organize and bargain collectively 

through representatives of the employees' own choosing.  Such 

unallowable costs shall be excluded from any billing, claim, 

proposal, or disbursement applicable to any such Federal 

Government contract. 

 

 Sec. 3.  Notwithstanding section 2 of this order, 

contracting departments and agencies shall treat as allowable 

costs incurred in maintaining satisfactory relations between 

the contractor and its employees, including costs of 

labor-management committees, employee publications (other 

than those undertaken to persuade employees to exercise or not 

to exercise, or concerning the manner of exercising, the right 

to organize and bargain collectively), and other related 

activities.  See 48 C.F.R. 31.205-21. 

 

 Sec. 4.  Examples of costs unallowable under section 2 of 

this order include the costs of the following activities, when 

they are undertaken to persuade employees to exercise or not  

 

more 

 

          (OVER) 
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2 

 

to exercise, or concern the manner of exercising, rights to 

organize and bargain collectively: 

 

 (a)  preparing and distributing materials; 

 

 (b)  hiring or consulting legal counsel or consultants; 

 

 (c)  holding meetings (including paying the salaries of the 

attendees at meetings held for this purpose); and 

 

 (d)  planning or conducting activities by managers, 

supervisors, or union representatives during work hours. 

 

 Sec. 5.  Within 150 days of the effective date of this 

order, the Federal Acquisition Regulatory Council (FAR Council) 

shall adopt such rules and regulations and issue such orders as 

are deemed necessary and appropriate to carry out this order.  

Such rules, regulations, and orders shall minimize the costs of 

compliance for contractors and shall not interfere with the 

ability of contractors to engage in advocacy through activities 

for which they do not claim reimbursement. 

 

 Sec. 6.  Each contracting department or agency shall 

cooperate with the FAR Council and provide such information and 

assistance as the FAR Council may require in the performance of 

its functions under this order. 

 

 Sec. 7.  (a)  This order shall be implemented consistent 

with applicable law and subject to the availability of 

appropriations. 

 

 (b)  This order is not intended to, and does not, create 

any right or benefit, substantive or procedural, enforceable 

at law or in equity by any party against the United States, its 

departments, agencies, or entities, its officers, employees, or 

agents, or any other person. 

 

 Sec. 8.  This order shall become effective immediately, 

and shall apply to contracts resulting from solicitations issued 

on or after the effective date of the action taken by the 

FAR Council under section 5 of this order. 

 

 

 

      BARACK OBAMA 

 

 

 

 

THE WHITE HOUSE, 

    January 30, 2009. 

 

 

 

# # # 
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DEPARTMENT OF LABOR 

Office of Labor-Management 
Standards 

29 CFR Part 471 

RIN 1215–AB70 

Notification of Employee Rights Under 
Federal Labor Laws 

AGENCY: Office of Labor-Management 
Standards, Employment Standards 
Administration, Department of Labor. 
ACTION: Notice of proposed rulemaking; 
request for comments. 

SUMMARY: This Notice of Proposed 
Rulemaking (NPRM) proposes a 
regulation to implement Executive 
Order 13496, which was signed by 
President Barack Obama on January 30, 
2009. Executive Order 13496 (‘‘the 
Executive Order,’’ ‘‘the Order,’’ or ‘‘EO 
13496’’) requires nonexempt Federal 
departments and agencies to include 
within their Government contracts 
specific provisions requiring that 
contractors and subcontractors with 
whom they do business post notices 
informing their employees of their rights 
as employees under Federal labor laws. 
The Executive Order requires the 
Secretary (‘‘Secretary’’) of the 
Department of Labor (‘‘Department’’) to 
initiate a rulemaking to prescribe the 
size, form, and content of the notice that 
must be posted by a contractor under 
paragraph 1 of the contract clause 
described in section 2 of the Order. 
Under the Executive Order, Federal 
Government contracting departments 
and agencies must include the required 
contract provisions in every 
Government contract, except for 
collective bargaining agreements and 
contracts for purchases under the 
Simplified Acquisition Threshold, and 
except in those cases in which the 
Secretary exempts a contracting 
department or agency with respect to 
particular contracts or subcontracts or 
class of contracts or subcontracts 
pursuant to section 4 of the Order. As 
required by the Executive Order, this 
proposed rule establishes the content of 
the notice required by the Executive 
Order’s contract clause, and implements 
other provisions of the Executive Order, 
including provisions regarding 
sanctions, penalties, and remedies that 
may be imposed if the contractor or 
subcontractor fails to comply with its 
obligations under the Order and the 
implementing regulations. 
DATES: Comments regarding this 
proposed rule must be received by the 
Department of Labor on or before 
September 2, 2009. 

ADDRESSES: You may submit comments, 
identified by 1215–AB70, only by the 
following methods: 

Internet—Federal eRulemaking Portal. 
Electronic comments may be submitted 
through http://www.regulations.gov. To 
locate the proposed rule, use key words 
such as ‘‘Department of Labor’’ or 
‘‘Notification of Employee Rights Under 
Federal Labor Laws’’ to search 
documents accepting comments. Follow 
the instructions for submitting 
comments. 

Delivery: Comments should be sent to: 
Denise M. Boucher, Director of the 
Office of Policy, Reports and Disclosure, 
Office of Labor-Management Standards, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N– 
5609, Washington, DC 20210. Because 
of security precautions the Department 
continues to experience delays in U.S. 
mail delivery. You should take this into 
consideration when preparing to meet 
the deadline for submitting comments. 

The Office of Labor-Management 
Standards (OLMS) recommends that 
you confirm receipt of your delivered 
comments by contacting (202) 693–0123 
(this is not a toll-free number). 
Individuals with hearing impairments 
may call (800) 877–8339 (TTY/TDD). 
Only those comments submitted 
through http://www.regulations.gov, 
hand-delivered, or mailed will be 
accepted. Comments will be available 
for public inspection at http:// 
www.regulations.gov and during normal 
business hours at the above address. 

The Department will post all 
comments received on http:// 
www.regulations.gov without making 
any change to the comments, including 
any personal information provided. The 
http://www.regulations.gov Web site is 
the Federal e-rulemaking portal and all 
comments posted there are available 
and accessible to the public. The 
Department cautions commenters not to 
include their personal information such 
as Social Security numbers, personal 
addresses, telephone numbers, and 
e-mail addresses in their comments as 
such submitted information will become 
viewable by the public via the http:// 
www.regulations.gov Web site. It is the 
responsibility of the commenter to 
safeguard his or her information. 
Comments submitted through http:// 
www.regulations.gov will not include 
the commenter’s e-mail address unless 
the commenter chooses to include that 
information as part of his or her 
comment. 

FOR FURTHER INFORMATION CONTACT: 
Denise M. Boucher, Director, Office of 
Policy, Reports and Disclosure, Office of 
Labor-Management Standards, 

Employment Standards Administration, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N– 
5609, Washington, DC 20210, (202) 693– 
1185 (this is not a toll-free number), 
(800) 877–8339 (TTY/TDD). 

SUPPLEMENTARY INFORMATION: The 
Proposed Rule is organized as follows: 
I. Background—provides a brief description 

of the development of the Proposed Rule 
II. Authority—cites the legal authority 

supporting the Proposed Rule, 
Departmental re-delegation authority, 
and interagency coordination authority 

III. Overview of the Rule—outlines the 
proposed regulatory text 

IV. Regulatory Procedures—sets forth the 
applicable regulatory requirements and 
requests comments on specific issues 

I. Background 

On January 30, 2009, President Barack 
Obama signed Executive Order 13496, 
entitled ‘‘Notification of Employee 
Rights Under Federal Labor Laws.’’ 74 
FR 6107 (February 4, 2009). The 
purpose of the Order is ‘‘to promote 
economy and efficiency in Government 
procurement’’ by ensuring that 
employees of certain Government 
contractors are informed of their rights 
under Federal labor laws. Id., Sec. 1. As 
the Order states, ‘‘When the Federal 
Government contracts for goods or 
services, it has a proprietary interest in 
ensuring that those contracts will be 
performed by contractors whose work 
will not be interrupted by labor unrest. 
The attainment of industrial peace is 
most easily achieved and workers’ 
productivity is enhanced when workers 
are well informed of their rights under 
Federal labor laws, including the 
National Labor Relations Act (Act), 29 
U.S.C. 151 et seq.’’ The Order reiterates 
the declaration of national labor policy 
contained in the National Labor 
Relations Act (‘‘NLRA’’), 29 U.S.C. 151, 
that ‘‘encouraging the practice and 
procedure of collective bargaining and 
* * * protecting the exercise by 
workers of full freedom of association, 
self-organization, and designation of 
representatives of their own choosing, 
for the purpose of negotiating the terms 
and conditions of their employment or 
other mutual aid or protection’’ will 
‘‘eliminate the causes of certain 
substantial obstructions to the free flow 
of commerce’’ and ‘‘mitigate and 
eliminate these obstructions when they 
have occurred.’’ Id., Section 1, quoting 
29 U.S.C. 151. As the Order concludes, 
‘‘[r]elying on contractors whose 
employees are informed of such rights 
under Federal labor laws facilitates the 
efficient and economical completion of 
the Federal Government’s contracts.’’ Id. 
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The Order achieves the goal of 
notification to employees of federal 
contractors of their legal rights through 
two related mechanisms. First, Section 
2 of the Order provides the complete 
text of a contract clause that 
Government contracting departments 
and agencies must include in all 
covered Government contracts and 
subcontracts. 74 FR at 6107–6108, Sec. 
2. Second, through incorporation of the 
specified clause in its contracts with the 
Federal government, contractors thereby 
agree to post a notice in conspicuous 
places in their plants and offices 
informing employees of their rights 
under Federal labor laws. Id., Sec. 2, 
Para. 1. 

The Order states that the Secretary of 
Labor (‘‘Secretary’’) ‘‘shall be 
responsible for [its] administration and 
enforcement.’’ 74 FR at 6108, Sec. 3. To 
that end, the Order delegates to the 
Secretary the authority to ‘‘adopt such 
rules and regulations and issue such 
orders as are necessary and appropriate 
to achieve the purposes of this order.’’ 
Id., Sec. 3(a). In particular, the Order 
requires the Secretary to prescribe the 
content, size, and form of the employee 
notice. Id., Sec. 3(b). In addition, the 
Order permits the Secretary, among 
other things, to make modifications to 
the contractual provisions required to be 
included in Government contracts (Sec. 
3(c)); to provide exemptions for 
contracting departments or agencies 
with respect to particular contracts or 
subcontracts or class of contracts or 
subcontracts for certain specified 
reasons (Sec. 4); to establish procedures 
for investigations of Government 
contractors and subcontractors to 
determine whether the required contract 
provisions have been violated (Sec. 5); 
to conduct hearings regarding 
compliance (Sec. 6); and to provide for 
certain remedies in the event that 
violations are found (Sec. 7). Id., 74 FR 
at 6108–6109. Accordingly, the 
Secretary proposes the following 
regulations to implement the policies 
and procedures set forth in the 
Executive Order. The specific standards 
and procedures proposed to implement 
the Executive Order will be discussed in 
detail in Section III., Overview of the 
Rule, below. 

II. Authority 

A. Legal Authority 
The President issued Executive Order 

13496 pursuant to his authority under 
‘‘the Constitution and laws of the 
United States,’’ expressly including the 
Federal Property and Administrative 
Services Act ‘‘Procurement Act,’’ 40 
U.S.C. 101 et seq. The Procurement Act 

authorizes the President to ‘‘prescribe 
policies and directives that [he] 
considers necessary to carry out’’ the 
statutory purposes of ensuring 
‘‘economical and efficient’’ government 
procurement and supply. 40 U.S.C. 101, 
121(a). Executive Order 13496 delegates 
to the Secretary of Labor the authority 
to ‘‘adopt such rules and regulations 
and issue such orders as are necessary 
and appropriate to achieve the purposes 
of this order.’’ 74 FR at 6108, Sec. 3. The 
Secretary has delegated her authority to 
promulgate these regulations to the 
Assistant Secretary for Employment 
Standards. Secretary’s Order 01–2008 
(May 30, 2008), 73 FR 32424 (published 
June 6, 2008). 

B. Interagency Coordination 
Section 12 of the Executive Order 

requires the Federal Acquisition 
Regulatory Council (FAR Council) to 
take action to implement provisions of 
the Order in the Federal Acquisition 
Regulation (FAR). 74 FR at 6110. 
Accordingly, the Department has 
coordinated with the FAR Council in 
inserting language implementing the 
Executive Order into the FAR. 

III. Overview of the Rule 
The Department’s proposed rule, 

which establishes standards and 
procedures for implementing and 
enforcing Executive Order 13496, is set 
forth in subchapter D, Part 471 of 
Volume 29 of the Code of Federal 
Regulations (CFR). Subpart A of the 
proposed rule sets out definitions, the 
prescribed requirements for the size, 
form and content of the employee 
notice, exceptions for certain types of 
contracts, and exemptions that may be 
applicable to contracting departments 
and agencies with respect to a particular 
contract or subcontract or class of 
contracts or subcontracts. Subpart B of 
the proposed rule sets out standards and 
procedures related to complaint 
procedures, compliance evaluations, 
and enforcement of the rule. Subpart C 
sets out other standards and procedures 
related to certain ancillary matters. The 
discussion below is organized in the 
same manner, and explains the 
Department’s adoption of the standards 
and procedures set out in the regulatory 
text, which follows. The Department 
invites comments on any issues 
addressed by the proposals in this 
rulemaking. 

Subpart A—Definitions, Requirements 
for Employee Notice, and Exceptions 
and Exemptions 

Subpart A contains definitions of 
terms used in the rule, requirements for 
the content, size and form of the notice 

that a contractor must post to its 
employees, the types of contracts that 
are excepted from the rule and 
applicable exemptions available to a 
contracting department or agency with 
respect to a particular contract or 
subcontract or class of contracts or 
subcontracts. 

Definitions 
The definitions proposed in this rule 

are derived largely from the definitions 
of the same terms in the Department’s 
Office of Federal Contract Compliance 
Programs (OFCCP) regulations at 41 CFR 
part 60–1.3 and the former regulations 
implementing Executive Order 13201, 
29 CFR Part 470 (2008), rescinded under 
authority of E.O. 13496, 74 FR 14045 
(March 30, 2009). Slight variations 
between the definitions proposed here 
and those upon which they were 
modeled were made in order to 
accommodate the terms to Executive 
Order 13946. The Department invites 
comments regarding the definitions 
proposed in Section 471.1 below. 

Requirements for Employee Notice 
As noted above, Executive Order 

13496 requires the Secretary to 
‘‘prescribe the size, form and content of 
the notice’’ that contractors must post to 
notify employees of their rights. Sec. 
3(b), E.O. 13496, 74 FR at 6108. The 
proposed rule fulfills the Secretary’s 
obligation to establish standards and 
procedures regarding each of these 
issues, which are discussed in turn 
below. 

Section 471.2(a) of the proposed rule 
sets out in full the four paragraphs that 
the Executive Order requires to be 
included in all non-excepted 
Government contracts. The first 
paragraph of the proposed contract 
clause specifies the content of the notice 
that must be provided to employees of 
Federal contractors. The proposed 
notice contains those employee rights 
established under the National Labor 
Relations Act (‘‘NLRA’’), 29 U.S.C. 151, 
et seq. The Secretary believes providing 
notice of the rights under the NLRA 
bests effectuates the purpose of the 
Executive Order. Section 1 of the 
Executive Order clearly states that the 
Order’s policy is to attain industrial 
peace and enhance worker productivity 
through the notification of workers of 
‘‘their rights under Federal labor laws, 
including the National Labor Relations 
Act.’’ 74 FR at 6107, Sec. 1. The policy 
of the Executive Order goes on to 
emphasize the foundation underlying 
the NLRA, which is to encourage 
collective bargaining and to protect 
workers’ rights to freedom of association 
and self-organization, and notes that 
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1 Under the NLRA, the term ‘‘employer’’ excludes 
the United States government, any wholly owned 
government corporation, or any State or political 
subdivision. 29 U.S.C. 152(2). As a result, 
employees of these public-sector employers are not 
‘‘employees’’ covered by the NLRA. The NLRA’s 
definition of ‘‘employee’’ also excludes those 
employed as agricultural laborers, in the domestic 
service of any person or family in a home, by a 
parent or spouse, as an independent contractor, as 
a supervisor, or by an employer subject to the 
Railway Labor Act, such as railroads and airlines. 
29 U.S.C. 152(3). 

efficiency and economy in government 
contracting is promoted when 
contractors inform their employees of 
‘‘such rights.’’ Further, the contract 
clause prescribed by the Order requires 
Federal contractors to post the notice 
‘‘in conspicuous places in and about 
plants and offices where employees 
covered by the National Labor Relations 
Act engage in activities related to 
performance of the contract * * *.’’ 74 
FR at 6107, Sec. 2, Para. 1 (emphasis 
added). As a result, the Executive 
Order’s terms provide that the employee 
notice it requires must be posted only 
by employers in the private sector, with 
some statutory exceptions, and need not 
be posted by employers in the public 
sector.1 

In establishing a description of rights 
under the NLRA in the proposed notice, 
the Department believes that such rights 
are best presented to employees 
following a concise preamble that 
provides context to such rights. 
Therefore, section 471.2 of the proposed 
rule sets out the following text for 
inclusion in the notice to employees 
prior to the description of employee 
rights under the NLRA: 

It is the policy of the United States to 
encourage collective bargaining and protect 
the exercise by workers of full freedom of 
association, self-organization, and 
designation of representatives of their own 
choosing, for the purpose of negotiating the 
terms and conditions of their employment or 
other mutual aid and protection. 

The content of the above notice 
derives from section 1 of the NLRA, 29 
U.S.C. 151, and E.O. 13496, Section 1. 
The Department seeks comments on this 
description of policy in the proposed 
section 471.2. 

In proposing to include the statutory 
rights under the NLRA in the required 
notice, the Secretary considered the 
level of detail the notice should contain 
regarding those statutory rights. A broad 
statement of employee rights under the 
NLRA appears in section 7 of the Act, 
which states: 

Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 

purpose of collective bargaining or other 
mutual aid or protection, and shall also have 
the right to refrain from any or all such 
activities * * *. 

29 U.S.C. 157. The Department 
considered requiring a verbatim 
replication of the statute’s enumeration 
of employee rights in Section 7 of the 
NLRA. Alternatively, the Department 
considered including a simplified list of 
rights based upon the statutory 
provision, which would include the 
right of employees to: Organize; form, 
join, or assist any union; bargain 
collectively through representatives of 
their own choice; act together for other 
mutual aid or protection; or choose not 
to engage in any of these protected 
concerted activities. 

However, the Department does not 
believe that posting the statutory 
language itself or a simplified list of 
rights in a notice will be likely to 
convey the information necessary to 
best inform employees of their rights 
under the Act. Instead, the Department 
proposes that the statement of employee 
rights contained in Appendix A to 
Subpart A of Part 471 be required for 
inclusion in the notice. This statement 
contains greater detail of NLRA rights, 
derived from Board or court decisions 
implementing such rights—which will 
more effectively convey such rights to 
employees. A more complete and 
readable text will also better enable 
employees to apply the rights to actual 
workplace situations. Additionally, 
employees will be better apprised of 
their rights under the NLRA if the notice 
also contains examples of general 
circumstances, also derived from Board 
or court decisions further implementing 
section 7 and other provisions of the 
NLRA, that constitute violations of their 
rights under the Act. With the above 
principles in mind, the Department 
devised a notice that provides 
employees with a more than 
rudimentary overview of their rights 
under the NLRA, in a user-friendly 
format, while simultaneously not 
overwhelming employees with 
information that is unnecessary and 
distracting in the limited format of a 
notice. 

The Department invites comment on 
this statement of employee rights 
proposed for inclusion on the required 
notice to employees. In particular, the 
Department requests comment on 
whether the notice contains sufficient 
information of employee rights under 
the Act; whether the notice effectively 
conveys the information necessary to 
best inform employees of their rights 
under the Act; and whether the notice 
achieves the desired balance between 
providing an overview of employee 

rights under the Act and limiting 
unnecessary and distracting 
information. 

Moreover, proposed § 471.2 also 
requires that the notice of employee 
rights contain NLRB contact information 
and basic enforcement procedures to 
enable employees to find out more 
about their rights under the Act and to 
proceed with enforcement if necessary. 
Accordingly, the required notice 
confirms that illegal conduct will not be 
permitted, provides information 
regarding the NLRB and filing a charge 
with that agency, and indicates that the 
Board will prosecute violators of the 
Act. Furthermore, the notice indicates 
that there is a 6-month statute of 
limitations applicable to making 
allegations of violations and provides 
NLRB contact information for use by 
employees. The Department invites 
suggested additions or deletions to these 
procedural provisions that would 
improve the content of the notice of 
employee rights. 

Paragraph 4 of the contract clause in 
the Executive Order requires the 
contractor to incorporate only 
paragraphs 1 through 3 of the clause in 
its subcontracts. See 74 FR at 6108, Sec. 
2, para. 4. A narrow reading of the 
operation of this provision outside the 
full context of the Executive Order 
might suggest that the obligation to 
include the contract clause is limited to 
contracts between the government 
agency and the prime contractor. Under 
this reading, subcontractors would be 
required only to post the notice of 
employee rights, and their 
subcontractors (sometimes called 
second tier contractors) would have no 
responsibilities under the Executive 
Order. However, the provisions of the 
Executive Order establishing 
exemptions and exceptions for the 
application of the Executive Order’s 
obligations do not expressly specify that 
its obligations do not flow past the first 
tier subcontractor, a significant 
limitation that one would expect to be 
made explicitly in the text of the 
Executive Order rather than by 
operation of the contract clause’s 
incorporation provision. In addition, in 
the Department’s past regulatory 
treatment of a similar issue, it has 
adapted through regulation the 
application of an Executive Order’s 
contract inclusion provisions so that the 
obligation to abide by the mandates of 
the orders flows to subcontractors below 
the first tier. See, e.g., 69 FR 16376, 
16378 (Mar. 29, 2004) (final rule 
implementing E.O. 13201) (based on 
identical contract incorporation 
provision, ‘‘the intent of the Order was 
clearly that the clause be passed to 
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subcontractors below the first tier’’); 57 
FR 49588, 49591 (Nov. 2, 1992) (final 
rule implementing E.O. 12800) (‘‘It is 
clear, however, that the intent of 
Executive Order 12800 was that the 
clause flow down below the first tier 
level’’). The Department’s experience 
with regulatory implementation of all 
these Executive Orders is that requiring 
the obligations of the Executive Order to 
flow past the first tier subcontractor best 
achieves the purposes of the Executive 
Orders. For these reasons, the 
Department has concluded that in order 
to fully implement the intent of E.O. 
13496, Sec. 471.2(a) has been adapted to 
require the inclusion of paragraphs 1 
through 4 of the contract clause. The 
Department seeks comments on this 
proposal. 

Proposed § 471.2(b) provides that the 
employee notice clause is to be set out 
verbatim in a contract, subcontract or 
purchase order, rather than being 
incorporated by reference in those 
documents. Proposed § 471.2(c) 
implements Section 3(c) of the 
Executive Order, 74 FR 6108, permitting 
the Secretary to modify the contract 
clause under certain specified 
circumstances as needed from time to 
time. The Department requests comment 
regarding the utility of setting out the 
employee notice clause verbatim, as 
opposed to incorporation by reference, 
to ensure that contractors will be aware 
of their contractual obligation to post 
the required notice. 

The contract clause in the Executive 
Order requires a contractor to post the 
employee notice conspicuously ‘‘in and 
about its plants and offices * * * 
including in all places where notices to 
employees are customarily posted both 
physically and electronically.’’ 74 FR 
6107, Sec. 2, para. 2. As a result, a 
contractor is required to post the notice 
physically at its place of operation 
where employees are likely to see it. 
Proposed § 471.2(d) provides that the 
Department will print the required 
employee notice poster and supply it to 
Federal contractors through the Federal 
contracting agency. In addition, the 
poster may be obtained from OLMS, 
whose contact information is provided 
in this subsection of the proposed rule, 
or can be downloaded from OLMS’s 
Web site, http://www.olms.dol.gov. The 
Secretary has concluded that the 
Department’s printing of the poster and 
provision of it to Federal contractors 
will reduce the burden on those 
contractors to comply with the 
Executive Order and this regulation, and 
will ensure conformity and consistency 
with the Secretary’s specifications for 
the notice. Proposed § 471.2(d) also 
permits contractors to reproduce in 

exact duplicate the poster supplied by 
the Department to satisfy their 
obligations under the Executive Order 
and this rule. The Department invites 
comment on its proposal to make 
available print and electronic format 
posters containing the employee notice. 

Those contractors that customarily 
post notices to employees electronically 
must also post the required notice 
electronically. In § 471.2(e), the 
Department proposes that such 
contractors may satisfy the electronic 
posting requirement on any web site 
that is maintained by the contractor or 
subcontractor and customarily used for 
employee notices, whether external or 
internal. A contractor must display 
prominently on its Web page or 
electronic site where other employee 
notices are customarily placed a link to 
the DOL’s web page that contains the 
full text of the employee notice. The 
contractor must also place the link in 
the prescribed text contained in 
§ 471.2(e). The prescribed text is the 
introductory language of the notice. The 
Department seeks comments on this 
proposal for electronic compliance. In 
addition, the Department seeks 
comment on whether it should prescribe 
standards regarding the size, clarity, 
location, and brightness with regard to 
the link, including how to prescribe 
electronic postings that are at least as 
large, clear and conspicuous as the 
contractor’s other posters. 

Exceptions for Specific Types of 
Contracts and Exemptions Available to 
Contracting Departments or Agencies 
With Respect to Particular Contractors 
or Subcontracts 

The Executive Order expressly 
excepts from its application two types of 
Government contracts: Collective 
bargaining agreements as defined in 5 
U.S.C. 7103(a)(8) and contracts 
involving purchases below the 
simplified acquisition threshold as 
defined in the Office of Federal 
Procurement Policy Act, 41 U.S.C. 403; 
74 FR at 6107, Sec. 2. The simplified 
acquisition threshold is currently set at 
$100,000. 41 U.S.C. 403. Section 
471.3(a)(1) and (2) of the proposed rule 
implement these exceptions. In 
addition, the Executive Order’s 
provision regarding its effective date 
excepts contracts resulting from 
solicitations issued prior to the effective 
date of the final rule promulgated 
pursuant to this rulemaking. 74 FR 
6111, Sec. 16. Proposed § 471.3(a)(3) 
implements this provision of the 
Executive Order. 

As proposed in § 471.2(a), all 
nonexempt prime contractors and 
subcontractors are required to include 

the employee notice contract clause in 
each of their nonexempt subcontracts so 
that the obligation to notify employees 
of their rights flows to subcontractors of 
a government contract as well. The 
Executive Order does not except from 
its coverage subcontracts involving 
purchases below the simplified 
acquisition threshold. The Department 
has defined ‘‘subcontract’’ in the 
definitional section of the rule to 
include only those subcontracts that are 
necessary to the performance of the 
government contract. See § 471.1(r); see 
also OFCCP v. Monongahela R.R., 85– 
OFC–2, 1986 WL 802025 
(Recommended Decision and Order, 
April 2, 1986), aff’d, (Deputy Under 
Secretary’s Final Decision and Order, 
Mar. 11, 1987) (railroad transporting 
coal to power generation plant of energy 
company contracting with GSA was 
subcontractor because delivery of coal is 
necessary to for the power company to 
perform under its contract with GSA). 
Although this rule may result in 
coverage of subcontracts with relatively 
de minimis value in the overall scheme 
of government contracts, covered 
subcontractors include only those who 
are performing subcontracts that are 
necessary to the performance of the 
prime contract. The Department invites 
comment on whether a further 
limitation on the application of the rule 
to subcontracts is necessary, and if it is, 
whether such a limitation is best 
accomplished through the application of 
this or another standard, for instance, a 
threshold related to the monetary value 
of the subcontract. 

In addition to the exceptions for 
certain contracts, the Executive Order 
establishes two exemptions that the 
Secretary, in her discretion, may 
provide to contracting departments or 
agencies that the Secretary finds 
appropriate for exemption. 74 FR 6108, 
Sec. 4. These provisions permit the 
Secretary to exempt a contracting 
department or agency or group of 
departments or agencies from the 
requirements of any or all of the 
provisions of the Order with respect to 
a particular contract or subcontract or 
any class of contracts or subcontracts if 
she finds either that the application of 
any of the requirements of the Order 
would not serve its purposes or would 
impair the ability of the government to 
procure goods or services on an 
economical and efficient basis, or that 
special circumstances require an 
exemption in order to serve the national 
interest. Id. Proposed § 471.3(b) 
implements these exemptions. Proposed 
§ 471.3(b) provides for the submission of 
written requests for exemptions to the 
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Deputy Assistant Secretary for Labor- 
Management Programs, and further 
provides that the Deputy Assistant 
Secretary may withdraw an exemption 
if a determination is made that such 
action is necessary or appropriate to 
achieve the purposes of the rule. The 
Department invites comments on the 
standards and procedures for requesting 
an exemption and the Department’s 
withdrawal of a granted exemption. 

Finally, proposed § 471.4 implements 
the policy noted above that the 
Executive Order requires notice-posting 
in those workplaces in which 
employees covered by the NLRA 
perform their work under the Federal 
contract. Thus, this rule does not apply 
to employers excluded from the 
definition of ‘‘employer’’ in the NLRA, 
29 U.S.C. 152(2), and employers of 
employees excluded from the definition 
of ‘‘employee’’ under the NLRA, 29 
U.S.C. 152(3). As a result, Federal, State 
and local public-sector employers are 
not covered by this rule. 29 U.S.C. 
152(2). Also excluded are employers of 
workers employed: as agricultural 
laborers; in the domestic service of any 
person or family in a home; by a parent 
or spouse; as an independent contractor; 
as a supervisor; or by an employer 
subject to the Railway Labor Act, such 
as railroads and airlines. 29 U.S.C. 
152(3). 

Subpart B—General Enforcement; 
Compliance Review and Complaint 
Procedures 

Subpart B of the proposed rule 
establishes standards and procedures 
the Department will use to determine 
compliance with obligations of the rule, 
take complaints regarding 
noncompliance, address findings of 
violations, provide hearings for certain 
matters, impose sanctions, including 
debarment, and provide for 
reinstatement in the case of debarment. 
The standards and procedures proposed 
in this subpart are taken largely from the 
Department’s prior rule administering 
and enforcing Executive Order 13201, 
66 FR 11221 (February 22, 2001). See 29 
CFR Part 470 (2008), rescinded under 
authority of E.O. 13496, 74 FR 14045 
(March 30, 2009). The Department 
invites comment on the administrative 
and enforcement procedures proposed 
in Subpart B. 

The Department’s Office of Federal 
Contract Compliance Programs 
(‘‘OFCCP’’) administers and enforces 
several laws that ban discrimination and 
require Federal contractors and 
subcontractors to take affirmative action 
to ensure that all individuals have an 
equal opportunity for employment. 
Therefore, OFCCP already has 

responsibility for monitoring, evaluating 
and ensuring that contractors doing 
business with the Federal government 
conduct themselves in a manner that 
complies with certain Federal laws. 
Proposed § 471.10 builds on this 
practice and expertise, and establishes 
authority in the Deputy Assistant 
Secretary for Federal Contract 
Compliance to conduct evaluations to 
determine whether a contractor is in 
compliance with the requirements of 
this rule. Under proposed § 471.10(a), 
such evaluations may be done solely for 
the purpose of assessing compliance 
with this rule, or may be undertaken in 
conjunction with an assessment of a 
Federal contractors’ compliance with 
other laws under OFCCP’s jurisdiction. 
This proposed section also establishes 
standards regarding location of the 
posted notice that will be used by 
OFCCP to assess compliance and 
indicates that an evaluation record will 
reflect efforts made toward conciliation, 
corrective action and/or 
recommendations regarding 
enforcement actions. 

Proposed § 471.11 provides for the 
Department’s acceptance of written 
complaints alleging that a contractor 
doing business with the Federal 
government has failed to post the notice 
required by this rule. The proposed 
section establishes that no special 
complaint form is required, but that 
complaints must be in writing. In 
addition, as proposed in § 471.11, 
written complaints must contain certain 
information, including the name, 
address and telephone number of the 
person submitting the complaint, and 
the name and address of the Federal 
contractor alleged to have violated this 
rule. This proposed section establishes 
that written complaints may be 
submitted either to OFCCP or OLMS, 
and the contact information for each 
agency is contained in this subsection. 
Finally, proposed § 471.11 establishes 
that OFCCP will conduct investigations 
of complaints submitted under this 
section, make compliance findings 
based on such investigations, and 
include in the investigation record any 
efforts made toward conciliation, 
corrective action, and recommended 
enforcement action, 

Proposed § 471.12 sets out the initial 
steps that the Department will take in 
the event that a contractor is found to 
be in violation of this rule, including 
making reasonable efforts to secure 
compliance through conciliation. Under 
this proposed section, a noncompliant 
contractor must take action to correct 
the violation and commit in writing to 
maintain compliance in the future. If the 
contractor fails to come into 

compliance, OLMS may proceed with 
enforcement efforts proposed in 
§ 471.13. 

Proposed § 471.13 implements 
Section 6 of the Executive Order, 74 FR 
6108–6109, and establishes steps that 
the Department will take in the event 
that conciliation efforts fail to bring a 
contractor into compliance with this 
rule. Under this proposed section, 
enforcement proceedings may be 
initiated if violations are found as a 
result of either a compliance evaluation 
or a complaint investigation, or in those 
cases in which a contractor refuses to 
allow a compliance evaluation or 
complaint investigation or refuses to 
cooperate with the compliance 
evaluation or complaint investigation, 
including failing to provide information 
sought during those procedures. The 
enforcement procedures proposed in 
§ 471.13 rely primarily on the 
Department’s regulations at 29 CFR part 
18, which govern administrative 
hearings before Administrative Law 
Judges (ALJ), and, in particular, on the 
provisions for expedited hearings at 29 
CFR 18.42. The procedures in this 
proposed section establish that an ALJ 
will make recommended findings and 
conclusions regarding any alleged 
violation to the Assistant Secretary for 
Employment Standards (‘‘Assistant 
Secretary’’), who will issue a final 
administrative order. The final 
administrative order may include a 
cease-and-desist order or other 
appropriate remedies in the event that a 
violation is found. The procedures in 
this proposed section also establish 
timetables for submitting exceptions to 
the ALJ’s recommended order to the 
Assistant Secretary, and also provide for 
the use of expedited proceedings. 

Proposed § 471.14 addresses the 
imposition of sanctions and penalties in 
cases in which violations are found, and 
establishes post-hearing procedures 
related to such sanctions or penalties. 
Section 7 of the Executive Order 
provides the framework for the scope 
and nature of remedies the Department 
may order in the event of a violation. 74 
FR 6109. Section 7(a) of the Executive 
Order provides that the Secretary may 
issue a directive that the contracting 
department or agency cancel, terminate, 
suspend, or cause to be cancelled, 
terminated or suspended any contract or 
portion of a contract for noncompliance. 
Id. In addition, the Executive Order 
indicates that contracts may be 
cancelled, terminated or suspended 
absolutely, or their continuance may be 
conditioned on a requirement for future 
compliance. Id. Prior to issuing such a 
directive, the Secretary must offer the 
head of the contracting department or 
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agency an opportunity to object in 
writing to the remedy contemplated, 
and the objections must contain reasons 
why the contract is essential to the 
agency’s mission. Id. Finally, Section 7 
of the Executive Order prevents the 
imposition of such a remedy if the head 
of the contracting department or agency, 
or his or her designee, continues to 
object to the issuance of the directive. 
Id. Proposed § 471.14(a), (b), (c), and 
(d)(1) fully implement the standards and 
procedures established in Section 7(a) of 
the Executive Order. 

Section 7(b) of the Executive Order 
provides that the Secretary may issue an 
order debarring noncompliant 
contractors ‘‘until such contractor has 
satisfied the Secretary that such 
contractor has complied with and will 
carry out the provisions of the order.’’ 
74 FR 6109. As with the remedies 
discussed above, prior to the imposition 
of debarment, the Secretary must offer 
the head of the contracting department 
or agency an opportunity to object in 
writing to debarment, and the objections 
must contain reasons why the contract 
is essential to the agency’s mission. Id. 
Finally, Section 7(b) of the Executive 
Order prevents the imposition of 
debarment if the head of the contracting 
department or agency, or his or her 
designee, continues to object to it. Id. 
Proposed § 471.14(d)(3) of the rule 
establishes the availability of the 
debarment remedy. Section 471.14(f) of 
the proposed rule indicates that the 
Assistant Secretary will periodically 
publish and distribute the names of 
contractors or subcontractors that have 
been debarred for noncompliance. 

Proposed § 471.15 permits a 
contractor or subcontractor to seek a 
hearing before the Assistant Secretary 
before the imposition of any of the 
remedies outlined above. Finally, 
proposed § 471.16 provides contractors 
or subcontractors that have been 
debarred under this rule an opportunity 
to seek reinstatement by requesting such 
in a letter to the Assistant Secretary. 
Under this proposed provision, the 
Assistant Secretary may reinstate the 
debarred contractor or subcontractor if 
he or she finds that the contractor or 
subcontractor has come into compliance 
with this rule and has shown that it will 
fully comply in the future. 

As noted above, § 471.2(a) requires all 
nonexempt prime contractors and 
subcontractors to include the employee 
notice contract clause in each of its 
nonexempt subcontracts so that the 
obligation to notify employees of their 
rights is binding upon each successive 
subcontractor. Regarding enforcement of 
the requirements of the rule as to 
subcontractors, the Executive Order 

requires the contractor to ‘‘take such 
action with respect to any such 
subcontract as may be directed by the 
Secretary of Labor as a means of 
enforcing such provisions, including 
sanctions for noncompliance.’’ 74 FR 
6108, Sec. 2, para. 4. Accordingly, in the 
event that the Department determines 
that a subcontractor is out of 
compliance with the requirements of 
this rule regarding employee notice or 
inclusion of the contract clause in the 
subcontractor’s own subcontracts, the 
Secretary may direct the contractor to 
require the noncompliant subcontractor 
to come into compliance. As indicated 
in the Executive Order, if such a 
directive causes the contractor to 
become involved in litigation with the 
subcontractor, the contractor may 
request the United States to enter the 
litigation in order to protect the interests 
of the United States. 74 FR 6108, Sec. 
2, para. 4. If the contractor is unable to 
compel subcontractor compliance on its 
own accord, the compliance review, 
complaint, investigation, conciliation, 
hearing and decision procedures 
established in Sections 471.10 through 
471.16 to assess and resolve contractor 
compliance with the requirements of 
this rule are also applicable to 
subcontractors. In those instances in 
which a contractor fails to take the 
action directed by the Secretary 
regarding a subcontractor’s 
noncompliance, the contractor may be 
subject to the same enforcement and 
remedial procedures that apply when it 
is determined to be out of compliance 
regarding the requirements to provide 
employee notice or include the contract 
clause in its contracts. See 
§ 471.13(a)(1). 

Subpart C—Ancillary Matters 
A number of discrete issues 

unconnected to the issues addressed in 
the two previous subparts merit 
attention in this proposed rule, and they 
are set out in this subpart. 
Consequently, this Subpart addresses 
delegations of authority within and 
outside the Department to administer 
and enforce this proposed rule, rulings 
under or interpretations of the Executive 
Order, standards prohibiting 
intimidation, threats, coercion or other 
interference with rights protected under 
this rule, and other provisions of the 
Executive Order that are included in 
this proposed rule. The Department 
invites comment on any issues 
addressed in this subpart. 

Proposed § 471.20 implements 
Section 11 of the Executive Order, 74 FR 
6110, which permits the delegation of 
the Secretary’s authority under the 
Order to Federal agencies within or 

outside the Department. Section 471.21 
of the proposed rule indicates that the 
Assistant Secretary has authority to 
make rulings under or interpretations of 
this rule. Proposed § 471.22 seeks to 
prevent intimidation or interference 
with rights protected under this rule, so 
it proposes that the sanctions and 
penalties available for noncompliance 
set out in § 471.14 be available should 
a contractor or subcontractor fail to take 
all steps necessary to prevent such 
intimidation or interference. Activities 
protected by this proposed section 
include filing a complaint, furnishing 
information, or assisting or participating 
in any manner in a compliance 
evaluation, a complaint investigation, 
hearing or any other activity related to 
the administration and enforcement of 
this rule. Finally, proposed § 471.23 
implements Section 9 of the Executive 
Order, 74 FR 6109, which requires that 
contracting departments and agencies 
cooperate with the Secretary in carrying 
out her functions under the Order, and 
implements Section 15 of the Executive 
Order, 74 FR 6110, which establishes 
general guidelines for the Order’s 
implementation. 

IV. Regulatory Procedures 

Executive Order 12866 
This proposed rule has been drafted 

and reviewed in accordance with 
Executive Order 12866, section 1(b), 
Principles of Regulation. 58 FR 51735, 
51735–51736. The Department has 
determined that this rule is not an 
‘‘economically significant’’ regulatory 
action under section 3(f)(1) of Executive 
Order 12866. 58 FR 51738. Based on the 
Department’s analysis, including a cost 
impact analysis set forth more fully 
below with regard to the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., this 
rule is not likely to: (1) Have an annual 
effect on the economy of $100 million 
or more or adversely affect in a material 
way the economy, a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or state, local, or tribal 
governments or communities; (2) create 
a serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients thereof, or (4) raise novel 
legal or policy issues. 58 FR 51738. As 
a result, the Department has concluded 
that a full economic impact and cost/ 
benefit analysis is not required for the 
rule under section 6(a)(3)(B) of the 
Executive Order. 58 FR 51741. However, 
because of its importance to the public, 
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2 The Federal Funding Accountability and 
Transparency Act of 2006, Pub.L. 109–282, (Sept. 
26, 2006), requires that the Office of Management 
and Budget establish a single searchable Web site, 
accessible by the public for free, that includes for 
each Federal award, among other things: (1) The 
name of the entity receiving the award; (2) the 
amount of the award; (3) information on the award 
including transaction type, funding agency, etc.; (4) 
the location of the entity receiving the award; and 
(5) a unique identifier of the entity receiving the 
award. See 31 U.S.C.A. § 6101 note. In compliance 
with this requirement, USASpending.gov was 
established. 

3 The Federal Procurement Data System compiles 
data regarding small business ‘‘actions’’ and small 
business ‘‘dollars’’ using the criteria employed by 
SBA to define ‘‘small entities.’’ In FY 2008, small 
business actions accounted for 50% of all Federal 
procurement action. However, deriving a 
percentage of contractors that are small using the 
‘‘action’’ data would overstate the number of small 
contractors because contract actions reflect more 
than just contracts; they include modifications, 
blanket purchase agreement calls, task orders, and 
federal supply schedule orders. As a result, there 
are many more contract actions than there are 
contracts or contractors. Accordingly, a single small 
contractor might have hundreds of actions, e.g., 
delivery or task orders, placed against its contract. 
These contract actions would be counted 
individually in the FPDS, but represent only one 
small business. 

Also reflected in FPDS, in FY 2008, small 
business ‘‘dollars’’ accounted for 19% of all Federal 
dollars spent. However, deriving a percentage of 
contractors that are small using the ‘‘dollars’’ data 
would understate the number of small contractors. 
Major acquisitions account for a disproportionate 
share of the dollar amounts and are almost 
exclusively awarded to large businesses. For 
instance, Lockheed Martin was awarded $34 billion 
in contracts in FY 2008, which accounted for 6% 
of all Federal spending in that year. The top five 
federal contractors, all large businesses, accounted 
for over 20% of contract dollars in FY 2008. As a 
result, because the largest Federal contractors 
disproportionately represent ‘‘dollars’’ spent by the 

the rule was reviewed by the Office of 
Management and Budget. 

Regulatory Flexibility Act 
The Regulatory Flexibility Act of 

1980, 5 U.S.C. 601 et seq., requires 
agencies promulgating proposed rules to 
prepare an initial regulatory flexibility 
analysis and to develop alternatives 
wherever possible, when drafting 
regulations that will have a significant 
impact on a substantial number of small 
entities. The focus of the RFA is to 
ensure that agencies ‘‘review rules to 
assess and take appropriate account of 
the potential impact on small 
businesses, small governmental 
jurisdictions, and small organizations, 
as provided by the [RFA].’’ Executive 
Order 13272, Sec. 1, 67 FR 53461 
(‘‘Proper Consideration of Small Entities 
in Agency Rulemaking’’). However, an 
agency is relieved of the obligation to 
prepare an initial regulatory flexibility 
for a proposed rule if the Agency head 
certifies that the rule will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. 5 U.S.C 605. 
Based on the analysis below, in which 
the Department has estimated the 
financial burdens to covered small 
contractors and subcontractors 
associated with complying with the 
requirements contained in this proposed 
rule, the Department has certified to the 
Chief Counsel for Advocacy of the Small 
Business Administration (SBA) that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities. 

The primary goal of the Executive 
Order and these implementing 
regulations is the notification to 
employees of their rights with respect to 
collective bargaining and other 
protected, concerted activity. This goal 
is achieved through the incorporation of 
a contract clause in all covered 
Government contracts. The Executive 
Order and this rule impose the 
obligation to ensure that the contract 
clause is included in all Government 
contracts not on private contractors, but 
on Government contracting departments 
and agencies, which are not ‘‘small 
entities’’ that come within the focus of 
the RFA. Therefore, the costs attendant 
to learning of the obligation to include 
the contract clause in Government 
contracts and modifying those contracts 
in order to comply with that obligation 
is a cost borne by the Federal 
government, and is not incorporated 
into this analysis. 

Once the required contract clause is 
included in the Government contract, 
contractors then begin to assume the 
burdens associated with compliance. 

Those obligations include posting the 
required notice and incorporating the 
contract clause into all covered 
subcontracts, thus making the same 
obligations binding on covered 
subcontractors. For the purposes of this 
analysis, the Department estimates that, 
on average, each prime contractor will 
subcontract some portion of its prime 
contract three times, and the prime 
contractor therefore will expend time 
ensuring that the contract clause is 
included in its subcontracts and 
notifying those subcontractors of their 
attendant obligations. To the extent that 
subcontractors subcontract any part of 
their contract with the prime contractor, 
they, in turn, will be required to expend 
time ensuring that the contract clause is 
included in the next tier of subcontracts 
and notifying the next-tier 
subcontractors of their attendant 
obligations. Therefore, for the purpose 
of determining time spent on 
compliance, the Department will not 
differentiate between the obligations of 
prime contractors and subsequent tiers 
of subcontractors in assessing time 
spent on compliance; the Department 
assumes that all contractors, whether 
prime contractor or subcontractor, will 
spend equivalent amounts of time 
engaging in compliance activity. 

The Department estimates that each 
contractor will spend a total of 3.5 hours 
per year in order to comply with this 
rule, which includes 90 minutes for the 
contractor to learn about the contract 
and notice requirements, train staff, and 
maintain records; 30 minutes for 
contractors to incorporate the contract 
clause into each subcontract and 
explain its contents to subcontractors; 
30 minutes acquiring the notice from a 
government agency or Web site; and 60 
minutes posting them physically and 
electronically, depending on where and 
how the contractor customarily posts 
notices to employees. The Department 
assumes that these activities will be 
performed by a professional or business 
worker, who, according to Bureau of 
Labor statistics data, earned a total 
hourly wage of $31.02 in January, 2009, 
including accounting for fringe benefits. 
The Department then multiplied this 
figure by 3.5 hours to estimate the 
average annual costs for contractors and 
subcontractors to comply with this rule. 
Accordingly, this proposed rule is 
estimated to impose average annual 
costs of $108.57 per contractor (3.5 
hours × $31.02). These costs will 
decrease in subsequent years based on 
a contractor’s increasing familiarity with 
the rule’s requirements and having 
already satisfied its posting 
requirements in earlier years. 

Based upon figures obtained from 
USASpending.gov, which compiles 
information on federal spending and 
contractors across government agencies, 
the Department concludes that there 
were 186,536 unique Federal 
contractors holding Federal contracts in 
FY 2008.2 Although this rule does not 
apply to Federal contracts below the 
simplified acquisition threshold, the 
Department does not have a means by 
which to calculate what portion of all 
Federal contractors hold only contracts 
with the government below the 
simplified acquisition threshold to 
which the rule would not apply in any 
respect. Therefore, in order to determine 
the number of entities affected by this 
rule, the Department used all Federal 
contractors as a basis, regardless of the 
size of the government contract held. 
Based on data analyzed in the Federal 
Procurement Data System (fpds.gov), 
which compiles data about types of 
contractors, of all 186,536 unique 
Federal prime contractors, 
approximately 35% are ‘‘small entities’’ 
as defined by the Small Business 
Administration (SBA) size standards.3 
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Federal government, the FPDB’s data on small 
‘‘dollars’’ spent understates the number of small 
entities with which the Federal government does 
business. 

The Department concludes that the percentage of 
all Federal contractors that are ‘‘small’’ is probably 
somewhere between 19% and 50%, the two 
percentages derived from the FPDS figures on small 
‘‘actions’’ and small ‘‘dollars.’’ The mean of these 
two percentages is approximately 35%, and the 
Department will use this figure above to estimate 
how many of all Federal contractors are ‘‘small 
entities’’ in SBA’s terms. 

Therefore, for the purposes of the RFA 
analysis, the Department estimates that 
this rule will affect 65,288 small Federal 
prime contractors. 

As noted above, for the purposes of 
this analysis, the Department estimates 
that each prime contractor subcontracts 
a portion of the prime contract three 
times, on average. However, the 
community of prime contractors does 
not utilize a unique subcontractor for 
each subcontract; the Department 
assumes that subcontractors may be 
working under several prime contracts 
for either a single prime contractor or 
multiple prime contractors, or both. In 
addition, some subcontractors may also 
be holding prime contracts with the 
government, so they may already be 
counted as affected entities. Therefore, 
in order to determine the unique 
number of subcontractors affected by 
this rule, the Department estimates there 
are the same number of unique 
subcontractors as prime contractors, 
resulting in the estimate that 186,536 
subcontractors are affected by this rule. 
Further, for the purposes of this 
analysis, the Department assumes that 
all subcontractors are ‘‘small entities’’ as 
defined by SBA size standards. 
Therefore, in order to estimate the total 
number of ‘‘small’’ contractors affected 
by this rule, the Department has added 
together the estimates for the number of 
small prime contractors calculated 
above (65,288) with the estimate of all 
subcontractors (186,536), all of which 
we assume are small. Accordingly, the 
Department estimates that 251,824 small 
prime and subcontractors are affected by 
this rule. 

Based on this analysis, the 
Department concludes that this 
proposed rule will not have a significant 
economic impact on a substantial 
number of small entities. The 
Regulatory Flexibility Act does not 
define either ‘‘significant economic 
impact’’ or ‘‘substantial’’ as it relates to 
the number of regulated entities. 5 
U.S.C. 601. In the absence of specific 
definitions, ‘‘what is ‘significant’ or 
‘substantial’ will vary depending on the 
problem that needs to be addressed, the 
rule’s requirements, and the preliminary 
assessment of the rule’s impact.’’ See A 

Guide for Government Agencies: How to 
Comply with the Regulatory Flexibility 
Act, Office of Advocacy, U.S. Small 
Business Administration at 17, available 
at http://www.sba.gov. As to economic 
impact, one important indicator is the 
cost of compliance in relation to 
revenue of the entity or the percentage 
of profits affected. Id. In this case, the 
Department has determined that the 
average cost of compliance with this 
rule in the first year for all Federal 
contractors and subcontractors will be 
$108.57. The Department concludes that 
this economic impact is not significant. 
Furthermore, the Department has 
determined that of the entire regulated 
community of all 186,536 prime 
contractors and all 186,536 
subcontractors, 67% percent of that 
regulated community constitute small 
entities (251,824 small contractors 
divided by all 373,072 contractors). 
Although this figure represents a 
substantial number of federal 
contractors and subcontractors, because 
Federal contractors are derived from 
virtually all segments of the economy 
and across industries, this figure is a 
small portion of the national economy 
overall. Id. at 20 (‘‘the substantiality of 
the number of businesses affected 
should be determined on an industry- 
specific basis and/or the number of 
small businesses overall’’). Accordingly, 
the Department concludes that the rule 
does not impact a substantial number of 
small entities in a particular industry or 
segment of the economy. Therefore, 
under 5 U.S.C. 605, the Department 
concludes that the proposed rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

Unfunded Mandates Reform 
For purposes of the Unfunded 

Mandates Reform Act of 1995, this 
proposed rule would not include any 
Federal mandate that might result in 
increased expenditures by State, local, 
and tribal governments, or increased 
expenditures by the private sector of 
more than $100 million in any one year. 

Paperwork Reduction Act 
Certain sections of this proposed rule, 

including § 471.11(a) and (b), contain 
information collection requirements for 
purposes of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.) 
(PRA). As required by the PRA, the 
Department has submitted a copy of 
these sections to OMB for its review. 

The proposed rule requires 
contractors to post notices and 
cooperate with any investigation into a 
failure to comply with the requirements 
of part 471 as the result of a complaint 

or a compliance evaluation. It also 
permits employees to file complaints 
with the Department alleging that a 
contractor has failed to comply with 
those requirements. The application of 
the PRA to those requirements is 
discussed below. 

The proposed rule imposes certain 
minimal burdens associated with the 
posting of the employee notice poster 
required by the Executive Order and 
§ 471.2(a). As noted in § 471.2(e), the 
Department will supply the notice, and 
contractors will be permitted to post 
exact duplicate copies of the notice. 
Under the regulations implementing the 
PRA, ‘‘[t]he public disclosure of 
information originally supplied by the 
Federal government to [a] recipient for 
the purpose of disclosure to the public’’ 
is not considered a ‘‘collection of 
information’’ under the Act. See 5 CFR 
1320.3(c)(2). Therefore, the posting 
requirement is not subject to the PRA. 

The proposed rule would also impose 
certain burdens on the contractor 
associated with cooperating with an 
investigation into failure to comply with 
the requirements of part 471 as the 
result of a complaint or in connection 
with a compliance evaluation. The 
regulations implementing the PRA 
exempt any information collection 
requirements imposed by an 
administrative agency during the 
conduct of an administrative action 
against specific individuals or entities. 
See 5 CFR 1320.4. Once the agency 
opens a case file or equivalent about a 
particular party, this exception applies 
during the entire course of the 
investigation, before or after formal 
charges or complaints are filed or formal 
administrative action is initiated. Id. 
Therefore, this exemption would apply 
to the Department’s investigation of 
complaints alleging violations of the 
Order or this proposed rule as well as 
compliance evaluations. 

As for the burden hour estimate for 
employees filing complaints, we 
estimate, based on the experience of the 
Office of Federal Contract Compliance 
Programs (OFCCP) administering other 
laws applicable to Federal contractors, 
that it will take an average of 1.28 hours 
for such a complainant to compose a 
complaint containing the necessary 
information and to send that complaint 
to the Department. This number is also 
consistent with the burden estimate for 
filing a complaint under E.O. 13201 and 
the now-revoked part 470 regulations. 

The Department has estimated it 
would receive a total of 50 employee 
complaints in any given year, which is 
significantly larger than the estimate 
contained its most recent PRA 
submission for E.O. 13201. In that 
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submission, the Department estimated it 
would receive 20 employee complaints. 
This number itself had been revised 
downwards because the Department 
never received any employee 
complaints pursuant to the now-revoked 
29 CFR part 470 regulations. Because 
the applicability of the proposed rule 
and E.O. 13496 is greater in scope than 
the now-revoked part 470 and E.O. 
13201 in terms of geography (the now- 
revoked part 470 regulations only 
applied to states without right-to-work 
laws, whereas the proposed rule applies 
nationwide), the Department has revised 
upwards its estimate of employee 
complaints under the proposed rule 
from 20 to 50. In addition, E.O. 13201 
required the posting of a notice 
containing information of interest to 
only a few—employees who may have 
objected to paying union dues or fees for 
non-representational activities—while 
the information in the poster required 
by this regulation should be of interest 
to all employees. 

The Department calculated the 
estimates of annualized cost to 
respondents for the hour burdens 
associated with this collection of 
information. Specifically, it used the 
data from the Bureau of Labor Statistics 
(BLS) National Compensation Survey: 
Occupation Wages in the United States 
(NCS), 2007 (Bulletin 2704), to calculate 
the cost of the burden hours associated 
with employee complaints. The NCS 
Bulletin indicates that the average 
hourly wage for all workers during 
2007, the most recent year available, 
was $19.88 per hour. Therefore, we 
estimate that the cost to a complainant 
of filing a complaint under E.O. 13496 
will be $25.92, or $25.45 ($19.88 × 1.28) 
+ $0.47 for postage and envelope ($0.44 
postage and $0.03 for the envelope). We 
further estimate, as stated above, that 50 
individual complaints will be filed each 
year. Therefore, we project that this 
collection of information will impose on 
employees who file complaints a total 
annual cost burden of $1,296.00 ($25.92 
per complaint × 50 complaints). 

Proposed § 471.3(b) permits 
contracting departments to submit 
written requests for an exemption from 
the obligations of the Executive Order 
(waiver request) as to particular 
contracts or classes of contracts under 
specified circumstance. The PRA does 
not cover the costs to the Federal 
government for the submission of 
waiver requests by contracting agencies 
or departments or for the processing of 
waiver requests by the Department of 
Labor. The regulations implementing 
the PRA define the term ‘‘burden,’’ in 
pertinent part, as ‘‘the total time, effort, 
or financial resources expended by 

persons to generate, maintain, retain, or 
disclose or provide information to or for 
a Federal agency.’’ 5 CFR 1320.3(b)(1). 
The definition of the term ‘‘person’’ in 
the same regulations includes ‘‘an 
individual, partnership, association, 
corporation (including operations of 
government-owned contractor-operated 
facilities), business trust, or legal 
representative, an organized group of 
individuals, a State, territorial, tribal, or 
local government or branch thereof, or 
a political subdivision of a State, 
territory, tribal, or local government or 
a branch of a political subdivision.’’ 5 
CFR 1320.3(k). It does not include the 
Federal government or any branch, 
political subdivision, or employee 
thereof. Therefore, the cost to the 
Federal government for the submission 
of waiver requests by contracting 
agencies and departments need not be 
taken into consideration. 

The Department invites the public to 
comment on whether each of the 
proposed collections of information: (1) 
Ensures that the collection of 
information is necessary to the proper 
performance of the agency, including 
whether the information will have 
practical utility; (2) estimates the 
projected burden, including the validity 
of the methodology and assumptions 
used, accurately; (3) enhances the 
quality, utility, and clarity of the 
information to be collected; and (4) 
minimizes the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology (e.g., permitting 
electronic submission of responses). 
Comments must be submitted by 
September 2, 2009 to: Desk Officer for 
the Department of Labor, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503. 

Executive Order 13132 (Federalism) 

The Department has reviewed this 
proposed rule in accordance with 
Executive Order 13132 regarding 
federalism, and has determined that the 
proposed rule does not have ‘‘federalism 
implications.’’ The employee notice 
required by the Executive Order and 
part 471 must be posted only by 
employers covered under the NLRA. 
Therefore, the proposed rule does not 
‘‘have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government.’’ 

Executive Order 13084 (Consultation 
and Coordination With Indian Tribal 
Governments) 

The Department certifies that this 
Proposed Rule does not impose 
substantial direct compliance costs on 
Indian tribal governments. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 

This proposed rule is not a major rule 
as defined by section 804 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996. This rule will not 
result in an annual effect on the 
economy of $100,000,000 or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets. 

Request for Comments 
This proposed rule would implement 

Executive Order 13496. The Department 
invites comments about the NPRM from 
interested parties, including current and 
potential Government contractors, 
subcontractors, and vendors, and 
current and potential employees of such 
entities; labor organizations; public 
interest groups; Federal contracting 
agencies; and the public. 

List of Subjects in 29 CFR Part 471 
Administrative practice and 

procedure, Government contracts, 
employee rights, Labor unions. 

Text of Proposed Rule 
Accordingly, a new Subchapter D, 

consisting of Part 471, is proposed to be 
added to 29 CFR Chapter IV to read as 
follows: 

Subchapter D. Notification of Employee 
Rights Under Federal Labor Laws 

PART 471—OBLIGATIONS OF 
FEDERAL CONTRACTORS AND 
SUBCONTRACTORS; NOTIFICATION 
OF EMPLOYEE RIGHTS UNDER 
FEDERAL LABOR LAWS 

Subpart A—Definitions, Requirements 
for Employee Notice, and Exceptions 
and Exemptions 

Sec. 
471.1 What definitions apply to this part? 
471.2 What employee notice clause must be 

included in Government contracts? 
471.3 What exceptions apply and what 

exemptions are available? 
471.4 What employers are not covered 

under the rule? 
Appendix A to Subpart A of Part 471—Text 

of Employee Notice Clause 
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Appendix B to Subpart A of Part 471— 
Electronic Link Language 

Subpart B—General Enforcement; 
Compliance Review and Complaint 
Procedures 

471.10 How will the Department determine 
whether a contractor is in compliance 
with Executive Order 13496 and this 
part? 

471.11 What are the procedures for filing 
and processing a complaint? 

471.12 What are the procedures to be 
followed when a violation is found 
during a complaint investigation or 
compliance evaluation? 

471.13 Under what circumstances, and 
how, will enforcement proceedings 
under Executive Order 13496 be 
conducted? 

471.14 What sanctions and penalties may 
be imposed for noncompliance, and 
what procedures will the Department 
follow in imposing such sanctions and 
penalties? 

471.15 Under what circumstances must a 
contractor be provided the opportunity 
for a hearing? 

471.16 Under what circumstances may a 
contractor be reinstated? 

Subpart C—Ancillary Matters 

471.20 What authority under this part or 
Executive Order 13496 may the Secretary 
delegate, and under what circumstances? 

471.21 Who will make rulings and 
interpretations under Executive Order 
13496 and this part? 

471.22 What actions may the Assistant 
Secretary take in the case of intimidation 
and interference? 

471.23 What other provisions apply to this 
part? 

Authority: 40 U.S.C. 101 et seq.; Executive 
Order 13496, 74 FR 6107 (February 4, 2009); 
Secretary’s Order 01–2008, 73 FR 32424 
(June 6, 2008). 

Subpart A—Definitions, Requirements 
for Employee Notice, and Exceptions 
and Exemptions 

§ 471.1 What definitions apply to this part? 
Assistant Secretary means the 

Assistant Secretary for Employment 
Standards, United States Department of 
Labor, or his or her designee. 

Collective bargaining agreement 
means an agreement, as defined in the 
Federal Service Labor-Management 
Relations Statute, entered into by an 
agency and the exclusive representative 
of employees in an appropriate unit to 
set terms and conditions of employment 
of those employees. 

Construction means the construction, 
rehabilitation, alteration, conversion, 
extension, demolition, weatherization, 
or repair of buildings, highways, or 
other changes or improvements to real 
property, including facilities providing 
utility services. The term construction 

also includes the supervision, 
inspection, and other on-site functions 
incidental to the actual construction. 

Construction work site means the 
general physical location of any 
building, highway, or other change or 
improvement to real property which is 
undergoing construction, rehabilitation, 
alteration, conversion, extension, 
demolition, or repair, and any 
temporary location or facility at which 
a contractor or subcontractor meets a 
demand or performs a function relating 
to the contract or subcontract. 

Contract means, unless otherwise 
indicated, any Government contract or 
subcontract. 

Contracting agency means any 
department, agency, establishment, or 
instrumentality in the executive branch 
of the Government, including any 
wholly owned Government corporation, 
that enters into contracts. 

Contractor means, unless otherwise 
indicated, a prime contractor or 
subcontractor. 

Department means the U.S. 
Department of Labor. 

Employee notice clause means the 
contract clause that Government 
contracting departments and agencies 
must include in all Government 
contracts and subcontracts pursuant to 
Executive Order 13496 and this part. 

Government means the Government of 
the United States of America. 

Government contract means any 
agreement or modification thereof 
between any contracting agency and any 
person for the purchase, sale, or use of 
personal property or non-personal 
services. The term ‘‘personal property,’’ 
as used in this section, includes 
supplies, and contracts for the use of 
real property (such as lease 
arrangements), unless the contract for 
the use of real property itself constitutes 
real property (such as easements). The 
term ‘‘non-personal services’’ as used in 
this section includes, but is not limited 
to, the following services: Utilities, 
construction, transportation, research, 
insurance, and fund depository. The 
term Government contract does not 
include: 

(1) Agreements in which the parties 
stand in the relationship of employer 
and employee; and 

(2) Federal financial assistance, as 
defined in 29 CFR 31.2. 

Labor organization means any 
organization of any kind in which 
employees participate and which exists 
for the purpose, in whole or in part, of 
dealing with employers concerning 
grievances, labor disputes, wages, rates 
of pay, hours, or other terms or 
conditions of employment. 

Modification of a contract means any 
alteration in the terms and conditions of 
that contract, including amendments, 
renegotiations, and renewals. 

Order or Executive Order means 
Executive Order 13496 (74 FR 6107, 
January 30, 2009). 

Person means any natural person, 
corporation, partnership, 
unincorporated association, State or 
local government, and any agency, 
instrumentality, or subdivision of such 
a government. 

Prime contractor means any person 
holding a contract with a contracting 
agency, and, for the purposes of 
subparts B and C of this part, includes 
any person who has held a contract 
subject to the Executive Order and this 
part. 

Related rules, regulations, and orders 
of the Secretary of Labor, as used in 
§ 471.2 of this part, means rules, 
regulations, and relevant orders of the 
Assistant Secretary for Employment 
Standards, or his or her designee, issued 
pursuant to the Executive Order or this 
part. 

Secretary means the Secretary of 
Labor, U.S. Department of Labor, or his 
or her designee. 

Simplified acquisition threshold 
means the dollar amount set by 
Congress under the Office of Federal 
Policy Procurement Act. As indicated in 
this Part, government contracts valued 
below the dollar amount set in the 
Simplified Acquisition Threshold are 
not subject to this Part. 

Subcontract means any agreement or 
arrangement between a contractor and 
any person (in which the parties do not 
stand in the relationship of an employer 
and an employee): 

(1) For the purchase, sale or use of 
personal property or non-personal 
services that, in whole or in part, is 
necessary to the performance of any one 
or more contracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one or 
more contracts is performed, undertaken 
or assumed. 

Subcontractor means any person 
holding a subcontract and, for the 
purposes of subparts B and C of this 
part, any person who has held a 
subcontract subject to the Executive 
Order and this part. 

Union means a labor organization as 
defined in paragraph (k) of this section. 

United States, as used herein, shall 
include the several States, the District of 
Columbia, the Virgin Islands, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and Wake 
Island. 
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§ 471.2 What employee notice clause must 
be included in Government contracts? 

(a) Government contracts. With 
respect to all contracts covered by this 
part, Government contracting 
departments and agencies shall, to the 
extent consistent with law, include the 
language set forth in Appendix A to 
Subpart A of Part 471 in every 
Government contract, other than 
collective bargaining agreements as 
defined in § 471.1 and purchase orders 
under the simplified acquisition 
threshold as defined in § 471.1. 

(b) Inclusion by reference not 
permitted. The employee notice clause 
must be quoted verbatim in a contract, 
subcontract, or purchase order. The 
clause may not be made part of the 
contract, subcontract, or purchase order 
by words of incorporation or inclusion. 

(c) Adaptation of language. Whenever 
the Assistant Secretary finds that an Act 
of Congress, clarification of existing law 
by the courts or the National Labor 
Relations Board, or other circumstances 
make modification of the contractual 
provisions necessary to achieve the 
purposes of Executive Order 13496 and 
this part, the Assistant Secretary 
promptly shall issue such rules, 
regulations, or orders as are needed to 
cause the substitution or addition of 
appropriate contractual provisions in 
Government contracts thereafter entered 
into. 

(d) Obtaining employee notice poster. 
The required employee notice poster, 
printed by the Department, will be 
provided by the Federal contracting 
agency or may be obtained from the 
Division of Interpretations and 
Standards, Office of Labor-Management 
Standards, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room 
N–5609, Washington, DC 20210, or from 
any field office of the Department’s 
Office of Labor-Management Standards 
or Office of Federal Contract 
Compliance Programs. A copy of the 
poster may also be downloaded from the 
Office of Labor-Management Standards 
Web site at http://www.olms.dol.gov. 
Additionally, contractors may 
reproduce and use exact duplicate 
copies of the Department’s official 
poster. 

(e) Electronic postings of employee 
notice poster. A contractor or 
subcontractor that customarily posts 
notices to employees electronically 
must also post the required notice 
electronically. Such contractors or 
subcontractors satisfy the electronic 
posting requirement by displaying 
prominently on any Web site that is 
maintained by the contractor or 
subcontractor and customarily used for 
employee notices, whether external or 

internal, a link to the Department of 
Labor’s Web site that contains the full 
text of the poster. The language that 
must constitute the link is contained in 
Appendix B to Subpart A to Part 471. 

§ 471.3 What exceptions apply and what 
exemptions are available? 

(a) Exceptions for specific types of 
contracts. The requirements of this part 
do not apply to 

(1) Collective bargaining agreements 
as defined in § 471.1. 

(2) Government contracts that involve 
purchases below the simplified 
acquisition threshold as defined in 
§ 471.1. Therefore, the employee notice 
clause need not be included in contracts 
for purchases below that threshold, 
provided that: 

(i) No agency or contractor is 
permitted to procure supplies or 
services in a way designed to avoid the 
applicability of the Order and this part; 
and 

(ii) The employee notice clause must 
be included in contracts and 
subcontracts for indefinite quantities, 
unless the contracting agency or 
contractor has reason to believe that the 
amount to be ordered in any year under 
such a contract or subcontract will be 
less than the simplified acquisition 
threshold. 

(3) Government contracts resulting 
from solicitations issued prior to the 
date of the effective date of this rule. 

(b) Exemptions for certain contracts. 
The Deputy Assistant Secretary for 
Labor-Management Programs may 
exempt a contracting agency department 
or agency or groups of departments or 
agencies from the requirements of this 
part with respect to a particular contract 
or subcontract or any class of contracts 
or subcontracts when the Deputy 
Assistant Secretary finds that: 

(1) The application of any of the 
requirements of this part would not 
serve its purposes or would impair the 
ability of the Government to procure 
goods or services on an economical and 
efficient basis; or 

(2) Special circumstances require an 
exemption in order to serve the national 
interest. 

(c) Procedures for requesting an 
exemption and withdrawals of 
exemptions. Requests for exemptions 
under this subsection from an agency or 
department must be in writing, and 
must be directed to the Deputy Assistant 
Secretary for Labor-Management 
Programs, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room 
N–5603, Washington, DC 20210. The 
Deputy Assistant Secretary for Labor- 
Management Programs may withdraw 
an exemption granted under this section 

when, in the Deputy Assistant 
Secretary’s judgment, such action is 
necessary or appropriate to achieve the 
purposes of this part. 

§ 471.4 What employers are not covered 
under this part? 

(a) The following employers are 
excluded from the definition of 
‘‘employer’’ in the National Labor 
Relations Act (NLRA), and are not 
covered by the requirements of this part: 

(1) The United States or any wholly 
owned Government corporation; 

(2) Or any Federal Reserve Bank; 
(3) Or any State or political 

subdivision thereof, or any person 
subject to the Railway Labor Act; 

(4) Or any labor organization (other 
than when acting as an employer); 

(5) Or anyone acting in the capacity 
of officer or agent of such labor 
organization. 

(b) Additionally, employers 
exclusively employing workers who are 
excluded from the definition of 
‘‘employee’’ under the NLRA are not 
covered by the requirements of this part. 
Those excluded employees are 
employed: 

(1) As agricultural laborers; 
(2) In the domestic service of any 

family or person at his home; 
(3) By his parent or spouse; 
(4) As an independent contractor; 
(5) As a supervisor as defined under 

the NLRA; or 
(6) By an employer subject to the 

Railway Labor Act. 

Appendix A to Subpart A of Part 471— 
Text of Employee Notice Clause 

‘‘1. During the term of this contract, the 
contractor agrees to post a notice, of such size 
and in such form, and containing such 
content as the Secretary of Labor shall 
prescribe, in conspicuous places in and about 
its plants and offices where employees 
covered by the National Labor Relations Act 
engage in activities relating to the 
performance of the contract, including all 
places where notices to employees are 
customarily posted both physically and 
electronically. The ‘‘Secretary’s Notice’’ shall 
include the following information: 

‘‘NOTICE TO EMPLOYEES 

RIGHTS OF EMPLOYEES UNDER THE 
NATIONAL LABOR RELATIONS ACT 

‘‘It is the policy of the United States to 
encourage collective bargaining and protect 
the exercise by workers of full freedom of 
association, self-organization, and 
designation of representatives of their own 
choosing, for the purpose of negotiating the 
terms and conditions of their employment or 
other mutual aid and protection. 

‘‘Under federal law, you have the right to: 
Organize a union to negotiate with your 

employer concerning your wages, hours, and 
other terms and conditions of employment. 
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Form, join or assist a union. 
Bargain collectively through a duly 

selected union for a contract with your 
employer setting your wages, benefits, hours, 
and other working conditions. 

Discuss your terms and conditions of 
employment with your co-workers or a 
union; join other workers in raising work- 
related complaints with your employer, 
government agencies, or members of the 
public; and seek and receive help from a 
union subject to certain limitations. 

Take action with one or more co-workers 
to improve your working conditions, 
including attending rallies on non-work time, 
and leafleting on non-work time in non-work 
areas. 

Strike and picket, unless your union has 
agreed to a no-strike clause and subject to 
certain other limitations. In some 
circumstances, your employer may 
permanently replace strikers. 

Choose not to do any of these activities, 
including joining or remaining a member of 
a union. 

‘‘It is illegal for your employer to: 
Prohibit you from soliciting for the union 

during non-work time or distributing union 
literature during non-work time, in non-work 
areas. 

Question you about your union support or 
activities. 

Fire, demote, or transfer you, or reduce 
your hours or change your shift, or otherwise 
take adverse action against you, or threaten 
to take any of these actions, because you join 
or support a union, or because you engage in 
other activity for mutual aid and protection, 
or because you choose not to engage in any 
such activity. 

Threaten to close your workplace if 
workers choose a union to represent them. 

Promise or grant promotions, pay raises, or 
other benefits to discourage or encourage 
union support. 

Prohibit you from wearing union hats, 
buttons, t-shirts, and pins in the workplace 
except under special circumstances, for 
example, as where doing so might interfere 
with patient care. 

Spy on or videotape peaceful union 
activities and gatherings or pretend to do so. 

It is illegal for a union or for the union that 
represents you in bargaining with your 
employer to: discriminate or take other 
adverse action against you based on whether 
you have joined or support the union. 

‘‘If your rights are violated: 
Illegal conduct will not be permitted. The 

National Labor Relations Board (NLRB), an 
agency of the United States government, will 
protect your right to a free choice concerning 
union representation and collective 
bargaining and will prosecute violators of the 
National Labor Relations Act. The NLRB may 
order an employer to rehire a worker fired in 
violation of the law and to pay lost wages 
and benefits and may order an employer or 
union to cease violating the law. The NLRB 
can only act, however, if it receives 
information of unlawful behavior within six 
months. 

‘‘If you believe your rights or the rights of 
others have been violated, you must contact 
the NLRB within six months of the unlawful 
treatment. Employees should seek assistance 

from the nearest regional NLRB office, which 
can be found on the Agency’s Web site: 
http://www.nlrb.gov. 

‘‘Click on the NLRB’s page titled About Us, 
which contains a link, Locating Our Offices. 
You can also contact the NLRB by calling 
toll-free: 1–866–667–NLRB (6572) or (TTY) 
1–866–315–NLRB (1–866–315–6572) for 
hearing impaired. 

‘‘This is an official Government Notice and 
must not be defaced by anyone. 

‘‘2. The contractor will comply with all 
provisions of the Secretary’s Notice, and 
related rules, regulations, and orders of the 
Secretary of Labor. 

‘‘3. In the event that the contractor does not 
comply with any of the requirements set 
forth in paragraphs (1) or (2) above, this 
contract may be cancelled, terminated, or 
suspended in whole or in part, and the 
contractor may be declared ineligible for 
further Government contracts in accordance 
with procedures authorized in or adopted 
pursuant to Executive Order 13496 of January 
30, 2009. Such other sanctions or remedies 
may be imposed as are provided in Executive 
Order 13496 of January 30, 2009, or by rule, 
regulation, or order of the Secretary of Labor, 
or as are otherwise provided by law. 

‘‘4. The contractor will include the 
provisions of paragraphs (1) through (4) 
herein in every subcontract or purchase order 
entered into in connection with this contract 
(unless exempted by rules, regulations, or 
orders of the Secretary of Labor issued 
pursuant to section 3 of Executive Order 
13496 of January 30, 2009, so that such 
provisions will be binding upon each 
subcontractor. The contractor will take such 
action with respect to any such subcontract 
or purchase order as may be directed by the 
Secretary of Labor as a means of enforcing 
such provisions, including the imposition of 
sanctions for non-compliance: Provided, 
however, if the contractor becomes involved 
in litigation with a subcontractor, or is 
threatened with such involvement, as a result 
of such direction, the contractor may request 
the United States to enter into such litigation 
to protect the interests of the United States.’’ 

Appendix B to Subpart A of Part 471— 
Electronic Link Language 

RIGHTS OF EMPLOYEES UNDER THE 
NATIONAL LABOR RELATIONS ACT 

‘‘It is the policy of the United States to 
encourage collective bargaining and protect 
the exercise by workers of full freedom of 
association, self-organization, and 
designation of representatives of their own 
choosing, for the purpose of negotiating the 
terms and conditions of their employment or 
other mutual aid and protection.’’ 

Subpart B—General Enforcement; 
Compliance Review and Complaint 
Procedures 

§ 471.10 How will the Department 
determine whether a contractor is in 
compliance with Executive Order 13496 and 
this part? 

(a) The Deputy Assistant Secretary for 
Federal Contract Compliance may 
conduct a compliance evaluation to 

determine whether a contractor holding 
a covered contract is in compliance with 
the requirements of this part. Such an 
evaluation may be limited to 
compliance with this part or may be 
included in a compliance evaluation 
conducted under other laws, Executive 
Orders, and/or regulations enforced by 
the Department. 

(b) During such an evaluation, a 
determination will be made whether: 

(1) The employee notice required by 
§ 471.2(a) is posted in conspicuous 
places in and about each of the 
contractor’s establishments and/or 
construction work sites, including all 
places where notices to employees are 
customarily posted both physically and 
electronically; and 

(2) The provisions of the employee 
notice clause are included in 
government contracts, subcontracts or 
purchase orders entered into on or after 
[THE EFFECTIVE DATE OF FINAL 
RULE], or that the government 
contracts, subcontracts or purchase 
orders have been exempted under 
§ 471.3(b). 

(c) The results of the evaluation will 
be documented in the evaluation record, 
which will include findings regarding 
the contractor’s compliance with the 
requirements of Executive Order 13496 
and this part and, as applicable, 
conciliation efforts made, corrective 
action taken and/or enforcement 
recommended under § 471.13. 

§ 471.11 What are the procedures for filing 
and processing a complaint? 

(a) Filing complaints. An employee of 
a covered contractor may file a 
complaint alleging that the contractor 
has failed to post the employee notice 
as required by Executive Order 13496 
and this part; and/or has failed to 
include the employee notice clause in 
subcontracts or purchase orders. 
Complaints may be filed with the Office 
of Labor-Management Standards 
(OLMS) or the Office of Federal Contract 
Compliance Programs (OFCCP) at 200 
Constitution Avenue, NW., Washington, 
DC 20210, or with any OLMS or OFCCP 
field office. 

(b) Contents of complaints. The 
complaint must be in writing and must 
include the name, address, and 
telephone number of the employee who 
filed the complaint (the complainant), 
the name and address of the contractor 
alleged to have violated Executive Order 
13496 and this part, an identification of 
the alleged violation and the 
establishment or construction work site 
where it is alleged to have occurred, and 
any other pertinent information that 
will assist in the investigation and 
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resolution of the complaint. The 
complainant must sign the complaint. 

(c) Complaint investigations. In 
investigating complaints filed with the 
Department under paragraph (a) of this 
section, the Deputy Assistant Secretary 
for Federal Contract Compliance will 
evaluate the allegations of the complaint 
and develop a case record. The record 
will include findings regarding the 
contractor’s compliance with the 
requirements of Executive Order 13496 
and this part, and, as applicable, a 
description of conciliation efforts made, 
corrective action taken, and/or 
enforcement recommended. 

§ 471.12 What are the procedures to be 
followed when a violation is found during a 
complaint investigation or compliance 
evaluation? 

(a) If any complaint investigation or 
compliance evaluation indicates a 
violation of Executive Order 13496 or 
this part, the Deputy Assistant Secretary 
for Federal Contract Compliance will 
make reasonable efforts to secure 
compliance through conciliation. 

(b) The contractor must correct the 
violation found by the Department (for 
example, by posting the required 
employee notice, and/or by amending 
its subcontracts or purchase orders with 
subcontractors to include the employee 
notice clause), and must commit, in 
writing, not to repeat the violation, 
before the contractor may be found to be 
in compliance with Executive Order 
13496 or this part. 

(c) If a violation cannot be resolved 
through conciliation efforts, the Deputy 
Assistant Secretary for Federal Contract 
Compliance will refer the matter to the 
Deputy Assistant Secretary for Labor- 
Management Programs, who may 
proceed in accordance with § 471.13. 

(d) For reasonable cause shown, the 
Deputy Assistant Secretary for Labor- 
Management Programs may reconsider, 
or cause to be reconsidered, any matter 
on his or her own motion or pursuant 
to a request. 

§ 471.13 Under what circumstances, and 
how, will enforcement proceedings under 
Executive Order 13496 be conducted? 

(a) General. (1) Violations of 
Executive Order 13496 and this part 
may result in administrative 
proceedings to enforce the Order and 
the part. The bases for a finding of a 
violation may include, but are not 
limited to: 

(i) The results of a compliance 
evaluation; 

(ii) The results of a complaint 
investigation; 

(iii) A contractor’s refusal to allow a 
compliance evaluation or complaint 
investigation to be conducted; or 

(iv) A contractor’s refusal to cooperate 
with the compliance evaluation or 
complaint investigation, including 
failure to provide information sought 
during those procedures. 

(v) A contractor’s refusal to take such 
action with respect to a subcontract as 
is directed by the Deputy Assistant 
Secretary for Federal Contract 
Compliance or the Deputy Assistant 
Secretary for Labor-Management as a 
means of enforcing compliance with the 
provision of this part. 

(vi) A subcontractor’s refusal to 
adhere to the requirements of this part 
regarding employee notice or inclusion 
of the contract clause in its 
subcontracts. 

(2) If a determination is made by the 
Deputy Assistant Secretary for Federal 
Contract Compliance that the Executive 
Order or the regulations in this part 
have been violated, and the violation 
has not been corrected through 
conciliation, he will refer the matter to 
the Deputy Assistant Secretary for 
Labor-Management Programs for 
enforcement consideration. The Deputy 
Assistant Secretary for Labor- 
Management Programs may refer the 
matter to the Solicitor of Labor for 
institution of administrative 
enforcement proceedings. 

(b) Administrative enforcement 
proceedings. (1) Administrative 
enforcement proceedings will be 
conducted under the control and 
supervision of the Solicitor of Labor, 
under the hearing procedures set forth 
in 29 CFR part 18, Rules of Practice and 
Procedure for Administrative Hearings 
Before the Office of Administrative Law 
Judges. 

(2) The administrative law judge will 
certify his or her recommended decision 
issued pursuant to 29 CFR 18.57 to the 
Assistant Secretary. The decision will 
be served on all parties and amici. 

(3) Within 25 days (10 days in the 
event that the proceeding is expedited) 
after receipt of the administrative law 
judge’s recommended decision, either 
party may file exceptions to the 
decision. Exceptions may be responded 
to by the other parties within 25 days 
(7 days if the proceeding is expedited) 
after receipt. All exceptions and 
responses must be filed with the 
Assistant Secretary. 

(4) After the expiration of time for 
filing exceptions, the Assistant 
Secretary may issue a final 
administrative order, or may make such 
other disposition of the matter as he or 
she finds appropriate. In an expedited 
proceeding, unless the Assistant 
Secretary issues a final administrative 
order within 30 days after the expiration 
of time for filing exceptions, the 

administrative law judge’s 
recommended decision will become the 
final administrative order. If the 
Assistant Secretary determines that the 
contractor has violated Executive Order 
13496 or the regulations in this part, the 
final administrative order will order the 
contractor to cease and desist from the 
violations, require the contractor to 
provide appropriate remedies, or, 
subject to the procedures in § 471.14, 
impose appropriate sanctions and 
penalties, or any combination thereof. 

§ 471.14 What sanctions and penalties 
may be imposed for noncompliance, and 
what procedures will the Department follow 
in imposing such sanctions and penalties? 

(a) After a final decision on the merits 
has been issued and before imposing the 
sanctions and penalties described in 
paragraph (d) of this section, the 
Assistant Secretary will consult with the 
affected contracting agencies, and 
provide the heads of those agencies the 
opportunity to respond and provide 
written objections. 

(b) If the contracting agency provides 
written objections, those objections 
must include a complete statement of 
reasons for the objections, among which 
reasons must be a finding that, as 
applicable, the completion of the 
contract, or further contracts or 
extensions or modifications of existing 
contracts, is essential to the agency’s 
mission. 

(c) The sanctions and penalties 
described in this section, however, will 
not be imposed if: 

(1) The head of the contracting 
agency, or his or her designee, continues 
to object to the imposition of such 
sanctions and penalties, or 

(2) The contractor has not been 
afforded an opportunity for a hearing. 

(d) In enforcing Executive Order 
13496 and this part, the Assistant 
Secretary may: 

(1) Direct a contracting agency to 
cancel, terminate, suspend, or cause to 
be canceled, terminated or suspended, 
any contract or any portions thereof, for 
failure of the contractor to comply with 
its contractual provisions as required by 
section 7(a) of Executive Order 13496 
and the regulations in this part. 
Contracts may be canceled, terminated, 
or suspended absolutely, or continuance 
of contracts may be conditioned upon 
compliance. 

(2) Issue an order of debarment under 
section 7(b) of Executive Order 13496 
providing that one or more contracting 
agencies must refrain from entering into 
further contracts, or extensions or other 
modification of existing contracts, with 
any non-complying contractor. 

(3) Issue an order of debarment under 
section 7(b) of Executive Order 13496 

VerDate Nov<24>2008 17:19 Jul 31, 2009 Jkt 217001 PO 00000 Frm 00014 Fmt 4701 Sfmt 4702 E:\FR\FM\03AUP2.SGM 03AUP2sr
ob

er
ts

 o
n 

D
S

K
D

5P
82

C
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 269 of 287



38501 Federal Register / Vol. 74, No. 147 / Monday, August 3, 2009 / Proposed Rules 

providing that no contracting agency 
may enter into a contract with any non- 
complying subcontractor. 

(e) Whenever the Assistant Secretary 
has exercised his or her authority 
pursuant to paragraph (d) of this 
section, the contracting agency must 
report the actions it has taken to the 
Assistant Secretary within such time as 
the Assistant Secretary will specify. 

(f) Periodically, the Assistant 
Secretary will publish and distribute, or 
cause to be published and distributed, 
to all executive agencies a list of the 
names of contractors and subcontractors 
that have, in the judgment of the 
Assistant Secretary under § 471.13(b)(4) 
of this part, failed to comply with the 
provisions of the Executive Order and 
this part, or of related rules, regulations, 
and orders of the Secretary of Labor, and 
as a result have been declared ineligible 
for future contracts or subcontracts 
under the Executive Order and the 
regulations in this part. 

§ 471.15 Under what circumstances must a 
contractor be provided the opportunity for 
a hearing? 

Before the Assistant Secretary takes 
the following action, a contractor or 
subcontractor must be given the 
opportunity for a hearing before the 
Assistant Secretary: 

(a) Issues an order for cancellation, 
termination, or suspension of any 
contract or debarment of any contractor 
from further Government contracts 
under sections 7(a) or (b) of Executive 
Order 13496 and § 471.14(d)(1) or (2) of 
this part; or 

(b) Includes the contractor on a 
published list of non-complying 
contractors under section 7(c) of 
Executive Order 13496 and § 471.14(f) 
of this part. 

§ 471.16 Under what circumstances may a 
contractor be reinstated? 

Any contractor or subcontractor 
debarred from or declared ineligible for 
further contracts or subcontracts under 
Executive Order 13496 and this part 
may request reinstatement in a letter to 
the Assistant Secretary. If the Assistant 
Secretary finds that the contractor or 
subcontractor has come into compliance 

with Executive Order 13496 and this 
part and has shown that it will carry out 
Executive Order 13496 and this part, the 
contractor or subcontractor may be 
reinstated. 

Subpart C—Ancillary Matters 

§ 471.20 What authority under this part or 
Executive Order 13496 may the Secretary 
delegate, and under what circumstances? 

Section 11 of Executive Order 13496 
grants the Secretary the right to delegate 
any of his/her functions or duties under 
the Order to any officer in the 
Department of Labor or to any other 
officer in the executive branch of the 
Government, with the consent of the 
head of the department or agency in 
which that officer serves. 

§ 471.21 Who will make rulings and 
interpretations under Executive Order 
13496 and this part? 

Rulings under or interpretations of 
Executive Order 13496 or the 
regulations contained in this part will 
be made by the Assistant Secretary or 
his or her designee. 

§ 471.22 What actions may the Assistant 
Secretary take in the case of intimidation 
and interference? 

The sanctions and penalties contained 
in § 471.14 of this part may be exercised 
by the Assistant Secretary against any 
contractor or subcontractor who fails to 
take all necessary steps to ensure that no 
person intimidates, threatens, or coerces 
any individual for the purpose of 
interfering with the filing of a 
complaint, furnishing information, or 
assisting or participating in any manner 
in a compliance evaluation, complaint 
investigation, hearing, or any other 
activity related to the administration or 
enforcement of Executive Order 13496 
or this part. 

§ 471.23 What other provisions apply to 
this part? 

(a) The regulations in this part 
implement Executive Order 13496 only, 
and do not modify or affect the 
interpretation of any other Department 
of Labor regulations or policy. 

(b) Consistent with section 9 of 
Executive Order 13496, each contracting 

department and agency must cooperate 
with the Assistant Secretary, the Deputy 
Assistant Secretary for Labor- 
Management Programs, and/or the 
Deputy Assistant Secretary for Federal 
Contract Compliance, and must provide 
such information and assistance as the 
Assistant Secretary or Deputy Assistant 
Secretary may require, in the 
performance of his or her functions 
under the Executive Order and the 
regulations in this part. 

(c)(1) Consistent with section 15 of 
Executive Order 13496, nothing in this 
subpart shall be construed to impair or 
otherwise affect: 

(i) Authority granted by law to a 
department, agency, or the head thereof; 
or 

(ii) Functions of the Director of the 
Office of Management and Budget 
relating to budgetary, administrative, or 
legislative proposals. 

(2) This subpart shall be implemented 
consistent with applicable law and 
subject to the availability of 
appropriations. 

(d) Consistent with section 15 of 
Executive Order 13496, nothing 
contained in the Executive Order or this 
part, or promulgated pursuant to 
Executive Order 13496 or this part, is 
intended to create any right or benefit, 
substantive or procedural, enforceable at 
law or in equity by any party against the 
United States, its departments, agencies, 
or entities, its officers, employees, or 
agents, or any other person. Neither 
Executive Order 13496 nor this part 
creates any such right or benefit. 

Signed in Washington, DC, July 20, 2009. 
Shelby Hallmark, 
Acting Assistant Secretary for Employment 
Standards. 
John Lund, 
Deputy Assistant Secretary, Office of Labor- 
Management Standards. 
Lorenzo D. Harrison, 
Director, Division of Policy, Planning and 
Program Development, Office of Federal 
Contract Compliance Programs. 
[FR Doc. E9–17577 Filed 7–31–09; 8:45 am] 
BILLING CODE P 
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Please note, these additional resources are provided by the Association of Corporate 
Counsel and not by the faculty of this session. 

 
ACC Extras 

Supplemental resources available on www.acc.com 
 
 
 
 
Employment Law of In-House Counsel. 
Program Material. May 2009  
http://www.acc.com/legalresources/resource.cfm?show=358104 
 
The Latest Trends In EEO Law: How Are They Creating Risk For Your 
Workplace? 
Webcast Transcript. March 2008  
http://www.acc.com/legalresources/resource.cfm?show=141398 
 
Responding to EEO Agency Charges of Discrimination. 
InfoPak. September 2009  
http://www.acc.com/infopaks 
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