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Faculty Biographies

Stephen Goldman

Stephen Goldman is associate general counsel at K12 Inc, a technology-based education
company in Herndon, VA. His responsibilities include contracts, education law, business
units covering half of the country, employment law, litigation, copyrights and a variety of
corporate matters.

Before joining K12, he created the first in-house counsel office at the College of
Southern Maryland, serving as vice president and general counsel. He has also been
senior claims counsel at United Educators, working closely with colleges and universities
across the country, and practiced at Wiley, Rein and Fielding and Crowell and Moring,
both in Washington, DC.

He was appointed to the United Educators' Legal Advisory Council and has been active
in several professional associations. Mr. Goldman has spoken often on legal, insurance
and risk management issues at conferences of the National Association of College and
University Attorneys, the National Association of College and University Business
Officers, and other associations.

He holds a JD from New York University, an MA from Johns Hopkins University and a
BA from Case Western Reserve University.
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David H. Paige

David H. Paige is a managing director and the general counsel of Sterling & Sterling,
Inc., a privately owned insurance, risk consulting and brokerage firm with location in
New York, New Jersey, Connecticut and California. His responsibilities include
providing legal counsel to the company, as well as risk management consulting services,
legal fee auditing and insurance coverage advocacy to Sterling's clients.

Prior to joining Sterling, Mr. Paige was chief operating officer of the DeWitt Stern
Group, a national insurance brokerage, where he was responsible for national operations.
Prior to his tenure at DeWitt, he was a partner in his own law firms, concentrating in the
litigation of insurance coverage disputes on a national basis.

He provides pro bono volunteer services to the New York Court system, counseling pro
se defendants in credit disputes.

Mr. Paige received a BA from Syracuse University, an MA from Michigan State
University, and is a magna cum laude graduate of the Syracuse University College of
Law.

John Schryber

John Schryber is a partner with Patton Boggs, LLP in Washington, DC. Representing a
wide range of major corporate and individual policyholders in every region of the
country, Mr. Schryber has won precedent-setting decisions against insurance companies
in multiple federal and state appellate courts, as well as at the trial court level. Mr.
Schryber has prosecuted the rights of policyholders and beneficiaries of private
indemnity agreements in connection with coverage disputes of every kind, including
disputes over coverage for claims of trademark infringement, CERCLA liability, breach
of corporate fiduciary duty, violations of securities laws, Ponzi-scheme conversion,
predatory subprime mortgage lending, forgery, defective building construction, racial
discrimination, and products liability.

Mr. Schryber has lectured here and abroad on the subject of the applicability of liability
insurance policies to various subprime claims. In July 2008, Mr. Schryber was a presenter
at “The Explosion in U.S. Subprime Litigation & Regulatory Initiatives: Implications for
European Market Participants” in London. The topic on which Mr. Schryber presented
was Mining Liability Insurance Policies to Cover Subprime Losses. He also is a
contributing author to a treatise on subprime litigation (and related insurance-coverage
issues), entitled Mortgage and Asset Backed Securities Litigation Handbook.

Mr. Schryber graduated from New York Law School, JD, magna cum laude.
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Synopsis
« Basic principles for reducing insurance
costs

» Taking the principles for a test drive: the
case of A Corp

» Rethinking corporate risk exposure:
puttinsurance products

» Ten strategies that you can implement
now

2009 Annual Meeting -
October 18-21 Boston Don't ju

Insurance Cost

» Begin by assessing risk, independent of
insurance solutions

» Four step analysis of risks:
— Identify threats
— Estimate probability of threat’s occurrence
— Quantify cost: probability X cost of threat
— Manage risk: most cost-effective solutions?

2009 Annual Meeting -
October 18-21 Boston Don't ju

The Case of A Corp

» Ultimate Questions for A Corp.’s new GC re A
Corp.’s risk management and insurance team:

» How can A Corp. best manage its liabilities to
minimize litigation potential and costs?

* How can we best use our resources to minimize
our exposure through insurance and contractual
risk transfer?

* How can we best stay on top of the liabilities
presented by everything that A Corp. and its
subsidiaries are doing?

2009 Annual Meeting

October 18-21 Boston Don't ju
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The Case of A Corp

* Using the Four step model for analysis of
risks:
— Identify threats:
* What threats can be identified?
— Estimate probability of threat’s occurrence:
« For each threat, estimate the probability
— Quantify cost: probability X cost of threat
— Manage risk: most cost-effective solutions?

2009 Annual Meeting
October 18-21 Boston

The Case of A Corp

* Managing risk: what are the most cost-effective
solutions?
— Using Existing Corporate Assets to avoid risk: change
practices to avoid threats
— Contingency Planning: how will the organization
respond to an event to avoid cost?
— Risk Transfer: transferring the risk of threats to others
« Contractual risk transfer
* Risk transfer through insurance

2009 Annual Meeting

October 18-21 Boston Don't jus

The Case of A Corp

» Potential Risk Transfer Strategies for A Corp:
» Contractual risk transfer

— Hold Harmless and Indemnity

— Other Considerations
* Risk transfer through insurance

— What types of insurance would respond?

— How to determine cost and responsiveness of an
insurance solution

2009 Annual Meeting

October 18-21 Boston Don't just st
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Lessons Learned: Ten strategies
that you can implement now

1. Use Four Step Modelto 6. Pre-analyze likely claims
assess risk scenarios with insurers

2. Consider avoidance 7. Review claims experience
strategies first to improve processes

3. Next, consider 8. Use multi-disciplinary
contractual risk transfer process

4. Consider insuring only 9. Review entire process on
high layers of insurance regular intervals

5. Competitive terms, 10.Regularly review financial
pricing, analysis for solvency behind risk
insurance buying transference

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!
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BASIC INSURANCE CLAIMS TERMS

Reservation of Rights: Courts have held that, when a policyholder presents a potentially

covered claim, an insurer must decide upon a specific course of action as soon as is reasonably
possible. A reservation of rights letter sets forth the potential reasons the insurance company may
rely on to later deny coverage. It allows the insurer to investigate the claim and defend the
policyholder without waiving those asserted rights. A failure to issue a reservation of rights letter
may lead to a loss of the insurer’s coverage defenses. Similarly a failure to reserve rights with
respect to a particular defense may result in the insurance company being held to have
abandoned the right or may even prevent the insurer from denying its duty to defend.

Disclaimer of Coverage: According to some courts and statutes, an insurer that finds reason to
deny coverage must promptly alert the policyholder. A disclaimer of coverage is an insurer’s
denial of any obligation to provide coverage. Case law and statutes in some states require an
insurer to disclaim coverage within a specified period of being notified of a claim. Some courts
hold that, if an insurer does not promptly disclaim coverage, it may forfeit its right to do so.

Duty to Defend: A number of insurance policies require the insurance company to defend the
policyholder against lawsuits. This litigation insurance is called the "duty to defend.” Under
many insurance policies, an insurer with the duty to defend has the right and duty to select and
pay defense counsel. The duty to defend has been held to be broader than the duty to indemnify.
It encompasses not only the duty to defend covered claims, but also the duty to defend
potentially covered claims. Many courts have held the duty to defend to be indivisible. If one
claim in a lawsuit is potentially covered, the insurer must defend the entirety of the lawsuit until
it can establish that no potential for coverage exists. Some states require the policyholder under
certain circumstances to reimburse the insurer for the cost of defending claims for which no
potential for coverage exists. In some states, this right of reimbursement exists only if the insurer
reserves its rights to recoup these uncovered costs and the policyholder accedes to the
reservation.

Choice of Counsel: Some insurance policies, particularly professional liability insurance policies
and management liability insurance policies, impose the duty to defend on the

policyholder rather than the insurance company. These insurance policies often give the
policyholder its choice of counsel because the policyholder controls the defense. Some policies
restrict this choice to a particular panel of qualified counsel.

Cumis Counsel: The term Cumis Counsel comes from the landmark California insurance law
decision in San Diego Navy Federal Credit Union v. Cumis Insurance Company, 208 Cal. Rptr.
494 (Cal. App. 1984), which established the principle that, when an insurance company reserves
its right to deny coverage for certain claims in a lawsuit and by so doing creates a conflict
between its interests and its policyholder’s interests, the policyholder is entitled to independent
counsel of its choice at the insurance company’s expense. A number of states have adopted this
rule by statute or by case law.
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Hypothetical Factual Scenario

A Corp is a manufacturer and distributor of unique peanut-flavored drinks that have
swept the nation, and are beginning to gain traction in world wide markets. The unique
combination of cheap, low-fat protein, together with an injection of caffeine makes the
drink popular with dieters, and young people who need a jolt to stay up throughout the
night.

A Corp has taken to naming its products, using its distinctive “A” as a prefix: “Acola”,
“Agingerdrink™ and “Awater”. A Corp. has manufacturing plants in three states, but
maintains its headquarters in Georgia. A Corp. is distinctive in that it insists that it closely
supervise the building of all of its properties so that they are “green”, convey the latest
design, and comfort for employees. To accomplish this, A Corp. has created its own
construction company, “Aconstruction” that supervises the building process.

Aconstruction also has a charitable arm: “The A Foundation”, building low-cost “green”
housing for victims of hurricane and tornado damage. Volunteers from across the US
participate in building these homes.

A Corp. has regional distributors throughout the US. The charismatic 28 year old owner,
Sam “A” Ash, has built a campus for his headquarters near Atlanta, incorporating a gym,
sauna, hot tubs, and 24 hour cafeteria. His product line is growing to include refrigerated
drinks, as well as codes with each purchase for free music downloads.

A Corp. has also built its business through innovation: purchasing heavily on radio
advertising, sponsoring an Acola alternative music festival, and selling its drinks from
refrigerated carts near college campuses.

Sam wishes to expand to Asia, Africa and Europe, and wishes to be sure that his risks are
covered as he expands. His board is advocating that A Corp. consider an IPO once the
stock market settles down.

Questions for A Corp.’s new GC re A Corp.’s risk management and insurance:

1. How can A Corp. best manage its liabilities to minimize litigation potential and
costs? How can we best use our resources to minimize our exposure through
insurance and contractual risk transfer?

2. How can we best stay on top of the liabilities presented by everything that A
Corp. and its subsidiaries are doing?
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Westlaw,

162 Cal.App.3d 358, 208 Cal.Rptr. 494, 50 A.L.R.4th 913
(Cite as: 162 Cal. App.3d 358, 208 Cal.Rptr. 494)

P .
Court of Appeal, Fourth Disirict, Division 1, Cali-
fornia.
SAN DIEGO NAVY FEDERAL CREDIT UNION,
&t al,, PlaintiiYs and Respendents,

CUMIS INSURANCE SOCIETY INC., Defendant
. and Appellant, :
DO00911.
Civ. 31043,

Dec. 3, 1984,
Hearing Denied Feb., 21, 1985,

Insurer appealed a judgment of the Superior Court,
San Diggo County, G. Dennis Adams, J,, requiring
it to pay its insureds all reasonable past and firture
expenses of fheir independent counsel retained for
defense of a law suit filed apainst them, The Cowrt
of Appeal, Gamer, J., assigned, held that whers in-
surer retained counsel to defend the third-party law-
sult but reserved its right to assert noncoverage &l a
later date, a conflict of interest existed between the
inswrer and Insureds, and thus, insureds had right fo
independent counsel pald forby the Insurer,

Judgment affirmed.
| West Headnotes
|11 Attorney and Client 45 &=20.1

45 Attorney and Client

451 The Office of Attorney

451(B) Privileges, Disabitities, and Llabjhttes
45120 Representing Adverse Interests
45k20.1 k. In Genetal. Most Clted Cases

{Formerly 45k20)
An altorney who has dual agency status s subject
fo the rule that & conflict of interest between jointly
represented  clients occurs whenever their common
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Page 1

lawyer's representation of the one is rendered less
effective by reason of his representation of the oth-
er.

[2] Attorney and Client 45 €~>21,10

45 Attorney and Client
451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21.10 k. Dlsciosure, Waiver, or

Consent, Most Clted Cases :

While an insurance poliey provision reqmrmg &n

insured to permit insurer to employ an aftorney io

defend a third party suit may amount to a consent In

advance fo a conflict of interest, where the insured

affinnatively withdraws that consent by hirlng in-

dependent counsel, no doubt motivated by the in-

surer's reservation of rights, any such consent may

be deemed withdrawn,

[3] Attorney and Client 45 €=21L5(5)

45 Attorney and Client
451 The Office of Atforney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Inferests
45k21,5 Particular Cases and Problems -

45k21,5(5) k. Insurance, - Most

Cited Cases

Law firm hired by insurance company to defend ac-

tion brought against its insureds represented clients

with conflicting interests on the advisability of set-

tlement, where it was uncontested that basis for 1i-

ability, if any, might rest on conduet excluded by

terms of the insurance policy,

{4} Insurance 217 €=022929

217 Insurance
217XXIH Duty fo Defend
217k2925 FuHillment of Duty and Conduet
of Defense

© 2009 Thomson Reuters, No Claim to Ovle. US Gov, Works.
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162 Cal.App.3d 358, 208 Cal.Rptr. 494, 50 AL R.4th 913

(Cite as; 162 CalL.App.3d 358, 208 Cal.Rpir, 494)

217k2929 k. Conflicts of Interest; Inde-

pendent Counsel. Most Cited Cases
(Pormerly 217k514.15)

An insurer has to pay for an insured's independent
cotnsel where a conflict of interest exists in that
multiple theorles of recovery are alleged and some
theorles Involve uncovered conduct under the
policy, since if an insurer must pay for cost of de-
fonse and, when a conflict exlsts, the insurer may
have control of the defense if he wishes, it follows
the insurer must pay for such defense conducted by
independent counsel,

[5] Aftorney and Client 45 €=221,5(5)

45 Aftorney and Client
451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21.5 Particular Cases and Problems
. 45k21.5(5) k. Insuranice.  Most
Cited Cases
A conflict of Interest arises when an attorney rep-
resents both an lnsurer and the insured in'a thid-
patty action once the insurer {akes the view a cov-
erage issuie Is present,

[6] Altorney and Client 45 €=221.5(5)

45 Attorney and Client
451 The Office of Atfotngy
451(B) Privileges, Disabilities, and Liabilities
A5k20 Representing Adverse Interests
45k21.5 Particular Cases and Problems
45k21.5(5) k. Inswance, . Most
Cited Cases
A serlous conflict of mterest oceurs between an in-
surer and an insured when an insurer’s retained
counsel obtains information bearing directly on is-
sue of coverage during course of preparation of a
third-party suif.

[71 Attorney and Client 45 €5221,5(5)

45 Attormney and Client

Don't just survive. Thrive!
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451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilitics
45k20 Representing Adverse Intercsts
45k21.5 Particular Cases and Problems -
ASk21,5(5) k., Insurance. Most
Cited Cases
When an insurer's retained counsel represents both
the insurer and the insured in a third-party action,
recognition of a conflict in Interest cannot wait un-
il moment a tactical decision must be made during
trial, but rather, exlstence of such a conflict of in-
terest should be identified early in the proceeding
50 it can be treated effectively before prejudice has
oceurred fo either party.

[8] Insurance 217 €--22029

217 Insurance
217XXII Duty to Defend

217k2925 Fulfiliment of Duty and Conduct

of Defense

21762929 k. Condlicts cf Interest; Inde-
pendent Counsel. Most Cited Cases

(Formerly 217k514.15)

Where insurer retained counsel to defend a third-
party suit against insureds i which punitive dam-
ages were sought, with a potential result that there
would be no coverage under the policy, a plain con-
flict of interest existed in attorney's representation
of both the insurer and the insureds, for purposes of
determining whether insurer was liable to pay afior-
ney fees for independent counsel hired by insureds;
disagreeing with Zieman Mfz. Co. v. St Paul Fire
& Marine Ins, Co,, T24 F2d 1343,

[9] Attorney and Client 45 €52107

45 Attorney and Client
45T1EH Duties and Liabilities of Attorney to Client
45k107 k. Skill and Care Required. Most
Cited Cases -

Coumnsel represenfing an insurer and the Insured

owes both a high duty of care and unswerving alle-
giance.

© 2009 Thormson Reuters. No Claim to Orlg. US Gov. Works.

http:/fweb2.westlaw.com/print/printstream.aspx 7pri=HTMLE&destination=atp&sv=Split...
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162 Cal.App.3d 358, 208 Cal.Rptr. 494, 50 A L.R.4th 913

(Clte as: 162 Cal App.3d 358, 208 Cal.Rpir. 494)

[10] Attorney and Client 45 €-2L10

45 Attorney and Client
451 TFhe Office of Altorney
45KB) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests
45k21.10 k. -Disclosure, Walver, or
Consent, Most Cited Cases
When two clients have diverging interests, counsel

who represents both must disclose all facts and cir-.

cumstances to both clients to enable them to make
futelligent decisions regarding confinuing repres-
entation, ABA Code of PiofResp, EC5-14 to
BCS-17.

[11] Attorney and Client 45 €221.10

45 Attorney and Client
451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21.10 k. Disclosure, Waiver, or

Consent. Most Cited Cases

Canons of Ethics impose upon lawyers hired by an

insurer an obligation to explain to the insured and

the Insurer.the full implications of joint representa-

tion in situations where the Insurer has reserved its

rights to deny coverage. Prof.Conduct Ruls

5-102(B); ABA Cede of ProfResp, EC5-14 to

ECs-17.

[121 Attorney and Chent 45 €5221.5(5) .

45 Attomey and Client
451 The Office of Atftorney
451(B) Privileges, Disabilitigs, and Lsabxhtles
45k20 Representing Adverse Interests
45k21.5 Parficular Cases and Problems
45k21,5(5) k. Insurance. Most
Cited Cases
If an insured does not give an informed consent to
an atiorney's continued joint representation of in-
surer and the Insured in situations where the insurer
has reserved Hs rights to deny coverage, counsel

Don't just survive. Thrive!
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must cease to represent both. Prof.Conduct Rule
5.102(B); ABA Cede of Prof.Resp.,, EC5-14 to
EC5-17.

[13] Insurance 217 €~2929.

217 Insurance

217X X1 Duty te Defend

217k2925 Fulfillment of Duty and Conduct

of Defense -
207k2929 k. Conflicts of Interest; inde-
pendent Counsel. Most Cited Cases

{Formerly 217k514.15)
In the absence of insured's consent fo an attorney's
joint representation of the insurer and the insured,
where there are divergent inferests of the insured
and the insurer brought sbout by the insurer's reser-
vation of rights based on possible noncoverage un-
der the insurance policy, the insuter must pay in-
sured's reasonable costs for hirlng independent
counsel. . .

[14] Insurance 217 €=2928

217 nsurance
2FPXXIH Duty to Pefend
217k2925 Fulfillment of Duty and Conduct
of Defense
2172928 k, Right to Confrol Defense.
Most Cited Cases
(Formerly 217k514.7)
An insurer may not compel an insured fo surrender
control of litigation where insurer has reserved its
rights to deny coverage,

[15] Attorney and Client 45 €5221.5(5)

45 Attorney and Client
451 The Office of Attorney
45I(B) Privileges, Disabilities, and Lisbilities
45k20 Representing Adverse Interests
45%21,5 Particutar Cases and Problems
45k21.5(3) k. Insuramce. Most
Cited Cases

© 2009 Thomson Reuters. No Claim to Orig, US Gov. Works.

http://web2, westlaw.com/print/printstream.aspx 7prft=H TMLE&destination=atp&sv="Split...
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162 Cal. App.3d 358, 208 CalRptr. 494, 50 A L.R.4th 913
(Cite as: 162 Cal.App.3d 358, 208 CaLRptr, 494)

Insuranee 217 €£-22929

217 Insurance
217XXII Duty to Defend

217k2925 Fulfilinent of Duty and Conduct

of Defense
217k2929 k. Conflicts of Interest; Inde-
pendent Counsel. Most Cited Cases *
(Formerly 217k514.15)

Disregarding common interest of both insurer and
insureds in finding total nonliability in third-party
action for fortious wrongful discharge, Lreach of
covenant of good fakth and fair dealing, and other
claims against insureds, remaining interests of the
insurer and the insureds diverged to such an extent
as fo create an actual, ethical ¢onflict of inferest in
same attorney representing both the insureds and
their Insurer, warranting payment by insurer for in-
sureds’ independent counsel.
**495 *360 Hardin, Cook, Loper, Engel & Bergez,
Gennaro A. Filice I, Oakland, and Roberta E, Nal-
bandian, Sacramente, for defendant and appellant.

Breidenbach, Swainston, Yokaitls & Crispo, Los
Angeles, Bronson, Bronson & McKinnon, San
Francisco, W.F. Rylaarsdan, Los Angeles, Jeanne
E. Emrich, Long Beach, Ronald E. Mallen, San
Francisco, Michael J. Brady, Redwood City, David
R. Fuller, Chico, Raout D. Kennedy, Qakland, Paul
H. Cyril and David W. Gordon, San Francisco, as
amici curiag on behalf of defendant and appellant,

*361 Saxon, All, Brewer & Kincannon and Mark
A, Saxon, San Diego, for plaintiffs and respond- ents.

Leonard Sacks, Norihridge, Robeit E. Cartwright,
Harvey R. Levine, San Diego, Wylie A. Aitken,
Santa Ana, Harlan Arncld, Beverly Hills, Glen T,
Bashore, Notth Fork, Ray Bourhis, San Freneisco,
Richard D, Bridgman, Oakland, Bdwin Train Cald-
well, San Prancisco, David §. Casey, Jr, San
Diego, Victoria DeGoff, Berkelsy, #%496 Douglas
K. deVries, Sacramento, TI. Grieg Fowler, San
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Paged of 16

Pago 4

Francisco, Sanford M. Gage, Beverly Hills, Ian
Herzog, Los Angeles, G. Dana Hobart, Marina Del
Rey, Stanley K. Jacobs, Los Angeles, John C. Mc-
Carthy, Claremont, Timothy W. Peach, San Bern-
ardino, R.H, Sulnick, Los Angeles, Arme Werchick,
Sausalito, and Stephen Zetterberg, Claremont, as
antici curias on behalf of platntiffs and respondents,

GAMER, Associate Justice. ™"

FN* Assigned by the Chairperson of the.

Judicial Council.

Cumis Insurance Soclety, Inc. (Cumis) appeals a
judgment tequiring Cumis to pay the San Diege
Navy Federal Credit Unlon, LW, Jamieson and
Larry R. Sharp (insureds) all reasonable past and
futnre oxpenses of thelr independent counsel re-
tained for the defense of a lawsuit filed against the
insureds by Magdaline 8. Eisenmann (Bisenmann
action).F¥

FNL. Magdalinve S Elsenniann v, San
Diego Navy Federgl Credit Union, ef al,,
San Diego Superfor Coutt case number
469823,

The issne presented to this cowrt by the appeal is
whether an insurer is required to pay for independ-
ent counsel for an insured when the insuter
provides its own counsel but reserves its right to as-
sert noncoverage at a later date, We conclude under
thess olrcumstances there is # conflict of inferest
between the Insurer and the insured, and therefore
the insured has a right fo independent coumsel paid
for by the inswrer, =~ ™

The Bisemmann action against the insweds seeks
$750,000 general and $6.5 million punitive "dam-
ages for tortious wrongful discharge, breach of the
covenant of good faith and fair dealing, wrongful
interference with and inducing breach of contract,
breach of contract and Intentional infliction of emo-

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.

http:/fweb2 westlaw.com/print/printstream.aspx?prfi=HTMLE&destination=atp&sv=S8plit..,
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162 Cal.App.3d 358, 208 Cal. Rpfr. 494, 50 A.L.R4th 913
{Cite as: 162 Cal.App.3d 358, 208 Cal.Rptr. 494)

tional distress, Under insurance policies issued by
Cumis, the insureds tendered the defense of the Fis-
enmann action to Cwnis. Cutnis assoclate counsel
Willis E. McAllister reviewed the complaint in the
Eisenmann gction and concluded Cumis had a duly
to provide a defense to the insureds, MoAllister se-
Iected and retained, at Cumis’ expense, the San
Diego [aw fitm of Goebe! & Monaghan to represent
the interests of the insureds in the *362 Eisenmann
action. McAllister informed Goebel & Monaghan it
was to represent the insureds as to ail claims in the
Bisenmann action, including the punitive damages
claim, He also told Goebel & Monaghan Cumis was
reserving its right to deny coverage at a later date
and the Insurance policies did not cover punitive
damages, ' .

McAllister sent Goebel & Monaghan copies of the
insurance policies in effect and lelters accepting the
defense and reserving rights which were delivered
to the Insureds. McAllister never asked Goghel &
Monaghan for an opinion whether coverage existed
under the insurance policles, nor did Goebel &
Monaghan give any coverage advice fo either
Culs or the insureds..

McAllister believed if the Bisenmann action resul-
ted in a finding of wilful conduct or an award of
punitive damages, the Cumils policies did not
provide coverage for those damages. Moreover, his
view was if the Eisenmann action resulted i1 a find-
Ing of breach of contract as agalbst any of the in-
sureds, there might be no coverage under the relev-
ant Cumis policies. Accordingly, on behalf of
Cumis, MeAllister nofified each insured by letfer
Cumis was reserving its rights to disclaim coverage
and denying any coverage for punitive damages, 72

FN2. The reservation of rights letter ex-
plained:

“Because of the nature of the case and
the present lack of factual information

Don't just survive. Thrive!
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refative to the allegations of the plainiff,
it s necessary for CUMIS Tnsurance So-
ciety, Inc. to reserve its rights to dis-
claim coverage on the ground that the
actions complained of by the plaintiff are
not covered under the Dircctors and Of-
ficers Endorsement to the CUMIS Dis-
covery Bomd, or any other coverage
provided by CUMIS to you. CUMIS spe-
cifically denies any coverage for punit-
- ve damages in the aboyve-mentioned log-
al agtion, : S

“On behalf of CUMIS Insurance Soclety,
Inc., we will conduct an investigation of
this case, and provide the defense fo you
under a full ressrvation of the Society's
" rights. In addition, if CUMIS settles the
above-mentioned legal action, CUMIS
reserves its right to seek reimbursement
from you for such settlemnent amount if
noncoverage by CUMIS is subsequently
csfablished. Such Investigation, defense
or settlement shall not prejudice the
rights of CUMIS Insurance Society, Ine.
to disclaim coverage at 2 later date.

“Although CUMIS is not now denying
coverage, we are sending this Reserva-
tion of Rights letter to you so that we
may proceed to investigate the case, de-
~fend you or amrange settlement of this
suit pending a decision of whether or not
the actions complained of by the plaintiff
arg covered by CUMIS. In the meantime,
your rights and Interests are being pro-
tected as though coverage does extend to
the fact situation involved,”

#*497 The Credit Undon retained the San Diego law
firm of Saxon, Alt & Brewer {independent counscl)
to provide independent representation to protect the
insureds' interests. Independent counsel notified
Cumis it was retained to act as co-counsel with
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Gosbel & Monaghan and -presented Cumis a ¢laim
for its aftorneys' fees and costs, McAllister was per-
suaded California law requived Cumis to pay the
fees, and he agreed fo pay the fees and costs *363
incurred by independent counsel as co-counse! for
the insureds. Cumis paid two separate invoices for
legal services of Independent counsel but additional
involees were not paid, After independent counsel
sent a demand lefer fo Cumis and further discussed
the matter with McAllister, McAllister sought a
separate opinlon on the question from Cumis' homs
office and asked Goebel & Monaghan if it felt there
was @ conflict of inferest in representing the in-
sureds such that Cumis would be required to pay
the expenses of separate counsel, Goebel & Mon-
aghan told McAllister it did not see a confliet of in-
terest. Cumis’ home office came to the same con-
¢lusion and MeAllister notified independent coun-
sel Cumis would pay no further invoices.

In the Eisenmann action settlement conference, the
case did not settle after a demand within the Cumis
policy limits. Cumis authorized Goebel & Mon-
aghan to make an offer at the seitlement conference
but in an amount lower than Eisernmann's demand.
Goebel & Monaghan did not contact ihe Credit
Unlon before or durlng the seftlement conference,
but informed the Credit Union abouf the conference
afterward. - o T

In this action, the trial court ruled Cumis s required
to pay for the insureds’ hiring of Independent cotn-
sel, rojecting Cumis' argument the court was bound
by Gray v. Zurich Insurance Co. (1966) 65 Cal2d
263, 54 Cal.Rptr, 104, 419 P,2d 168, and reasoning;

*1, Gray luvolved a question of the duty to defend
in an assault and battery case rather then the ex-
tent and scope of that duty. The reasoning thus

used to support Gray is not confrolling, espe-

cially if it makes little sense.

3. The reasoning of Gray, ‘[slince ... the court in’

the third party suit does not adjudicate the issue
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of coverage the insurer's argument {as fo a con-
flict of inferest) collapses,’ just does not stand
scruting, What the defense atterney in the third
party case does impacis the coverage case, in
that, the questions of coverage depends [sic] on
the development of facts in the third party case
and thelr proper development js left fo the attor-
ney paid for by the Carrier. Gray recognized that
a finding in the third party action would effect
the issues of coverage in a subsequent case but
analyzed the question from the point of view of
the carrier. Gray recognized a possible conflict
from the point of view of the insured in footnote
18, where it stated: ‘In rare cases the issus of
punitive damages or a special verdiet might
present a conflict of interest, but such possibility
doss not outweigh the advantages of the general
mle, Bven in such cases, however, the insurer
will still be bound ethically and. legally, to litigate
in the interests of the jnsured? Additionally,
Gray was Jooking for & way o avoid a conflict of
initerest, to hold that it was excluding all other ap-
proaches just does not make common #364 sense.”

The court further explained its ruling:

“The Carrier is required fo hire independent connsel
because an atiorney in actual®*498 tiial would be
tempted to develop the facts to help his real oli-
enf, the Carrler Company, as opposed te the In-

sured, for whom he will never likely work again.

In such a case as this, the Insured is placed in an
jmpossible position; on the one hand the Carrier
says 1t will happily defend him and on the other it
says it may dispute paying any judgment, but
trust us. The dictum in Gray flies in the face of
the reality of insurance defense work, Insurance
companies hire refatively few lawyers and con-
cenfrate thelr business. A lawyer who does not
look out for the Cartier's best interest might soon
find himself out of work.”

[1112] In the usual tripartite relationship existing
between insurer, Insured and counsel, there is a
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single, common interest shared among them., Dual
representation by counsel is beneficial since the
shared goat of minimizing or eliminating liability fo
a third party is the same. A different situation is
presented, however, when some or all of the allega-
tions in the complaint do not fall within the scope
of coverage under the policy. In such a case, the
standard practice of an Insurer is to defend under &
reservation of rights where the insurer promises to
defend but states it may not indemnify the insured
if Hability is found, In this situation, there may be
little commonatity of interest™ Opposing poles
of interest are represented on the one hand in the in-
surer's desire to establish in the thivd party suit the
insured's “liability rested on intentional conduet” (
Gray, supra, 65 Cal2d 263, 279, 54 CalRptr, 104,
419 P2d 168), and thus no coverage under the
policy, and on the other hand in the insured's doslre
to “obtain a ruling ... such liability emanated from
the nonintentional conduct within his insurance
coverags” (1hid). Although Issues of coverags un-

der the policy are not actuatly litigated in the third '

party suit, this does not detract from the force of
these opposing interests as they operate on the at-
tormey selected by the insurer, who has a dual 365
agency status {sec Tomerlin v. Canadian Indenmnity
Co. {1964) 61 Cal2d 638, 647, 39 CalRptr. 731,
394 P.2d 571 ‘

FN3. Seo Purdy v. Pacific Automobile In-
surance Co. (1984) 157 Cal.App.3d 59, 76,
203 Cal.Rpir, 524, which states in part:

“[Tlhe ‘itlangular’ aspect of the repres
entation afforded the Insured by the in-
surer's lawyers is described as a coalition
for a common purpose, a favorable dis-
position of the claim-with the attorney
owing duties to both clients. As a prac-
tlcal matter, however, there has been re-
cognition thaf, in reality, the insurer's at-
torneys may have closer ties with the in-
surer and a more compelling Enterest in
protecting the Insurer's position, whether

“or nof it coincides with whal Is best for
the insured. [Citation.}

“The problem arises when the attorney
knows, or should know, when a conflict
has appeared between the insurer and the
insured as to the most beneficial course
of action indicated by the developing cir-
_cumstances. Tt has long been the law in
this state that when a conflict develops,
the insurer camnot compel the insured fo
surrender control of the litigation, and
must, if necessary, secure indepsndent
counsel for the insured, [cltations] and,
as was explained in Previews, Ine. v
California Union Ins. Co. (9th Cir.1981)
640 F.2d 1026, 1028, the insurer's oblig-
ation [to defend, after the appearance of
a conflict] ‘extends to, paylng the reason-
able value of legal services and costs
peiformed by independent counsel selec-
{ed by the Insured.” [Citations.}”’

FN4. An atforney having dual agency
status is subject to the rule a *[conflict of
interest bebween jointly represented clients
occurs whenever their . common lawyer's
representation of the one Is rendered less
effectlve by reason of his representation of
the other” ( Spindle v. Chubb/Paclfic In-
demnity Group (1979) 89 Cal.App.3d 706,
713, 152 Cal.Rptr. 776). While it has been
said a policy provision requiring the in-
sured o permit the insurer to employ the
attorney to defend the third party suit
amounts fo a consent in advance fo the
conflict of interest (see Lysick v Walcom
(1968) 258 Cal.App2d 136, 146, 65
Cal.Rptr. 406), where the insured affitmat-
ively withdraws that consent by hiring in~
dependent counsel, no doubt motivated by
the Insurer's reservation of rights, any such
consent may be deemed withdrawn (see
Employers’ Fire Insurance Company V.
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Beals (1968) 103 R.1, 623, 240 A.2d 397,
403).

Here, 1t is uncontosted the basis for Hability, if any,
might rest on conduct excluded by the terms of the
insurance policy, Goebel & Monaghan will have to
make certain decisions at the trial of the Eiseamann
action witich may either benefit or harm the in-
sureds. For example, it will have to seek or oppose
special verdicts, the answers to which may benefit
the insureds %7499 by finding nonexcluded conduet
ahd harm either Cumis' position on coverage or the
insureds by finding excluded conduct. These de-
cisions are numerous and varied. Each time one of
them must be made, the lawyer is placed in the di-
lemma of helping one of his clients concerning in-
surance coverage and harming the other,

The conflict may appear before trial. Goebel &
Monaghan represented the insureds in the Eisen-
mann action sef{lement conference and the case did
not scttle although a demand was made within
policy limits, Before and during the settlenent con-
ference, Goebel & Monaghan was in conlact with
Cumis but had no contact with the insureds about
seftlement until after the conference ended, The in-
sureds then wrote a letter fo counsel;

*¥ou should know that the Credit Union desires the
lawsuit to be seftled without trial. Our insurance
coverages, duly paid and contracted for, are pre-
cisely for such cases and any settlement liability
that may arise therefrom. Your confidence in the
defensibility of the case is appreciated, Should
trial prove vou wrong, however, and the jury
awards damages, the Insurance may no longer
cover the Credit Union's possible losses. As you
know, such losses would considerably exceed any
possible settlement amount. It is clear that trial in
liew of setlement in this case subjects the Credit
Union to a considerably additional risk while
possibly lowering or eliminating a claim payout
by CUMIS. Such is not the basic premise upon
which we confracted for insurance with CUMIS.
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1 wge you o work for an appropriafe setilement
before trial in this case so that CUMIS will have
provided the risk protection for which the Credit
Union has contracted.” _ ’

[3] *366 On the advisability of settlement, Goebal
& Monaghan represented cllents with conflicting
interests ( Tomerln v, Canadian Mdemnity Co.,
supra, 61 Cal2d 638, 647, 39 CalRpir. 731, 394
P23 571). No matter how honest the intentions,
counsel cannot discharge inconsistent duties,

The potential problems may develop during preteial
discovery which must go boyond simple prepara-
tion for a favorable verdict to develop alternate
strategies minimizing exposure. Goebel & Mon-
aghan was bound to investigate all conceivable
Lases on which lability might attach. These invest-
igations and client communications may provide in-
formation relating directly to the coverage issue.
Furthermore, counsel may form an opinion abont
the insureds' credibility, As between counsel's two
clients, there is no confidentlality regarding com-
munications infended to promote common goals
(Bvid.Code, § 962). But confidentlality is essential
where communication can affect coverage. Thus,
the lawyer is forced to walk an ethical tightrope,
and nof comumunicate relevant fnformation which is
beneficial fo one or the other of his clients, ™5

FN35, The coutt in Indusivial Indem. Co. v.
Great  Americen Ins, Co. (1971 73
Cal.App.3d 529 at 536 in footnote 5, 140
“CalRptr, 806, cited EF. Huton & Com-
pany ¥ Brown, 305 F.Supp. 371, 393-394,
on & related issue. The Hufton court stated:

“ *[Tihe basis for the rule against repres-
enting conflicting interesis -is broader
than the basis for the atforney-client
evidentiary privilege [Bus. & Prof.Code,
§ 6068]. The evidentiary privilege and
the ethical duty not to disclose confid-
ences both arise from the nced to en-
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courage chients to disclose atl possibly
partinent information fo their attornsys,
and both protect only the confidensial in-
formation disclosed. The duty not to rep-
resent conflicting inferests, on the other
hand, is an outgrowth of the attorney-cli-
ent refationship itself, which is confiden-
tigl, or fiduciary, in a broader senss, Nof
only do clients at times disclose confid-
ential information to their attomsys; they
also repose confidence in them. 'The
privilege is bottomed only on the first of
these atiributes, the conflicting-interests
rule, on both.’ (Fus. omitted. Id at p.
394.)" (See alse Parsons v. Continental
National  American Group ([1976) 113
Ariz, 223, 550 P.2d 94, 98-99.)

The ABA Code Ethical Considerations 5-1 reads:

“The professional judgment of a lawyer should be
exercised, within the bounds of the new Iaw,
solely for the benefit of his client and free of
compromising influences**500 and loyalties,
Neither his personal inferests, the interests of oth-

er clients, nov the desires of third persons should .

be permitted to diluie his loyalty to his client.”

ABA Code Ethical Considerations 5-15 states, in
pertinent part:

“If a lawyer is requested to undertake or to continue
representation of muliiple ¢lients having poten-
tially differing Interests, he must weigh carefuily
the possibility that his judgment may be impaired
or his loyalty divided if he accepts or continues
the employment. He should r¢solve all doubts
against the propriety of the representation. A law-
yer should never represent in litigation*367 mul-
tiple clients with differing interests, and there are
fow situations in which he would be justified in
representing In litdgation multiple clients with po-
tentially differing interests. I a lawyer accepted
such employment and the interests did become
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actually differing, he would have to withdraw
from employment with likelihood of resulting
hardship on the clients; and for this reason it is
preferable that he refuse the employment imi-
tially.”

The standard of care expressed in the ABA canoans
underscores the existing conflict.

Cumis contends Gray v. Zurich Insurance Co.,
supra, 65 Cal2d 263, 54 CalRptr, 104, 419 P.2d
168, is confrolling and asserts Cwmnis fully met its
duty to defend when it retained counsel at its ex-
pense and instructed counsel fo defend the insureds
in the underlylng action.

Gray dealt with an insurer's duty to defend in the
face of a third party complaint against the insured
alleging the insured caused intentional injury which
by the policy's terms is not within its coverage. The
insured, Gray, was sued on the basis he “wilfully,
maliciously, brutally and intentionally assaulted”
the third party who prayed for both actual and pun-
itive damages. The insurer refused to defend and
the third party action went to judgment against the
insured for actual damages. Gray then sued the in-
surer for breach of its duty to defend. Holding the
insurer breached its duty fo defend and was lisble
for the amount of the judgment in the third party
suit, plus costs, expenses and attorney's fees for de-
fending that suit, the Supreme Court said, in par,
the insurer “bears & duty to defend its insured
whenever it ascettains facts which give rise to the
potential of liability under the poliey” { Gray,
supra, 65 Cal2d 263, 276-277, 54 CalRpir, 104,
419 P.2d 168), Gray pointed out the third party suit
did not necessarily mean a recovery by the third
party would be outside the pelicy's coverage ¥
and it emphasized this “potential”’ or “possibility”
of coverage in concluding the insurer “should have
defended because the loss could have faflen within
that lability” (id at p. 277, 54 CalRpfr. 104, 419
P.2d 168).
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FNG.  “Jones' {thivd . party] complaing
clearly presented the possibility that he
might obtain damages that were covered
by the indemnity provisions of the policy.
Even conduct that is fradittonally classified
as “Intentlonal’ or ‘wilful® has been held to
fall within indemnification coveérage. {Fn.
omitted,] Moreover, despite Jones' plead-
ing of intentional and wilful conduct, he
could have amended his complaint fo al-
lege merely negligent conduct. Further,
plaintiff [Glay] might have been able to
show that in physically defending himself,
even if he exceeded the reasonable bounds
of self-defense, he did not commit wilful
and intended injury, but engaged only in
nonintentional tortious conduct” { Gray,
supra, 65 Cal2d 263, 277, 54 CalRpin
104,419 P.2¢ 168,) | '

The insurer argued it had no duty to defend because
its interests and those of its insured were opposed,

The insuver assertec? had it defended the third *368

patty suit,

“it would have sought to establish either that the in-
sured was free from any Habillty ot that such 1i-
ahifity rested on intentional conduct. The insured,
of course, would also seek a verdict holding him
not ligble but, if found liable, would atfempt to
obtain a ruling that such liability emanated from
the nonintentiona! conduct within his insurance
coverage. Thus, defendant confends, an Insurer, if
“obligated to defend in this situation, faces an in-
soluable**501 ethical problem.” ( Gray supra,
65 Cal2d af pp. 278 279, 54 Cal an 104 419
P.2d 168.)

The court rejected the argument.

“Since, however, the court in the third party suit
does not adjudicate the issue of coverage, the In-
surer’s argument collapses, The only question
there litigated is the insured's lability. The al-
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leged victim does not concern himself with the
theory of liability; he desires only the largest pos-
sible judgment. Similatly, the insured and insurer
seek only to avold, or at least to minimize, the
judgment. As we have noted, modern procedural
rules focus on whether, on a given set of facts,
the plaintiff, regardiess of the theory, may recov-
er. Thus the question of whether or not the in-
sured engaged in jutentional conduct does not
normelly formulate an issue which is resolved in
that litigation.® (Gray, supra, 65 Cal.3d at p. 279,
54 CalRptr, 104, 419 P.2d" 168; emphasis by the
eourt,)

At the same time, however, the couri recognized, in
the fooinote to this passage, “[iln rare cases the is-
sue of punitive damages or & special verdict might
present a potential conflict of interests, but such a
possibility does not outweigh the advantages of the
genoral Tule, Even in such cases, however, the in-
surer will still be bound, ethically and legally, to
litigate in the inferests of the nsuwred” ( Gray,
supra, 55 Cal,2d at p. 279, fn. IS 54 Cal, Rptr 104
419 P.2d 168

Gray found the insurer's contractual duty to defend
cannot be avoided by creating a conflict of intersst.
Gray 1s 1ot confrolling here because it doos not ad-
dress whether the scope of the duty to defend in-
cludes payment for the insured's independent coua-
sel where a conflict of interest exists.

We find authority for that proposition in an earlier
case, Tomerlin v. Canadian Indemnlty Co,, supra,
61 Cal2d 638, 39 CalRptr, 731, 394 P3d 571,
which involved & coverage problem atising out of a
third party complaint alleging conduct parfially ex-
cluded under the policy, Tomerlin stated:

“Simifarly, in cases involving multiple claims
against the insured, some of which fall within the
policy coverage and some of which do not, the
insurer may be subject to substantial temptation
to shape lts defense 5o as to place the risk of loss
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entirely upon the insured....

“It is true, of course, that defendant's attorney owes
to the insured a legal duty fo defend in good
faith, but as Professor Keeton points out ‘On the
#369 other hand [ihe]l company has no duty fo
sactifice its own interests when they conflict with
those of the insured” (Keeton, Liabifity Insur-
aince & Responsibility for Seitlement, supra, 67
Harv.L.Rev, 1136, 1170.)

“Customartly, Insurers, in cases involving tort
claims in excess of policy limiis, notify the in-
sured that he may employ his own attorney to
patticipate in the defense. (Id. at p, 1169.) A like
duty must arise in the instant case in which po-
tential conflict stemmed not only from the mul-
fiple theorles of the Viilines complaint and the
propriety of settlement, but from fhe toial ab-
sence in defendant of any economic inferest in
the outcome of the suit” ( Towerlin, supra, 61
Cal.2d at p. 647, 39 Cal.Rptr. 731, 394 P.2d 571.)

[4] Thus, the California Supreme Court recognized
where, as here, multiple theories of recovery are al-
leged and some theories invelve uncovered conduct
under the policy, a conflict of interest exists,
Tomerlin concluded; “In actions in which ... the in-
surer and insured have conflicting interests, the in-
surer may not compel the insured to surrender con-
trol of the ltlgation. {Citations.)” ( Tomerlin, supra,
61 Cal2d at p. 648, 39 Cal.Rpir. 731, 394 P.2d
571.) Although Tomerlin did not expressly state the
insurer had to pay for the insured’s indepsndent
counsel under such circumstances, this Is necessar-
Hy hnplicit in the decision. If the insurer must pay
for the cost of defense and, when a conflict exisis,
the insured may have contrel of the defense if he
wishes, it follows the insurer **502 must pay for
such defense conducted by independent counsel,

Other decisions following Tomerlin have déveioped
its reasoning further. For example, fadusivial In-
demnity Co. v. Great American Ins. Co., supra, 13
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Cal. App.3d 529, 140 Cal.Rptr. 806, held a coverage
dispute between insurer and insured, similar to that
here, created a conflict of interest. In Mndustrial, an
employce of one of the insured's subcontractors was
killed on the job. The employed's heirs sued, among
others, the insured, Tomei, and the city which had
contracted fo have the insured do the work, The in-
surance policy named the city as an additional in-
sured but coverage applied to the city only if its
negligence was secondaty, passive and vicarious,
ie., only if it was not gctively negligent, Tomei was
fully covered under the policy. The insurer retained
counsel to defend both Tomel and the city. In
December 1970, about fwo months before frial,
counsel acquired knowledge the coity was actively
negligent and, on the eve of frial, he sent a reserva-
tion of rights Ieffer to the olfy and hired independ-
ent counsel fo represent.it. One day lafer, fhe case
was seftled with the insurer apportioning $100,000
of the liability to the ¢ity where coverage was in
question, and only $62,000 to the fully. insured
Tomei, The city was never consulted about the in-
suret's apportionment. After the insurer pald the
settlement, it sued the city and its *370 other in-
surer n declaratory relief for reimbursement, using
the same counsel it had retained to defend the third
party sult, The cliy did nof respond direclly but
filed a cross-complaint afleging breach of the in-
surer’s duty to defend as a result of the Insurer’s re-
taining one attorney with conflicting interests in the
thied party suit. )

Industrial spoke of the conflicts of interest in the
third party actien as follows:

“In the Sanchez [third party] action Runkle
{counsel retained by insuter] had three clients:
Industrial, Tomei and the City. We assume that
there was ne conflict between Industrial and
Tomei, whose protection under the ndustrial
policy appears o have been as broad as its expos-
wre to liability in the Sanchez action, There were,
however, obvious conflicts between Industrial
and the City, as well as between Tomei and the
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City.... The Industrial-City conflict arises from
the simple fact that, as Indusirial sees if, the
City's coverage under the endorsemenis fo the
Tomel policy was hot as broad as the Clty's ex-
posure to the Sanchez heirs, Bssentially, the less
‘vicarfous' the City's Hability, if any, turned out
to be, the less as the danger that ’ehe Industrial
pohcy would cover.

......................

“That Runkle represented conflicting interests in
the Sanchez action is now plain. (See Rules of
Prof. Conduct, rule 5-102(b).) As far as the re-
cord shows, the consent of the City to Runkle's
representation of ¢onflicting interests was never
obtained. (See Lysick v. Walcom, 258 Cal.App.2d
136, 147 [65 CalRpfr, 406] ...) It may well be
that the conflict was nol apparent when Runkle
assumed the defense of the Sanchez action. It
musf, however, have become cbvious sometime
before December 1970, when Industrial first as-
serted "its position with respect to the Cily's cov-
erage under ifs endorsemenis. Even then Runkle
did not discontinue the relationship, {See Fsinnael
v Millingfon, 241 CalApp.2d 520, 526-527 150
CalRptr. 5921 ..J" (Fus, omitted; Industrial In-
demnily Co, v, Great American Ins. Co., supra,
73 Cal.App.3d 529, 536-537, 140 Cal Rpir, 806.)

[51{61[7] Although the issue before the court in fn-
dustrial pertalned to the conflict of interest problem
in the later action in which coverage was in issue,
the court recognized retained counsel is bound to
learr about coverage issues as he prepares the carli-
er sult'( Industriaf, supra, 73 Cal.App.3d at p. 535,
140 Cal.Rptr. 806). A confHict arises once the in-
surer takes the view a coverage issue is present. In
Industrial, the retained counsel's recently acquired
knowledge of the City's active negligence, com-
bined with its reservation of rights, made the con-
flict “obvious sometlme®®503 before December
1970" ( Industrial, supra, 73 CalApp.3d at p. 537,
140 Cal.Rpir, 806). Thus, Industrlal recognizes a
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serlous conflict of interest oecurs when insurer's re-
talned counsel obtains information bearing *371
directly on the Issue of coverage dwring the course
of preparation of the third party suit. There is no
room under Indusérial for labeling the conflict there
described as mevely a “potennal” oneB7

" FN7, Cumis makes a distinction between
“sotential” and “actual® conflicts of in-
forest which is invalid and unworkable,
Recognition of a confliet cannot wait untit
the moment a tacticaldecision must be
made during trial. It would be unfair to the
insured and generally unworkable to bring
in counse! midstream during the course of
{rial expecting the new counsel to contrel
the litigation, Conirary fo Cumis' argu-
ment, the existence of a conflict of interest
should be identified carly in the proceed-
ings so it can be ireated effectively before
prejudice has ocourred (o elther parly. Xt
may well be in a given case special ver-
dicts will not be requested or given, and

" other indicators of the basis of Hability
“such as punitive damages will not come in-
to play. Nevertheless, this often cannot be
known imtil shortly before the case is sub-
mitted to the jury. By that time, If is nor

" mally too fate fo prevent prejudice,

In Execuiive Aviation, Inc. v. Nafional Ins. Under-
writers (1971) 16 Cal.App.3d 799, 94 CalRptr.
347, the same insurer-selecied attorney represented
the insurer in a property coverage action by the in-
sured against the insurer and represented the in-
sured and Insurer in 4 third party suit against the in-
sured. Both actions arose from the same aceident, 8
plane crash during a flight whers there was a ques-
tion whether the plane was being used in “common
carriage.” If the plane was ultimately found to have
been used in common carriage, there would be no
coverage under the terms of the policy. The attor-
ney defending the propetty damage action against
(he Insyrer on this basis would be operating directly
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agalnst the nsured's interest In obfaining coverage
for the third party suit. o

The appeliate court stated:

“A regsonable solution was proposed by the New
York Court of Appeals in Prashker v. United
States Guarantee Company (1956) 1 N.Y.2d 584
(154 N.Y.8.2d 910, 136 N.E.2d 871] ..., namely,
that whete a conflice of interest has arisen
betwveen an insurer and iis insured, the attorney to
defend the insured In the tort suit should be selec-
ted by the insured and fhe reasonable value of the
professional services rendered assumed by the in-
surer. If the insured and the insurer are represen-
ted by two different attorneys, cach of whom is
pledged to promote and protect the prime in-
terests of his client, adequate representation s
guaranteed and the deleterious effect. of the con-
flict of interest imposed on an atfomney who at-
tempts the difficult task of representing both
parties is averted.” ( Executive Avialion, supra,
16 Cal.App.3d at p. 809, 94 CalRptr, 347.) '

The coutt concluded: .

“We hold, therefore, that in a conflict of intorest
situation, the insurer's desire to exclusively con-
trol the defense must yield to its obligation to de-
fend its policy holder. Accordingly, the insurer's
obligation to defend extends to paying the reas-
onable value of the legal services and costs per-
formed by independent counsel, selected by the
insured [citation].... We conclude that the insured
here is entitled to the reasonable vatue of the leg-
al services rendered by its independent
counsel*372 and the costs in the Dakin action.” (
Execnfive Aviation, supra, 16 Cal.App.3d at p
8§10, 94 Cal.Rptr. 347.)

The conflict in Executive Aviation is no more “real
and existing™ than the conflict In Cumis' case, In
both instances, the Interests of insured and insurer
diverge and conflict, differing only in degree of im-
mediacy. The result of the existing conflict is the

same in each instance,

In Previews, Ine. v. California Union Ins. Co. (9th
Cir.1981) 640 F.2d 1026, the Court of Appeals de-
cided the insurer was required to pay for independ-
ent counsel dus in part to a claim for punitive dam-
ages. The Court of Appeals said in applying Cali-
fornia law: ' ' .

#%504 “This case presents a plain conflict of in-
terest... [The insurer's] best interests are served
by a finding of willfll conduct because it thus
may not be deented fiable. Previews, on the other
hand, could suffer greater loss by a finding of
willful conduct because Previews would then be
lisble for punitive damages. Thus, the distriot
court ‘properly decided that Previews was entitled
to cngage outside counsel” { Previews, supra,
640 F.2d at p. 1028.) '

[8] The point Previews makes about the insurer's
inferests belng served by a finding of wilful con-
duct and resuitant punitive damages fully appiles to
this case. Cumis retained counsel for a third party
suif, the Eisemmann action, in which punitive dam-
ages were sought with a potential result there would
be no coverage under the policy. The “plain conflict
of interest” language of Previews, applics equally
to this aspect of the case. Entitlement to independ-
ent counsel paid for by the insurer under its duty %o
defend Is an order Previews divectly supports./™®

FN8, Cumis cites a recent Ninth Circuit
case, Zieman Mfg. Co. v. St Paul Fire &
Marine Ins. Co. {Sth Cir1983) 724 F.2d
- 1343, which svmmatily approved the dis-
trict court's denial of fees for independent
counsel, According to the decislon of the
disttiet conrt approved by the Court of Ap-
peals, the insured hired independent coun-
sel after the third party amended his com-
plaint to claim punitive damages and the
fnsurer notified the Insured there was no
coverage for wilful sctions. The insurer
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provided a defense to the third party suit.

Reviewing a summary judgment in favor
of the insurer in the insured's action for
breach of the duty to defend {and the im-
plied covenant of good faith) the Court
of Appeals sought only to determine
whether any genuine issues of material
fact existed ( Zieman, supra, 724 F.2d at
p. 1344). Doing so, the Court of Appeals
gave the following analysis: -

“Zieman {insured] alleges that a conflict
of inferest arose when fhe punitive dam-
age claim ‘was filed in addition fto the
damage claim, Zieman characterizes this
as a genuing issue of material fact;
however, it fails fo point to any facts in
dispute relating to this issue, Nor does
Zieman present any ovidence that an ac-
tual conflict of interest existed which
would prévent St Paul's retained counsel
from defending Zieman. 8t Paul (by
providing the legal services of Hillsinger
and Costanza) fulfilled its contractual
duty to defend Zieman onr all claims
against it.” { Zieman, supra, 724 F2d at
pp. 1344-1345) -

It s apparent Zieman'’s dominant conecern
was whether an issue of material fact
was present. The cowrt said no to this
question, ¥ made no analysis of the pres-
ence or absence of a conflict of interest,
merely pointing to the absence of any
facts in dispute refating to the conflict of
interest issue and the absence of evid-
ence of actual confifct of interest. It is
apparent the Cowrt of Appeals did not
address the merits of the conflict of in-
terest issue. Thus, Zieman does not rep-
rosent a holding on the issue we con-
sider. Moreover, to the extent Ziemon
could be read as deciding the issus we
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consider, it does not reflect California law.

*373 In Purdy v. Paclfic Awtomobile nsurance Co,,
supra, 157 Cal.App.3d 59, 203 CalRptr, 524, the
plaintiff offered to settle his third party action with-
in policy hmits under circumstances where cousel
retained by the insurer knew an excess verdicl was
probable. The insurer refused the offer. The court
stated retained counsel was in a conflict of interest
sitnation and the insured had a right to independent
counsel pald for by the insuter, Further, the court
stated:

“[Tlhe recerd discloses that Purdy had in fact em-
ployed independent counsel  as of December
1972, prior to the last offer of settlement; and that
counsel strongly urged scitlement of the Paitin
suit, Pacific, however, retained conirol of the It
igation-to Purdy's disadvaninge. The fact that
Purdy did have independent counsel at a crucial
stage of the settlement negotiations undoubtedly
explains why the causes of action against the
lawyer defending herein were not refined to
charges of failing to disclose a conflict between
the insurer aud the insured.” (Jd. at p. 77.)

Other jurisdictions reach varying conclusions on
the issue before us (see Employers' Fire Insurance
Company v. Beafs, supra, 103 R1. 623, 240 A.2d
397, 404, and works cited). B
FN9. Among the cases from other juisdic-
tions which are generally supportive of ti tle
view we take are the following:

_ Alaska’ Continental Ins. Co. v. Bayless &
Roberts, Ine, (1980) 608 P.2d 281;

Ariz, Fulton v, Woorford (1976) 26 Ar-
iz.App. 17,545 2.2 979; -

W Maryland Casualty Co. v. Peppers
(1976) 64 111.24 187, 355 N.E.2d 24, 30;
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Md, Southern Md, Agr. Ass'n v. Bitumin-
ens  Cos. Corp. (DMdA.1982) 539
F.Supp. 1295;

Mass., Magoun v. Liberty Mutual Insur-
ance Company (1964) 346 Mass, 6’1’1‘,
195 N.E2d 514, 519;

N.Y. Prashker v. United States Guaran-
fee Co (1956) 1 N.Y2d 584, 154
N.Y.8.2d 910, 136 N.E2d 871; and see
Utica Mutual Insurance Co. v Cherry
(1974), 38 N.Y.2d 735, 381 N.Y.8.2d
40, 343 N.E2d 758; Public Service Mu-
tal Ins. Co. v. Goldfrh (1981), 53
N.Y.2d 392, 442 N.Y.S2d 422, 425
N.E.2d 810;

R.I, Emplayers’ Fire Insurance Company
v. Beals, supra, 103 R, 623, 240 A2d
397

Tex. Steel Erection Co., Inc. v. Travelers
Indemnity  Co. {(Tex.Civ.App.1965y 392
S.W.2d 713; and sce Saiferwhite v. Stolz
(1968) 79 N.M, 320, 442 P.2d 31¢;.

Jurisdictions ruling fo the confrary in-
clude:

Ohio Motorists Mutual Inswrance Co. v
Trainor (1973) 33 Ohio St.2d 4, 294
N.E2d 874;

Va, Normewt v. Insurance Company of
North America (1978) 218 Va, 718, 239
S.E.2d 902.

*#505 The lawyet's dutics in the conflict of interest
situation presented here are correlative fo the in-
surer’s contractual dufy to pay for an independent
lawyer #*374 when it reserves its rights to deny cov-
erage under the policy. California Rules of Profes-
sional Conduet rule 5-102(B) states: “A member of
the State Bar shall not represent conflicting in-

terests, except with the written consent of all parties
concerned.”

91 10] Counsel representing the msurer and the in-
sured owes both a high duty of care { Iysick v. Wal-
com, supra, 258 Cal.App.2d 136, 146, 65 CalRptr.
406) and unswerving allegiance ( Betis v. Allstate
Ins. Co. (1984) 154 Cal.App.3d 688, 715-716, 201
Cal.Rptr. 528). When fwo clients have diverging in-
terests, connsel must disclose all facts and circum-
stances to both clients to enable them jo make intel-
ligent decisions regarding continuing representation
{ Ishmael v. Millington (1966) 241 Cal.App.2d 520,
528, 50 Cal.Rpte, 592), The ABA Model Code EC
5-14, 5-15, 5-16 and 5-17 reinforce these constelc-
tions, BEC 5-16 stating in pari: “[Blefore a lawyer
may sepresen{ multiple clients he should explain
fully to each client the implications of the common
representation and should accept or continue em-
ploymeni only if the clients consent,”

One commentator analyzing these Ethical Consid-
erations concluded:

“The emphasis of the ... Rules suggests a functional
means of resolving the conflicts which confront
counsel hired by an insurer fo defond its Insured,
The best course Is for an attorney to beware of
the potential for conflict at the outset.... Where a
question exists as fo whother an occurrence is
within coverage, independent counsel represent-
ing the insuted’s Interests is required, The insurer
Is contractually obligated to pay for Insured's in-
dependent counsel.” (Dondaville, 1982, Defense
Counsel Beware: The Perils of Conflicts of In-
teres, 26 Trial Lawyet's Guide, 408, 415.)

The Committee on Professional Responsibility of
the State Bar of Louisiana reaches the same concle-
sion,

“Under the circumstances presented, the Committes
is of the opinfon that it would be improper, with
or without the consent of all parties concerned,

© 2009 Thomson Reuters, No Claim to Orig. US Gov, Works.
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for the same atiorney to represent both the insurer
and the insured.

“The Committes is compelled to this conelusion
based upon its belief that once the insurer decides
to assert @ coverage defense, the same attorney
may not represent both the insured and the in-
stwrer, Canon 5 and, to some extent, Canon 7,
would militate against such dual representation.
EC 5-1 provides that the attorney's professional
judgment should be exercised ‘solely for the be-
nefit of his client and free of compromising influ-
ences and layalties,” including ‘interests of other
clients,” EC 5-14 states that an attorney cannot
represent two clients with *conflicting, inconsist-
ent, diverse, *375 or otherwise discordant’ in-
terests. And EC 5-15 indicates that counsel’
‘should resolve all doubts agamst the proprlety of
the representation,’  °

“The Commitice feels that when coverage is dis-
puted, the interests of the insured and the insurer
are always divergent. The attomey shonld not be
placed **506 in the position of divided loyalties,
Such an arrangement would be adverse to the
best inferests of the insured, the insurer, the attor-
ney, and the profession.” (Opn. Nu 342 22
La Bar I. (Ruly 1974).)

[11{12][13][14][15] We conclude the Canons of
Ethics impose upon lawyers hired by the insurer an
abligation to explain to the Insured and the insurer
the full implications of joint representation it situ-
atlons where the insurer has reserved Hs rights to
deny coverage. If the insured does not give an in-
formied consent to continued representation, coun-
sel must cease fo represent both. Moreover, in the
absence of such consent, where there are divergent
interests of the insured and the insurer brought
about by the insurer's reservation of rights based on
possible noncoverage under the insurance policy,
the insurer must pay the reasonable cost for hiriag
independent connsel by the insured. The insurer
may not compel the insured to surrender conirgl of
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the litigation ( Tomerlin v, Canadian Indemmity
Co., supra, 61 Cal.2d 638, 648, 39 Cal.Rptr, 731,
394 P.2d 571; and sce Nike, Ino v, AHantic Mut
Ins. Co, (1983) 578 F.Supp. 948, 949). Disregard-
ing' the common inferests of both insured and in-
surer In finding tofal nonliability in the third party
action, the remaining interests of the twao diverge fo
such an extent as to create an actual, ethical conflict
of interest warranting payment for the insureds' in-
dependent counsel, -

Judgment affirmed.

GERALD BROWN, P.J., and STANIFORTH, J.,
coneur,

Hearing denied; BROUSSARD AND LUCAS 11,
dissenting.

Cal.App. 4 Dlst, 1984,

8an Diego Navy Federal Credit Union v. Cumis
Ins. Society, Inc,

162 Cal.App3d 3538, 208 CalRph. 494, 50
ALRAth 613

END OF DOCUMENT
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ACC Extras

Supplemental resources available on www.acc.com

Insurance Insights: Practical Issues that Affect Your Company's Day-to-Day
Business.

Program Material. December 2007
http://www.acc.com/legalresources/resource.cfm?show=19882

A Policyholder's Primer on Insurance.
InfoPak. September 2005
http://www.acc.com/legalresources/resource.cfm?show=19648

Bet the Company: Litigation from a Policyholder's Perspective.
ACC Docket. May 2009
http://www.acc.com/legalresources/resource.cfm?show=206899

Please note, these additional resources are provided by the Association of Corporate
Counsel and not by the faculty of this session.
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