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as assistant vice president and head of global sourcing at MassMutual, a position he held
until he entered his current role. Prior to joining MassMutual, Mr. O'Neil served in the
litigation departments of Monarch Life Insurance Company and Unum Provident
Companies. He began his law career as an assistant district attorney in Hampden County,
Massachusetts.

Mr. O’Neil received a BS from Western New England College, and a JD from Western
New England College School of Law.

David H. Paige

David H. Paige is a managing director and the general counsel of Sterling & Sterling,
Inc., a privately owned insurance, risk consulting and brokerage firm with location in
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Prior to joining Sterling, Mr. Paige was chief operating officer of the DeWitt Stern
Group, a national insurance brokerage, where he was responsible for national operations.
Prior to his tenure at DeWitt, he was a partner in his own law firms, concentrating in the
litigation of insurance coverage disputes on a national basis.

He provides pro bono volunteer services to the New York Court system, counseling pro
se defendants in credit disputes.

Mr. Paige received a BA from Syracuse University, an MA from Michigan State

University, and is a magna cum laude graduate of the Syracuse University College of
Law.
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European Market Participants” in London. The topic on which Mr. Schryber presented
was Mining Liability Insurance Policies to Cover Subprime Losses. He also is a
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Are You Covered?

Part 2: Basic Strategies to
Compel Your Insurer to Pay
Your Claim

2009 Annual Meeting g
October 18-21 Boston Don't just s

Synopsis

 Basic issues involving insurer denial of
insurance claims

» Hypothetical Scenario: A Corp’s
Predicament

* Lessons to be learned from two major
claims

» Ten Strategies

2009 Annual Meeting g
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Insurance Cost

» Begin by assessing risk, independent of
insurance solutions

» Four step analysis of risks:
— Identify threats
— Estimate probability of threat’s occurrence
— Quantify cost: probability X cost of threat
— Manage risk: most cost-effective solutions?

2009 Annual Meeting

October 18-21 Boston Don't just s
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The Case of A Corp

» Ultimate Questions for A Corp.’s new GC re A

Corp.’s risk management and insurance team:

* In Part 1 we asked:

— How can A Corp. best manage its liabilities to
minimize litigation potential and costs?

— How can we best use our resources to minimize our
exposure through insurance and contractual risk
transfer?

— How can we best stay on top of the liabilities
presented by everything that A Corp. and its
subsidiaries are doing?

2009 Annual Meeting

October 18-21 Boston Don't just st

The Case of A Corp

* Is A Corp ready for an adverse claims
response from its insurers?

* What strategies should A Corp have in
place in advance of a claim denial in order
to cope with an unfavorable response?

2009 Annual Meeting

October 18-21 Boston Don't just Thrive!

A D&O and Employment Claim

« Aconstruction, in response to Hurricane Katrina, decided to
participate in the rebuilding of New Orleans.

+ The A Corp Board decided to leave most local planning to “Katrina
Kares”. A Corp employees were housed in badly secured motels.

+ Two were assaulted, and one employee was harassed.

« The Katrina Kares supervisor had a criminal record for stalking.

* ACorp’s leader, Sam Ash, on CNN, stated that the employees’
injuries “were not so bad,” and about “a few complainers in a group.”

+ The assaults and statement drew national headlines, seriously
damaging A Corp’s image, and its stock price.

» The injured employees brought actions against A Corp, and Sam for
their assaults and harassment. Shareholders threatened action
against the Board.

A Corp’s insurer, NoPay, issued a reservation of rights letter,
offering some indemnity for defense costs, but reserving its right to
disclaim coverage. The insurer declined to use A Corp’s long trusted

law firm as defense counsel, as they were not on NoPay’s panel.

2009 Annual Meeting
October 18-21 Boston
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A D&O and Employment Claim

* How should A Corp respond to the claim?

* What potential resources should A Corp
have in place for response to this type of
situation?

* What legal principles apply to assess the
strength of the insurer’s position?

* How can counsel best prepare a reliable
strategy for management?

A Property and Business Interruption Claim

« A Corr_)I produces extracts through a partnership with ThaiCorp. A Corp
and ThaiCorp own and run the plant on a 50/50 basis.

The extraction facility is located on the coast of Thailand, allowing for
easy transshipment of extracts and other natural materials to the US for
processing.

In 2006, a Tsunami flooded the Thai plant, knocking it out of
commission for 12 months. During that period, A Corp was compelled to
purchase extracts from other suppliers. The closing of the Thai facility
also caused three other US A Corp plants to sit idle.

« A Corp had to settle disputes with retailers who had contracts with A
Corp to suppgl a steady stream of product. Further, A Corp had to cut
back on standing advertising contracts.

A Corp’s insurer, NoPay, investigated the claim for 9 months before
taking any position on coverage. The insurer disputed all of A Corp’s
asserted damages. They ultimately declined payment, stating that A
Corp had not paid the proper ﬂremium based on the actual scope of its
operations. NoPay also took the position that it was not informed that
the Thai plant was on the coast, and that it would not have written the
coverage if it had known the true location and purpose of the Thai plant.

2009 Annual Meeting
October 18-21 Boston

A Property and Business Interruption Claim

* How should A Corp respond to the claim?

* What potential resources should A Corp
have in place for response to this type of
situation?

» What legal principles apply to assess the
strength of the insurer’s position?

* How can counsel best prepare a reliable
strategy for management?

2009 Annual Meeting

October 18-21 Boston Don't just survive. Thrive!
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Lessons Learned: Basic Strategies to
Compel Your Insurer to Pay Your Claim
1. Attempt pre-negotiation of 6. Actively engage in the
claims procedures with adjustment process, and set
insurers reasonable management
2. Know your rights as an expectations
insured in your jurisdictions 7. Know when and how to use
of business insurance broker influence.
3. Understand your insurer’s 8. Know when and how to best
track record for claims use outside counsel in claims
handling disputes
4. Have ateam pre-selectedto 9. Study policy exclusions
deal with coverage issues. carefully pre-claim
5. Consider ADR to shorten 10. Regulatory strategies
process

2009 Annual Meeting

October 18-21 Boston
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PART ONE:
“MINING” LIABILITY INSURANCE
POLICIES IN COMMERCIAL
CONTRACT DISPUTES

1. When is an uncovered “Contract-Related Claim” a
Covered Tort Claim?

A. Breach of Contract/Tortious Inducement to

Contract

1. Was the contract induced by any material
false statements?

2. Were those misrepresentations made?

3. Is the individual officer who made the
misrepresentation an insured under policy?

4. Were “out-of-pocket” or “reliance”
damages sustained in reliance on the
misrepresentation?

A. Breach of Contract/Tortious Inducement to Contract
(Continued)
5. Does the complaint allege facts that, if proved:
A. Would establish a tort claim and
B. Would not trigger any contract exclusion
1. The policy’s “contract” exclusion
a. “existence or breach” of contract, and
b. “breach” of a contract only
2. Tortious inducement
a. Avoids “breach” exclusion
b. Negligent Misrepresentation
*  “Special Relationship” condition
3. Fraudulent Inducement
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B. Breach of Contract/Trademark
Infringement
1. Scope of consent to trademark use
2. “Advertising injury” coverage
3. Exclusion’s applicability?
4. Damages

C. Breach of Contract/“Securities Claim” (Repo Claim)
1. Mortgage lender contracts to sell loans to

securitizing purchaser

2. Securitized or “to-be-securitized” lending
agreements
3. Right to demand that seller repurchase the loans
4. Securities claims if owned by the insured company
5. No reported judicial decision (yet)

II. Non-Recourse Settlements When Contra-

Insurer Erroneously Denies Coverage

A. What is a Non-Recourse Settlement?

B. Partial or Full Risk

C. Enforceability

III. Maximizing Insurance Recovery, Net of Legal Fees

A. Mediate, and Mediate Early
1. Coverage disputes are often legal “winner-take-
all” issues
2. Keeps legal fees to a minimum

3. Can salvage insured-insurer business
relationship

4. Isitever too early?

B. Recovering Litigation Costs in Coverage Actions
1. There is no “general rule” as to fee-shifting
2. Is this a forum-selection issue?
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PART TWO:

MAXIMIZING
THE INSURER-PROVIDED DEFENSE
WHERE
THE INSURER
“RESERVES RIGHTS”
BASED ON
AN “UNDERLYING” GROUND

1. Shifting the “Right to Select Defense Counsel”
to the Insured
A. Duty-to-Defend clause

B. The Insured’s right is to a “conflict-free defense” by
competent counsel

1. The triggering “conflict”
2. The “substituted performance”
a.  Majority View: Majority of states provide the
Insured with an absolute right to choose

counsel if a conflict exists
b.  Minority View: The Insurer has veto power
over insured’s selection of independent counsel.

1L Shifting the “Right to Control the Defense” to the Insured
A.  Conflict/reserved-rights situation
B.  Inre Rules of Professional Conduct and Insurer
Imposed Billing Rules and Procedures, 2 P.3d 806
(Mont. 2000)

III.  Minimizing the Burden of the “Duty to Cooperate”
A.  Non-Privileged Documents and Information
Relating to Underlying Action
B.  Non-Privileged Documents and Information
Relating to Coverage Issues
C.  Privileged Communications Relating to Coverage

Issues
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D.  Privileged Communications Relating to
Underlying Action

1. “Sole Client” Jurisdictions: Insured is the
only client (Majority rule & common trend)
a. No “Common Interest” Jurisdictions
b. “Common Interest” Jurisdictions
c. “Implied Limited Waiver” Jurisdictions

2. “Dual Client/Common Interest” Jurisdictions

E.  Risk of waiver in tripartite context

IV. Avoiding Liability for “Reimbursement”
of Defense Costs (Varies by Jurisdiction)

A. Insured is insulated from “reimbursement”
liability as a matter of law

B.  Contingent liability for reimbursement of
defense costs

C.  Manner by which the Insured responds to a
demand is determinative

PART THREE:

AVOIDING THE D&O TRAPS
OF
UNTIMELY NOTICE
AND
UNDER-INSURANCE

Copyright © 2009 Association of Corporate Counsel 11 of 76



ACC's 2009 Annual Meeting Don't just survive. Thrive!

I. The “Untimely Notice” Trap

A. D&O policies are written on a claims-made
basis
B. Insureds who report claims late tend to do so

for two reasons:
Fail to recognize what constitutes a claim; or

2. Decide not to report a claim
C. Recognizing claims:

1. Claims are not limited to lawsuits!
D. What “Claim-Catching” Systems are in
Place?
E. Fallacious Reasoning for Not Reporting Claims
F. When Late Notice May Not be Late Notice

II. The “Under-Insurance” Trap

A. Typical D&O Policy

1. Traditional D&O policy will typically offer
three main types of protection

2. Side A, Side B, and Side C
3. Bankruptcy considerations

B. The New “Dedicated Limit” Policy Maximizes
Coverage for the D & O’s
1. Advantages generally

2. Customized advantages
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Hypothetical Factual Scenario

A Corp is a manufacturer and distributor of unique peanut-flavored drinks that have
swept the nation, and are beginning to gain traction in world wide markets. The unique
combination of cheap, low-fat protein, together with an injection of caffeine makes the
drink popular with dieters, and young people who need a jolt to stay up throughout the
night.

A Corp has taken to naming its products, using its distinctive “A” as a prefix: “Acola”,
“Agingerdrink™ and “Awater”. A Corp. has manufacturing plants in three states, but
maintains its headquarters in Georgia. A Corp. is distinctive in that it insists that it closely
supervise the building of all of its properties so that they are “green”, convey the latest
design, and comfort for employees. To accomplish this, A Corp. has created its own
construction company, “Aconstruction” that supervises the building process.

Aconstruction also has a charitable arm: “The A Foundation”, building low-cost “green”
housing for victims of hurricane and tornado damage. Volunteers from across the US
participate in building these homes.

A Corp. has regional distributors throughout the US. The charismatic 28 year old owner,
Sam “A” Ash, has built a campus for his headquarters near Atlanta, incorporating a gym,
sauna, hot tubs, and 24 hour cafeteria. His product line is growing to include refrigerated
drinks, as well as codes with each purchase for free music downloads.

A Corp. has also built its business through innovation: purchasing heavily on radio
advertising, sponsoring an Acola alternative music festival, and selling its drinks from
refrigerated carts near college campuses.

Sam wishes to expand to Asia, Africa and Europe, and wishes to be sure that his risks are
covered as he expands. His board is advocating that A Corp. consider an IPO once the
stock market settles down.

Questions for A Corp.’s new GC re A Corp.’s risk management and insurance:

1. How can A Corp. best manage its liabilities to minimize litigation potential and
costs? How can we best use our resources to minimize our exposure through
insurance and contractual risk transfer?

2. How can we best stay on top of the liabilities presented by everything that A
Corp. and its subsidiaries are doing?
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PURSUING A CLAIM - DEALING WITH INSURER CLAIM DENIALS

1. Notify the insurance company of the claim promptly. Most insurance policies require
a policyholder to timely notify the insurance company that a claim has been made against the
policyholder. A failure to do so may result in the policyholder forfeiting coverage. Under many
policies, an insurer cannot deny coverage based on late notice unless it has been prejudiced by
the delay. Johnson Controls, Inc. v. Bowes, 381 Mass. 278 (1980). Under claims-made-and-
reported insurance policies a different rule often applies. In many states, under this type of
policy, the policyholder must notify the insurer of a claim during the policy period. Burns v.
International Ins. Co., 929 F.2d 1422 (9th Cir. 1991).

2. If the insurer has the duty to defend, insist on the insurer promptly issuing any
reservation of rights and promptly retaining defense counsel. If the insurer reserves rights on
certain grounds, the policyholder may have the right to independent counsel of its choosing.

E.g., San Diego Navy Federal Credit Union v. Cumis Insurance Company, 208 Cal. Rptr. 494
(Cal. App, 1984)(partially superseded by Cal. Cir. Code § 2860). It will assist in the defense of
the case if the policyholder learns of the situation promptly.

3. If the policyholder has the duty to defend, inform the insurer of the policyholder’s
choice of defense counsel promptly. Most policies that impose the duty to defend on the
policyholder require the insurer to reimburse defense costs. If this is the case, the insurer’s
consent to the policyholder’s choice of counsel may be required before the policyholder incurs
defense costs. To avoid a dispute on the issue, the policyholder should promptly notify the
insurer of a claim being made and of the policyholder’s intentions with respect to defense
counsel.

4, Fulfill the duty to cooperate. Many insurance policies require the policyholder to
cooperate and to provide information to the insurance company to assist the insurance company
in its coverage determination and in defending the ease. In many states, an insurance company
cannot deny coverage based on lack of cooperation unless it can show that it has been
substantially prejudiced by a lack of cooperation. Darcy v. Hartford Ins. Co., 407 Mass. 481,
488-91 (1990). Nevertheless, this obligation should be taken seriously; efforts should be made to
comply with reasonable requests for information. Consider, however, whether supplying
information risks the defense of any underlying case. In some circumstances, a policyholder has
been held to have waived the work product protection because it supplied information to an
insurer that had reserved its rights to deny coverage. In re Imperial Corp. of America, 167 F.R.D.
447 (S.D. Cal. 1995).

5. Do not settle without informing the insurance company. Most insurance policies
require the insurance company’s consent for a policyholder to settle a claim. While the insurance
company cannot unreasonably withhold consent, the policyholder must at least seek the insurer’s
consent. Otherwise, the policyholder risks forfeiting coverage. E.qg., Vigilant Ins. Co. v. The Bear
Sterns Co., 10N.Y.3d 170 (2008).
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6. If the insurer denies the claim or refuses to pay promptly.

a. The insurance relationship. In some circumstances, an insurer may be open to
coverage arguments because of its longstanding relationship with the policyholder
and the hope for a continuing business relationship. This may not lead an insurer
to pay a claim that it believes is not covered, but it may give the policyholder the
ability to work with the insurer to find an appropriate solution or, in the
alternative, an appropriate forum to resolve the dispute. Depending upon the size
of the dispute, a scaled-down arbitration may be preferred to full-scale litigation
or arbitration. While the policy may not require the insurer to agree to a scaled-
down arbitration of a coverage dispute, the insurer may see this as a good option
to put the problem behind the patties and to allow them to "get on" with their
relationship.

b. Negotiation and Mediation. Some insurance disputes may be resolved more
quickly through negotiation between the parties with or without the assistance of a
mediator. It is important to explore the best way to resolve an insurance dispute. If
a dispute can be resolved through negotiation or mediation, the parties may save
considerable expense by doing so.

c. Consider regulatory remedies. Some states have active insurance departments
that will investigate an inappropriate denial of coverage by an insurance company.
Informing regulators of an insurance company’s behavior’ may place pressure on
the insurance company to pay a claim in which valid arguments for coverage
exist.

d. Carefully consider where to resolve the dispute. In seeking coverage for a
wrongfully denied claim, one size may not fit all circumstances. Negotiation
alone may be appropriate in some circumstances, Arbitration in others, and
litigation in certain circumstances. Choice of law may play a role in deciding
where to resolve a dispute. The insurance policy may limit or enhance the
policyholder’s ability to choose a forum.

i. Litigation vs. Arbitration. If it is not possible to resolve the dispute
without the intervention of third parties, other alternatives should be
considered. Some disputes are better resolved in litigation; some are better
resolved in arbitration. Confidentiality concerns may lead a policyholder
to prefer arbitration over litigation. Under appropriate procedures,
arbitration may be a less expensive, more expeditious way to resolve a
dispute. For other disputes, litigation may be the preferred course. A judge
or jury may be more likely than an arbitrator to resolve the dispute entirely
in the policyholder’s favor. Appellate rights may be important with respect
to some high-value cases.

ii. Alternative Dispute Resolution (""”ADR’) Provisions. Some policies
require the parties to resolve a dispute by arbitration or require the parties
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to mediate a dispute before going to court. Depending on the language of
the policy and the conduct of the insurer, ADR provisions may not be
binding. (e.g. repudiation).

iii. Service of Suit Clauses. Some policies require the insurer to consent to
service of process and, in some instances, even to consent to the
policyholder’s chosen forum.

iv. Choice of Law Clauses. Though relatively rare, some insurance policies
require disputes to be resolved according to the law of a particular
jurisdiction. Other insurance policies are silent on this issue. Before
deciding where to resolve a dispute, it is important to know how that
decision will impact the choice of the law under which the dispute will be
resolved.
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Basic Strategies to Compel Your Insurer to Pay Your Claim

1. Attempt pre-negotiation of claims procedures with insurers
a. ToDo:

i. Determine most likely claim scenarios in advance of policy
purchase;

ii. Attempt pre-negotiation of claims procedures

b. To Avoid:

I. Acceptance of insurer assertion that claims procedures cannot

be discussed in advance of an actual claim
2. Know your rights as an insured in your jurisdictions of business
a. ToDo:

i. Obtain a realistic picture of insured vulnerabilities in

jurisdictions of greatest exposure;
b. To Avoid:

i. Lack of familiarity with crucial peculiarities of certain

jurisdictions and their track record on insurance claims
3. Understand your insurer’s track record for claims handling
a. ToDo:

i. Require broker and risk manager to obtain comparative claims
track records of insurers by line of coverage;

ii. Independent research of case precedent concerning certain
insurers’ denials of coverage.

4. Have a team pre-selected to deal with coverage issues.
a. ToDo:

i. Engage insurance coverage counsel in advance of a claim so
that it will be possible to move quickly when an insurance
dispute arises;

ii. Make certain that your insurance broker has an active,
experienced claims professional at your disposal in the event of
a claim

b. To Avoid:

i. Do not assume that a generalist law firm has the expertise to
handle complex coverage matters;

ii. Determine if your regular counsel generally represents insurers
in disputes;

iii. Do not assume that you insurance broker has a strong claims
dimension unless you interview them for yourself, and question
them regarding the types of claims you are most concerned
with.

5. Consider ADR to shorten process
a. ToDo:

i. Make certain that you understand mandatory ADR provisions
written into insurance agreements;

ii. Consider alteration to such provisions to your advantage
through the policy negotiation phase;
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iii. Pursue ADR as an alternative to insurance coverage litigation
b. To Avoid:
I. Lengthy negotiations regarding ADR that stalls resolution;
ii. Unproductive ADR when there is clarity that insurer is not
motivated to negotiate.
6. Actively engage in the adjustment process, and set reasonable management
expectations
a. ToDo:
i. Do not delay in reporting and engaging insurer in the
adjustment process;
ii. Create an agreed timeline early, so that a road to recovery
becomes focused from early stages
b. To Avoid:
i. Delay in providing information or access to information
reasonably needed for insurer to adjust the claim;
ii. Engaging in heightened rhetoric before it is necessary
Know when and how to use insurance broker influence.
Know when and how to best use outside counsel in claims disputes
Study policy exclusions carefully pre-claim
0. Regulatory strategies

I

Copyright © 2009 Association of Corporate Counsel
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BUSINESS INTERRUPTION AND COMPLEX PROPERTY CLAIMS

Description of the adjustment process.

The adjustment of a claim and measurement of a property damage and business interruption loss
is not solely an accounting or legal function. The tenor and timing of the adjustment process can
be influenced by many factors that can include the policy language, interpretation of the policy,
the circumstances of the loss, the people involved in the adjustment of the claim, the
documentation available to support the loss, and a host of other factors. One of the most
significant factors that impacts the adjustment process is the amount of the claim.

Decisions made regarding property damage have an impact on the time element claim and vice
versa. Successful insureds develop claim strategies that seamlessly mold together the many
variables of the claim including cause & origin, coverage, production, engineering, construction,
sales & marketing, finance, accounting, and negotiation. The insurance company’s adjustment
team and the insured’s claimant team should contain the needed expertise to address the complex
issues that arise. Depending on the amount of damage, the period of indemnity, the application of
policy coverages and the claims strategy employed, settlement of complex property damage and
business interruption claim can take from several months to several years.

The role of different professionals in the claims process

The insurance company will hire various consultants during the claims process, including
adjusters, accountants, engineers, coverage counsel and contractors. These insurance company
representatives have years of experience in evaluating claims on behalf of the insurance industry
and are responsible for protecting the interest of the insurer. They will often interpret complex
issues in a manner that advances their clients’ perspective.

= The adjuster: Serves on behalf of the insurers as a liaison between the policyholder and
the insurance carrier(s). Responsible for gathering information regarding the cause of the
loss, sometimes interpreting the policy language (some insurance companies rely on the
underwriter to interpret coverage), mitigating the loss, leading the adjustment team (see
below), gathering the information and documentation to support a claim, and providing
periodic reports to the insurance carrier(s). He also represents insurers in settling the
claim with the insured, typically based on parameters provided by the insurance
carrier(s). Depending on the complexity of the loss the adjustment team might include
any of the following:

o Engineering, equipment or construction experts to assist with cause & origin,
extent of damage, or quantum of loss issues.

o Claims Auditors to review financial documentation and provide advice regarding
claim documentation and quantum.

o Coverage attorney to advise on the application of coverage.

= The risk manager: Serves on behalf of the insured as the liaison with the insurance
carrier(s). Responsible for leading the claimant team, notifying insurers and brokers of a
loss incident, providing insurers with a well documented claim, ensuring that the
adjuster’s questions are responded to appropriately, communicating the insured’s position
on complex issues, and. They are also responsible for building a claims team that has the
appropriate expertise to fully prepare and support the claim. Depending on the
complexity of the loss and the issues being raised by the insurance company the
claimants team might include any of the following:
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o CEO/CFO to comment on the impact to the corporation.

Legal representation to address liability, policy or other legal issues.

o Accounting, operations, sales & marketing people to provide input on operational
and business impacts.

o Engineering, equipment or construction consultants to assist with cause & origin,
extent of damage, or the development of loss estimates.

o Forensic accountants to assist with the measurement and documentation of the
loss.

o

Communication in the claims process

Communication internal to the corporation and external with the insurance company should begin
early and continue often throughout the process to alleviate concerns and minimize issues.
Internal communication would include such things as: educating management and the appropriate
operations personnel about the claims process, managing expectations of management regarding
the anticipated timing of payments, discussing potential adjustment and measurement issues,
communicating loss exposures and recovery potentials, etc. External communication would
include: educating insurance company representatives about the affected business and how it will
be impacted by the loss, detailing mitigation strategies and their impact on the claim, notifying
parties about potential loss exposures, developing agendas for upcoming meetings,
communicating the timing for delivery of documentation, requesting advances, and pushing for
the timely resolution of issues.

Depending on the nature of the claim, much of the necessary daily communication may take place
verbally. However, regardless of the tone, substantive agreements should be documented in
writing so that early decisions are not discounted later in the adjustment process.

Common claim documentation needs

Each loss and the documentation needed to support the claim is different and should be evaluated
on a loss by loss basis. For instance, replacement of a multi-million dollar radio tower by a single
contractor might require one invoice, but the repair of a $100,000 water damaged medical office
might require 30-40 invoices covering water extraction, wall board drying, carpet removal,
plumbing repairs, etc.. There are however, several documentation categories consistent with
complex claims and they include:

Written estimates and purchase order for property repairs.
Invoices for property repairs.

Lease contracts for equipment, buildings or property.
Historical production, inventory and sales information.
Forecasted production, inventory and sales information.
Financial documentation like Profit & Loss statements, etc.

O O O O O O

During the adjustment of a claim insurance adjuster’s will often request vast amounts of data and
information from a claimant. To the extent that this information is pertinent to the claim then it
should be provided. Before this information is provided however, an insured would be well
advised to understand why the data is being requested, how it might be used, it’s applicability to
the loss, and how it relates to the claim being presented. The insured should also provide the data
with an explanation of the proper context, so chances of the information being misinterpreted are
reduced.

Copyright © 2009 Association of Corporate Counsel 20 of 76



ACC's 2009 Annual Meeting Don't just survive. Thrive!

The insurance company may also require that insured’s complete a proof of loss in order to
receive payment. A proof of loss is a legal document that provides particulars of the loss, swears
to the amount being claimed, and is typically signed by an officer of the company.

Common Issues

Adjustment and measurement of a loss is dependent on the loss scenario and an interpretation of
the policy responding to it. And, as with most loss scenarios, there is often more than one way to
interpret the scenario and policy so issues often result. Some of the more common disputes that
arise during the adjustment and measurement of a claim are addressed briefly below.

o Period of indemnity: This most often relates to the time between when the loss
occurred until repairs are complete and operations are restored. However, if the
insured decides to make design changes, or if the insurance company feels that
all due haste was not employed, then disputes can arise.

o Scope of rebuild: If the insured and insurance company do not agree on the
extent of damage and need for repairs early in the adjustment process, then
scope of rebuild concerns can affect both the property claim and the business
interruption (period of indemnity).

o Rebuilding elsewhere or process changes: Losses often present an insured with
an opportunity to move or change their operations to increase efficiencies. To
the extent that these changes can be incorporated into the needed repair and do
not affect the period of indemnity then they should be considered in the normal
measurement of the loss. However, significant changes and/or delays may cause
issues in the adjustment process requiring the development of “theoretical
timelines” based on the application of engineering judgements.

o Sales projections: The anticipated introduction of new products after the date of
loss or the implementation of cost savings initiatives can result in projected
margin increases that maybe questioned and cause issues.

o Makeup and offsets: An insurance company might question an insured’s ability
to increase production after the loss or make sales from inventory to offset a loss
of sales. Also, increased sales after the period of indemnity that the insured may
consider normal sales levels based on changed market conditions, may be
perceived by insurers as make up sales that were delayed from the indemnity
period.

o Extra expense vs. business decision: Extra expenses or additional costs incurred
to operate the business like normal might be interpreted as business decisions
and not recoverable if the costs extend outside of the period of indemnity.

From the discovery of a loss to the recovery of insurance proceeds, the process of measuring and
settling of a property damage and business interruption claims can involve complex issues. The
appropriate claims people should be involved, communication should be stressed, information
and documentation should be exchanged, and issues should be addressed expeditiously. If this
can be done, then prompt claim settlements that are viewed as equitable by all parties can be
achieved.
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P
Supreme Judicial Coutt of Massachusetts, Middle-
: sex.
JOHNSON CONTROLS, INC.

A
John T. BOWES et al.[FN1]

FN!. St Paul Fire and Marine Insurance
Company.

Argued April 9, 1980,
Decided Aug. 5, 1980,

Company brought an action to reach and apply the '

proceeds of legal malpractice insurance policies fo
the judgment awarded company against insured at-
torney, who was found to have been negligent. The
Superior Court, Middlesex County, Ronan, J., gran-
ted insurer's motion for summary judgment and dis-
missed company's cfaim, and the appeal was trans-
ferred. The Supreme Judictal- Court, Hennessey, C.
J., held that where an insurance company attempts
to be relieved of its obligations under a nonmotor
vehiele Hability insurance policy on the ground of
untimely notice by insuted, insurance company will
be required to prove both that notice provision was
in fact breached and that the breach resulted in pre-
judice to its position, but such change in the law is
to be applied wholly prospectively, and thus dis-
raissal of company's claim was correct, in that in-
sured attornoy failed to give written notification of
the olaim and to forward the suit papers to insurer
in violation of provisions of the insurance confract,

Affirmed.

Waest Hee;dnaies
Courts 106 €~=1060(1) '
106 Courts-

10611 Establishment, Organization, and Proced-

Page |

ure
10611(H} Effect of Reversal or Overruling
106k106 In General

106k100(1y k. In General; Refroactive

ot Prospective Operation. Most Cited Cases
Tnsurance 217 €310

217 Insurance
217X X VII Clalms and Settlement Practices
217X XVIHB) Claim Procedures
217XXVIKB)2 Notice and Proof of Loss
2173170 k. Forwarding Demands and
Papers; Summions and Pleadings. Most Cited Cases
{Pormerly 217k539.8) ,
Where an insurance company attempts fo be re-
lieved of its obligations under a [iability policy not
covered by statute applicable only to motor vehicle
liability coverage, on the ground of untimely no-
tice, the insurance company will be required to
prove both that the notice provision was in fact
breached and fhat the breach resufted in prejudice
to its position; however, such change in the law is
to be applied wholly prospectively, and thus
plaintiffs action to apply proceeds of logal mal-
practice policies was correctly dismissed, in that in-
sured attorney failed to glve wiliten notification of
the claim and to forward suit papers to Insurer in vi-
olatlon of provisions of his insurance coniract.
M.G.LA.c. 175, § 112,
%278 *%185 BEvan T. Lawson, Boston (Howard J.
Wayne, Boston, with him), for plaintiff,

Stephen A, Moore, Boston (Jean F. Farrington, Bo-

ston, with him), for 8t. Paul Fire & Marine Ins. Co.

#¥186 Before HENNESSEY, C. §, and QUIRICO,
WILKINS and ABRAMS, 1,

HENNESSEY, Chief Justice.

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works,
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This is an action by Johnson Conirols, Inc.
(Johnson), to reach and apply the proceeds of legal
malpractice insurance policies jssued by St Paul
Fire and Marine Insurance Company (St. Paul} to
attorney John T. Bowes (Bowes), See G.L. ¢. 214, s
3(6). A judge of the Superior Court in Middlesex
County granted St. Paul's motion for swmmary
judgment and entered a judgment dismissing*279
Johnson's claim. The appeal was fransferred fo this
court on oy own motion,

Between 1960 znd 1972 Bowes, then a member of
the Massachusetts bar, was retalned by Johnson to
perform legal services in ifs behalf, St. Paul issued
Bowes legal malpractice insurance policies, which

were in effect from July, 1962, to July, 1968, and

had a $1,000,000 an ocourrence Hmit of liabiliey.

On June 4, 1973, Johnson brought an action against
Bowes ir-the Superior Court in Norfolk County
charglng six counts of negligence i his perform-
ance of legal services. On Janvary 10, 1974, coun-
sel for Johnson notified St. Paul of the malpractice
action against Bowes. Counsel also provided St.
Paul with copies of the declaration and writ and
rescheduled a deposition of Bowes from January 30
to February 13, 1974, at the request of St. Paul's
representative. On February 7, 1974, St Paul noti-
fied Bowes that it disclaimed coverage and would
net honor the olaim or provide a defense, St. Paul
based its disclaimer on Bowes's failures to give
written notification of the claim and to forward suit
papers to the company in violation of the provisions
of his insurance contract. [FN2] A copy of St
Paul's letter to Bowes was sent fo aftorneys for
Johnson,

FN2. The Insurance confract between
Bowes and St. Paul provided, in pari; ()
“In the event of an occurrence, written no.
tice confaining paviiculars sufficient to
identify the Insured and also reasonably
obtainable information with respect to the
time, place or clrcumstances thereof, and

Don't just survive. Thrive!
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the names and address (sic) of the injured
and of available witnesses shall be given
by or for the Insured to the Company or
any of its authorized agents as soon as
practicable” (2) “If clalm is made or suit
is brought against the Insured, the Inmsured
shall immediately forward to the Company
every demand, notice, summons or other
process recelved by him or his representat-
ive.”

Subsequently, Johnson's action in Norfolk County
against Bowes was referred fo a master, who found
that Bowes had been negligent in all six instances
claimed by Johnson, The master's report was con-
firmed, and Johnson was awarded judgment against
Bowes in the amount of $31,698.28 plus $27.50 for
costs, The judgment has not been satisfied,

*280 Johnson raises scveral issues in this appeal,
but we teach only the first wherein Johnson urges
this cowt fo reexamine the present nule, applicable
to some liability insurance, that the fatlure of an in-
sured to comply with the notice requirements of a
policy, in the absence of estoppel or waiver and re-
gardless of lack of prefudice to the insurer, bars re-
covery, See Spooner v, General Accident Fire &
Life Assur, Cotp., -- Mass. -, - [FNa], 397 N.E,2d
1290 (1979}, and cases cited, In Spooner v, General
Accident Fire & Life Asswr, Corp, supra at --
[FNb], 397 N.E.2d at 1291, we noted that the notice
requirement was “an aspect of contract law that we
{had) not previously questioned” In shatp contrast
to the case at bar, however, Spooner involved a mo-
tor vehicle liability insurance policy, one of the
fypes of policies affected by a prospective legisiat-
ive amendment of the notice requirement, [FN3} Id.
at - - -~ [FNe], 397 N.E2d 1290. This court de-
ferred to the Legislature's determination that the
change in **187 common law should be prospect-
ive only and refused the plaintiffs request that we
“depart retroactively from the meaning and import
that we have given for at least two generations to a
significant condition of contracts of insurance.”

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works,
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Id. at -- [FNd], 397 N.E.2d at 1291. The policy in
the instant case does not come within the confines
of the legislative amendment. Consequently, it
presents a mote appropriate vehicle for reconsidera-
tion of our conumon law,

FiNa. Mass.Adv.Sh. (1979) 2657, 2658.

FNb, Mass. Adv.Sh, (1979) at 2659,

FN3, The Legislature's passage of St
1977, ©. 437, amending G.L. ¢. 175, s 113,
prohibits an insurer from denying coverage
on a motor vehicle insurance policy or oth-
et policy compensating for bodily injury,
death, or properly damage because of fail-
ure of the insured to give scasomable no-
tice, uniess the insurer has been prejudiced
thereby.

FiNe, Mass.Adv.Sh, (1979) at 2659-2660.
" FNd. Mass.Adv,Sh. (1979) at 2659,

Alihough a majority of courts adhere to a strict con-
fractual interpretaiion of notice provisions as a con-
dition precedent to an insurer's liability, there iz a
recent trend to eschew such technical forfelifures of
insurance coverage unless the insurer has been ma-
terlally prejudiced by virtue of late notlfication. See
generally 8 JLA. Appleman, Insurance Law and
Practice s 4732 (1962); 13 G. Couch, Insurance s
49:88 (24 ed. 1965); Comment, The Materiality of
Prejudice to the Insurer as a Result of the Insured's
*281 Failure to Give Timely WNotice, 74
Dick.L.Rev, 260 (1970}, Tn rejecting the strict con-
fractual  approach, the Supreme Court of
Pennsylvania stated: “The rationale underlying the
strict contractual approach reflected In our past de-
cisions is that courts should not presume to inter-
fere with the freedom of private contracts and re-
draft insurance policy provisions where the intent
of the patties is expressed by clear and unambigu-
ous fanguage. We are of the opinion, however, that

Don't just survive. Thrive!

Page 3 of 5

Page 3

this argument, based on the view thai Insurance
policies are private contracts In the traditional
sense, is no longer persuasive. Such a position fails
fo recognize the true nature of the relationship
between insurance companies and thelr insureds.
An insurance conftact is not a negotiated agree-
ment; rather its conditions are by and large dictated
by the insurance company to the insured. The only
aspect of the coniract over which the Insured can
‘bargain’ is the monefary amount of coverage”
Brakeman v. Potomac Ins. Co., 472 Pa. 66, 72, 371
A2d 193, 196 (1977). Couris have alse been influ-
enced fo adopt a more liberal approach fo the notice
question because fhe classic contractual approach
involves a forfelture. In Cooper v. Government Em-
ployees Ins. Co,, 51 N.I. 86, 93.94, 237 A.2d 870,
873-74 (1968), the court commented: “(A)lthough
the policy may speak of the netice provision in
ferms of ‘condition precedent,” . . . nonctheless
what is Involved is a forfeiture, for the carrier
seeks, on account of a breach of that provision, to
deny the insured the very thing pald for, This is not
fo belitfle the need for notice of an accident, but
rather fo put the subject in perspective. Thus
viewed, it hecomes unreasenable to read the provi-
sion wnrealisiically or to find that the carrier may
forfeit the coverage, even though there is no likeli-
hood that it was prejudiced by the breach, To do so
would be unfair to insureds.” See Miller v. Marcan-
tel, 221 8o.2d 557, 559 (La.App. 1969); Restate-
ment (Second) of Confracts s 255 (Tent.Draft No.
7, 1972). -

The basic purpose of a strict interpretation of a no-
fice clause is to enable an insurer to make
“seasonable investigation of the facts relating to [i-
ability.” *282Bayer & Mingolla Constr. Co, v,
Deschenes, 348 Mass. 594, 600, 205 N.E.2d 203,
212 (1965). “Such a requirement protects the insur-
ance company from fraudulent claims, as well as
invalid claims made in good faith, by allowing the
insurance company to gain early control of the pro-
ceedings. . . . (A) reasonable notice clause is de-

© 2009 Thomson Reuters, No Claim to Orlg. US Gov. Works.

hitp:/fweb2, westlaw.com/print/printstream.aspx 7prii=HTMLE & destination=atp&sv=Split...
Copyright © 2009 Association of Corporate Counsel

8/14/2009

24 of 7




ACC's 2009 Annual Meeting

409 N.E.2d 185
381 Mass. 278, 409 N.E.2d 185
{Cite as: 381 Mass, 278, 409 N.E.2d 185)

signed to protect the insurance company from being
placed in a substaniially less favorable position
than it would have been in had timely notice been
provided, e.g., being forced to pay a clalm against
which it has not had an oppottunity to defend ef-
feettvely. In shout, the function of a notice require-
ment Is to protect the insurance company's interest
from being prejudiced. Where the insurance com-
pany's interests have not been harmmed by a late no-
tice, even in the absence of extenuating circum-
stances to excuse the fardiness, the reason behind
the notice condition In the policy is lacking, and it
foltows neither logic nor fairness fo relieve the in-
surance cofpany of its obligations wnder ##188 the
policy in such a situation.”” Brakeman v. Potomac
Ins. Co., supra 472 Pa. at 74-75, 371 A.2d at 197,
See Miller v, Marcantel, supra at 559,

In light of the foregolng reasoning, we are of the
opinfon that owr -prior decisions relative to ihe
delayed notice of an accident and the delayed no-
tice of the instifution of a suit have beon too re-
strictive and should be changed. Accordingly, we
hold that where an insurance company attempts o
be relieved of its obligations under & liability nsur-
ance policy not covered by G.L. c. 175, s 112, on
the ground of untimely notice, the Insurance com-
pany will be required to prove both that the notice
provision was in fact breached and that the breach
resulted in ‘prejudice to its position, See, eg,
Lindus v. Northera Ins, Co,, 103 Ariz. 180, 438
P.2d 311 (1968); Miller v. Marcaniel, supra;
Cooper v. Government Employees Ins, Co., supra;
Fox v, National Sav, Ins. Co., 424 P.2d 19 {OklL
1967); Lusch v, Actna Cas. & Sur, Co, 272 Orn.

503, 538 P.2d 902 (1973); Pickering v. American

Bmployers Ins, Co., 109 R 143, 282 A2d 584
(1971); Factory Mut. Liab, Ins, Co. v. Kennedy,
236 8.C. 376, 182 3 E.2d 727 (1971); Oregon Auto.
Ins. Co. v, Salzberg, 85 Wash.2d 372, 535 P.2d 816
(1975), Towever, because our reform of the notice
requirement constitutes “a drastic or *283 radical
incursion upon existing law,” which would distwrb
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refroactively the confractual arrangemenis of the in-
surer and the hnsured, we confine our decision to
claims arising after the date of this opinion,[FN4}
Diaz v, BEli Lilly & Co,, 364 Mass. 153, 167, 302
N.E.2d 555 (1973). R, E, Keeton, Venturing to do
Justice 25-53 (1969). It follows that the Superior
Court's order dismissing Johnsow's claim is af-
firmed.

FN4. We note that an altermative to our
wholly prospective overruling would be a
Timited retroactive application to the claiim
before us. Such selective retroactive ap-
plication has been justified, in par, be-
cause it encourages soclally beneficial at-
tacks on outmoded doctrines. .z, Malitor
v. Kaneland Community Unit Dist. No.
362, 18 nl2d 11, 28, 163 N.E2d 89
{1959), cert. denied, 362 U.S. 968, 80 S.Ct.
955, 4 L.Bd.2d 906 (1960} (charitable im-
munity); Kojls v. Dectors Hosp, 12
Wis.2d 367, 37, 107 NNW.2d 131 (1961)
(charitable immunity). Howewver, the un-
evenness of such a change in <octrine has
been criticized: “This combination of
parily prospeciive and parfly retroactive
overruling offers only a little more encour-
agement to aftacks on outmoded doctrine
than the inducement a claimant and his at-
forney would find in the hope of persuad-
ing the coutt to overrule relrbactively, The
advantage from this added degree of en-
couragement, such as it may be, probably
is outweighed by the disadvantage of un-

even treatrent . . . . It is true that some un-

gvetness is an inevitable consequence of
any change in docirine, regardless of the
choice among methods of change, But it
seems preferable that a cowt reduce the
element of uncvenness more than is pos-
sible under decisions applying a new rule
retroactively only to the case before the
court, or fo that and closely related cases.”
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R. E. Keeton, Venturlng fo do Justice 36
{1969). As we have stated, the change of
existing law involves a previously unques-
tioned aspect of contract law, in which re-
liance inferssts exert a strong influencs.
We conclude, therefore, that a wholly pro-
spective overruling is more appropriate in
the fnstant case. We are cognizant of the
fact that in spite of our prospective limita-
tion there will be a period of adjustment n
which insuters may be exposed to in-
creased liability, but we do not think such
a limited impact justifies a sirict adherence
fo precedent.

So ordered.

Mass.,, 1980,

Johnson Controls, Inc. v. Bowes
381 Mass. 278, 409 N.E.2d 185

END OF DOCUMENT
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United States Coutt of Appeals,
Ninth Circuit,
James K. BURNS; Patricia Ross; Walter H.
Raicliff, Plaintiffs-Appellants,

Y.
INTERNATIONAL INSURANCE CO.; Crum &
Forster, Defendants-Appellees,
No. 89-15473.

Arguned and Submitted March 15, 1990,
Decided April 2, 1991,

After they were sued, officers and directors of sav-
ings and loan brought action secking declaration
that they were owed coverage under professional li-
ability pelicy, The Unifed States District Court for
the Northem District of California, Fern M. Smith,
I, 709 F.8upp. 187, entered summary judgment
against officers and divectors, and they appealed.
The Court of Appeals, Beezer, Circuit Judge, held
that California Supreme Court would conclude that
“notice-prefudice rule” did not apply to claims-
made policies. - 5

Affirmed.
West Headnotes
[1] Insurance 217 €£~»2266

217 Insurance
217X VIl Coverage--Liability Insurance
217XVIH(A) In General
217k2263 Commencement and Duration
of Coverage
217k2266 %k, Claims Made Policies.
Most Cited Cases
(Formerly 217k178.63
Catifornia Supreme Court would conclude that
“notice-prejudice rule,” under which breach of

policy provision by insured camot provide valid .

Page 1 of 5

Page 1

defense to Insurer unless Insurer was substantially
prejudiced by breach, did not apply to claims-made
policies.

[2] Federal Courts 1708 €=2383

1708 Federal Courts
170BV1 State Laws as Rules of Decision
170BVI(B) Decisions of State Courts as Au-
thority :
170Bk382 Court Rendering Decision
1708k383 k. Inferior State Courls,
Most Cited Cases .

Federal Courts 170B €391

1708 Federal Courts .
170BVI State Laws as Rules of Decision
170BVI(B) Decisions of State Courfs as Au-
thority
170Bk388 Federal Decision Prior fo State
Decision
1708k391 k. Sources of Authority; As-
sumptions Permissible. Most Cited Cases
In absence of state Supreme Court decision on issue
of state law, federal Court of Appeals looks to other
state-court decisions, well-reasoned decisions from
other jurisdictions, and any other available author-
ity to defermine applicable sfate law; decisions by
state Courts of Appeals provide guidance and in-
struction and are nof fo be disregarded in absence
of convineing indications that state Supreme Coutt
would hold otherwise.
#1422 Timothy F. Perry, Khourle, Crew & Jacger,
San Francisco, Cal,, John Banker, Tiburon, Cal.,
and Patricia Nichols, Oakland, Cal,, for plaintiffs-
appeliants.

Harry W.R. Chamberlain, 11, Musick, Pecler & Gar-
rett, Los Angeles, Cal, and Louis G. Corsi, Siff,
Rosen & Parker, New York City, for defendants-ap-
peliees, :
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Appeal from the United States District Court for the
Notthern Distriet of California,

Before TANG and BEEZER, Circuit Judges, and
STEPHENS, Distvict Judge.

BEEZER, Clreuit Judge:

Plaintiffs, officers and ditectors of Centennial Sav-
ings and Loan Association, were sued in state and
federal court for alleged *1423 professional mis-
cohduct. Défendanis, International Insurance Com-
pany and Crum and Forster, refused to cover
plaintiffs in these actions under a professional liab-
ility policy between them. In the present action,

plaintiffs sought a judgment declaring that defend-

ants owed them coverage under the poiicy The dis-
trict court granted suminary Judgment in faver of
defendants, We affinn,

1.

Plaintiffs James K. Burns, Patricia Ross, and Wal-
ter H. Rateliff are former officers and directors of
Centennial  Savings and T.oan  Association
(“Centennial™), a now bankrapf Californla corpora-
tion. Defendant International Insurance Company
(“International”} is an lllinois insurance corpora-
tion. Defendant Crum and Forster is an underwrii-
ing corporation, not & party to this appeal.

Plaintiffs purchased professional Hability insurance
from Intemational for the period March 3, 1932
throngh March 3, 1985, Under this agreement the
insurer agreed to.pay, up to the policy Hmits,

on behatf of the insureds all loss which the insureds
shall become legally obligated to pay for any claim
or claims made against the insureds during the
policy period because of a wrongful act, notice of
which elaim Is received by the company within
sixty days following the fermination of the policy
period, 7%
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FNI. This requires that notice be provided
to the insurer on or before May 2, 1985,

This policy provides that the Insurer’s duties arise
[ during the policy period:

(D) the insureds or any of them shall receive written
or oral notice from any party that it is the itention
of such party to hold the Insureds responsible for
the results of any specified wrongful act done or al-
leged to have been done by the insureds while act-
ing I an inswred capacity, and shall during the
pelicy petiod give notice in writhng to the
finsurance] company of such oral or written notice
recelved, ...

(if) the insureds er any of them shall become aware
of any event or circwmstance which may sub-
sequently give rise to a claim being made against
the insureds in respect of such alleged wrongful act,
and shall during the policy perfod give written no-
fice to the company....

This notice provision is a “condition precedent to
the insured's right of coverage under the poticy.”

Centenndal and its officers and directors came under
the examlination of the Federal Home Loan Bank
Beard ("FHLDBB”) beginning in 1983 because of
various banking regulation violations, The FIILBB
gave Centennial notice of the practices that caused
concern. However, in a 1984 examination, the oper-
atlons of the bank were still found to be in viols-
tion, In particular, Centennial was found to be over-
lending in general, overlending to iudividual bor-
rowers, and lending fo interested borrowers,

On August 30, 1984, the Federal Savings and Loan
Insurance Cotporation (*ESLIC”} and Centennial
came to an agreement under which FSLIC would
not begin formal proceedings against the bank in
exchange for the cooperation of the bank in desist-
ing such practices. As part of this agreement, the
officers and divectors admitted the above-men-
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tioned violations. Centennlal did not nofify Interna-
tional of these investigations, or of this agreement,
According to the record, the defendants' first notice
came in 4 letter from FHLBB fo defendants, dated
August 20, 1985, ’

In September, 1985, FHLBB declared Centenndal
bankrupt, Tu response, a number of shareholder de-
vivative Iawsuits were filed against Centennial and
its officers. Tn September, 1987, FSLIC filed suit
against Centennial and its officers. Plaintiffs nofi-
fied defendants promptly of cach action, but de-
fendants refused coverage.

Plaintifis brought this action against International
and Crum and Forster seeking a declaration that de-
fendants owed Centennial coverage under the
policy. The district court, in an opinion reporfed at
709 FSupp. 187 (N.D.Cal1989), granted
summary*1424 judgment for International.™ The
court held fhat even though events and cireum-
stances that could have led to a claim against the
plaintiffs occurred during the policy period,
plalutiffs had not given International timely notice,
as required by the terms of the poliey.

FN2, In addition, the district cowrt dis-
missed all claims against Crum and For-
ster. Plaintiffs have not appealed the -dis-
missal of those claims, :

1I

We review @ grant of summary Judgment de novo.
Darring v. Kincheloe, 783 F.2d 874, 876 {9tk
Cir,1986). Where a federal court has jurisdiction by
virtne of divetsity of citizenship of the parties, the
court must follow state law, Erfe RR. Co. v. Tomp-
kins, 304 U.S. 64, 78, 58 S.Ct. 817, 822, 82 L.Ed.
1188 (1938). The pattics agree that California law
is the governing substantive law. Questions of state
faw are reviewed de novo. Churchill v. F/V Fjord (
Matter of MecLinn), 739 F2d 1395, 1397 (9th
Cir.1984) (en bane),

Page 3

In the present case, the parties agree that the palicy
at issuc is a clalms-made policy,™ and that the
insurer is only responsible for clalms made during
the term of the policy or resulting from events or
clreumstances that could lead o a claim, concern-
ing which the insurer is notified within the tenm of
the policy plus sixty dayst¥ The parties also
agree that the insured did not provide notice to the
insurer within the described notice period.

FN3. Under a “claims-made policy,” an in-
surer is responsible for any loss resulting
from claims made durlng the policy period.
Under the traditional “occurrence poliey,”
an insurer is responsible for any loss res-
ulting from acts that occur during the
policy period. The insurer and the insured
clearly may limit policy coverage in this
way, See Natlonal Ins, Underwriters W
Carter, 17 Cal3d 380, 386, 131 CalRpir
42, 46, 551 P2d 362, 366 (1970)
(insurance company has right to Iimit cov-
erage of policies it fssues),

FN4. The district cowt found that the Su-
pervisory Agreement between Centennial
and FILBB .and the correspondence rep-
resented & circumstance that might sub-
sequently give rise to a claim that would
lead to coverage under fhe policy under
section VII(A)(i). Appellees do not dis-
pute this analysis, Appellants argue that
these ovents themselves constitate a clahm.
We reserve comment because this argu-
ment does not affect the outcome on ap- peal.

[1] Plaintiffs argue that the district court erred in its
detormination that they were prechided from cover-
age under the insurance policy. They claim that,
despiie the fact that they did not comply with the
notice provisions of the policy, they should non-
ctheless receive coverage because, as a matter of
public policy, California has adopted the notice-
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prejudice rule. The netice-prejudice rule provides
that the breach of a policy provision by an insured
cannot provide a valid defense (o the insurer unless
the insurer substantlally was prejudiced by the
breach, :

The Calfforria Supreme Court has not decided
whether the notice-prejudice rule applies to claims-
made insurance policies in California. In the ab-
sence of California Supreme Cowrt precedent, we
must resort fo other authority and exercise owr own
best judgment in determining how that court would
tesolve the issue. Dimidowich v. Bell & Howell,
803 F.2d 1473, 1482 (9th Cir, 1986). -

The district court held that the notice-prejudice rule
should not apply to claims-made policies. In doing
so, the coutt relied upon policy arpuments, jurispru-
dence from outside California, and  Brows-
Spenlding & Assocs. v, International Surplus Lines
ins, Co, 206 Cal.App3d 1441, 254 CalRptr, 192
(1988), rev. denied and op. withdrawn, {Cal.8.Ct,
March 16, 1989), )

[2] In the absence of & supreme couet decision on
the subject in question, we look fo other state-court
decisions, well-reasoned decisions from ofther jurls-
dictions, and any other available authority to de-
termine the applicable state law. Dimidowich, 803
F.2d at 1482, Decisions by the state couris of ap-
peals provide guidance and instruction and ave not
to be disregarded in the absence of convincing in-
dications that the state supreme couwrt would hold
otherwise, fd. :

In California, it 1s clear that the notice-prejudice
rale applies fo occurrence policics. See, eg,
“1425Campbell v, Allstate Ins. Co., 60 Cal.2d 303,
305-06, 32 CalRpir, 827, 828, 384 P.2d 155, 156
{1963). Authorities in California are split, however,
as {o whether the notice-prejudice rule applies fo
claims-made policies. In Northwestern Title Secur-
ity Co. v, Flack, 6 Cal.App.3d 134, 85 Cal.Rpq.
693 (1970}, the California Court of Appeal for the
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First Distrlct held that the notice-prejudice rule ap-
plies to claims-made policies. More recently, the
Cowrt of Appeal for the Second District reached the
opposite conclusion. See Pacific Employers Ins. Co.
v. Superfor Cr,, 221 Cal.App.3d 1348, 1358-59, 270
CalRpir, 779, 784 (1990). Because these are de-
cistons from different districts of the Comt of Ap-
peal, neither is binding on the other, 9 B, Witkin,
Californta Procedure, Appeal § 772 (3d ed. 1985);
see, e.g, Bridges v, Bridges, 82 Cal.App.3d 976,
97778, 147 Cal Rptr, 471, 472 (1978).

For fwo reasons, however, we believe the Califor-
nia Supreme Court would agree with the Second
District that the notice-prejudice rule does not ap-
ply to claims-made policies.

First, the California Supreme Court denied a re-
quest to review Pacific Employers on October 17,
1990. Although denial of review “is not to be re-
garded as expressing approval of the prepositions
set forth in an opinion of the Distriet Coutt of Ap-
peal or as having the same anthoritative effect as an
earlier decision of [the California Supreme Coumrt,
.. it does not follow that such a denial is without
significance as to [the] views [of that court].” Di
Genova v. State Bd of Educ, 57 Cal2d 167, 178,
18 Cal.Rptr. 369, 375, 367 P.2d 8635, 871 (1962}
(citations omitied). Thus, the denial provides some
indication that Pacjfic Employers was decided cor-
rectly. Id.

Second, we note, as did the Court of Appeal in Pa-
cific Emplayers, that the distinction between the
two kinds of policies is critical. A claims-made
policy reduces the potential exposure of the insurer
and is therefore less expensive to the insured. To
apply the notice-prejudice rule to n claims-made
polley would be fo rewrite the policy, extending the
policy's coverage at no cost to the insured,

The district courf held that the notice-prejudice rule
does not apply to a claims-made policy in Califor-
aiz. We believe the California Supreme Court
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would reach the same conclusion. Therefore, we af-
firm,

AFFIRMED.
C.A.9(Cal.),i991.

Bumns v. Intemational Ins, Co,
929 £.2d 1422

END OF DOCUMENT
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[

Court of Appeal, Fourth District, Division 1, Cali-
fornia,
SAN DIEGO NAVY FEDERAL CREDIT UNION,
et al,, Plaintiffs and Respondents,

CUMIS INSURANCE SOCIETY INC,, Defendant
and Appeliant,
DO00911.
Civ. 31043, .

Dec. 3, 1984,
Hearing Denied Feb. 2.1, 1985,

Insurer appealed a judgment of the Superior Court,
San Diego County, G. Dennis Adams, 1., requiring
it to pay its insureds all reasonable past and future
expenses of their independent counsel retained for
defense of a law suit filed against them, The Court
of Appeal, Gamer, )., assigned, held that where in-
surer retained counsel to defend the third-party law-
sulf but reserved its right to assert noncoverage at a
later date, a conflict of interest existed between the
insurer and Insureds, and thus, insureds had right fo
independent counsel pald for by the insurer, .

Judgment affirmed.
West Headuotes
{1] Attorney and Client 45 €==20.1

45 Aftorney and Client

4351 The Office of Attorney

451(B) Privileges, Disabilities, and Llablhties
45k20 Representing Adverse Interests
45k20.1 k. In Generval. Most Cited Cases

(Formerly 45k20)
An attorney who has dual agency status is subject
to the rule that a conflict of interest between joinily
represented clients occurs whenever their common
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lawyer's representation of the one is rendered less
effective by reason of his representation of the oth-
er. o

f2] Attorney and Client 45 €5>21,10

45 Attorney and Client

451 The Office of Attorney

451(B) Privileges, Disabilities, anc! Liabilities
45k20 Representing Adverse Interests
45k21.1¢ k. Disclosure, Waiver, or

Consent, Most Cited Cases
While au insurance policy provision reguiring an
insured to pernit insurer to employ an attorney fo
defend a third parly suit may amount to a consent in
advance fo a conflict of interest, where the insured
affirmatively withdraws that consent by hiring in-
dependent counsel, no doubt motivated by the in-
surer's reservation of rights, any such consent may
be deemed withdrawi, .

[3] Attorney and Client 45 €=221.5(5)

45 Attorney and Client
451 The Office of Attorney
451{B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests
45k21.5 Particular Cases and Problems
45k21,5(5) k. Insurance. - Most
Cited Cases
Law firm hired by insuratce company to defend ac-
tion brought against its insureds represented clients
with conflicting Interests on the advisability of set-
tlement, where it was uncontested that basis for li-
ability, if any, might rest on conduct excluded by
terms of the insurance policy,

{4} Insurance 217 £22929

217 lnsurance
217XXIH Duty to Defend
217k2925 Fulfillment of Duty and Conduc’s
of Defense
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217k2929 k. Conflicts of Interest; Inde-

pendent Counsel. Most Cited Cases
(Formerly 217k514.15) '

An insurer has to pay for an insured's independent
counsel where a conflict of interest exists in that
multiple theorles of recovery are alleged and some
theories Involve uncovered conduct under the
policy, since if an Isurer must pay for cost of de-
fense and, when a conflict exists, the insurer may
have control of the defense if he wishes, it follows
the insurer must pay for such defense condlucted by
independent counsel.

[5] Attorney and Client 45 €=221,5(5)

435 Attorney and Client
435I The Office of Attomey
451(B} Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests

45k21.5 Particular Cases and Problems
, 45k21.5(3) k. Insurance,  Most
Cited Cases
A confllct of interest arises when an attorney rep-
resents both an insurer and the insured in a third-
party action once the msurer fakes the view a cov-
erage fssue Is present,

[6] Attorney and Client 45 €=221.5(5)

45 Aftorney and Clieat
451 The Office of Attomsy
451(B} Privilegos, Disabilitles, and Liabilities
45k20 Representing Adverse Interests
45k21.5 Particular Cases and Problems
45k21.5(5) k. Insurance, . Most
Cited Cases
A serfous conflict of mterest occurs between an In-
surer and an insured when an insurers refained
counsel obtains information bearing directly on is-
sue of coverage during course of preparation of a
third-party suif.

F71 Attorney and Client 45 €221,5(5)

45 Attomey and Client
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45} The Office of Attorney
45I(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Inferests
45k21.5 Particular Cases and Problems
45k21,5(5) k, Insurance. Most
Cited Cases
When an insurer's retained counsel represents both
the insurer and the insured in a third-party action,
recognition of a conflict in Interest cannot wait un-
til moment a tactical decision must be made during
trial, but rather, existence of such a conflict of in-
terest should be identified early in the proceeding
50 it can be treated effectively before prejudice has
occuired to either party.

[8] Insurance 217 €x22929

217 Insurance
217XX1 Duty o Defend

217k2925 Fulfiliment of Duty and Conduct

of Defense
2172929 k. Conflicts of Interest; Inde-
pendent Counsel, Most Cited Cases
(Formerly 217k514.15)
Where insurer retained counsel to defend a third-
party suit against insureds in which punitive dam-

ages were sought, with a pofential result that there

would be no coverage under the poliey, a plain con-
flict of interest existed in attorney’s representation
of both the insurer and the insureds, for purposes of
determining whether insurer was liable to pay atior-
ney fees for independent counsel hired by insureds;
disagreeing with Zieman Mfg. Co. v. St Paul Fire
& Marine Ins, Co,, T24 F2d 1343,

19] Atiorney and Client 45 €107

45 Attorney and Client
45111 Duties and Liabilities of Attorney to Client
45k107 k. Skill and Care Required. Most
Cited Cases *
Counnsel represenfing an insurer and the insured
owes both & high duty of care and unswerving alle-
giance,
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[10] Attorney snd Client 45 €-21.10

45 Attorney and Client
451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests
45k21.10 k. -Disclosure, Waiver, or
Consent, Most Clted Cases
When two clients have diverging interests, counsel

who represents both must disclose all facts and cir-.

cumstances to both clients fo enable them to make
ntelligent decisions regarding continuing repres-
enfafion, ABA Code of meResp, EC3-14 to
BCS-17,

[11] Attorney and Client 45 ©==221.16

45 Attorney and Client
451 The Office of Attorney
451(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse hiterests

45k21,10 k. Discloswre, Waiver, or

Consent, Most Cited Cases

Canons of Ethics impose upon lawyers hired by an

insurer an obligation to explain to the Insured and

the insurer.ihe full implications of joint representa-

tion in situations where the insurer has reserved its

rights to deny coverage. Prof.Conduct Rule

5-102(B); ABA Code of ProfResp, ECS-14 to

ECs-17.

[12] Attorney and Client 45 €=21.5(5) .

45 Attomey and Client
451 The Office of Attorney
451(B) Privileges, Disabilitigs, and Ltab1l1txes
45k20 Representing Adverse Tnferests
45k21.5 Particular Cases and Problems
45k21.5¢5) k. Insuwrance, Most
Cited Cases
If an insured does not give an informed consent to
an afforney's contimied Joint representation of in-
surer and the insured in situations where the insurer
has reserved Hs righis to deny coverage, counsel
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must ceese fo represent both. Prof.Conduet Rule
5-102(B); ABA Code of ProfiResp, EC5-14 to
EC5-117.

[13} Insuranee 217 €-22929.

217 Insurance
217X X1 Duiy to Defend :

21762925 Fulfillment of Duty and Conduct
of Defense -
217%2929 k. Conflicts of Interest; Inde-
pendent Counsel. Mosi Cited Cases

{Formerly 217k514.15)

In ihe absencs of insured's consent to an attorney's
joint representation of the insurer and the insured,
where there are divergent inferests of the imsured
and the Insurer brought about by the inswer's reser-
vation of rights based on possible nencoverage un-
der the insurance policy, the insurer must pay in-
sured's repsonable costs for hiring independent
counsel. . .

[14] Insurance 217 €-02928

217 Insurance
217XX Duty to Defend
217k2925 Fulfillment of Duty and Conduct
of Defense
217k2628 k, Right fo Control Defense.
Most Cited Cases
(Formerly 217k514.7) '
An insurer may not compel an insured to surrender
contro] of litigation where insurer has reserved ifs
rights fo deny coverage,

[15] Atterney smd Client 45 €5221.5(5)

45 Attorney and Client
451 The Office of Attorney
4351(B) Privileges, Disabilities, and Liabilities
45k20 Representing Adverse Interests
45k21.5 Particutar Cases and Problems
45k21.5(5) k. nsurance, Most
Cited Cases
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Insuranece 217 €-22929

217 Tnsurance
217XX1II Duty to Defend

217k2925 Fulfillment of Duty and Conduct

of Defense
217k2929 k. Conflicts of Interest; Inde-
pendent Counsel. Most Cited Cases ~
(Formerly 217k514.15)

Disregarding common interest of both insurer and
insureds in finding total nonliability in fhird-party
getion for torifous wrongful discharge, breach of
covenant of good faith and fair dealing, and other
claims against insureds, remaining interests of the
insurer and the insureds diverged to such an extent
as to create an actual, ethical conflict of interest in
same attorney representing both the insureds and
thelr insurer, warranting payment by insurer for in-
sureds' independent connsel. -
*#495 *360 Hardin, Cook, Loper, Engel & Bergez,
Genntaro A. Filice IIL, Oakland, and Roberta E, Nal-
bandian, Sacramento, for defendant and appelfant,

Breldenbach, Swainston, Yokaitis & Crispo, Los
Angeles, Bronson, Bronson & McKinnon, San
Francisco, W.F. Rylaarsdam, Los Angeles, Jeanne
E. Emrich, Long Beach, Ronald E. Mallen, San
Francisco, Michael I, Brady, Redwood City, David
R, Fuller, Chico, Raoul P, Kennedy, Oakland, Paul
H. Cyril and David W, Gordon, San Francisco, as
amici curlae on behalf of defendant and appellant,

*361 Saxon, Alf, Brewer & Kincannon and Mark
A, Saxon, San Diego, for plaintifs and respond- ents,

Leonavd Sacks, Northridge, Robert E. Cartwright,
Harvey R, Leving, San Diego, Wylle A. Altken,
Santa Ana, Harlan Arnold, Beverly Hills, Glen T.
Bashore, Notth Fork, Ray Bourhis, San Francisco,
Richard D, Bridgman, Oakland, Edwin Train Cald-
well, San Francisco, David 8. Casey, Jr, San
Diego, Victorla DeGoff, Berkeley, #*496 Douglas
K. doVries, Sacramente, L. Grieg Fowler, San
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Franeisco, Sanford M. Gage, Bevetly Hills, lan
Herzog, Los Angeles, Q. Dana Hobart, Marina Del
Rey, Stanley K. Jacobs, Los Angeles, John C. Mc-
Catthy, Claremont, Timothy W. Peach, San Bern-
ardino, R.H, Sulnick, Los Angeles, Ame Werchick,
Sausalito, and Stephen Zetterberg, Claremont, as
amici curize on behalf of plaintiffs and respondents,

GAMER, Associate Justice ™"

FN* Assigned by the Chairperson of the.

Judicial Council.

Cumis Tnsurance Soclety, Inc. (Cumis) appeals a
judgsment requiting Cumis to pay the San Diego
Navy Federal Credit Union, JW. Jamieson and
Larry R. Sharp (insureds) all reasonable past and
future expenses of their independent counsel re-
tained for the defense of a Ilawsuit filed against the
insureds by Magdaline S. Elsenmann (Bisenmann
action).Ft

FN1. Magdaline S. Eisenmann v. San
Diego Navy Federal Credit Union, et al,
Ban Dicgo Superior Coutt case number
469823,

The issue presented fo this court by the appeal is
whether an insurer is required to pay for independ-
ent counsel for an Insured when the insurer
provides its own counsel bul reserves its right (o as-
sert noncoverage at a later date, We conelude under
these clrcumstances there is a conflict of inferest
between the insurer and the insured, and therefore
the insured has a right to independent counsel paid
for by the insurer, = ¢

The Risenmann action against the insuwreds seeks
$750,000 general and $6.5 million punltive dam-
ages for tortlous wronghul discharge, breach of the
covenant of good faith and fair dealing, wrongful
interference with and inducing breach of confract,
breach of contract and intentional infliction of emo-
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tlonal distress, Under insurance policies issued by
Cumis, the insureds tendered the defense of the Eis-
enmann action to Cumnis. Cumnis associate counsel
Willis E. MeAllister reviewed the complaint in the
Eisenmann getion and conciuded Cumis had a duty
to provide a defense fo the nsureds, MoAllister se-
lected and retalned, at Cumis’' expense, the San
Diego law fitm of Goebel & Monaghan to represent
the interests of the insureds in the *362 Eisenmann
action. McAllister informed Goebel & Monaghan it
was 1o represent the insureds as to all claims in the
Hisenmann action, including fhe punitive damages
claim. He also told Goebel & Monaghan Cumis was
reserving its right to deny coverage at a later date
and the insurance policies did not cover punitive
damages. . o

McAllister seut Goebel & Monaghan copies of the
insurance policles in effect and Jefters accepting the
defense and reserving rights which were delivered
to the insureds. McAllister never asked Gocbel &
Monaghan for an opinien whether coverage existed
under the insurance policles, nor did Goebel &
Monaghan give aty coverage advice to either
Cumis or the insuteds.

McAllister believed if the Eisenmann action resul-
ted in a finding of wilful conduct or an award of
punitive damages, the Cumis policies did not
provide coverage for those damages. Moreover, his
view was if the Eiseninann action resulted fn a find-
ing of breach of confract as agalnst any of the In-
sureds, there might be no coverage under the relev-
ant Cumis policles. Accordingly, on behalf of
Cumis, MeAllister notified each insured by letter
Cumis was reserving its rights to disclaim coverage
and denying any coverage for punitive damages, 72

FN2. The reservation of rights letter ex.

plained;

“Because of the nature of the case and
the present lack of factual mnformation

relative to the allegations of the plainfiff,
it is necessary for CUMIS Insurance So-
ciety, Inc. to resetve its rights to dis-
claim coverage on the ground that the
actions complained of by the plaintiff are
not covered under the Directors and Of-
ficers Endorsement to the CUMIS Dis-
covery Bond, or any other coverage
provided by CUMIS to you. CUMIS spe-
cifically denies any coverage for punit-
- jve damages in the above-mentioned leg-
“alaction, ' :

“On behalf of CUMIS Insurance Society,
nc,, we will conduct an investigation of
this case, and provide the defense to you
under a full reservation of the Soclety's
rights. In addition, if CUMIS settles the
above-mentioned legal action, CUMIS
reserves its right fo seek rsimbursement
from you for such settlement amount if
noncoverage by CUMIS is subsequently
established, Such investigation, defense
or seitiement shall not prejudice the
rights of CUMIS Insurance Society, Ine.
1o disclalm coverage at & later date,

“Although CUMIS is not now denying
coverage, we are sending this Reserva-
tlon of Rights letier to you so that we
may proceed fo investigate the case, de-
sfend you or arrange seitlement of this
suit pending & decision of whether or not
the actions complained of by the plaintiff
arg coveted by CUMIS, In the meantime,
your rights and interests are being pro-
fected as though coverage does extend to
the fact situation involved.”

#*407 The Credit Union retained the San Diego law
firm of Saxon, Alt & Brewer {independent counsel)
to provide independent representation to protect the
insureds' interests. Independent counssl notified
Cumis it was retained to act as co-counsel with
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Goebel & Monaghan and presented Cumis a claim
for its attorneys' fees and costs, McAllister was per-
suaded California law required Cumis to pay the
fees, and he agreed to pay the fees and costs *363
incurred by independent counsel as co-counsel for
the insureds. Cumis paid two separate invoices for
legal services of independent counsel but additional
involces were not paid, After independent counsel
sent a demand leiter to Cumis and further discussed
the matier with McAllister, McAllister sought a
separate opinion on fhe question from Cumis' home
office and asked Goebel & Monaghan if it felt there
was & conflict of inferest in representing the in-
sureds such that Cumis would be required to pay
the expenses of separate counsel. Goebel & Mon-
aghan told MeAllister it did not see a confiict of in-
terest. Cumis® home office came to the same con-
clusion and McAllister notified independent coun-
sel Cumis would pay no further invoices.

In the Eisenrann action setilement conference, the
case did not settle after a demand within the Cumis
policy limits, Cumis authorized Goebel & Mon-
aghan to make an offer at the settlement conference
but in an amount lower than Elsenmann's demand.
Goebel & Monaghan did not contact the Credit
Union before or dutlng the settiement conference,
but informed the Credit Union about the conference
afterward, o

In this action, the trla} court ruled Cumnls s vequired
to pay for the insureds’ hiting of independent coun-
sel, rejecting Cumis' argument the court was bound
by Gray v. Zurich Insurance Co. (1966) 65 Cal2d
263, 54 Cal.Rptr. 104, 419 P.2d 168, and reasoning:

“1, Gray volved a question of the duty to defend
in an assauft and batlery case rather than the ex-
tent and scope of thai duty. The reasoning thus

used fo support Gray is not controlling, espe-

clally If #t makes little sense.

2, The reasoning of Gray, ‘[slince .. fhe coust in’

the third party suit does not adjudicate the issue

of coverage the insurer's argument {as fo a con-
flict of interest) collapses,’ just does not stand
scruting, What the defense attornsy in the third
party case does impacts the coverage case, in
that, the questions of coverage depends [sic] on
the development of facts in the third party case
and their proper development is left to the attor-
ney paid for by the Carrier, Gray recognized that
& finding in the third parly action would effect
the issues of coverage in a subsequent case but
analyzed the question from the point of view of
the carrier. Gray recognized a possible conflict
from the point of view of the insured in footnote
18, where it stated; ‘In rare cases the issue of
punitive damages or a special verdiet might
present a confliet of Interest, buf such possibility
does not outwelgh the advantages of the general
rule. Bven in such cases, however, the insurer
will still be bound ethically and. legally, to litigate
in the interests of the insured.’ Additionally,
Gray was looking for a way to avold a conflict of
interest, to hold that it was excluding all other ap-
proaches just does not ntake common *364 sense.”

The court further explained its ruling:

“The Carrier is required to hire Independent connsel
because an attorney i actual**498 tiial would be
tempted te develop the facts to help his real ¢l-
ent, the Carrler Compaity, as opposed to the In-
sured, for whom he will never likely work again,
In such & case as this, the Insured is placed in an
impossibie position; on the one hand the Carrier
says it will happily defend him and on the other it
says it may dispule paying any judgment, but
trust us. The dictum In Gray flies in the face of
the reality of insurance defense work. Insurance
companies hire relatively few lawyers and con-
cenfrate fhelr business. A lawyer who does not
look out for the Carrier's best interest might soon
find himself ont of work.”

[1}i2] T the usual friparite relationship existing
between Insurer, Isured and counsel, there is a
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single, cominon interest shared among them, Dual
representation by counsel is beneficial since the
shared goat of minimizing or eliminating liability fo
a third party is the same. A different situation is
presented, however, when some or all of {he allega-
tions In the complaint do not fall within the scope
of coverage under the policy. In such a case, the
standard practice of an Insurer is to defend under &
reservation of rights where the insurer promises to
defend but states it may not indemnify the insured
if Lability is found, In this situation, there may be
little commonality of interestF® Opposing poles
of interest are represented on the one hand in the in-
surer's desire to establish in the third party suit the
insured's “liability rested on intentional conduet” (
Gray, supra, 65 Cal2d 263, 279, 54 CalRptr. 104,
419 P2d 168), and thus no coverage under the
policy, and on the other hand in the insured's dosire
to “obtain a ruling ... such liability emanated from
the nonintentional conduct within his insurance
coverage” {(fbid). Although issues of coverage un-

der the policy are not actuatly litigated in the third '

patty suit, this does not detract from the force of
these opposing interests as they operate on the at-
tomey selected by the Insurer, who has a dual *363
agency status (sec Tomerlin v. Canadian Indennity
Co, (1964) 61 Cal2d 638, 647, 39 CalRptr. 731,
394 P.2d 571} ‘

FN3. Seo Purdy v. Paclfic Automobile In-
surance Co. (1984) 157 Cal.App.3d 59, 76,
203 Cal.Rptr, 524, which stafes in part:

“ITlhe ‘triangular’ aspect of the repres-
entation afforded the Insured by the in-
surer's lawyers is described as a coalition
for a common purpose, a favorable dis-
position of the claim-with the attorney
owing duties to both clients. As a prac-
tleal matter, however, there has been re-
cognition that, in reality, the insuret's at-
torneys may have closor ties with the in-
surer and a more compeiling Interest in
protecting the Insurer's position, whether

“or not it coincides with what Is best for
the insured. [Citation.}

“The problem arises when the atforney
knows, or should know, when a conflict
has appeared between the insurer and the
insured as to the most beneficial course
of action indicated by the developing cir-
_cumstances. Tt has long been the law in
this state that when a conflict develops,
the insurer cannot compel the insured fo
sumrender confrol of the litigation, and
must, if necessary, secure independent
counsel for the insured, [cltations] and,
as was explained in Prewiews, Inc. v
Californta Union Ins. Co. (9th Cir.1981)
640 F.2d 1026, 1028, the insurer's oblig-
atton [to defend, after the appearance of
a conflict] ‘extends to paylng the reason-
able value of legal services and costs
performed by independent counsel selec-
ted by the nsured.” [Citations.}”

FN4. An attorney having dual agency
status is subject to the rule a *[clonflict of
interest bebween jointly represented clients
occurs whenever their common lawyer's
representation of the one Is rendered less
offectlve by reason of his vepresentation of
the other” ( Spindle v. Chubb/Paclfic In-
denmity Group (1979) 89 Cal.App.3d 706,
713, 152 Cal.Rpir. 776). While 1t has been
said a policy provision requiring the in-
sured o permit the insurer to employ the
atiorney to defend the third parfy suit
amounts fo a consent in advance fo the
conflict of interest (see Lysick v Waleam
(1968) 258 Cal.App2d 136, 146, 65
CalRptr. 406), where the insured affirmat-
ively withdraws thet consent by hiring in~
dependent counsel, ne doubt motivated by
the insurer's reservation of rights, any such
consent may be deemed withdrawn (see
Employers’ Fire Insurance Company V.
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Beals (1968) 103 R\1. 623, 240 A.2d 397,
403).

Here, 1t is uncontested the basis for liability, if any,
might rest on conduct excluded by the terms of the
insurance policy, Gosbel & Monaghan will have to
tnake cerfain decisions at the trial of the Eiseamann
action which may either benefit or harm the in-
sureds. For example, it will have to seek or oppose
special verdicts, the answers to which may benefit
the insureds *#499 by finding nonexcluded conduct
and harm either Cumis' position on coverage or the
insureds by finding excluded conduct. These de-
cisions are numerous and varied. Each time one of
them must be made, the lawyer is placed in the di-
lemma of helping one of his clients concerning in-
surance coverage and harming the other.

The conflict may appear before trial. Goebel &
Monaghan represented the insureds in the Eisen-
mann action seftlement conference and the case did
not settle afthough a demand was made within
policy limits, Before and during the settlement con-
ference, Goebel & Monaghan was in contact with
Cumis but had no contact with the insureds about
settlement until after the conference ended, The in-
sureds then wrote a lettor fo counsel;

“You should know that the Credit Union desires the
lawsuit to be seftled without trial. Our insurance
coverages, duly paid and contracted for, are pre-
cisely for such cases and any settloment Lability
that may arise therefrom. Your confidence in the
defensibility of the case is appreciated. Should
trial prove you wrong, however, and the jury
awards damages, the Insurance may no longer
cover the Credit Union's possible losses. As you
know, such losses would considerably exceed any
possible settlement amount. It is clear that trfal in
liets of seftloment in this case subjects the Credit
Union to a considerably additional risk while
possibly lowering or eliminating a claim payout
by CUMIS. Such is not the basie premise upon
which we contracted for insutance with CUMIS,
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1 urge you to work for an appropriate selilement
before trial in this case so that CUMIS will have
provided the risk protection for which the Credit
Union has contracted.” ’

[3] *366 On the advisabllity of settlement, Goebel
& Monaghan represented clients with conflicting
Interests ( Tomerfin v. Canadian Indenmiiy Co.,,
supra, 61 Cal2d 638, 647, 39 Cal.Rpir. 731, 304
P.2d 571). No matter how honest the intentions,
counsel cannot discharge inconsistent dutics,

The potential problems may develop during preteial
discovery which must go beyond simple prepara-
tion for a favorable verdict to develop alternate
strategies .ininimizing exposwre, Coebsl & Mon-
aghan was bound to investigate all conceivable
bases on which liability might attach, These invest-
igations and client communications may provide in-
formation relating directly to the coverage Issue,
Futthermote, counsel may form an opinion gbout
the insureds’ credibility. As between counsel's two
clients, there is no confidentlality regarding com-
munications Intended to promote comuon goals
(Bvid.Code, § 962). But confidentiality is essential
where communication can affect coverage. Thus,
the lawyer is forced to walk an ethical tightrope,
and nof communicate relevant information which is
beneficial fo one or the other of his clients

ENS, The court in Industrial Indem. Co. v,
Great  American  Ins, Co. (1977 73
Cal.App3d 529 at 536 in footnote 5, 140
- CalRptr, 806, cited EF. Hutton & Com-
pany w Brewn, 305 F.Supp, 371, 393-394,
on a related issue. The Hutfon cowt stated:

“ ITlhe basis for fhe rule against repres-
enting conflicting interests -is  broader
than the basis for the attomey-cllent
ovidentiary privilege [Bus, & Prof.Code,
§ 6068}, The evidentiary privilege and
the ethical duty not to disclose confid-
ences both arise from the need to en-
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courage cHents to disclose all possibly
pertinent information to their attorneys,
and both protect only the confidential in-
formation disclosed. The duty not to rep-
resent conflicting Inferests, on the other
hand, is an outgrowih of the attomey-cli-
ent relationship itself, which Is confiden-
tial, or fiduciary, In a broader sense. Not
only do clients at fimes disclose confid-
ential jnformation fo their attorneys; they
also repose confidence in them. The
privilege is bottomed only on the first of
these ativibutes, the conflcting-interests
rule, on both.' (Fns. omitted, Id at p.
394.)" (See also Paesons v, Continental
National American Group (1976) 113
Ariz. 223, 550 P.2d 94, 98-99.)

The ABA Code Rthical Considerations §-1 reads:

“The professional judgment of a lawyer should be
exercised, within the bounds of the new law,
solely for the benefit of his cfient and free of
compromising  influences**500 and loyalties,
Neither hig personal inferests, the interests of oth-
er clients, nor the desires of third persons should
be permitted to ditute his loyalty to his client.”

ABA Code Ethical Considerations 5-15 states, in
pertinent part:

“If & lawyer Is requested to undertake or to continue
representation of multiple clients having poten-
tlaily differing interests, he must weigh carcfully
the possibility thai Lis judgment may bs impaired
or his loyalty divided if he accepts or continues
the employment. He should resolve all doubts
against the propriety of the representation. A law-
yer should never represent in litigation*367 mul-
tiple clients with differing Interests, and there are
few sltuations in which he would be justified in
representing in litigation multiple clients with po-
tentially differing interests. I a lawyer accepted
such employment and the interests did becomne

Don't just survive. Thrive!

Page 90of 16

Page 9

aclually differing, he would have to withdraw
from employment with likelihood of resuliing
hardship on fhe clients; and for this reason it is
preferable that he refuse the employment ini-
tially,”

The standard of care expressed in the ABA canons
undsrscores the existing conflict.

Cumis confends Gray v, Zwich Insurance Co.,
supra, 65 Cal2d 263, 54 CalRpir, 104, 416 P.2d
168, is conirolling and asserts Cuinis fully met its
duty fo defend when it retained counsel ar its ex-
pense and instructed connsel fo defend the insureds
in the underlying action.

Gray dealt with an insurer's duty to defend in the
face of a third parly complaint against the insured
alleging the insured caused intentional injury which
by the policy's terms is not within its coverags. The
inswwed, Gray, was sued on the basis he “wilfully,
maliciously, brutally and infentionally assaulted”
the third party who prayed for both actual and pun-
itive damages. The insurer refused to defend and
the third party action went to judgment against the
insured for actual damages. Gray then sued the in-
surer for breach of its duty fo defend. Holding the
insurer breached its duty fo defend and was liable
for the amount of the judgment in the third party
suit, plus costs, expenses and attorney's fees for de-
fending that suit, the Supreme Court said, in patt,
the insurst “bears a dufy to defend its insured
whenever it ascertains facts which give rise fo the
potential of Hability under the policy” { Gray
suprg, 65 Cal2d 263, 276-277, 54 CalRpir. 104,
419 P.2d 168). Gray pointed out the third party suit
did not necessarily mean a recovery by fhe third
party would be outside the polley's coverage ™6
and 1f emphasized this “potential” or “possibiligy”
of coverage in coneluding the insurer “should have
defended because the loss could have fallen within
that liability” (id. at p. 277, 54 CalRptr, 104, 419
B.2d 168).
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FNG. *“Jones’ fthird party] complaint
glearly presented the possibility that he
might obiain damages that were covered

by the Indemnity provisions of the policy.

Even conduct that is fraditionally classified
as ‘intentional’ or ‘wilful* has been held to
fall within indemnification coveérage. [Fn.
omitted.] Moreover, despite Jones' plead-
ing of intentional and wilful conduct, he
could have amended his complaint to al-
lege merely negligent conduct, Further,
plaintiff [G1ay] might have been able to
show that in physically defending himself,
even if he exceeded the reasonable bounds
of self-defense, he did not conunit wilful
and intended injury, but engaged only in
nonintentional tortious conduct { Gray,
supra, 65 Cal2d 263, 277, 54 CalRpir.
104,419 P.2d 168))

The Insurer argued it had no duty to defend because
its interests and those of its insured were opposed,

The inswer asserted had it defendeﬁ the third *368

party suit,

“it would have sought o establish either that the in-
sured was free from any Hability or that such li-
ability rested on intentional condugt. The insured,
of course, would also seek a verdict holding him
not liable but, if found lable, would attempt o
obtain a ruling that such lability emanated from
the nonintentional conduct within his insurance
coverage. Thus, defendant contends, an insurer, if
“obligated to defend in this situation, faces an in-
soluable**501 ethical problem.” ( Gray, supra,
65 Cal2d at pp. 278-279 54 Cal. an ]04 419
P.2d 168.)

The court rejected the argument,

“Since, however, the court in the third party suit
does not adjudicate the issue of coverage, the In-
surer's argument collapses. The only gquestion
there lLitigated is the insured’s liabiliy. The al-
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leged viclim does not concern himself with the
theory of liability; he desires only the largest pos-
sible judgment. Similarly, the insured and insurer
seek only to avold, or at least fo minimize, the
judgment. As we have noted, modern procedural
rules focus on whether, on a given set of facis,
the plaintiff, regardless of the theory, may recov-
¢r. Thus the question” of whether or not the in-
suted engaged in intentional conduct does not
normally formulate an Issue which is resolved in
that Hitigation.” (Gray, supra, 65 Cal.3d at p. 279,
54 Cal.Rpir, 104, 419 P.2d" 168; emphasis by the
court.)

At the same time, however, the court recognized, in
the footnote to this passage, “Iijn rare cases the is-
sue of punitive damages or a specfal verdict might
present a potential conflict of Interests, but such a
possibility does not outweigh the advantages of the
general rule, Even in such cases, however, the in-
surer will still be bound, ethically and legally, to
litigate in the interests of the insured.” ( Grap,
supra, 65 Cal2d at p. 279, fa, 18 54 Cal. Rp&r 104,
419 P,2d 168.)

Gray found the insurer's confractual duty to defend
cannot be avoided by creating & conflict of inferest.
Gray is not confrolling here because it does not ad-
dress whether the scope of the duty fo defend in-
cludes payment for the Insured's independent conn-
sel where a conflict of interest exists,

We find authotity for that proposition in an earlier
case, Tomerlin v. Canadian Indemnity Co., Supra,
61 Cal2d 638, 39 CalRptr. 731, 394 P.2d 571,
which involved a coverage problem arising ouf of a
third party complaint alleging conduct parfially ¢x-
cluded under the policy. Zomerlin stated:

“Similarly, in cases iuvolving multiple claims
against the insured, some of which fall within the
policy coverage and some of which do not, the
insurer may be subject fo substantial temptation
to shape lts defense s0 as to place the risk of loss
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entirely upon the insured....

“It is true, of course, that defendant's attorney owes
fo the insured a legal duty to defend in good
faith, but as Professor Keeton points out ‘On the
*369 other hand [the] company has no duty fo
sacrifice its own interests when they conflict with
those of the insured. {(Keeton, Liability Insur-
ance & Responsibility for Settlement, supra, 67
Harv.L.Rey, 1136, 1170.)

Customarily, Insurers, in cases involving tort
claims in excess of policy limits, notify the in-
sured that he may employ his own attorney to
participate in the defense, (Id at p, 1169,) A like
duty must arlse in the instant case in which po-
tential conftict stemmed not only from the mul-
fiple theories of the Villines complaint and the
propriety of seftlement, but from the tolal ab-
sence In defendant of any economic interest in
the outcome of the suit,” { Tomerlln, supra, 61
Cal.2d at p. 647, 39 Cal.Rptr. 731, 394 P.2d 571.)

[4] Thus, the California Supreme Court recognized
where, as here, muliiple theories of recovery are al-
leged and some theotiss involve uticovered conduct
under the policy, a conflict of interest oxists.
Tomerlin concluded: “In actions in which ... the in-
surer and insured have conflicting interests, the in-
surer may not compel the insured to smrender con-
trol of the Htlgation, [Citations.]” ( Tomerlin, supra,
61 Cal2d at p. 648, 39 Cal.Rpir. 731, 394 P.2d
571.) Although Temerlin did not expressly state the
insurer had to pay for the insured’s independent
counsel under such elrcumstances, this is necessar-
ily hmplicit In the decision. If the insurer must pay
for the cost of defense and, when a conflict exists,
the insured may have contrel of the defense if he
wishes, it follows the insurer **502 must pay for
such defense conducted by independent counsel,

Other decisions following Fomerlin have déveioped
its reasoning further. For example, Tndustrial In-
demnity Co. v. Great Amertcan Ins. Co., supra, 73
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Cal.App.3d 529, 140 CalRptr, 8006, held a coverage
dispute between Insurer and insured, similar to that
here, created a conflict of interest, In Judustrial, an
employce of one of the insured's subcontractors was
killed on the job, The employee's heirs sued, among
others, the insured, Tomei, and the city which had
contracted fo have the insured do the work. The in-
surance policy named the city as an additional in-
sured but coverage applied to the city only if its
negligence was secondary, passive and vicarious,
i.e., only if it was not actively negligent, Tomei was
fully covered under the policy. The insuret retained
counsel to defend both Tomei and the city. In
December 1970, about fwo months before trial,
counsel acquired knowledge the oty was actively
negligent and, on the eve of fal, he sent a reserva-
tion of rights Ietfer to the city and hired independ-
ent counsel to represent.it. One day lafer, the case
was seftled with the insurer apportioning $100,000
of the liability fo the city where coverage was in
question, and only $62,000 to the fully. insured
Tomei. The clty was never consulted about the in-
surer’s apportionment. Afier the insurer pald the
seftiement, it sued the city and ifs *370 other in-
surer I declaratory relief for reimbursement, using
the same counsel it had retained to defend the third
party suit. The cify did nof respond directly but
filed a cross-complaint alleging breach of the in-
surer's duty to defend as a result of the Insurer’s re-
taining one attorney with condlicting interests in the
third party suit. :

Industrial spoke of the conflicts of interest in the
third party action as folows:

“In the Sanchez [third party] action Runkle
{counsel retained by Insured] had three clients:
Industrial, Tomei and the City, We assume that
there was no conflict between Indusirial and
Tomei, whose profection under the Mdustrial
policy appears to have been as broad as its expos-
re {o liability in the Sanchez action. There were,
however, obvious conflicts between Industrial
and the City, as well as between Tomei and the

© 2009 Thomson Reuters. No Claim to Orig, US Gov, Works.

http:/fweb2. westlaw.com/print/printstream aspx ?pri=H TMLE&destination=atp&sv=Split..,
Copyright © 2009 Association of Corporate Counsel

8/14/2009

42 of 76




ACC's 2009 Annual Meeting

162 Cal.App.3d 358, 208 Cal.Rptr, 494, 50 A.L.R 4th 913

(Cite as: 162 CaL.App.3d 358, 208 Cal.Rpfr, 494)

City.... The Industrial-City conflict arises from
the simple fact that, as Industrial sees it, the
City's coverage under the endorsemenis fo the
Tomel policy was not as broad as the City's ex-
posure to the Sanchez heirs, Essentially, the less
‘vicarfous' the City's Hability, if any, turned out
to be, the less was the danger that the Industrial
pohcy wouid cover.

......................

“That Runkle represented conflicting interests in
the Sanchez action is now plain. (See Rules of
Prof. Conduet, rule 5-102(b).} As far as the re-
cord shows, the consent of the City to Runkle's
representation of conflicting interests was never
obtained. (See Lysick v. Walcom, 258 Cal.App.2d
136, 147 [65 CalRptr, 406] ...) It may well be
that the conflict was not apparent when Rumkle
assumed the defense of the Sanchez action. It
must, however, have become obvious sometime
befors December 1970, when Industiial first as-
serted "its position with respect to the Cliy's cov-
erage under ifs endorsements, Even then Runkle
did not discontinue the relationship, (See Ishmae!
v. Millingion, 241 Cal.App.2d 520, 526-527 |50
CalRptr. 5921 .Y (Fus, omitted; fndustrial In-
demnily Co. v. Great American Ins. Co, supra,
73 Cal.App.3d 529, 536-537, 140 Cal Rptr, 804.)

[5]{61{7] Although the issue before the court in Jn-
dustrial pertained to the conflict of interest problem
in the later action in which coverage was in issue,
the court recognized retained counsel is bound to
learr about coverage issues as he prepares the earli-
er sult'{ Indusirial, supra, 73 Cal.App.3d at p. 535,
140 Cal.Rptr. 806). A conflict arises once the In-
surer takes the view a coverage issue is present. In
Industrial, the retained counsel's recently acquired
knowledge of the City's active negligence, com-
bined with its reservation of rights, made the con-
flict “obvious semetime**503 before December
1970% ( Industrial, supra, 73 Cal.App.3d at p. 537,
140 CalRptr, 806), Thus, Jadustrlal recognizes a

Don't just survive. Thrive!

Page 12 of 16

Page 12

serlous conflict of Infetest occurs when insurer's re-
tained counsel obtains information bearing *371
directly on the issue of coverage dwring the course
of preparation of the third party suit. There is no
rooms under Tndustrial for labeling the conflict there
described as mevely a “potent:al” ong.¥

"FN7, Cumis makes a distinction between
“sotential” and “actual® conflicts of in-
forest which is invalid and unworksble,
Recognition of a confliet cannot wailt uniil
the moment a tacticaldecision must be
made during {rlal. B would be unfair to the
insured and generally unworkable to bring
in counsel midstream during the course of
trial expecting the new counsel to control
the litigation. Contrary fo Cumis' argu-
ment, the existence of a conflict of interest
should be identified early in the proceed-
ings so it can be ireated effectvely before
prejudice has cceurred fo elther parly, I

may well be in a given case special ver-

dicts will not be requested or given, and
" other indicators of the basis of Hability
“such as punitive damages will not come in-
to play. Nevertheless, this often canpot be
known imtil shortly before the case is sab-
mitted to the jury. By fhat time, it is nor-
" mally too late to prevent prejudice,

In Exccuilve Aviation, Inc. v. National s, Under-
writers (1971) 16 CalApp.3d 799, 94 CalRptr.
347, the same insurer-selecied attorney represented
the insurer In a property coverage action by the in-
sured against the insurer and represenied the in-
sured and insurer in a third party suit against the in-
sured. Both actions arose from the same accident, 8
plane crash durlng & flight where there was a cues-
tion whether the plane was being used in “common
carriage.” If the plane was uliimately found to have
been used in comunon carriage, there would be no
coverage under the terms of the policy. The atior-
ney defending the property damags action against
the Insurer on this basis would be operating directly
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agalnst the insured's interest In oblaining coverage
for the third party suit. '

‘The appellate court stated:

“A reasonable solution was proposed by the New
York Court of Appeals in Prashker v. United
States Guaroniee Company (1956) 1 N.Y.2d 584
[154 N.Y.8.2d 910, 136 N.E.2d 871] .., namely,
that whers a conflict of Interest has avisen
between an insurer and ifs insured, the attorngy to
defend the insured In the tort suit should be selec-
ted by the insured and the reasonable value of the
professional services rendered assumed by the in-
surer, If the insured and the insurer ate represon-
ted by two different attorneys, each of whom is
pledged to promote and protect the prime in-
terests of his client, adequate representation Is
guaranteed and the deleterious effect of the con-
flict of interest imposed on an attomcy whe at-
tempts the difficult task of representing both
parties is averted.” ( Executive dviation, stpre,
16 Cal.App.3d at p. 809, 94 CalRpir. 347.)

The coutt concluded: .

“We hold, therefore, that in & conflict of interest
situation, the Insurer's desire to exclusively con-
trol the defense must yield to its obligation to de-
fend its policy holder. Accordingly, the insurer's
obligation to defend extends to paying the reas-
onable value of the legal services and costs per-
formed by independent counsel, selected by the
insured [citation].... We conclude that the insured
here is entitled (o the reasonable value of the leg-
al  services rendered by its  independent
counsel®372 and the costs in the Dakin action” {
Executive Aviation, supra, 16 Cal.App3d at p
810, 94 Cal.Rpir. 347.)

The conflict in Executive Aviation is no more “real
and existing” than the confliet in Cumis’ case. In
both instances, the Interests of insured and insurer
diverge and conflict, differing only in degree of im-
mediacy. The result of the oxisting conflict is the

sams In each instance,

In Previews, Inc. v. California Union Ins. Co. (9th
Cir.1981) 640 ¥.2d 1026, the Court of Appeals de-
olded the insurer was required to pay for independ-
ent counsel dug in part o a claim for punitive dam-
ages. The Court of Appeals said in applying Cali-
fornia law: . K

#%504 “This case presents a plain conflict of in-
terest.... [The insurer's] best interests are served
by a finding of willful conduct because it thus
may not be deenied liable, Previews, on the other
hand, could suffer greater loss by a finding of
willful conduct beeause Previews would then be
ligble for punitive damages. Thus, the district
court properly decided that Previews was entitled
to engage outside counsel” { Previews, supra,
640 F.2d at p. 1028)) ' C

[8] The point Previews makes about the insurer's
interests belng served by a finding of wilful con-
duct and resuifant punitive damages fully applies to
this case. Cumis retained counsel for a third party
suit, the Eisemnann action, in which punitive dam-
ages were sought with a potential result there would
be no coverage under the policy. The “plain conflict
of interest” Language of Previews, applies equally
fo fhis aspect of the case. Entitlement to independ-
ent counsel paid for by the insurer under its duty fo
defend is an order Previews divestly supporls. ™

FN8., Cumis cites a recent Ninth Circuit
case, Zleman Mgz Co. v. St Paul Fire &
Marine Ins. Co. (Gth Cir1983) 724 F.2d
1343, which summarlly approved the dis-
trict cout's denial of fees for independent
counsel, According to the decision of the
disteiet court approved by the Court of Ap-
peals, the insured hired independent coun-
sel afier the third party amended his com-
plaint to claim punitive damages and the
jnsurer notified the insured there was no
coverage for wilful actions. The insuret
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provided a defense to the third party suit,

Reviewing a summary judgment in favor
of the insurer in the insured's action for
breach of the duty ta defend (and the im-
plied covenant of good faith) the Court
of Appeals sought only to determine
whether any genuine issues of material

fact existed ( Zieman, supra, 724 F.2d at .

p- 1344}, Doing so, the Court of Appeals
gave the following analysis:

“Zieman [insured] atleges that a conflict
of interest arose when fhe punifive dam-
age claim was filed in addition fo the
damage claim. Zieman characterizes this
as a genuine issue of malerial fact)
however, it fails to point fo any facts in
dispute relating to this issue, Nor doss
Zieman present any ovidence that an ac-
tual conflict of interest existed which
would preévent St Paul's refained connsel
from defending Zleman. St Paul (by
providing the legal services of Hillsinger
and Costanza) fulfilled its contractual
duty to defend Zieman on all claims
“against it ( Zieman, supra, 724 F, 2d at
pp. 1344-1345.) -

It is apparent Zieman's dominant concern
was whether an issue of material fact
was present. The court said no fo this
question. It made no analysis of the pres-
ence or absence of a conflict of interest,
merely pointing to the absence of any
facts in dispute relating to the conflict of
interest issue and the absence of evid-
ence of actual confiict of interest, 1t is
apparent the Court of Appeals did not
address the merits of the conflict of in-
terest issue, Thus, Zieman does not rep-
rosont a holding on the issue we con-
sider, Moreover, 1o the extent Zieman
could be read as deciding the issue we
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consider, it does not reflect California law.

%373 In Purdy v. Paclfic Automobile Insurance Co.,
supra, 157 Cal.App.3d 59, 203 CalRptr. 524, the

plaintiff offered fo settle his third parly action with-

in policy limits under circumstances where counsel
retained by the Insurer knew an excess verdict was
probable, The insurer refused the offer. The court
stated refained counsel was in a confliet of interest
sltnation and the insured had a right o Independent

counss! paid for by the iusurei. I‘m“thm the court .

stated:

“{Tthe record discloses that Purdy had in fact em-
ployed ~ independent counsel  as of December
1972, prior to the last offer of settlement; and that
coutisel strongly wrged settlement of the Pautin
suit, Pacific, however, refalned conivol of the fit-
igation-to Purdy's disadvaniage. The fact that
Purdy did have independent counsel at a crucial
stage of the settlement negotiations undoubtedly
explains why the causes of action against the
lawyer defending herein were not refined to
charges of failing to disclose a conflict between
the insurer and the insured.” (74 at p. 77.)

Other jurisdictions reach varying conclusions on
the issue before us (see Employers’ Fire Insurance

Company v. Beals, supra, 103 R 623, 240 A2d _

397, 404, and works cited).F
FN9. Among the cases from other jurisdic-
tions which are generally suppottive of the
view we take are the following:

Alaska Continentat Ins. Co. v. Bayless &
Roberts, Inc. (1980) 608 P.2d 281,

Ariz. Fulton v, Woodford (1976) 26 Ax-
iz.App. 17, 345 p.2d 979 :

M. Marpland Cosualty Co. v. Peppers
(1976) 64 111.2d 187, 355 N.E2d 24, 30;
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Md. Southern Md. Agr. Ass'n v. Bitumin-
ous Cas. Corp, (DMdA.1982) 539
F.Supp. 1295;

Mass. Magoun v. Liberty Mutual Insur-
ance Company (1964) 346 Mass. 67’1,
195 N.E2d 514, 519;

N.Y. Prashker v. United States Guaran-
tee Co, (1956) 1| W.Y.2d 584, 154
N.Y.8.2d 910, 136 N.E2d 871; and see
Utieq Mutual Insurance Co. v. Cherry
(1974), 38 N.Y.2d 735, 381 N.Y.82d
40, 343 N.E2d 758; Public Service Mu-
twal Ins. Co. v Goldfwb (1981), 53
N.Y.2d 392, 442 N.Y.8.2d 422, 425
N.E2d 810;

R.I. Employers' Fire Insurance Company
w. Beals, supra, 103 R 623, 240 A2d
397

Tex. Steel Erection Co., Inc. v Travelers
Indemnity  Co. (Tex.Civ.App.1965) 392
S.W.2d 713; and see Saiferwhite v. Stolz
(1968) 79 N.M, 320, 442 P.2d 810;.

Jurisdictions ruling fo the confrary in-
clude:

Ohic Motorists Mutual Insurance Co. v
Trainor (1973) 33 Ohlo St2d 41, 294
N.E2d 874;

Va. Norman v. hisurance Company of
North America (1978) 218 Va, 718, 219
S.E2d 902,

#2505 The lawyet's duties in the conflict of interest
situation presented here are corelative fo the in-
surer's contractual dufy to pay for an independent
lawyer *374 when it reserves its righis to deny cov-
erage under the policy. California Rules of Profes-
sional Conduct rute 5-102(B) states: “A metber of
the State Bar shall not represent conflictlng in-

terests, except with the writien consent of all parties
coneerned.”

[91[10] Counsel representing the insurer and the in-
sured owes both a high duty of care ( Lysick v. Wal-
com, supra, 258 Cal.App.2d 136, 146, 65 CalRpir,
406) and uvuswerving allegiance ( Betts v. Allstale
Ins. Co. (1984) 154 CalApp3d 688, 715-716, 201
Cal.Rptr. 528). When two clients have diverging in-
terests, counsel must disclose all facts and circum-
stances to both clents to enable them to make intel-
ligent decisions regarding continuing representation
{ Ishmael v. Millingion (1966) 241 Cal.App.2d 520,
528, 50 CalRptr. 392), The ABA Modet Code EC
5-14, 5-15, 5-16 and 5-17 reinforce these constric-
tions, EC 5-16 stating in part: “[Blefore a lawyer
may represent multiple clients he should explain
fully to each client the implications of the comnon
representation and should accept or continue em-
ployment only if the clients consent.”

One commentator analyzing these Ethical Consid-
erations concluded:

*The emphasis of the ... Rules suggests a functional

means of resolving the conflicls which confront
counsel hired by an insurer to defend its Insured,
The best course is for an attorney to beware of
the potential for conflict at the outset.... Where a
question exists as fo whether an occurrence is
within coverage, Independent counsel represent-
ing the insured’s interests is required. The insurer
is contractually obligated to pay for Insured’s in-
dependent counsel.” {Dondaville, 1982, Defense
Counsel Beware: The Perils of Conflicts of In-
terest, 26 'Trial Lawyer's Guide, 408, 415.)

The Commitiee on Professional Responsibility of
the State Bar of Louisiana reaches the same conclu-
sion,

“Under the circumstances presented, the Committee
is of the opinion that it would be improper, with
or without the consent of all parties concemned,
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for the same attorney to represent both the insurer
and the insured.

“The Committee is compelled to this conclusion
based upon its belief that once the insurer decides
to assert a coverage defenss, the same attorney
may not represent both the insured and the in-
surer. Canon 5 and, to some c¢xicnt, Canon 7,
would mifitate against such dual representation.
EC 5-1 provides that the atiorney's professional
Jjudgment should be exercised ‘solely foi the be-
nefit of his client and free of compromising influ-
ences and loyalties,” Including ‘interesis of other
clients.” EC 5-14 states fhat an aftorney cannot
represent two clients with ‘conflicting, inconsist-
ent, diverse, *375 or otherwise discordant’ in-
terests,. And BEC 5-15 indicates that counsel’
‘should resolve all doubts agamst the propriety of
the representation,’

“The Committee feels that when coverage is dis-
puted, the interests of the insured and the insurer
are always divergeni, The attorney should not be
placed **506 in the position of divided loyalties,
Such an arrangement would be adverss fo the
best interests of the insured, the Insurer, the attor-
ney, and the profession,” {Opn, No 342 2%
La.Bar J. (Tuly 1974),)

[11][12][133[14][15] We conclude the Canons of
Ethics Impose upon lawyers hired by the insurer an
obligation te explain to the insured and the insurer
the full implications of joint representation in situ-
ations where the insurer has reserved its rights to
deny coverage. If the insured does not give an in-
formed consent to continued representation, coun-
sel must cease fo represent both, Moreover, in the
absence of such consent, where there are divergent
interests of the inswred and the insurer brought
about by the insurer’s veservation of rights based on
possible noncoverage under the inswrance pelicy,
the insurer must pay the reasonable cost for hiting
independent counsel by the insured. The insurer
may not compel the insured to sumender conirel of
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the litigation ( Tomerlin v. Canadian Indemmiiy
Co., supra, 61 Cal.2d 638, 648, 39 Cal.Rptr. 731,
394 P.2d 571; and sce Nike Inc. v. Alantic M,
Ins. Co. (1983) 578 F.Supp. 943, 949), Disregard-
ing' the common interests of both insured and in-
sursr In finding total nonfiability in the third party
action, the remaining interests of the two diverge fo
such an extent as fo create an actual, ethtcal conflict
of inferest warranting payment for the insureds' in-
dependent counsel, -

Judgment affinimed,

GERALD BROWN, PJ., and STANIFORTH, I,
coneur,

Hearing denied; BROUSSARD AND LUCAS 1k,
dissenting,

Cal.App. 4 Dist,, 1984,

San Diego Navy Federal Credit Union v. Cumis
Ins. Society, Inc.

162 CalApp3d 358, 208 CalRptr. 494, 50
ALRAth913

END OF DOCUMENT
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=

Supreme Judicial Court of Massachusctts,
Suff'olk =

Lillian DARCY of, al2st’

FN1. Mary }giésias.

. V. .
The HARTFORD INSURANCE COMPANY et

al.; 7
FN2Z. Aladdin Building Maintenance, Inc,

Royal Globe Insuratice Company, third-party de-
fendant,
- Argued March 8, 1990,
Declded May 22, 1990,

Liability insurer appealed from an order of the Su-
perior Court Department, Suffolk Ceunty, John L:
Murphy, Jr., T., which refused to allow it to dis-
claim coverage wndet policy. The Supreme Judicial
Court transferved the appeal on its ¢wn motion and
Greaney, J., held that: (F) Insurer eould not dis-
claim coverage on grounds that insured failed to
provide seasonable notice or failed to cooperate,
and {2) in the future, insurers would be required to
make affinnative showing of actual prejudice res-
uitmg from insvred's breach of coaperation provi-
sion in order to disclalm Liability for breach of co-
operation provision,. “

Affirmed.
| Wost Headnotes
m Insurance 217 €23168 |
217 Insurance |
217XXVII Clalms and Settlement Practices

217XXVI(B) Claim Procedures
217XXVIIB)2 Notice and Proof of Loss
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217k3166 Effect of Noncompliance
with Requirements :
217k3168 k. Prejudlce to Insurer,
Most Cited Cases -
(Formerly 217k539.8) '
Liability insurer did net show prejudice from its in-
sured’s failure to provide seasonable notice of

claim, as was required for insurer to disclaim labil-

ity under policy. M\G.L.A, ¢, 175, § 112,
[2] Insurance 217 €23212

217 msurance
2L7TXXVIL Clalms and Settlement Practices
217XXVIIB) Claim Procedures
2 17TXXVI(B)3 Cooperation
. 217k3210 Effect of Failare to Cooper-
ate - . g
217k3212 k. Prejudice to Insurer,
Most Cited Cases
{Formerly 217514, 17(5), 217k514.18(3))
Insurer wiil be required to demonstrate actval pre-
judice to its Interests due to insured's lack of co-
operation before denial of coverage will be permit-
ted for insured's breach of cooperation provision.

[3] Insurance 217 €==3191(1)

217 Insurance

217X XV Claims and Seftiement Practices

217XXVH(B) Claim Procedures
217X XVIKB)2 Natice and Proof of Loss
217k3187 Insurer's Waiver or Estoppsl
© 217k3191 Implied Walver or Estop-

pel
21731911 k. In General, Most
Cited Cases o

(Formerly 217k558(1:1))
Liability insurer falled fo exercise diligence and
good faith in obtaining insured's cooperation and,
thus, insurer could not disclaim Hability on grounds
of insured's lack of cooperation.

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.

http:/fweb2, westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv="Split...

Copyright © 2009 Association of Corporate Counsel

8/14/2009

48 of 76




ACC's 2009 Annual Meeting

554 N.E.2d 28
407 Mass. 481, 554 NE2d 28
(Cite as: 407 Mass, 481, 554 N.E.2d 28)

#%20 #4821 Roger A, Emanuelson (Willian P,
Sith, Boston, with him}, for Royal Globe Ins, Co.

Joseph G, Abromovitz, Boston, for .plaintiﬁ’s.

Peter C. Kaber, Boston, for The Hartford Ins, Co,

was present but did not argue.

Before "481 LIACOS, C.J,, anci WILKINS AB E

RAMS, LYNCH and GREANEY N

GREANEY, Justice,

After frial, a judge in the Superior Court coneluded
that Lillian Darcy and Mary lglesias (plaintifis),
and third-party plaintiff, The Hartford Insurance
Company (Hartford), could recover the proceeds of
& liability insurance policy issued by Royal Globe
Insurance . Company (Royal Globe). Royal Globe
has appealed, claiming that the delay in notice of
the plainttffs' clalms, and the fallure of its insured
to cooperate, permitted Roya! Globe to disclaim
coverage under the policy. We transferred the ap-
peal to this court on our own motion. We agree
with the judge that Royal Globe may not avold cov-
erage on either of its stated grounds. Consequently,
we affirm the judgment of the Superior Coutt.

The facts found by the judge are as follows. In
1979, Aladdin Building Maintenance Company
(Aladdin) was awarded a coniract to provide janit-
arial services for the John F. Kennedy Federal
Bullding in Beston. Aladdin subsequently entered
info # subconiract assigning those duties to United
Building Maintenance, Ine, (United), At all relevant
times, Aladdin carried a comprehensive commercial
liability insurance policy with personal injury cov-
erage issued by Hartford, while United camied a
similar poticy issued by Royal Glebe. On Septent-
ber 15, 1979, the plaintiffs were working in fhe
Federal building at their desks, which were separ-
ated by a free-standing room partition or baffle.
The baffle was accidentally knocked over by a
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United employee who was attempting to clean
around it, and it fell on the plaintiffs, injuring them
both severely.

The plaintiffs brought sult against United in the Sue-
perfor Court on February 18, 1981, secking dam-
ages for their personal injuries. United never filed
an appearance, nor did it notify its insurer, Royal
Globe, of sither the accident or the lawsuit. On Au-
gust 15, 1981, the plaintiffs filed suit against #483
Aladdin, the main confractor, in the United States
District Court for Massachuselts. This action was
concluded on September 23, 1983, when the

plaintiffs won judgments for S582 080 12, and
$82 055.35, respectively,”

*#30 On November 4, 1983, the plaintifis sought to
satisfy their Federal court judgments by suing Hari-
ford in the Superior Court fo reach and apply the
proceeds of the Hartford policy issued to Aladdin,
Hartford responded by filing a third-party com-
plaint dgainst Royal Globe, secking recovery from
Royal Globe as the hability insurer of United,
Aladdin's subconttactor. Hartford's complaint, filed
on Janvary 8, 1985, reached Royal Globe nine days
later, on January 17, 1985, This was the firgt notice
Royat Globe had recelved of the accu:lent wlnch
had oceurred on September 15, 1979,

At the time Royal Globe recelved notice of the
plaintiffs' claims against its nsured, the wnderlying
tort action against United in the Superior Court had
not beea resolved. -Accordingly, Royal Globe un-
dertook an investigation of the clalm. The claims
adjuster assipned to the case examined Royal
Globe's records and discovered reference to g previ-
ous claim involving Unifed. The records indicated
that United had not responded to Royal Globe's cor-
respondence in ihat case. The claims adjuster thus
assumed that any attempt fo make confact with
United's principals directly would be futile, and he
hired an Investlgation bureau fo locate them,

As found by the judge, the lnvestigation authorized
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by Royal Globe was limited fo the following ef-
forts: An investigator was assigned to locate
United’s principals. To this end, the investigator ex-
amined the telephone directory and various public
records, and wrote to the aftorney listed on United's
articles of incorporation, The investigater eventu-
ally located one Pasquale Verro, who was named as
a principal of United. However, upon reaching this
man, the investigator discovered that he was not the
Pasquale Verro associated with United, but was &
relative. The investigation went no further, The
Royal Globe olaims adjuster responded to this in-
formation by sending & letter fo the Pasquale Verro
located by the investigafor, despite actual know-
fedge that this was #484 not the right man, inform-
ing him that Royal Globe was disclaiming coverage
due to lack of notice and cooperation from United,
Subsequently, ot August 14, 1987, and Ociober 19,
1987, respeciively, default judgments entered
against United in the pending State court actions.
Mote than two years had elapsed between Royal
Globe's first notice of the claim (January 8, 1985)
md the eventual entry of the defanlt judgtents
against United, Royal Globe's insured.

On October 19, 1987, Hartford and the plaintiffs
entered info a seftlement apreement pursuant to
which the plaintiffs agreed to dismiss their claims
agalnst Hartford with prejudice in consideration of
a $300,000 payment. The plaintiffs, in the mean-
five, had brought claims directly against Royal
Globe. Hariford and the plaintiffs further agreed to
pursue their respective claims against Royal Globe,

and stipulated that any recovery on those claims

would bs divided equally bebween them,

A trial ensued on the issue whether the plaintiffs
and Hartford could reach and recover the proceeds
of Royal Globe's peiicy with United. Royal Globe
defended on the basis that it had properly dis-
clalmed coverage because United, its insured, had
violated its policy obligations to provide seasonable
natice of the ¢laims and to cooperate in the defense
thereof. The judge rejected both claims. Relying
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upon G.L, ¢. 175, § 112, and our decision in John-
son Confrols, Inc. v. Bowes, 381 Mass, 278, 409
N.E2d 185 (1980}, the judge concluded that Royal
Globe had not carried its burden of proving that the
delay in giving notice had materially prejudiced Iis
interests. Further, the judge determined that Royal
Globe had not fulfilled its duty to exercise diligence
and make a good faith effort to obtaln United's co-
operation. See Allen v. Atlantic Nar'l Ins. Co., 350
Mass. 181, 214 N.E2d 28 (1965). Accordingly, the
judge concluded that neither breach entitied Royal
Globe to disclaim liability, and entered a judginent
against Royal Globe (divided between the plainiiffs
and Hartford) in the total amount of $300,000,

#*31 1, The duty fo provide seasonable notlce, The
Rayal Globe policy issued to United contains the
notice provision *485 set forth below P9, As Roy-
al Globe concedes, breach of that provision by an
insured is not an independently sufficient basis for
an insurer fo disclalm lability, Rather, the insurer
must prove that its inferests have been prejudiced
by the insured's faflure to provide Himely notice of
the accident. See G.L. ¢. 175, § 112, as amended by
8t.1977, ¢. 437 (“An insurance company shall not
deny Insurance coverage to an Insured because of
failure of an insured to seasonably notify an insur-
ance company of an occarrence, incldent, claim or
of a suit founded upon an oceurrence, incident or
¢laim, which may give rise io Habilly insured
against unless the insurance company has been pre-
judiced thereby.”); Johmson Controls, Ilne. .
Bowes, supra, 381 Mass. at 282, 409 N.E2d 185
(insurer bears the burden of proving prejudice)
T, See also Maclhnis v. Aetna Life & Casualty
Co., 403 Mass, 220, 223, 526 N.B.2d 1255 (1988),

FN3, “In the event of an occurrence, writ-
ten nofice containing particulars sufficient
to identify the insured and also reasonably
obtainable information with respect to the
time, place and circumstances thereof, and
the names and addresses of the injured and
of available witnesses, shall be given by or
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for the insured to the company or any of its
authorlzed agents as soon as practicable.”

FN4, While the assignment of the burden
of proof in the Johnson Controls case was
made In connection with a legal malprac-
fice insurance policy not covered by the
statutory prejudice requirement of G.L. ¢
175, § 112, the holding of the case applies
to other types of pollcies such as the com-
prebensive commercial liability policy at
issuc here, ' ’

Royal Globe urges that we adopt a rebuttable pre-
shmpiion of prejudice in cases where the delay In
notifying an insurer of a claim or possible claim is
“extreme.” Such a rule, Royal Globe contends,
“makes sense in light of the legitimate purposes
served by the notice provislons and fairly balances
the competing interests of the insurer, insured and
third parties.” Were we to adopt such a rule, argues
Royatl Globe, we should find {contrary to the judge)
that the morg than five-year delay in notifying Roy-
al Globe in this case was “extremse,” and thus en-
titles Royal Globe to the benefit of the presump-

tion. We decline Royal Globe's request to modify .

existing law in this area.

*486 Adopting the presumptiont Royal Globe seeks
would, in effect, constitule a refreat to a mode of
interpretation of Insurance policles which invites
technical forfeitures, and would conflict sharply
with the view, previously expressed by both the Le-
gistature and this court, that forfeitures should oc-
cur only upon a showing of actual prejudice to an
insurer's interests. See G.L. o 175, § 112 (1988
ed.); Johuson Controls, Inc. v. Bowes, supra. By its
very nature, a presuption, in cases in which it ap-
plied, would tend to selieve an insurer of its burden
te demonstrate actual harm to s interests, Such a
rule could permif an Insurer fo avoid Hability on the
basis of the possibility, rather than on proof of actu-
al prejudice. The propesed rule would tend to shift
unfairly the burden of showing prejudice from the
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patty in the best position, and with the most re-
sources, to ascerfain the existence of prejudice to
the party who is least capable of Investigating the
likeliood that & elaim, despite a delay in notice,
<an be adequately defended. In the process, the pro-
fections for which insurance was obtained and paid
for, could be denied. Additionally, the Legislature's
concern that an insurer attempting to disclaim cov-
erage for Iack of notlce must show prejudice would
be frustrated contrary to the directive of G.L. ¢
175, § 112, C S '

The length of delay, of course, in notice will always
be a relevant factor to be considered in determining
whether actual prejudice has been shown by an in-
surer, and the longer the delay, the more Hkely that
prejudice exists. But, before u denlal of coverage by
an insurer is justified, the delay in notice must be
accompanied by a showing of some ofher facts or
circumstances (such as, for example, the loss of
critical evldence, or testimony from material wit-
nesses despite diligent good faith efforis**32 on
the part of the insurer to lacate them) which demon-
slrates that the insurer's interests have been actually
barmed. See Thompson v. Grange Ins. Ass'n, 34
Wash.App. 151, 163-164, 660 P.2d 307 (1983)
{refusing to presume prejudice because of five-year
delay in notice and requiting a showing of actual
prejudice). We see no reason to absolve the *487
insurer of the burden of identifying the precise
manner ity which s interests have suffered.

[17 Royal Globe next contends thaf, even without
the benefit of a presumption, it has demonstrated
actuat prejudice to its interests in this case by show-
ing that it has been “placed in a substantiatly less
favorable position than it would have been in had
timely notlce been provided.” In support of his con-
clusion that actual prejudice had not been demon-
strated, the judge relied primarily on the fact that
Royal Globe learned of the claim against its nsured
more thar two years before the default judgment
entered, The judge also found that the accident had
occurred less than one bleck from Royal Globe's
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offices, and that it was lkely o have gonerated
considerable documentation, Including reporis in
connection with workers' compensation claims and
Department of Labor records. Further, the judge
found that Royal Globe would have had access fo
the documents complled for the plainilffy’ Federal
court suit against Aladdin, which was based on the
same accident, The judge noted that Royal Globe
made no meaningful attempt to identify employees
of United, or to focate eyewilnesses to the accldent,
Royal Globe's efforts boil down to & torpid effort af
finding United's principal without any correspond-
ing effot fo investigate the incident itself. Thus, the
judge concluded that Royal Globe had “sufficlent
opportanity to investigate the circumstances sur-
rounding the plaintlffs’ injurles,” even after its re-
coipt of admittedly unseasonable notice; and, con-
sequently, Royal Globe had not demonstrated at all
that it had been placed In a substantially less favos-
able posttion than it would have been had it re-
colved earller notice. Because this conclusion is
amply suppotied by the evidenge, we decline to dis-
turb it on appeal 2%,

FNS. Most of the confrary arguments Roy-
. al Globe raises in its brief do not rlse bey-
ond the level of speculsiion, For example,
Royal Globe claims that the “memorios of
any witnesses who might continue to be
available can hardly be said to be fresh,”
that “it is reasonable to assume” that
United's principals *may have had” valu-
able information, and that potential clalms
against third parties “would likely have
been barred” by some unspecified statute
of limitations. Royal Globe further claims
prejudice resulting from the defauft judg-
ment entered against United mors than two
years after Royal Glabe received notice of
the claim. The argument that Royal Globe
was “powerless” 1o prevent the entry of the
default judgment becauss it could not have
drafted a responsive pleading in the case is

Page 5

specious. As the fudge found, Reyal Globe
had ample time and opportunity te wncover
sufficient facts to file a pleading which
could have responded to the merits of the
action. Had Royal Globe actually been un-
able to ascertalu such facts, prejudice
would have been shown, Any prejudice
which resulted from the enfry of the de-
fault judgment in this case is directly due
to Roval Globe's inaction In its Investiga-
fion rather than to United's failure to
provide prompt notice.

*488 2. The duty to cooperate, The Royal Globe
policy contains a provision obligating United fo co-
operate in the event of a lawsuit, including the du-
ties of attending hearings and fulals and assisting in
the procurement of relevant evidence and it
nesses. Royal Globe asseils that United's failure to
cooperate justifies a denial of lability under the
policy's terms, The plaintiffs, on the other hand,
suggest that we extend the projudice requirement,
which we proviously have applied in other insar-
ance policy contexis, to the lack of cooperation
context as well. If we make this extension,
plaintiffs argue, Royal Globs cannot disclaim liab-
lity due to lack of cooperation because, as has been
declded above, Royal Globe has not demonstrated
that its interests have suffered actual prejudice.

[2] Under current law, breach of the duty to coopet-
ate on the part of an insured must be “substantial
and material® before it pennits an insurer to dis-
claim liability. See Morrison v. Lewls, 351 Mass.
386, 390, 221 N.E.2d 401 (1966). Sce also 14 G,
Couch, Insurance, § 51.107, at 607 (2d ed, **33
1982), A showing of prejudice on the part of the in-
surer has not previously been expressly required.
See Imperiali v. Piea, 338 Mass. 494, 498, 156
N.E2d 44 (1959, Polito v. Galluzze, 337 Mass,
360, 364-365, 149 N.E.2d 375 (1958). The vast ma-
jority of jurisdictions which have considered the is-
su¢ have decided that actual prejudice to an in-
surer's interests due fo lack of an insured's coopera-
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tion must be demonstrated before a dental of cover-
age will be permitted,*48% and we conclude that
that should be the rule here as wellFv

FN6. The jurisdictions that have adopted
this view are as follows:

Clemmer v, Hartford fns, Co,, 22 Cal3d
865, 831-882, 151 CalRpir, 285, 587
P.2d 1098 (1978); Rochon v. Preferved
Accldent Ins. Co,, 118 Conn, 190, 198,
[71 A, 429 (1934); Brooks Transp. Co.
V.. Merchants Mut. Casualty Co, 36 Del,
40, 55, 171 A. 207 {1933); Awerican
Fire & Casualty Co. v Vijer, 148 Fla,

568, 571, 4 So.2d 862 (1941); Farley v

Farmers Ins. Exch, 91 Idaho 37, 40, 415
P2d 680 (1965); State Farm Mul. Auto.

Ins. Co. v McSpadden, 88 ILApp.3d

1135, 1138, 44 UlDee. 215, 411 NE2d
121 (1980); Miller v. Dilis, 463 N.E.2d
257, 261 (Ind.1984); Boone v. Lowiy, §
KanApp2d 283, 299, 657 P2d 64
(1983); Mefropofiten Casualty Ins. Co.
v. Albritton, 214 Ky, 16, 19, 282 8. W,
187 (1926); Bourgeois v. Great Am. Ins.
" Co, 222 So0.2d 70, 75 (La.Ct.App.1969);
Medico v. Employers Ligb. Assurance
Corp. 132 Me. 422, 427, 172 A, 1
(1934); Harleysville INs, Co. v Rosen-
bawn, 30 Md.App. 74, 83-84, 351 A2d
197 (1975Y;, Anderson v, Kemper Ins.
Co., 128 Mich.App. 249, 340 N.W.2d
87, 90 (1983}, White v. Boulion, 259
Mimi, 325, 328-329, 107 N.W.2d 370
(1961}, MFA Mut. s, Co. v Saflors,
180 Neb. 201, 203-204, 141 N.W.2d 846
(1966); Solvents Recovery Serv. of New
England v, Midland Ins. Co, 218
NJSuper. 49, 55, 526 A2d 1112
(1987); Foundation Reserve Ins. Co. v
Esqufbel, 94 NM., 132, 134, 607 P.2d
1150 (19803; Bailey v. Universal Under-
weiters Ins, Co., 258 Or. 201, 219, 474
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P2d 746 (1971); Cameron v. Berger,
336 Pa. 229, 233, 7 A2d 293 (1939
Evans v. American Hone Asswrance Co,,
252 8.C. 417, 420, 186 SE2d 8§11
{1969y  Oberhansly v. Travelers Ins.
Co., § Utah 2d 15, 19-20, 295 P,2d 1093
€1956); Francis v. London Guar. & Ac-
eident Co,, 100 Vi, 4285, 429, 138 A, 780
(1927), Oregon Awto. Ins. Co, v
Salzberg, 85 Wash.2d 372, 376-377, 535
P2d 816 (1975) Diletz v. Hardware
Dealers Mut. Fire Ins, Co, 88 Wis2d
‘496, 503, 276 N.W.2d 808 (1979).

We have proviously modified the common law in
this area by adding prejudice requirements in the
contexts of nelice provisions, see Jolmson Con-
{rofs, Ine, v. Bowes, 381 Mass. 278, 409 N.E2d 185
(1980), and consent-fo-selilement provisions, see
Macinnis v. Aetna Life & Casualty Co,, 403 Mass.
220, 526 N.E.2d 1255 (1938). Our rationale in both
of those cases stemmed from a rejection of the
strict contractual view of insurance policy interpret-
ation, under which the failure of any policy provi-
sion, characterized as a condition precedent, aufo-
matically relioved an Insurer of any obligation to
pay on the policy. See, e.g, Rose v Regan, 344
Mass. 223, 181 N.E2d 796 (1962). In Johnson
Controls, Inc. v. Bowes, supra, we expressed the
view that this approach was no longer petsuvasive
becauss it “ “fails to recognize the true nature of the
relationship between insurance companles and their
insureds, An nsurance contract Is not a negofiated
agreement; rather its conditions are by and large
*490 dictated by the nsurance company to the In-
sured, The only aspect of the contract over which
the insured can “bargain” js the monetary amount
of coverage.’ ™ /d 381 Mass, at 281, 409 N.E.2d
185, quoting Brakeman v. Pofomac Ins. Co., 472
Pa. 66,72, 371 A.2d 193 (1977).

The better approach, we decided, was to determine
whether the insured's breach of & policy require-
ment frustrated the underlying purposs of that re-
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quirement, Only in cases in which that question was
answered affinnatively would an insurer be permit-
ted to disclalm coverage. Both notice and consent-
to-settlement provisions, we reasoned, exist to en-
able the insurer fo protect its interests, See Johnson
Controls, Inc. v. Bowes, supra, 381 Mass. at
281-282, 409 N.E.2d 185; Maclnnis v. Aetiia Life &
Caswalty Co., stpra 403 Mass, at 223, 526 N.E.2d
1255, Accordingly, we held i those decisions that
an insurer would be able to disclaim coverage be-
cause of an insured's breach of the notice or con-
seni-to-settfement provisions in a policy only if the
insurer could prove that any such breach actually
projudiced its position. Johnson Controls, Ine v.
Bowes, supra, 381 Mass, at 282, 409 N.E2d 185
wn =34 Machmis v. Aet Life & Casually Co,
sipra 403 Mass. at 223, 526 NE.2d 1255,

FN7, Equitable conceins prompled us fe
grant purely prospective application fo the
change in law we announced in Johnson
Conirols, Ine. v. Bowes, 381 Mass. 278,
283 n, 4, 409 N.E2d 185 (1980},

‘The foregoing reasoning applies with equal force to
cooperation provisions, Like notice and consent-
to-settfement clauses, cooperation clauses are de-
signed primarily fo protect the insurer's intefest in
avoiding payment on claims which it cannot ad-
equately defend. When that interest has not been
jeopardized by the insured’s breach, jn the sense
that the insured's infraction does not seriously im-
palr the insurer's investigation or defense of the ac-
tion, fhete is no persuasive reason to permit the in-
surer to deny coverage under the policy. We now
join the considerable authority thronghout the coun-
try, see note 5, supra, which requires a showing of
prejudice by the insurer. We do so “to afford to af-
fected members of the public-frequently innocent
third persons-the maximum protection possible
consonant with fairness to the jnsurer”” *4910re-
gon Auto. Ins. Co. v, Salzberg, 85 Wash, 2d 372,
476-377, 535 P.2d 816 {1975). We hold that an in-
surer seeking to disclaim liability on the grounds of
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an insured's breach of a cooperation provision may
do so only upon making an affinnative showing of
actual prejudice vesulting from that breach.
However, because onr holding constitutes a *drastie
or radical incursion upon existing law,” which
could distuthb preexisting contractual arrangements
of the insurer and the insured, we litmif its applica-
tion to claims atising after the date of this opinion.
Dijaz v, Elf Lilly & Co, 364 Mass, 153, 167, 302
N.E.2d 555 (1973) 75,

FN8. We need not consider the limited ap-
plication of this new rule to this case be-
cause, as we conclude the judge corvectly
decided, under existing law, Royal Globe
did not make adequate efforfs to procure
United's cooperation,

[31 In tesolving the cooperation issue in this case,
we tely, as did the judge, on the yule that an insurer
may not disclaim liability due to lack of coopera-
tion urless it has exercised “diligence and good
faith” In obiaining that cooperation. hmperfali v.
Piea, supra 338 Mass, at 498-499, 156 N.E.2d 44,
See DiMarzo v, American Mut. Ins. Co., 389 Mass,
85, 160, 449 N.E2d 1189 (1983); Peters v. Saulini-
er, 351 Mass, G609, 613-614, 222 N.B.2d 871
(1967). The judge concluded, us we have noted
above, that Royal Globe's efforts to locate United's
principals were Inadequate, and that no effort at all
was made to Investigate the clrcumstances sur-
rounding the accideni, despife nearby sources that
might have disclosed vseful information. This con-
clusion is amply supporied by the facts found by
the judge, and is not cleatly erroncous as matter of
law ¥, Accordingly, the judge comectly con-
cluded that Royal Globe may not disclaim liability
in this case due fo *492 United's failure to cooper-
ate in the defense of the plaintiffs underlying tort
action.

PN9, Royal Globe's argoments to the con-
trary-that the search for United's principals
was adequate, and that the absence of aty
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inquiry Into the circumstances of the accl-
dent Is irrelevant-lack both factual and leg-
“al support, The fact remaius that coopera-
tion was lacking in this case due in large
part to Royal Globe's faflure fo exercise di-
Hgence in seeking It out. That being the
case, it would be ironic to permit Royal
Globe fo deny liability based on a situation
which resulted from its own inaction, ’

Judgment qffirmed. .
Mass., 1990, , : S T P . B
Datey v, Hartford Ins. Co. R R S .

407 Mass. 481, 554 NE2d28 - - . ;

ENDB OF DOCUMENT
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=

United States District Court,
5.D. California,

In re IMPERIAL CORPORATION OF AMERICA,
Related Litigation, _
Ronald L. DURKIN, Trustee of the Benchmark Ir-
revocable Trust, Plaintiff,

V.

Rodney B, SHIBLDS, et al,, Defendants,
RESOLUTION TRUST CORPORATION, in its
corporate capacity and as Receiver for Imperial
Federal Savings Association, Plaintiff,

v,

Robert 8, ALSHHILER, ef al.,, Defandants.
RESOLUTION TRUST CORPORATION, in ifs
corporate capacity and as Recelver for Tmpetial
Federal Savings Association, Plaintiff,

v,
Stuart . GREENBAUM, Defendant.
Civil Nos, 92-1003-IEG(LSP),
93.0992-IEG(LSP), 93-1256-IEG(LSP).

Feb. 15, 1995,

Director defendants in shareholder Hability action

filed motion for protective order with regard to let-
ter sent by directors' atforney fo claims adjuster and
counsel for directors' and officers' liability insurer.
The District Court, Papas, United States Magistrafe
Judge, held that: {1} letters were not protected from
disclosure by attorney-client privilege; (2} letters
contained “opinion work product,” specifically pro-
tected from disclosure fo opposing counsel under
work produet doctring; (3) attorney waived work
product protections by sending letter knowing that
litigation between directors and insurer was very
real possibifity; and (4} joint defense privilege did
not extend to agreement between party fo litigation
and nonpatty inswmet,
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Motions denied.
West Headnotes

[1) Privileged Communications and Confidenti-
ality 311H €122

311H Privileged Commuanications and Confidenti-
ali :
tgi LHUI Attorney-Clisnt Privilege

311HK120 Parties and Interests Represented
by Atiorney

311Hk122 k. Commen Interest Doctvine;

Joint Clients or Joint Defense, Most Cited Cases

(Formerly 410k199(2))

Privileged Communications and Cm;ﬁdenhahty
311H €124 ,

311H Privileged Communications and Confidenti-
ality
311HII Attormey-Client Privilege

31IHKI20 Parties and Intsrests Represented _

by Attorney

311HK124 k. Insurers and Insureds, Most
Cited Cases

(Formerly 410k199(2))

Letter sent by attomney for dircctor dofendants in
shareholders derivative action to claims adjuster for
affiliate of dircctors’ and officers' liabitity insurer,
copies of which were sent to corporation's in-house
counsel and outside litigation counsel and to coun-
scl for other directors was not protected from dis-
closure by attorney-client privilege in derivative ac-
tion, where attorney representing directors did not
have attorney-client relationship with liability in-

surer, letters were not written by or to clients of at-

torney and did not reveal any directors' or officers'
communications to aftorney but were written for
purpose of apprising Hability of insurer of status of
case and were not seeking or imparting legal ad-
vice, insurer did not have duty to defend directors
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and did not defend directors nor pay their legal ex-
penses, and insurer and directors did not share eom-
mon legal representation, :

[2] Federal Civil Procedure 170A €5=1604(1)

170A Federal Clvil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Doo-
uments and Other Tangible Things
170AXK(E)3 Particular Subject Maiters
170Ak1604 Work Produet Privilege;
Trial Preparation Materials
170Ak1604(1) k. In General, Most
Cited Cases ' K
(Formerly 170Ak1600(3)) _
Letters written by atforney representing director de-
fendants in shareholders derivative aclion to claims
adjuster for affiliate of officers’ and directors® lHabil-
ity insurer, copies of which were sent {o corporate
defendant’s in-house counsel and outside Helgation
counssl and counsel for ofther defendant directors,
were “oplnton work product,” specifically protected
from disclosure to opposing counsel under work
product docirine, where letters comtatued attorney's
candid analysls of factual circumstances and legal
issues arising from sharcholders' complaint in un-
derlying action and his understanding of facts sup-
porting sharcholders' contentions as well as his
opinions, conclusions and mental impressions relat-
ing to directors’ risk of exposure to liability result-
ing from atforney's confidential interviews with of-
ficers and emplioyees and his research regarding
shareholders' claims. TedRules Civ.Proc.Rule
26(b)(3), 28 US.C.A, g ‘

[3] Federal Civil Procédure 170A €1604(1)

170A Federal Civll Procedure
170AX Depositions and Discovery -
F70AX(E) Discovery and Production ofiDoc-
wments and Other Tangible Things
17OAX(E)3 Particular Subject Malters
170Ak1604 - Work Product Privilege;
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‘Trial Preparation Materials

170Ak1604{1} k. In General. Most
Cited Cases

{Formerly 170Ak1600(3))

Under work product rule, although tial preparation
material may be discoverable upon sappropriate
showing, materials containing mental impressions,
conclusions, opinions and legal theories of atfomney
are discoverable only in rare and extraordinary cir-
cumstances. FedRules Civ.ProcRule 26(b)(3), 28
US.CA. .

[4] Federal Civil Procedure 170A €=1604(1)

[70A Federal Civil Procedure
170AX Depositions and Discovery
I70AX(E) Discovery and Production of Doc-
uments and Other Tangible Things
170AX(E)3 Particular Subject Matters
- 170Ak1604 Work Produet Privilege;
Trial Preparation Materials _ _
170Ak1604(1) k. ITn General. Most
Cited Casos
(Formerly 170Ak1600(3))
Ons primary function of work produet doctrine is to
prevent cutrent or potential adversary in litigation
from gaining access to fruits of counsel's investigat-
ive and analytical effort, and strategies for develop-
ing and presemting clienl's case. Fed.Rules
Civ.Proc.Rule 26(b}(3), 28 US.CA.

{5] Federal Civil Procedure 170A €x01604(2)

170A Federal Civit Procedurs
[70AX Depositions and Discovery
176AX(E) Discovery and Production of Doc-
uments and Other Tangible Things
170AX{(E)3 Particular Subject Matters .
1'70Akt604 Work Product Privilege;
Trial Preparation Materials
170AkI604(2) k. Walver, Most
Cited Cases
(Formetly 170Ak1600(5))
Analysis of issues of walver of work product pro-
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tection must focus on whether disclosures in issue
increased likelthood that current or potential oppon-
ent it Iitigation would gain access to disputed docu-
ments, FedRules CivProcRule  26{b)3), 28
US.C.A, .

[6] Federal Civil Procedure 170A €5>1604(2)

170A Federal Clvil Procedure
170AX Depositions and Discovery
F70AX(E) Discovery and Production of Doe-
uments and Other Tangible Things
. P70AT{E)3 Particular Subject Matters
170Ak1604 Work Product Privilege;
Trial Preparation Materjals
170Ak1604(2) k. Walver, Most
Cited Cases
(TFormerly 170Ak1600{5})
Any work product protection afforded leiter sent by
attorney for ditector defendants in sharehiolders de-
tivative action to claims adjuster for directors' and
officers' liability insurer was walved at time letter
was sent to insurer, where although directors and

insurer were not adversaries in litigation at time let-.

ter was senf, attorney was aware of possibility of
future coverage action between his clienis and in-
surer so that transmittal of Ietter fo Insurer not only
increased likelihood but virually assured potential
opponents In future ltigation would gain access to
disputed documents, as well as fo attorney's opin-

tons and thought process regarding his clients' lab-

ility. Fed.Rules Civ.Proc.Rule 26(b)(3), 28 U.8.C.A.
{7} Federal Civil Procedure 170A €~=1604(1) ,

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Dac-
utnents and Other Tangible Things
TT0AX(E)3 Particular Subject Matters
170Ak1604 Work Product Privilege,
Telal Preparation Materials .

'170Ak1604(1) k. In General. Most
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Cited Cases
{Formerly 170Ak1600(3))

Work product contained in letter sent by attorney
for director defendants I shareholders derivative
action to counsel for officers' and directors' Hability
insurer was not protected by joint defense agree-
ment entered info bebween insurer and corporate de-
fendant and directors, when letter did not indicate
that attomey's communications to insurer were
made in course of joint defense effort and instead
letter constitited normal business communication
keeping insurer informed about insureds’ insurance
¢laim and demanded that insurer contribute to set-
tlement of underlylng acilon, so that there was no
reasonable expectation that substance of commu-
nicalions In fetter would remain confidential,

[8] Privileged Coml:nunicaﬁqns and Confidenti-

ality 311H €~=2122

“311H Privileged Communications a'n'ci Confidenti-

ality .
3HIHIN Attorney-Client Privilege

311HkI20 Parties aud Interests Represented
by Aftorney e

311Hk122 k. Common Interest Docitine;

Joint Clients or Joint Defense. Most Cited Cases

(Formerly 410k199(2)) *
Joint defense privilege protects communications
between Individual and attorney for another when
communications are part of ongoing and joint effort
to set up comimon defense strategy.

{9] Privileged Communications and Confidenti-

ality 311H €122

311H Privileged Communications and Confidenti-
ality
311HG1I Attorney-Client Privilege
311Hk120 Parties and Inierests Represented
by Attorney . . . ;
311Hk122 k. Common Interest Doctrine;
Jolnt Clients or Joint Defense, Most Cited Cases
(Formerly 410k199(2))
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To establish existence of joint defense privilegs,

party asserting privilege must show that commurric-’

ations to another's atforney were made in course of
joint defense effort; statements were designed fo

further joint defense -effory; and prmlege has not,

been waived,

[10] Privileged Cmnmunications and Confideuti-

ality 311TH %122

ality
311Hil Attorney-Client Privilege
311Hk120 Parties and Interesis Represented
by Aitorney
311Hk122 k. Comumon Tnterest Docirine;
Joint CHenis or Joint Defense. Most Cited Cases
{Formerly 410k199(2%)
Joint defense privilege did not extend to sgreement
between corporatwn and directors who were de-
fendants in shareholders derivative action and of
ficers' and directors' liability insurer whlch was
nonparty te action,

[11] Federal Civil Procedure 170A €521604(2)

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of Doc-
uments and Other Tangible Things
170AX(E)3 Partlcular Subject Matters
[70Ak1604 Work Product Privilege;
Trial Preparatlon Materials
I70AkI604(2) k. Walver. Most
Cited Cases
{Formerly [70Ak1600(5))
Any work product protection for letter sent by at-
torney represenling director defendants i share-
holder detivative action to counsel for officers’ and
directors' liability insurer, which contained attor-
ney's opinions, thought processes and analyses re-
garding his clients' labifity, was waived at time [et-
ter was sent to Insurer, where attorney knew that his
clients and insurer were potential adversaries in fi-

311H Privileged Commtunications and Conﬁdenti— '
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ute litigation due to insurer's position regarding ap-
plicable insurance coverage. Fed.Rules
Civ.Proc.Rule 26(b)(3), 28 11.5.CA.

*449 Charles Bird, Robert Steiner, Daniel Lawton,
San Diego, CA, for defendants,

Frank Burke, L. Allan Scmgstad Iwme, CA, for
plaintiffs and R.T.C.

ORDER REGARDING DIRECTOR DEFEND-
ANTS' ANB LUCE, FORWARD, HAMILTON

AND SCRIPPS' MOTION FOR PROTECTIVE :

ORDER FOR STEINER LETTERS
PAPAS, United States Magistrate Judge.

On December 1, 1994, counsel for the Director De-
fendants and counsel for the plaintiffs and the RTC
submitted to the court their briefs regarding the use
of certain correspondence (hereafter referred to col-
lectively as “the Steiner letters”), On December 15,
1994, counsel for ihe Director Defendants and
counsel for the plaintiffs and the RTC submitted to
the coutt briefs in opposition to the positions taken
by each -other. On December 29, 1994, the court
heard oral argument on the motion. Charles Bird,
Robert Steiner and Daniel Lawton appeared on be-

half of the Director Defendants, Frank Burke and L.

Allan Songstad appeared on behalf of the plamnﬁ‘s
and the RTC.

The court, having reviswed the moving and opposi-
tion papers of counsel, and having heard oral argn-
nient, AND GOOD CAUSE APPEARING
HEREBY ORDERS:

1 Factual Background

Tn early 1989, sharcholders of Imperial Corporation
of America (hereafter “ICA”) and Tnperial Savings
Associatlon (hereafter “ISA™) filed derivative and
class action claims against ICA and its directors,
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officers and third pattles alleging, Mfer alia, mis-
management of ICA by its dircctors and officers.
(The 1989 suit is heveafter referred fo as the
“nnderlying action”). Shortly after the undetlying
action was filed, ICA made a demand for setilement
on its insurer, American Casualty Company
(hereafter “American Casualty”), which had issued

primary directors and officers llability insurance

coverage.

The directors and officers were represented in the
underlying action by Robert Stoiner (hercafter
“Steiner™y and Charles Bird .(horcafier “Bird"). of
the law firm of Luce, Forward*450 Hamilton &
Sctipps. In the underlying action, the director de-
fendants, certain officer defendants, and ICA
entered into a joint defense agreement dated March
10, 1989, The purpose of the agreement was to
share confidential information to facilitate the
parties” defense of the underlying action. The agree-
ment barred and bars disclosure of “Common In-
terest Privileged Information” which the agreetent
defines as “knowledge (including confidential com-
munications fram ¢lients), work product, discovery
and styategy” Signatories to the joint dofense
agresment were JCA and ISA's in-house counsel,

ICA’s and ISA's outside litigation coumsel, and.

counse! for the directors and officers.

On May 25, 1989, Steiner sent a letfer to Roger
Novak, & claims adjustor for CNA Insurance Com-
paities, an affiliate of American Casualty. The Iet-
ter, misdated May 25, 1988, analyzes the allega-
tions contained in the complaint of the underlying
action and provides a detailed explanation of the in-
vestigation regarding the allegations petformed to
date. The Ietter contains Steiner's candid analysis of
the risk of exposure presented by the underlying ac-
tton and further addresses a seitlement demand
made by plaintiffs in the underlylng action, Steiner
sent coples of this letter to ICA's in-house counsel,
ICA's outside litigation counsel, counsel for direct-
ors Thygerson and Villani and Reliance National
Insurance Company. ' '

Don't just survive. Thrive!
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On June 13, 1989, the signatories to the March 10,
1989 joint defonse agreement entered into a Joint
defense agreement with Amecrican Casualty. That
agreement, similar fo that of fltie March 10, 19389
jolut defense agresment, is memorialized in a June
13, 1989 letter from Bird addressed fo Michasl
‘Tone, of the law firm of Peferson, Ross, Schloerb
and Seide], counsel for CNA Insurance Companies
and Amerlcan Casualty, The letter specifically in-
dicates that the purpose of the agreement is to share
confidential information to facllitate defense of the
claims in the underlying action. The last pags of the
letter containg the signature of Michael Tone, indic-

ating CNA's and American Casualty’s agreement to

be bound by the joint defense agresment.

On September 14, 1989, Steiner sent a letter to Mi-
chael Tone, counsel for American Casually, that
further detaifed the evidence that had been un-
covered. The letter, more detaited than the first
Steiner letter of May 25, 1989, apgaln contains
Stelner's candid analysis of the risk of exposure
presettted by the underlying action, The lejter addi-
tiohally alludes to the director defendants' need fo
seitle the case and attempts {o persuade American
Casnaley to contribute to the settlement. Copies of
the letter were sent to ICA's in-house counsel and
outside litlgation counsel, .

On November 4, 1994, the directors and officers
counsel, represented by Daniel Lawton (hereafter
“Lawton”), of Luce, Forward, Hamilton and
Seripps, took the deposition of the RTC, pursuant
to Fed.R.Civ.Pro. 30(b)(6). The deposition. was fo-
cused on the RTC's damage allegations. The depos-
ition was attended not only by counsel for the RTC
and counsel for the directors and officers, but also
by counsel for the Shea & Gould defendants and
counsel for the derivative plaintiffs and the derivat-
ive plaintiffs' lawyers, Duting the deposiiion, the
RTC's Rule 30(b)(6) designee, Scott Darling, iden-
tified the May 25, 1989 and September 14, 1989
letters (“the Steiner letters”} as being among -the
documents upon which he relied in basing his de-
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position testimony. Lawton questioned Darling
about the letters. However, near the end of the de-
position, and upon further review of the Stelner let-

ters produced by Darling at the deposition, Lawton -

realized that the decuments were potentially protec-
ted from use by the RTC by the joint defense agree-
ment of March 10, 1989, Shortly after the depos-
ition, counsel for the directors and officers learned
that the Steiner letters were placeci in the document

depository to which all counsel in this caso have ac-

cess.

The directors and officers now seek the following:

1. An order requiring the RTC not to divulge the’
Steiner letters to anyene that is not A party to. the )

joint defense agresments;

2, An order that the Steiner leiters be rcmoved from
the document dep051tory,

#*451 3. An order striking all references o the con-
tent of the Steiner letters in the deposxt[on of Scott
Daﬁmg,

4. An order that any other confidential documents
exchanged wnder the joint: defense agreements be
maintained as privileged documents and, to the ex-
tent any such documents have already been depos-
ited in the document deposﬁory, that they be i imme-
diately removed; and

5. An award of monetary sanctions against the RTC
and its counsel in the amount of $10,000.00 as re-
imbursement for the fees and costs Incurced in pur—
sulng the Motion for Protective Ordel

%

11 Attorney-Client Privilege

[1} The directors and officers argue that the Steiner
letters are protected by the attomey-client privilege.
They assert that the letters are replete with confid-
ential communications from clionts fo thelr attor-
neys and were sent to Roger Novak and Michael

Don't just survive. Thrive!
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Tone, representatives of Amerlcan Casualty, the li-
ability insurance carrier for the director defendants.
They further explain that the inswed directors and
officars and their insurer shared a common interest
in the ultimate outcome of the wnderlying litigation
and specifically in opposing the claimants. To that
end, they assert that there must be a free flow of in-
formation between and among defense counsel, the
insureds and the insurer without any waiver of the
attorney-client privilege.

The directors and officers concede, however, that
the bady of law that discusses the “wripartite rela-
tionship of defense counsel, insured and insurer,

has developed in the context of Hability Insurance

policies, in which the insurer has a duty to defend
the insured and the right to select defense counsel
for the insured. They admit that they find no au-
thority which addresses the attorney-client privilege
in the context of liability insurance for directors
and officers. However, they cife to commentary that
suggests that the differences between a directors’
and officers' liability policy (which does not con-
tain a dufy to defend nor the insarer's right to retain
counsel nor -directly control the insured's defense)
and the “duty to defend” type of polley typical of
ofher Hability policies, should not affect the issues
pertaining to  attorney-client privilege. See W.
Borgwest and E, Boyle Dutles of The Insured fo
The -Divectors and Officers’ Insurer, Directors and
Officers Liability Insmance 1990 at 147, 202-03
(PLI19IL).

Plaintiffs and the RTC, on the other hand, argue
that the Steiner letters are not protected from dis-
closure by the attomey-client privilege "because
their was ne privileged relationship betwesn the
directors and officers and American Casualty. The
Ietters were not written by or to clients of Stelnet
and do not reveal any diréctor's or officer's commu-
nications o Stelner, Moreover, the letters wers not
weltten for {he purpose of seeking or imparting leg-
al advice. Rather, they were wrltten for the purpose
of apprising American Casualty of the status of the
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litigation and requesting that American Casually

contribute to setilement of the case.

It is undisputed that Steiner and the firm of Luce,
Forward, Hamilton & Scrlpps were retained by the
director defendants to represent them in the under-
lying action, It is also undisputed that Steiner and
the Luce firm did not represent American Casualty;
rather American Casualty was represented by separ-
ate counsel. Further, American Casualty did not pay
the director defendanis' legal fees, nor did they se-
lect or provide counsel to the director defendants.
in short, American Casualty's directors and officers
policy issued to ICA differs markedly from the {ype
of liability insurance polioy to which the directors
and officers wish the court to analogize, Unfortu-
nately, the court cannot make such an analogy.

In Linde Thomson Langworthy Kohn & VanDyke,
PC v RTC 5 F3d 1508, 1514-1315
(D.C.Cir,1993), the highest coutt to consider this
issue In a similar context, the court flatly rejected
an extenslon of the attorney-client privilege that the
director defendants wish this court to adopt. Tn
Linde, the RTC issued an administrative subpoena
to Linds, ot al, a Jaw firm which had contacts to a
failed thrift. Linde, et ak refused o comply with
parts of the subposna that requested, infer alia, in-
formation pertaining to liability insurance coverage
and claims. At issue *452 were documents contain-
ing communications with Linde’s insurer,

The Linde court initially neted that .. (federal
courts have never recognized an inswred-insurer
privilege as such.”” Id at 1514, It then analyzed the
purpose of the attorney-client privilege and noted
that “the critical factor for purposes of the attorney~
client privilege (Is) that the communication be
made In confidence for the putpose of obtaining
legal advice from the lawyer.” Id, at 1514 [quoling
United Stafes v. Kovel 296 T.2d 918, 922 (2nd
Cir,1961) ], The court further noted that an insyrer
frequently has its own interests, rather than the jn-
sured's Interests, foremost in mind and often serves
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as & primary actor. It then concluded:

We now firmly refect any sweeping general notion
that there s an attorney-client privilege in in-
sured-insurer communications. An insured may
commutticate with its insurer for & variety of
reasons, many of which have litile fo do with the
pursuit of legal representation or the procurement
of legal advice. Certalnly, where the insured
communicates with the insurer for the express
purpose of secking lepal advice with respect to a
concrete claim, or for the purpose of aiding an in-
surer-provided attorney in preparlng a specific
legal case, the law would exalt form over sub-
stance if it were to deny application of the attor-
ney-client privilege. However, a statement be-
traying neither interest in, nor pursnit of, lepal
counsel bears only the most aftenuated nexus to
the attorney-client relationship and thus does not
come wlithin the ambit of the privilege. To para-
phrase the Kovel case, if what #s sought is not
legal advice, but insurance, no privilege can or
should exist. A

Id, at 1515, (Emphasis added) (footnotes omitted).

Other courts analyzing slmilar issues have reached
the same conclusions, See also Permont Gas Sys. v.
Unilted Stafes Fid' & Guar, Co. 151 FRD, 268,
277 (D.V.1993), (“The *common interest’ doctrine
does not apply where thers Is -an adversarial rela-
tionship between the insured and inswer as to
whether coverage exlists, the parties have never
shaved the same counsel or litigation sirategy and
the decuments at issue were prepared in an atmo-
sphere of uncertainty as to the scope of any identity
of interest shared by the patties™). NL Industries,
Inc. v. Commercial Unfon Ins, Co, 144 FR.D. 225,
231 (DN.J.1992) (“The common interest doctring
is applicable only when it has been determined that
the ... insurer s obligated to defend the underlying
action brought against the Insured ... and the partles
have employed a lawyer to act for them in common.
Employment s not created by the fact that the in-
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sured's actlons inure o the ultimate benefit of the
Insurer”) (citations omitted). Imternational msur-
ance Co. v, Newmont Mining Corp. 800 F.Supp.
1195 (S.D.N.Y.1992) {same); North River Ins. Co.
v. Philadelphia Reinsurance Corp. 797 FSupp
63, 366-367 (DN J.1992) (same)

The directors and officers cite Fasfe Management,
Ine, v, International Strplus Lines, Co. 144 1124
178, 161 IllDeec. 774, 781, 579 N.E.2d 322,°329
{1991} in support of their position, In Waste Man-
agenient, the court, applying Ilinois Taw, required
the insured {o produce privileged documents to its
insurer in a coverage dispute because the attorney
for the insurer was “acting for the muteal benefit of
botl the Insured and the insurer.” Jd However, the
IHinols state court's opinion in Waste Managenient
is not binding on this court. Moreover, it has been
criticized and rejected by most coutis that have had
the opporfunity to visit the issue presented there, as
here. See North River Ins. 797 F.Supp. at 367; Rem-
Ington Arms Co. v. Liberty Mutwal Ins. Co. 142
ER.D, 408, 417 (D.Del.1992); Bituminons Casu-
alty Corp, v, Tonka Corp. 140 FR.D. 381, 386-87
(D.Mn.1992Y; Rockwell Int'T Corp. v. Sup.Ci. 26
Cal.App.dth 1235, I261 1262 32 Cal, Rpit 2d 153,
156-157 (1994,

Here, as noted above, Steiner and the Luce firm did
not have an attorney-client relationship with Amer-
ican Casualty. The Steiner letters were not written
by or to clienfs of Steiner aud do not reveal any dir-
ectors’ or officers' communications to Steiner, The
letters were wrilten for the purpose of appiising
American Casualty of the status of the case, not for
seeking ot imparting legal advice. American Casu-
alty did not have a *453 duty fo defend the direck
ors and officers and did not defend the directors
and officers, nor pay iheir legal expenses. Finally,
American Casualty and the directors and officers
did not share common legal representation; rather,
American Casualy had separate representation,
Therefore, based on the case law cited above, this
Court finds that the Steinor letters are not protected
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from disclosure by the attorney-client privilege,

I Werk Proa’aq! Inmunity
A. The Work Product Immunity and Application

f2] Plaintiffs and the RTC argue that the Steiner lot-
fers are not entitled to protection from discovery by
the work-product immwmity, They claim that the
letters should be viewed as demand leters sent to
American Casualty requesting coverage pursuant fo
its policy with ICA, Plalntiffs and the RTC suggest
that the Istters were sent shortly after the plaintiffs
in the underlying action made a demand for setile-
ment. They also indicate that the letters contain de-
tatled suminaries of the claims agalnst the insureds
amd evidence uncovered that support those ¢laims,
However, they maintain that the leffers cannot be
entitled to work-product immunity because they do
not appeat to discuss a Joint defense and do not re-
veal defense strategies or Steiner's menial impres-
slons or opinions regarding the case, Plaintiffs and
the RTC firther argue that if work-product im-
munify exfends to the Steiner letters, the immunity
has been waived by disclosure to adverse parties
and/or conduct of the directors' and officers' coun-
sel at the November 4 1994 deposition of Scoft
Darling,

The directors and officers argue, on the other hand,
that the Steiner letters are entitled to work-product
immunity in that they are “oplnion work product”,
which is rarely subject to discovery by a litigation
opponent, and enjoy nearly absolute immunity from
disclesure, They further argue that a waiver of the
work-product immunity did not oceur because the
initial recipients of the letters were members of the

joint defense agreement, for which consent of all*

signatories to the agreement is required to effectu-
ate a waiver. The directors and officers additionally
contend that ‘any conduct of its counsel or co-
counse! that might indicate a waiver must be seen
as curable inadvertence on their part.
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[3] The work product doctrine is embodied in Rule
26(b)(3) of the Federal Rules of Civil Procedare,
Rule 26(b)(3) provides that under cerfain clrcum-
stances, discovery may be had of documents pre-
pared in anticipation of litigation or trial by an at-
torney. However, the rule also provides that:

[n ordering discovery of such materials (trial pre-
paration materials) when fhe required showing
has been mads, the court shall profect against dis-
closure of fhe mental impressions, conclusions,
opinions or legal theorles of an attorney or other
representative of a party concerning the litiga- tion,

While trial preparation material may be discover-
able upon an appropriate showing, the materials
contalning menta! impressions, conclusions, opin-
lons and lega! theories of an atforney are discover-
able only in rare and extraordinary circumstances,
Connolly Data Systems v. Victer Techiologles, Inic.
114 F.R.D. 89, 95 (S.D.Cal.1987). See In re Doe
662 F.2d 1073 (4th Cir.1981) (holding discovery of
opinion work product only in exraordinary circuti-
stances); It re Murphy 560 B2d 326, 336 (8th
Cir,1977) (“Opinfon work product enjoys a nearly
absolute immunity and can be discovered only in
tare and extraordinary ecircumstances”); Handgards,
Ine. v. Johmson and Johnson 413 F.Supp. 926
(N.D.Cal.1976). :

The Supreme Cowrt it Hickman v. Taylor 329 US.
495, 67 S.Ct. 385, 91 L.Bd, 451 (1947), noted the
Importance of protecting the thought processes of
attorneys. :

Historically, a lawyer s an officer of the comrt and
is bound fo work for the advancement of justice
while faithfully protecting the rightful interests of
his cllents, In performing his various duties .. it
is essentlal that a lawyer work with a certain de-
gree of privacy, free from ummecessary intrusion
by opposing partles and theit counsel. Proper pre-
paration of a client's case demands that he as-

Page 9

semble information,*454 sift what he considers
to be the relevant from the irrclevant facts, pre-
pare his legal theorles and plan his sirategy
without undue and needless interference. That is
e historical and necessary way in which law-
yers act within the framework of our system of
jurlsprudence to promote justice and fo protect
their ctienf's interesis.

The coutt's review of the Steiner letiers indicates
that the lefters contain Stelner's candid analysis of
the Factual circumstances and legal Issues arising
from the plaintiffs' complaint in the wndetlying ac-
tion. The letters confain Steiner's understanding of
the facts supporting plaintiffs' contentions, as well
as his opinions, conclusions and mental impressions
relating to the directors' and officers’ risks of expos-
ute to liability, Steiner's comments are fhe result of
his (and/or the Luce firm's) confidential interviews
with officers and employess of ICA, and research
regarding plaintiffs' claims, It is therefore difficult
to see how the letters could be characterized as any-
thing other than “opinton work product,” specific-
ally protected from disclosurs to opposing counsel.

B. Walver of Work Product Innmunily

Having decided that the Stelner letters constitute
“opinlon work product,” the court must decide
whether the counsel for the ditectors and officers
waived the work product protection that is afforded
fo the Steiuer letters.

{4][5] One of the primary finctions of the work-
product doctrine is to prevent a cutrent or potential
adversary in litigation from gaining access to the
frults of counsel's investigative and anaiytical ef-
forl, and strategies for developing and presenting
the client's case. Therefore, analysis of issues of
walver of work product protection must focus on
whether the disclosures in issue inereased the lkeli-
nicod that a current or potential opponent in litiga-
tion would gatn access to the disputed documents.
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Bank of the West v Valley National Bank 132
FR.D. 230, 262, (N.D.Cal.1990); In re Subpoenas
Duyces Tecum 138 F2d 1367, 1374-1375
(D.C.Cir,1984).

The court notes that the clrcumstances surrounding
the transenittal of the Steiner letters to their varicus
recipients differ in important respects: As discussed
in greater detail in Part 1 above, certain director and
officer defendants and ICA entered into a jolnt de-
fense agreement on March 10, 1989, On May 25,
1989, Steiner sent the first “Steiner [etter” at issue
to Roger Novak, g claims adjustor for CNA Tnsqr-
ance Company, an affiliate of American Casualty,
Almost a month later, on June 13, 1989, the signat-
ories to the March 10, 1989 joint defense agreement
entered into a similar joint defense agreement with
Amerlcan Casualty. Thereafter, on September 14,
1989, Steiner sent the second “Steiner letter” at is-
sue fo Michael Tone, counsel for American Casu-
alty. As can be seen from this chronology, the first
“Steiner lotter,” dated May 25, 1989, was sent fo
Ametican Casualfy after the defendants in the un-
derlying action entered into a joint defense agree-
ment on March 10, 1989, but before Amerlcan Cas-
ualy agreed te be bound by terms of the joint de-
fense agreement on June 13, 1989, Consequently,

the court must separately examine the issues of

walver of the work product protection for each let-
tet, )

C. The May 25, 1989 Steiner Letter

~ [6] As noted in Part I above, Steiner sent the May

25, 1989 letter fo Roger Novak, a claims adjuster
for CNA Insurance Company, an afitliate of Amer-
fean Casualty, The leffer analyzes the allegations
contained in the complaint in the underlying action
and confains Steiner's candid analysis of the risk of
exposure to the directors and officers presented by
that complaint. Steiner sent copies of this leiter to
ICA's in-house and litigation counsel, as well as to
Reliance National Insurance Company, the direct-
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ors' and officers' excess insurer,

At the time Steiner sent the letter to Novak, the dis-
ectors and officers and American Casualiy were not
adversaries in litigation. However, there can be no

doubt that Steiner was aware that when an insurer-

has not committed to indemnify its insured after de-
mand has been made to do so, the possibility of a
future coverage action pitting the insured*455
against the insurer is a distinet possibility. There-
fore, there can be no doubt that Steiner understood
that at the time the lefter was sent fo Novak, and
copied fo Reliance, lifigation between his clients
and Ametican Casualty and between his clienis and
Reliance National was a very real possibility,™
Consequently, Steiner's transmittal of the May 25,
1989 ietter to American Casvalty and Reliance Na-
tional not only increased the likelihood, but virtu-
ally assured, that potential opponents in future litig-
ation would gain access to the disputed documents
as well as to Stelner's opinions and thought process
regarding his clients' liability. The circumstances
hete clearly indicate that Steiner intended to waive
any work product protection and did so without ob-
jection from any members of the joint defense
agreement then in effect. Therefore, the court con-
cludes that any work product protection afforded
the May 25, 1989 Steiner letter was walved at the
te it was sent to American Casualty and Reliance
National.

FNI. In fact, the directors and officers and
their insurers are now adverse parties in
coverage litigation pending before this
court. Americen Casually v. Thygerson
03-Q010-IEG(LSP);  Refiance  Insurance
Compeny v. Thygerson 93-0178-IEG(LSP),

D, The September 14, 1989 Steiner Leiter and the
Joint Defense Agreement

[7]1 As noted in Part I wbove, Steiner sent the
September 14, 1989 letter to Michael Tone, counsel
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for American Casnalty, The letter further details
evidence uncovered supporting plaintiffs' allega-
tions in the underlying complaint and again con-

tains Steiner's candid analysis, in more detail, of the-

risk of exposure to his clients presented in the un-
derlying action, The letter, however, was sent {0
American Casnalty presunably under the guise that
Steiner's work product contained in the Ietter would
be profected by the June 13, 1989 joint defense
agreement entered into between the defendants in
the underlying action and American Casualty.

FNZ, The September 14, 1989 letter does
not indicate anywhere on its face that if
was an undiscoverable confidential or priv-
fleged communication, uniike the first
Steiner ketter dated May 25, 1989,

The courl’s first lnquiry regarding the September
14, 1989 Steiner letier must necessarily focus on
the joint defense agreement entered Into between
the defendants and American Casualty on June 13,
1989, .

[81{%] The joint defense privilege protects commu-
nications between an individual and an attomey for
another when the communications are parf of an on-
going and Joint effort to set up a common defense
sirategy. To establish the existence of a joint de-
fense privilege, -the party asserting the privilege
must show that (1) the communicatlons were made
in the course of a joint defense effort, (2) the slate-
ments were desioned to further the joint defense ef
fort, and (3) the privilege has not been waived.
United States v. Bay State Ambulance & Hosp.
Renfal Serv. 874 F2d 20, 28 (Ist Cir.1989) citing
In re. Bevill, Bresler & Schulman Asset Manage-
ment Corp. 805 F.2d 120, 126 (3rd Cir.1986); see
also Waller v. Financial Corp. of America 828 F2d
579 (9th Cir.1987), Courts have held that while the
Joint defense privilege is an extension of the aftor-
ney-client privilege, it also applies to the work-
product doctrine. Western Fuels Assn. v. Burlington
N.ER. 102 FRD. 201, 203 (D.Wy0.,1984); Haires

Page 11

v. Liggett Group 975 F.2d 81 (31d Cir.[592).

Tn this case, the September 14, 1989 Stelner letter
fails to satisfy the requirements of the joint defense
privilege. A fair reading of the September 14, 1989
Totter does not indicate that Steiner's communica-
fions to Amerlcan Casualty were made in the course
of a joint defense effort. To the contrary, the letter
constitutes @ mnormal business communication
between an insured and an insurer, with the insured
having the contractual obligation to keep the in-
surer informed about the insured's insurance claim
with the insurer. ™ The letter must also be char-
actetized as a demand that American Casualty con-
fribute to the settlement of the underlying action,
‘Thers i simply no Indication that Steiner and
American Casualty had joined forces to *456 sef up
a common defense strategy. Therefore, the commu-
nications contained in the September 14, 1989
Steiner letter could not possibly be designed to fur-
ther a joint defense effort. '

FN3. The Directors and Officers Liability
Policy requires the Insureds to give Amer-
ican Casualty any and all information and
cooperation it may reasonably require in
order to fulfill their obligations under the
poticy. .

Under these circumstances, there could be no reas-
onable expectation that the substance of communic-
ations contained in the September 14, 1989 letter
would remain confidential, Any other result would
be an overly broad use of the joint defense priv-
ilege. Were the court to accept the directors’ and of-
ficers' interpretation of the joint defense privilege,
any time two or more contractually related entities
disclosed confidential information to each other
during normal business transactions, the privilege
would not be waived unless the parlies became dir-
ectly adverss to each other in subsequent litigation.
That I8, & inere contractuat relationship would altow
entitios to exchange privileged information for any
reason, at any time, without third pasties ever being
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allowed access to the infornmation. Obvieusly, this

is not a logical result. The bounds of the joint de-

fense privilege are more confined than the directors
and officers contend, Accordingly, the court rejects
the directors' and officers' porirayal of whether the

joint defense privilege apphes to the September 14

1989 Steiner letter.

[10] That the joint defense privilege does not apply
to the September 14, 1989 Steiner letter is further
supported by another aspect of the law pertaining to
the joint defense privilege. Case law discussing and
interpreting the joint defense doctrine discuss the
doctrine’s applicability to co-parties to a liigation
sharing confidential communications as part of a
joint effort to establish a common defense. See for
oxample, Bay State Ambulance, supra; Waller,
supra; USA v, McPardlin 595 F.2d 1321 (7th
Cir.1979); Continental Off Co. v, United States 330
F.2d 347 (th Cir1964}; Polpeast Tech. Corp. v.
Uniroyal, Ine. 125 EFR.D. 47 (S.D.N.Y.1989);
Oho-Sealy Maitress Mfg. v Kaplan 90 FR.D. 21
(N.D.IL1980Y; i re Grand Jury Subpoena 406
F.Supp. 381 (8.D.N.Y.1975); Wesiern Fuels Assn.
v, Burlington NE.R. 102 F.R.D. 201 (D.Wy0.1984}.

This courf has been unable to find, and counsel for
plaintiff and defendants have not cited, any cases n
which the jeint defense privilege has been extended
to an agreemen{ betwesn & party to a [tigation and
a non-party insurer™ Accordingly, the coutt ro-
fises to extend the doctrine as fhe directors and of-
ficers suggest. Consequently, the joint defense priv-
tlege cannot, and does not, apply to the Septembet
14, 1989 Steiner letter, -

FN4., Bxcept where the non-party insurer
has a duty fo defend the insured, has hired
" counsel for the insured and has the ught fo
control the Insured's defense.

f11] Since the joint defense privilege does not ap-
ply to the September 14, 1989 Steiner lotter, a sim-
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ilar analysis applted to the May 25, 1989 Steiner
lefter must apply here. As with the May 25, 1989
Stelner letter, Steingr sent the September 14, 1989
letter to American Casualty at a time when his oli-
ents and American Casualty were not adversaries in
litigation. However, Steiner was aware, at the time
the letfer was sent, that his cfients and American
Casualty were potential adversaries in future litiga-
tion, due te American Casualty's position regarding
applicable * insurance  coveraget™  Therefore,
Stelner's transmiital of the September 14, 1989 let-
fer fo American Casualty assured that a potential
oppenent in future litigatlon would gain access fo
the disputed document, as well as Steiner's opin-
ions, thought processes and analyses regarding his
clients' liability. Therefore, Stelner watved any
work-product protection that was afforded the
September 14, 1989 letter when he sent the leiter to
American Casualty. He did so without objection
from any members of the defendants' joint defense
agreement then in effect,

FN5. Correspondence from American Cas-
ualty fo Steiner specifically stated that
American Casualty had reserved its rights
regarding coverage pertainlng fo  the
plaintiffs' claim in ‘the underlying action.
See for example letter of Michael Tone fo
Robert Steiner, dated June 9, 1989, submit-
ted to the court as Plaintiffs' Sealed Exhibit 7,

Therefore, the court here by DENIES the Director
Defendants' Motioi for Protective Order, and
DENIES the Director Defendants' Motion for Sac-
tlons. The court also *457 admonishes counsel that
this ruling applies only to the May 25, 1989 and
September 14, 1989 Steiner Ietiers, Any other docu-
ment exchanged under the joint defense agree-
meni{s) to which a privilege or protection is
claimed is not currently before the court. Therefore
the contt declines to rule on any such documents
until such documents are properly preseated fo the
court for acl;udxcatwu

© 2009 Thomson Reuters. No Claim to Orig, US Gov. Works,

hitp://web2. westlaw.com/ptint/printstream.aspx ?pri=HTMLE&destination=atp&sv=Split...

Copyright © 2009 Association of Corporate Counsel

8/14/2009

67 of 76




ACC's 2009 Annual Meeting Don't just survive. Thrive!

Page 13 of 13

Page 13

167 F.R.D. 447
(Clie as; 167 ER.D. 447}

IT IS 80 ORDERED.

$.D.Cal,, 1995,

it re Fmpetial Corp. of America
167 F.R.D. 447

END OF DOCUMENT
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Vigilant Ins. Co. v. Bear Stearns Companies, Ing.
10N.Y.3d 170, 855 N.Y.8.2d 45
NY,2008, -

10 WN.Y.3d 170884 N.EZd 1044, 855 N.Y.8.2d 45,
2008 WL 656260, 2008 N.Y. Slip Op. 02080

Vigilant Insurance Company et al,, AppeHants
v
‘The Bear Stearns Companies, Inc., Respondent.
Court of Appeals of New York

Argued February 6, 2008
Decided March 13,2008

CITE TITLE AS: Vigilant Ins. Co. v Bear Steatns
Cos,, Inc. E L :

SUMMARY

Appeal, by permission of the Appellate Division of
the Supreme Cowt In the First Judicial Departinent,
from an order of that Cowt, entered November 14,
2006, The Appeliate Division medified, on the law,
ai order of the Supreme Court, New York County
{Karla Moskowitz, J.; op 10 Misc 3d 1072{A], 2006
NY Slip Op. 50047[U]), wlich had granted
plaintiffs' motion for smmmary judgment to the ex-
tont of declaring that defendant could not recover
the $25 miilion disgorgement payment through its
insurance policies with plaintiffs, and otherwise
denled the motion, The modification consisted of
granting stiminary judgment o defendant on the in-
vestment banking exclusion and the independent re-
searchfinvestor education issus, and denying sum-
mary judgment fo plaintiffs regarding disgorge-
ment, The following question was certified by the
Appellate Division: “Was the oxder of the Supreme
Court, as modified by this Coutt, properly made?”

Figitant ins. Co. v Bear Stearns Cos, Ine, 34
AD3d 300, reversed.
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HEADNOTE
Insuranee
Disclaimer of Coverage
Bailure to Oblain Insurers' Consent before Settling

Defendant Insured, having executed a consent
agreement in seftlement of the underlying federal
fawsuit against it providing for the payment of $80
miliien and certain other refief three days before it
notified plaiutiff liability carrlers and asked for
their consent to the settloment, breached a provision
in its liability policles with plaintiffs obligating it to
obtain plaintifs' consent before settling claims in
excess of $5 million. The policy provision provided
that defendant would not “setile any Claim, incur
any Defense Costs or otherwise assume any con-
tractual obligation or admit any Hability with re-
spect to any Clalm in excess of” $5 million without
plaintifs' consent, Upon signing the consent agree-
ment defendant acquissced to the retief sought in
the federal action and agreed that a final judgment
could be presented to the fedoral coutt for signature
and entry without further notice to defendant. Al-
though the federal court did not approve the seitle-
ment until it entered a final judgtnent almost six
months after plaintiffs had been notified of the set-
tlement, defendant was not free to walk away from
the consent judgment before entry of a final judg-
ment, and it had setiled the clalm within the mean-
ing of the insurance policy at the time it signed the
consent agreement.

- %171 RESEARCH REFERENCES
Am Jur 24, Insurance §§ 1383, 1399, 1649, 1646,

Couch on Insurance (3d ed) § 199:48.
NY Jur 2d, insurance §§ 1909, 2060-2063.

ANNOTATION REFERENCE

See ALR Index under Compromise and Seftlement; '

Insurance and Insurance Companies.
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FIND SIMILAR CASES ON WESTLAW
Database: NY-ORCS

Query: Insured /4 breach! /p consentl /s seitll
POINTS OF COUNSEL

DLA Piper US LLP, New York City {Joseph G
Fipnerty I, Avihur F. Fergenson and Hosward 5.
Schiader of counsel), and Bondas, Skarzymski,
Walsh & Black, LLC (James A Skarzynski, Evan
Shapire and El’eﬁhe: fos Stefas of counsel} for ap-
pellants.

L. The First Depattment violated the Supremacy
Clause of the United States Constitution by nullify-
ing ‘a federal court final judgment. (Frew v
Hevwkins, 540 US 43L;Hunt v Mobil Ofl Corp., 557
F Supp 368;Washinglon v Washington State Com-
mercial Passenger Fishing Vessel Assn., 443 US
0658; Delaware Val. Citizens’ Council for Clean dir
v Conmomvealth of Pa, 755 ¥2d.38;Ceniral Nai.
Bank v Stevens, 169 US 432;Riggs v Joknson
County, 6 -Wall [73 US] 166;Stoll v Gotilieb, 305

US  165;Deposit  Bank v Frankfort, 191 US:

499 Matter of New York State Contnr. of Correc-
tion v Gulotta, 194 AD2d 540 Jamaica Hosp. v
Blum, 68 AD2d 1) 11, The First Depaciment misap-
plied basic principles of contract interpretation to
the insurance policles’ “investment banking” exclu-
sion. - (Mount Vernon Fire Ins. Co. v Creative
Hous,, 88 NY2d 347;8ifva v Utica Firs! Ins. Co,
303 AD2d 487;Matter of Mankatian Pizza Hut v
New York State Hwman Rights Appeal Bd, 51
NY2d 506;Pegple v Shapiro, 50 NY2d 747;Bailey v
AGR Realty Co., 260 AD2d 322;Staie of New York
v Home Indem. Co, 66 NY2d 669;Newwin Corp. v
Haviford Ace. & Indem. Co., 62 NY2d $16;Hart-
ford Ace. & Mndem. Co, v Wesolowski, 33 NY2d
(09;Matter of Ideal Mui, Ins. Co. fSuperintendent
of Ins. of State of N.Y.-Harbour Assur. Co. of Ber-
mudaf, 231 AD2d 5%;Tierra Props, v Lloyd'’s .
Co,, 206 AD2d 238)) IIL The court below erred in
not holding that Bear #172 Stearns' failure to obtain
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the insurers' consent prior to its settlement with the
regulators voided coverage under the policies,
{drgo Corp. v Greater N.Y. Mut. Ins. Co,, 4 NY3d
332;Royal Zenith Corp. v New York Mar. Mers.,
192 AD2d 390;AIU Ins. Co.' v Valley Forge Ins.
Co., 303 AD2d 325;Tvavelers Indem. Co. v Eifa-
pence, 924 F2d 48;Falentino v State of New York,

48 AD2d 15; SI[PEHJZ{IH v Member Brokerage

Servs,, 298 AD?.d 384 Winston v Mediqfare Enter-
tainnent Corp,, 177 F2d 78,Flores v Lower E. Side
Serv. Cm, Ine, 4 WY3d 363:Brown Bros. Elec.
Conlrs. v Beam Consir. Corp,, 41 NY2d 397;Matter
of Express Indus. & Term. Corp. v New York State
Dept. of Transp,, 93 NY2d 584.) IV. The frial court
and the First Department erred in not ruling that
Bear Stearns' future payments for- “independent re-
search” and “investor education” programs are not
“loss® covered by the policies. (Loblaw, Inc. v Em-
ployers' Liab. Assur. Corp,, 57 NY2d 872;Breed v
Insurance Co, of N. Am., 46 NY2d 351;Roundabont
Theatre Co. v Continental Cas. Co., 302 AD2d
1;Continental Ins, Cos, v Northeastern Pharm, &
Chem, Co, Inc, 842 F2d 977,Mazzola v County oj
Suffolt, 143 AD2d 734;2619 Realiy v Fideliyy &
Guar. Ins. Co, 303 AD2d 299dvondale Indus.,
Ine v vaelers Indem.- Co.,, 887 F2d 1200;Eletr
Bros.,, Inc. v United States Fid & Guar, Co., 275
F3d 384; Mafyland Cas, Co. v Armco, Inc., 822 F2d
1348,)

Proskauer Rose LLP, New York City (John H.
Gross, Seth B. Schafler, Francis D, Landrey, Mat-
thew J. Morrls and Sarah Refsman of counsel), for
respondent

I. The insurers' Suptemaoy C]ause argument was
not preserved and is without mevit, (Bingham v New
York City Fr." Auth,, 99 NY2d 355;Mofor Veh. Mfs.

Assn. of US. v State of New York, 75 NY2d -

175;Lichtman v Grossbard, 73 NY2d 792;Malter of
Barbara C,, 64 NY2d 866;Balbuena v IDR Really
LEC, 6 NY3d 338;Capitol Records, Intc. v Naves of
Ani, fne, 4 NY3d 54G;Department of Treasury v
Fabe, 508 US 491;8EC v Natlonal Securities, Inc.,
393 US 453;Munich Am. Reins. Co. v Crawford,
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141 F3d 585;Washinglon v Washington State Com-
mercial Passenger Fishing Vessel Assn, 443 US
658.) I, There are friable issues of fact as to wheth-
er the payment labeled as disgorgement is & loss as
that term is defined In the policy. (Zuckerman v
City of New York, 49 NY2d 557;Winegrad v New
York Univ, Med, Cir,, 64 NY2d 851;Lipsky v Com-
momvealth United Corp,, 551 F2d4 887:Cambridge
Fund, Inc. v dbella, 501 F Supp 598;Singleton Mgt
v Compere, 243 AD2d 213;Matter of Halyalkar v
Board of Regenis of State of N.¥, 72 NY2d
261:Matter of Becker v DeByono, 239 ADX

664:d!lstate Iis. Co. v Zuk, T8 NY2d 41;*173Pub-.

fic Serv, Mut. Ins. Co. v Galdfarh, 53 NY2d

392; Massersiith v American Fld, Co., 232 NY

161 III. The Appellate Division cotrectly granted
sutntary judgment to Bear Stearns on the invest-
ment banking issue, (Belt Painting Corp, v TIG Ins,
Co., 100 NY2d 377;RJC Realty Holding Corp. v

Republic Frankitn Ins. Co., 2 NY3d 158;242-44 E.

77th St, LLC v Greater N.Y. Mut. Ins. Co, 31
AD3d 100;Urlbe v Merchants Bank of N.Y, 91
NY2d 336;Metropofitan Life fns. Co. v Noble
Lowndes Intl, 84 NY2d 430;Stare of New York v
Home Indem, Co, 66 NY2d 669;Newin Corp. v
Hariford Ace. & Indem. Co., 62 NY2d S16Hat-
ford Ace. & Indem. Co. v Wesolowski, 33 NY24

169:Ender v Nationgl Fire Ins. Co. of Havtford, 169

AD2d 420:Mount Vernon Fire Ins, Co. v Creative
Hous.,, 88 NY2d 347) 1V, The Appeliate Division
correctly granted summary judgment to Bear Ste-
atns on whether the policy covers payments for in-
vestor education and independent rescarch. {Ver-
mont Teddy Bear Co, v 538 Madison Realty Co, 1
NY3d 470;Westview Assoc. v Guaranty Nafl, His.
Co., 95 NY2d 334;Mazzuoccolo v Cinelli, 245
AD2d 245:SF.C. v Lorin, 869 F Supp 1117;,ZKZ
Assoe, v CNA Ins. Ce., 89 NY2d 990;Woodson v
American Tr. Ins. Co., 281 AD2d 282;Yoi-Lee Re-
alty Corp, v 177th St. Reafly dssoc, 208 AD2d
185;Maryland Cas. Co. v Armco, Ine, 822 F2d
1348;Ellett Bros., Inc. v United Stafes Fid & Guar.
Co., 275 F3ct-384;Gen-r’sh Corp. v Universal Un-
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derwriters Ins. Co., 947 F2d 1023)) V., There are
triable issues of facl concerning the settlement is-
sue. (Isadore Rosen & Sons v Securify Mut. s, Co.

af N.Y., 31 NY2d 342;Prudential Lines v Firemen's

Ins, Co. of Newark, NJ, 81 AD2d 1;Fexaco A/S
[Denmark] v Commerelal Ins. Co. of Newark, N.J.,
160 F3d 124;Lurta Bros. & Co., e v Alllance As-
sur, Co., Lid, T80 F2d 1082;Silverman v Member
Brokerage Servs., 298 AD2d 381;Hover v National
Grange Ins. Co,, 20 AD2d VI8;Winston v Media-
fare Entertatnment Corp., 177 ¥24 18 Joseph Mar-
tin, Jr, Delicatessen v Schumacher, 52 NY2d
105;Schlegel Mjz. Co. v Coopers Glue Factory,
231 NY 45%9:Souveran Fabrics Corp. v Firginia
Fibre Corp., 37 AD2d 925,)

Jacob H. Stillman, Washington, D.C., and Mwrk
Pennington for Securities and BExchange Commuis-
sion, amicus curiae,

I. The U.S. Securities and Exchange Commission's
complaint alleged that Bear Stearns failed fo guard
against conflicts of interest that threatened the inde-
pendence of ifs securities analysts and sought dis-
gorgement of the ill-goften gains arising from this
misconduct, Il. Bear Stearns agreed {o pay dis-
gorgement, and the District Court entered a judg-
ment ordering it to do so. Il Despite the plain lan-
guage of the complaint of the consent to *174 judg-
ment and of the final judgment, Bear Steams urged
in the Appellate Division that it did not pay dis-
gorgement, and that the US Securities and Ex-
change Comunission used a *legal fiction” {0 obtain
compensatory damages, '

OPINION OF THE COURT

Grafieo, I.

In this insurance dispute, we conclide that the in-
sured breached a policy provision obligating it to
obtain the consent of its lability carricrs before set-
fling claims in excess of $5 million, We therefore
reverse the order of the Appellate Division denylng
the insurers' motion for summary judgment.

Defendant Bear Stearns Companies, Lnc., a finan-

© 2009 Themson Reuters, No Claim to Orig. US Gov. Works.

htip://web?2, westlaw.com/print/printstream.aspx?prfi=HTMLE&destination=atp&sv=Split..,
Copyright © 2009 Association of Corporate Counsel

8/14/2009

71 of 76




ACC's 2009 Annual Meeting

I0N.Y.3d 170

FTON.Y.3d 170
(Cite as: 10 N.Y.3d 170, 884 N.E.2d 1044)

cial services firm, was issued a #%2 primary profes-
slanal Tiability insurance policy by plaintiff Vigll-
ant Inswrance Company that provided coverage for
losses resulting from claims made against the in-
sured for its wrongful acts. The Vigilant policy af-
forded $1C million in coverage afier Bear Stearns
exhausted its $10 million self-insured retention,
Plaintiffs Federal Insurance Company snd Gulf In-
surance Company further provided Bear Stesmns an
additional $40 million W coverage under follow-
form excess liability policies™Pursuant to the
terms of these insurance confracts, Bear Steams
agreed not to seftle any claim in excess of §5 mil-
lion without first obfalning the consent of its in-
surers, In additicn, the pohcws excluded coverage
for claims arlsing from investment bankmg work
undertaken by Bear Stearns,

In emly 2002, the U.8. Secwities and Exchange
Comunission (SEC), National Association of Secur-
ities Dealers (NASD) and New York Stock Ex-
change (NYSE)}, along with state attorneys general,
initiated a jolut investigation into the practices of
research analysts working at financial services
firms and the potential conflicts that could arise
from the relationship between research functions
and investment banking objectives, The investiga-

tion focused on allegations that research analysts

employed at 10 major financial institutions, inciud-
ing Bear Sfearns, were improperly influenced by in-
vestment banking concerns, Toward the end of
2002, the regulators met separately *175 with each
of the investigated ﬁrms to discuss a global settle-
ment.

On Decemnber 20, 2002, Bear Stearns signed a set-
tlement-in-princlple document, acknowledging that
¢ach regulator would commence an action or ad-
ministrative proceeding agalnst it and that Bear Ste-
ams would subsequently “consent fo the action and
the relief sought without admitting or denying the
allegations,” Bear Steams furfher agreed to pay $50
millionr in retrospective relief, plus $25 million to
fund independent research and $5 million for in-
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vestor education, The document indicated that the
terms of the settlement were subject to approval by
the SEC and other regulators. Also taking place on
December 20, 2002, the regulators issued a press
release anncuncing they had achieved an industry-
wide seftlement with the 10 financial institutions
that would result in payments of more than $1.4 bil-
Tion in penaities, restitution and education funds. -

A fow months later, Bear Stearns executed a con-
sent agreement in which it acceded to the eniry of a
final judgment in the SEC's federal lawsult against
Bear Stearns in thie Uhited States District Court for
the Southern District of New York, Under the terms
of the **3 “Consent of Defendant Bear, Stearns &
Co, Tne.,” dated April 21, 2003, Bear Steams con-
sented to be permanently enjoined from viclating a
number of NASD and NYSE rules and agreed to
pay a total amount of $80 million allocated as fol-
fows: $25 million as a penalty, $25 million in dis-
gorgement, $25 million for independent research
and $5 miflion for investor education, Of the $50
million In retrospective rellef, $25 million was des-
ignated to resolve the SEC action and related pro-
ceedings instituted by the NASD and NYSE, while
the remaining $25 million covered the settlement of
proceedings with vatious state regulators, Bear Ste-
ams explicitly agreed not 1o seek insurance cover-
ago for fhe $25 million penalty, The agreement also
allowed the SEC to present a final judgment to the
federal court “for signature and enhy w1thout fur-
ther notlce {o Bear Steatns,

Three ‘days after executing the settlement sgree-
ment, Bear Stearns sent lefters to its insurers re-
questing their consent to the settlement. The in-
surers disclaimed coverage and commenced this de-
claratory judgment action seeking a declaration that
the $45 million sought by Bear Stearns (after deple-

tion of the $10 million seif-Inswred retention) was

not covered by the policies,

%176 In October 2003 the federal District Court
found the Bear Stearns settlement to be “fair, ad-
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equate, and in the public interest,” and entered a fi-
nal judgment ordering Bear Stearns to pay the
agtesd-upon snm of $80 miilion. Shortly thereafler,
the insurers moved for sunmary judgment in this
declaratory judgment action, Tn support of their mo-
tion, the Insurers argued that they were notf lisble
for all or part of the $45 million sought by Bear
Stearns for four reasons. First, they asserted that
Bear Stearns could nof recover any of the seftie-
ment because it had breached the policy provision
obligating it to obtain the insurers' comsent before
settling the case, Second, they claimed that the iu-
vestment banking exclusion precluded recovery of
the settlement proceeds, Third, the insurers conten-
ded that the $25 million disgorgement payment was
uncolleciible either as a matter of public policy or
under contract interpretive principles. Finally, they
posited that nelther fhe $25 million payment for in-
dependent research nor the $5 miltion payment for
invester education was covered because those Hab-
jfities were 1ot “losses” within the meaning of the
policies. '

Supreme Courf found that flable issues of fact ex-
isted as to whether Bear Siearns breached the
policy clause prohibiting it from settling without
the insurers' congent and whother the investment
banking exclusion applied. Siding with the insurers
on the disgorgement issus, the court held that the
$25 million disgorgement payment did not consti-
tute damages under the terms of the policies and
that Bear Stearns was not entitled to look behind
the settloment fo ascertaln whether the entire $25
million truly represented ill-gotten gains, The court
also rejected the insurers' position that the $25 mil-
lion payment for independent research and $5 mii-
lion payment for investor education were not losses
under the policies. Bear Steatns and the insurers
**4 appealed,

The Appellate Division medified, by gtanting Bear
Stearns summary judgment on the investment bank-
ing exclusion and Independent rescarchilnvestor
education Issues and denying the insurers summary
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judgment on the disgorgement issue, and otherwise
affirmed. The court concurred with Supreme Court
in finding an issue of fact as to whethetr Bear Ste-
arns breachied the provision obligating if to obtain
the consent of the Insurers, but determined that the
investment banking exclusion was not applicable.
Despite the agreement by Bear Steamns to pay $25
mittion as disgorgement, the court found “an issue
of fact as to *177 whether the portion of the settle-
ment attibuled to disgorgement actually represen-

ted itl-gotten gains or Improperly acquired funds”

(34 AD3d 300, 302 [2006]). Finally, the court re-
jected the insurers' contention that the combined
$30 million payment for independent rescarch and
Investor education were not covered losses,

The Appellate Division granted the Insurers leave
fo appeal and certified the following question to
this Court: “Was the order of the Supreme Coutt, as
modified by this Coutt, properly made?” We con-
clude that it was not, . S

The insurers raise a number of objections fo the Ap-
pellate Division order, but we find it necessary to
address only one of them. The insorers contend that
the Bear Stearns settlement is nof recoverable be-
cause Bear Stearns breached the policy provision
obligating if to obtain their consent prior to settling
the regulafor lawsuits, Specifically, the Insurers
claln that Bear Stearns resolved aund finalized the
settfement of the case when it executed the seftle-
ment-in-principle in December 2002 or, at the
latest, when it signed the consent agreement in
April 2003 without advising the Insurers, Bear Ste-
arns counfers that fhe courts below property found &

triable issue of fact as to whether its execuiion of

these two documents constituted a breach of fhe
policy provision,

The primary insurance policy, whose terms and
conditions are incorporated into the follow-form
excess policies, provides in relevant part:

“The Insured agrees not to settle any Claita, incur
any Defense Costs or othenvise assuine any con-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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tractual obligation or admit any Hability with re-
spect to any Claim in excess of a settlement author-
ity threshold of $5,000,008 without the Insurer's
consent, which shall not be unreasonably withheld .

. The insurer shall not be liable for any settlement,
Defense Costs, assumed obligation o admlssxon to
which if has nof consented.”

As with the consiructlon of confracts generally,
unamblguous provisions of an insurance coniract
must be given their plain and ordinary meanmg,
and the interpretation of such provisions **5 is a
questlon of law for the court™ (White v Continental
Cas. Co., 9 NY3d 264, 267 [2007] [citation omit-
fed]). :

We conclude that Bear Stearns breached this provi-
sion when it executed the April 2003 consent agree-
ment before notifying *178 the insurers or obtain-
ing their approval. As contemplated by the earlier
setflement-in-principle, Bear Stearns signed the
April 2003 agreement acqulescing to the relief
sought in the SEC federal acifon, Under this agrse-
ment, Bear Steams agreed to pay $80 millon, cov-
ering four payment categorics, in order fo resolve
the varions federal and state repulatory actions and
proceedings pending against i, Bear Stearns further
accepted injunetive relief that prevented it from vi-

olating certaln NASD and NYSE rules. And it ac-.

knowledged that the SEC conld present a final
judgment to the federal court for signatwre and
entry without further notice. In short, Bear Stearns
did everything wifhin Hs abillly fo setile the miatter
and no farther action was required on its part, '

We are unpersuaded by the contention that a triable
Issue of faci exists because the federal court did not
approve the seitlement until it entered a final judg-
ment in October 2003, Parfies are free to enter into
a valid setflement agreement that is made subject to
court approval, Notably absent from the agreement,
however, was any provision similarly subjecting It
to the insurers’ approval, Having signed the consent
agresment, Bear Stearns was not free to watk away
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from It before entry of a fnal judgment (see TLC
Beatrice Inil Holdings, Inc. v CIGN4 Ins, Co.,
2000 WL 282967, *7, 2000 US Dist LEXIS 2917,
¥20-21 [SD NY 2000] [“Although the Court, whose
approval was sought by the parties, could accept or
reject the Setflement, subject to that approval the
patties themselves were bound by the Setilement's
terms” (citation omitted)), affd sub nowm. Lewis v
Cigna Ins. Co., 234 F3d 1262 [2d Cir 2000] [table;
text at 2000. WL 1654530, 2000 US App LEXIS
27848 (2000)]). In executing the April 2003 agree-
ment, Bear Stearns settled a claim within the mean-
ing of the insurance policy proviston.

As a sophisticated business entity, Bear Stearns ex-
pressly agreed that the insurers would “not be H-
able® for any seftlement in excess of $5 million
entered into without their consent. Aware of this
contingency in the policies, Bear Steatns neverthe-
less elected to finalize all outstanding settfement ls-
sues and executed a consent agreement before in-
forming ifs carrlers of the terms of the sefilement,
Bear Stearns therefore may not recover the seitle-
meni proceeds from the insurers,

Accordingly, the order of the Appeliate Division
should be reversed, with costs, plaintiffs’ motion for

summary judgment*179 granted, judgment granted
declaring in accordance with this opinion and the

cettified question answered in the negative.

Judges Ciparick, Read, Smith, Pigott and Jones
concur; Chief Judge Kaye taking no part.

Order reversed, efc.
FOOTNOTES
FN* The Travelers Indemnity Company is

the successor-in-itterest by merger to Gulf
Insurance Company. Bear Stearns was also

covered by additional excess policies nof

relevant to this appeal.
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Copr. (c} 2009, Secretary of State, State of New York
NY,2008.
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ACC Extras

Supplemental resources available on www.acc.com

Maximizing Insurance Coverage.
Program Material. October 2008
http://www.acc.com/legalresources/resource.cfm?show=161181

A Policyholder's Primer on Insurance.
InfoPak. September 2005
http://www.acc.com/legalresources/resource.cfm?show=19648

Bet the Company: Litigation from a Policyholder's Perspective.
ACC Docket. May 2009
http://www.acc.com/legalresources/resource.cfm?show=206899

Please note, these additional resources are provided by the Association of Corporate
Counsel and not by the faculty of this session.
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