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Faculty Biographies

Arleigh Closser

Arleigh Closser currently is a director of legal affairs and assistant general counsel for
Juniper Networks, Inc., where he assists internal clients regarding government contracts,
state and local contracting, and commercial law matters.

Prior to joining Juniper, Mr. Closser served as the vice president, general counsel and
Secretary at Multimax, Inc., which was acquired by Harris Corporation in mid-2007.
Previously, Mr. Closser served as an assistant general counsel at Anteon International
Corporation, which was acquired by General Dynamics Information Technology (GDIT)
in June 2006. At Anteon and GDIT, Mr. Closser handled government contracts,
employment law, litigation, environmental law, mergers and acquisitions, and patent and
trademark law matters. Prior to joining Anteon, Mr. Closser served as an associate
attorney in the government contracts department at McKenna & Cuneo, LLP (now called
McKenna, Long & Aldridge, LLP). Mr. Closser also served on the staff of the Honorable
Christine O. C. Miller at the United States Court of Federal Claims.

Mr. Closser is a co-chair of the Government Contracts Forum of ACC’s WMACCA
chapter. He also is a member of the District of Columbia Bar and the ABA.

Mr. Closser holds a BA from Princeton University and a JD from the George Washington
University National Law Center.

Douglas Cole

Doug Cole is the vice president and general counsel for Engineering Consulting Services
(ECS), Ltd. headquartered in Chantilly, Virginia. ECS is a privately held group of
professional services companies providing geotechnical, specialty, and facilities
engineering, construction materials testing, and environmental consulting services to the
construction industry. As head of a small law department, his responsibilities focus on
risk management and insurance law, commercial and public contracting, litigation and
dispute resolution, intellectual property rights, corporate compliance, and labor and
employment matters.

Prior to joining ECS, Mr. Cole was a partner in a Northern Virginia firm as well as
working in-house for a large computer services provider and the Department of Defense.
Mr. Cole has provided training for the Army, Air Force, and various legal and insurance
organizations.

Professionally, he is active in ACC's Small Law and Labor & Employment Committees

and is a member of the ABA and the National Contract Management Association. In his
free time, he is a soccer referee.
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Mr. Cole received his BS with honors from Middle Tennessee State University and is a
graduate of the American University, Washington College of Law.

Lydia Tallent

In-house Counsel
SC Solutions
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Project Labor Agreements

o Executive Order 13502 - 74 Fed. Reg.
6985 (February 11, 2009)

o Revocation of Executive Order 13202,
74 Fed. Reg. 74 FR 34206 (July 14,
2009)

o Proposed Rulemaking — 74 Fed. Reg.
33953 (July 14, 2009)

2009 Annual Meeting

October 18-21 Boston
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PLA Proposed Rulemaking

o The Comment Period Closes after
ACC’s Publication Cut-off — so stay
tuned for updates to cover:

o New FAR subpart 22.5

e 52.222-XX, Notice of Requirement for
Project Labor Agreement

e 52.222-YY, Project Labor Agreement

2009 Annual Meeting
October 18-21 Boston
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Notice to Employees

o Executive Order 13496 - 74 Fed. Reg.
6107 (February 4, 2009)

o Notice of Proposed Rulemaking — 74
Fed. Reg. 38488 (August 3, 2009)

o Initial comment period schedules to
close September 2, 2009

2009 Annual Meeting
October 18-21 Boston

Don't ju:

Employees Permitted to:

o Act with “one or more co-workers” to
improve working conditions

o Discuss terms and conditions of
employment with co-workers

o File a Complaint with the Department
of Labor

2009 Annual Meeting
October 18-21 Boston
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Employers Prohibited From:

o Question employee about union
activities

o Take adverse action for engaging in
protected activities

o Prohibit wearing union paraphernalia

o Videotape peaceful union activity and
“gatherings”

2009 Annual Meeting
October 18-21 Boston

Don't ju:

Service Contract Act
Employee Succession

o E.O. 13495 requires first right of refusal for
incumbent employees with successive
service contractor

o Clinton Administration version applied only
to recurring services relating to public
buildings

o Sanction: Debarment

o Prime Contractor vs. Subcontractor
o Impact on pricing proposals and transition

2009 Annual Meeting

October 18-21 Boston Don't ju

E-Verify

o Start Date — September 8, 2009
o FAQs (see materials)
o Application:

e Applies to all Federal contractors &
subcontractors with a contract with
FAR E-Verify clause

o Update ??

2009 Annual Meeting
October 18-21 Boston

Don't ju:
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Related Documents and
Links:

o E-Verify Final Rule
o Delay Notice — USCIS Letter 6/3/09
o FAQs
o USCIS E-Verify: http://www.uscis.gov/
o Registration for E-Verify:
o https://e-verify.uscis.gov/enroll

2009 Annual Meeting
October 18-21 Boston
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Revolving Door Restrictions
EO 13495

o Within 2 years of leaving DoD, former
DoD officials must now get ethics
opinions before taking compensation
from a defense contractor

o Sanctions for contractor violation --
termination, suspension or debarment

o How to document and comply?

o Contract Clause

2009 Annual Meeting
October 18-21 Boston
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DOL - American Recovery &
Relief Act (ARRA)

o www.recovery.org
o COBRA Premium Subsidy

e - DOL Release Letter 3/19/09
o Prevailing Wage Determinations
e - 600 investigations in 2010
o EEO - higher priority on evaluations

o OSHA - targeting investigations and
those receiving ARRA funding

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 7 of 361



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Related Documents and
Links:

o ARRA Act
o “ARRA Risks” article
www.governmentcontractslawblog.com
o DOL News Release and FAQs —
COBRA subsidy
e - Notice to employees (English,
Spanish)

2009 Annual Meeting
October 18-21 Boston
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Organizational and Personal
Conflicts of Interest

o FAR Subpart 9.5
e Part of the Mandatory Disclosure
changes of FAR 52.203-13
o Application: Formal ethics and
compliance training program
o Affecting state programs - especially
on contracts receiving ARRA funds

2009 Annual Meeting
October 18-21 Boston

Related Documents and
Links:

o FAR Subpart 9.5

o Washington State Department of
Transportation Administrative Manual,
“Organizational Conflicts of Interest
Manual” M 3043, July 10, 2009
www.wsdot.wa.gov/publications/manuals

2009 Annual Meeting

October 18-21 Boston
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Ethics and Compliance
Programs - 2007

o December 2007 FAR changes: required contractors and
subcontractors receiving awards of contracts expected to
exceed $5 million (including options) and with a performance
period of 120 days or more to:

e have a code of business ethics and conduct within 30 days
of award

implement a formal awareness or training program on the
code within 90 days of award

develop internal controls to support the code, also within 90
days of award

display a hotline poster

2009 Annual Meeting
October 18-21 Boston

Don't just st

Ethics and Compliance

Programs - 2008

o New FAR rule, effective 12/12/08 --
enhances existing compliance program
provisions (Subpart 3.10) and clauses
(52.203-13 and 52.203-14).

e Covered: contracts and subcontracts > $5
million (including options), with terms > 120
days:

e Required:

« written code, with proof of dissemination;

« Must proactively prevent and detect improper
conduct;

« Program must promote culture of compliance

2009 Annual Meeting
October 18-21 Boston

Don't just Thrive!

Requirements Under the New
Ethics Rules

o Timely disclose "credible evidence” of a
violation of federal criminal law (See GSA
OIG reporting website)

o Fully cooperate in government audits,
investigations, or corrective actions relating
to contract fraud and corruption.

o Retroactive impact of disclosure rule.

o Covers “commercial item” vendors and
contractors operating outside of US

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!
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New Ethics Rules (cont.)

o Recommendations:

e Perform a Risk Assessment or Gap
Analysis.
e Comply With The Look-Back
Requirement:
* Best case — contractor has had robust Ethics
and Compliance Program in place since then
« Worst case — no such program in case. Due
diligence must be performed. Documentation.

2009 Annual Meeting
October 18-21 Boston
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FERA Amendments to FCA
o Applies to a Broader Set of

Transactions

o Response to Allison Engine and Ex
Rel Totten

o Reduces the Standard for “Intent”
o Broadens the Scope of “Conspiracy”

o Changes Character of Government
Involvement

o Enhances Whistleblower Protection

2009 Annual Meeting
October 18-21 Boston
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FCA Applies to a Broader Set
of Transactions

o Any person who has possession or control
of property or money used, or to be used,
by the government and knowingly delivers
less than all of that money or property;

o Any person who falsely certifies receipt of
property used, or to be used, by the
government;

o Any person who knowingly buys or receives
an illegal pledge of property from a
government employee.

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!
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Changes Overturn Allison
Engine and Ex Rel Totten
o Eliminates the requirement that claims be
presented to a representative of the United
States government. Allows presentation to a
e Contractor
e Grantee, or
e Other recipient
o if the money or property is to be spent or
used on the government’s behalf or to
advance a government program or interest.

2009 Annual Meeting
October 18-21 Boston
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FCA Contains a Reduced
Standard for “Intent”

o Loosens connection between a false record/
statement and the fraudulent claim

o Requires only that the false record be
“material to” a fraudulent claim.

o Defines “material” as “having a natural
tendency to influence, or be capable of
influencing, the payment or receipt of
money or property”

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

FCA Includes Conspiracy

o Contractors, grantees and fund
recipients are now liable for
“conspiracy to commit a violation” of
any substantive section of the FCA.

o There is no longer a need for the false
claim to be paid or approved in order
to assess liability.

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!
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FCA Changes the Character
of Government Involvement

o Authority to issue Civil Investigation
Demand (CID) can be delegated to
“designees”

o Information sharing can now be “Official
Use” with

e A qui tam relator,
e Contractor,
e State agency

If such sharing is in connection with a DoJ
Investigation.

2009 Annual Meeting
October 18-21 Boston
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FCA Contains Enhanced

Whistleblower Protection

o Applies to any employee, contractor,
or agent

o Entitles a claimant to “all relief
necessary”

o For adverse actions taken against a
claimant in response to “lawful acts” in

furtherance of “efforts to stop 1 or
more violations”

2009 Annual Meeting
October 18-21 Boston

ARRA in Government

Contracting

o Reporting (FAR Parts 4 and 52)

o GAO and IG Access (FAR Parts 12,
13, 14, 15, and 52)

o Whistleblower Protections (FAR Parts
3 and 52)

2009 Annual Meeting

October 18-21 Boston
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FOIA Policy Shift

o Presidential Memorandum, January
21, 2009

o AG FOIA Memorandum of March 19,
2009

o Rescinds AG's FOIA Memorandum of
October 12, 2001

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

Deemed Export Control

o Two regulatory schemes:
e Department of States’ International Traffic in
Arms Regulation (ITAR)
e Department of Commerce’s Export
Administration Regulations
o In 2009 economy of reduced work-forces, filling
Federal contracts with current employees may
be difficult.
- Using current international employees on work
visas may create EAR Export Control issues.
o Review all contracts and contract staff to
assess Export Control status

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

Related Documents and
Links:

o US Bureau of Industry and Security —
Deemed Export FAQs

Don't just survive. Thrive!

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel

13 of 361



ACC's 2009 Annual Meeting Don't just survive. Thrive!

Buy American —a Common

Theme

o ltall started in 1933 — BAA — required US Government to
buy products made in the US. Since then — it has
morphed into a myriad of requirements to address high
tech products, etc.

o ARRA of 2009: FAR Subpart 25.6 -- avoids defining what

is required for manufactured construction material to be

considered “produced” or “manufactured” in the United

States.

Compliance — complicated.

Contractual hook — certifications.

Example for discussion: DOE Grant

Recent agency actions: EPA easing BAA rules for ARRA

funds

o0 0o oo

2009 Annual Meeting Don't ju Thrive!
Ju b ve!

October 18-21 Boston

COTS Waiver of BAA

o The new FAR Rule adds the following definition of "COTS"
item, based on the definition found in 41 U.S.C. § 431(c):
o (1)...any item of supply (including construction material)
that is--
e (i) A commercial item . . . ;
e (ii) Sold in substantial quantities in the commercial
marketplace; and
o (iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same
form in which it is sold in the commercial marketplace; and
o (2) Does not include bulk cargo . . . such as agricultural
products and petroleum products.
o Still must be manufactured in the US
o TAA still in effect.

2009 Annual Meeting
October 18-21 Boston

Don't just s

More on COTS Waiver

o Eliminates “cost of component” test of
BAA for COTS Items

o Item still must be manufactured in the
us

o Trade Agreement Act requirements
still kick in above certain thresholds as
complete waiver of BAA

2009 Annual Meeting
October 18-21 Boston

Don't just
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Government In-Sourcing

o Included in Recovery Act budget
o Hiring away contractor employees
o Highlighted in CLEAN-UP Act S.924
e - sponsored by Senator Barbara
Mikulski (D-MD).
o Privatization — comments to President
Obama by various organizations

o Right of Action ?7?

2009 Annual Meeting
October 18-21 Boston
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Related Documents and
Links:

o WWW.recovery.org
o Articles (see materials)

2009 Annual Meeting
October 18-21 Boston

Don't ju:

Disallowance of Costs
Related to Opposing Labor

Activity

o Executive Order 13494 - 74 Fed. Reg.
6101 (February 4, 2009)

o No action by the FAR Council as of
the prepublication date

2009 Annual Meeting
October 18-21 Boston

Don't just survive. Thrive!
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Executive Order [13502]: Use of Project Labor Agreements for Federal
Construction Projects

THE WHITE HOUSE
Office of the Press Secretary

For Immediate Release
February 6, 2009

EXECUTIVE ORDER

USE OF PROJECT LABOR AGREEMENTS FOR FEDERAL CONSTRUCTION PROJECTS

By the authority vested in me as President by the Constitution and the laws of the United States of
America, including the Federal Property and Administrative Services Act, 40 U.S.C. 101 et seq., and in
order to promote the efficient administration and completion of Federal construction projects, it is hereby
ordered that:

Section 1. Policy. (a) Large-scale construction projects pose special challenges to efficient and timely
procurement by the Federal Government. Construction employers typically do not have a permanent
workforce, which makes it difficult for them to predict labor costs when bidding on contracts and to
ensure a steady supply of labor on contracts being performed. Challenges also arise due to the fact that
construction projects typically involve multiple employers at a single location. A labor dispute involving
one employer can delay the entire project. A lack of coordination among various employers, or uncertainty
about the terms and conditions of employment of various groups of workers, can create frictions and
disputes in the absence of an agreed-upon resolution mechanism. These problems threaten the efficient
and timely completion of construction projects undertaken by Federal contractors. On larger projects,
which are generally more complex and of longer duration, these problems tend to be more pronounced.

(b) The use of a project labor agreement may prevent these problems from developing by providing
structure and stability to large-scale construction projects, thereby promoting the efficient and
expeditious completion of Federal construction contracts. Accordingly, it is the policy of the Federal
Government to encourage executive agencies to consider requiring the use of project labor agreements in
connection with large-scale construction projects in order to promote economy and efficiency in Federal
procurement.

Sec. 2. Definitions.

(a) The term "labor organization" as used in this order means a labor organization as defined in 29 U.S.C.
152(5).

(b) The term "construction” as used in this order means construction, rehabilitation, alteration, conversion,
extension, repair, or improvement of buildings, highways, or other real property.

Copyright © 2009 Association of Corporate Counsel
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(c) The term "large-scale construction project” as used in this order means a construction project where
the total cost to the Federal Government is $25 million or more.

(d) The term "executive agency" as used in this order has the same meaning as in 5 U.S.C. 105, but
excludes the Government Accountability Office.

(e) The term "project labor agreement" as used in this order means a pre-hire collective bargaining
agreement with one or more labor organizations that establishes the terms and conditions of employment
for a specific construction project and is an agreementdescribed in 29 U.S.C. 158(f).

Sec. 3. (a) In awarding any contract in connection with a large-scale construction project, or obligating
funds pursuant to such a contract, executive agencies may, on a project-by-project basis, require the use
of a project labor agreement by a contractor where use of such an agreement will (i) advance the Federal
Government's interest in achieving economy and efficiency in Federal procurement, producing labor
management stability, and ensuring compliance with laws and regulations governing safety and health,
equal employment opportunity, labor and employment standards, and other matters, and (ii) be consistent
with law.

(b) If an executive agency determines under subsection (a) that the use of a project labor agreement wil
satisfy the criteria in clauses (i) and (ii) of that subsection, the agency may, if appropriate, require that
every contractor or subcontractor on the project agree, for that project, to negotiate or become a party to
a project labor agreement with one or more appropriate labor organizations.

Sec. 4. Any project labor agreement reached pursuant to this order shall:

(a) bind all contractors and subcontractors on the construction project through the inclusion of
appropriate specifications in all relevant solicitation provisions and contract documents;

(b) allow all contractors and subcontractors to compete for contracts and subcontracts without regard to
whether they are otherwise parties to collective bargaining agreements;

(c) contain guarantees against strikes, lockouts, and similar job disruptions;

(d) set forth effective, prompt, and mutually binding procedures for resolving labor disputes arising during
the project labor agreement;

(e) provide other mechanisms for labor-management cooperation on matters of mutual interest and
concern, including productivity, quality of work, safety, and health;

and
() fully conform to all statutes, regulations, and Executive Orders.
Sec. 5. This order does not require an executive agency to use a progct labor agreement on any

construction project, nor does it preclude the use of a project labor agreement in circumstances not
covered by this order, including leasehold arrangements and projects receiving Federal financial
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assistance. This order also does not require contractors or subcontractors to enter into a project labor
agreement with any particular labor organization.

Sec. 6. Within 120 days of the date of this order, the Federal Acquisition Regulatory Council (FAR Council),
to the extent permitted by law, shall take whatever action is required to amend the Federal Acquisition
Regulation to implement the provisions of this order.

Sec. 7. The Director of OMB, in consultation with the Secretary of Labor and with other officials as
appropriate, shall provide the President within 180 days of this order, recommendations about whether
broader use of project labor agreements, with respect to both construction projects undertaken under
Federal contracts and construction projects receiving Federal financil assistance, would help to promote
the economical, efficient, and timely completion of such projects.

Sec. 8. Revocation of Prior Orders, Rules, and Requlations. Executive Order 13202 of February 17, 2001,
and Executive Order 13208 of April 6, 2001, are revoked. The heads of executive agencies shall, to the
extent permitted by law, revoke expeditiously any orders, rules, or regulations implementing Executive
Orders 13202 and 13208.

Sec. 9. Severability. If any provision of this order, or the application of such provision to any person or
circumstance, is held to be invalid, the remainder of this order and the application of the provisions of
such to any person or circumstance shall not be affected thereby.

Sec. 10. General. (a) Nothing in this order shall be construed to impair or otherwise affect:

(i) authority granted by law to an executive department, agency, or the head thereof; or

(i) functions of the Director of the Office of Management and Budget relating to budgetary, administrative,
or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject to the availability of
appropriations.

(c) This order is not intended to, and does not, create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against the United States, its departments, agencies, or
entities, its officers, employees, or agents, or any other person.

Sec. 11. Effective Date. This order shall be effective immediately and shall apply to all sdicitations for
contracts issued on or after the effective date of the action taken by the FAR Council under section 6 of
this order.

BARACK OBAMA

THE WHITE HOUSE,

February 6, 2009.

Copyright © 2009 Association of Corporate Counsel
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Federal Register/Vol. 74, No. 133/ Tuesday, July 14, 2009/Proposed Rules 33953

required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure “‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” This proposed rule does
not have Tribal implications, as
specified in Executive Order 13175. It
will not have substantial direct effects
on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes. Thus,
Executive Order 13175 does not apply
to this rule.

EPA specifically solicits additional
comment on this proposed rule from
Tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it

approves a State rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 30, 2009.

Jane Diamond,

Acting Regional Administrator, Region IX.
[FR Doc. E9-16642 Filed 7-13-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 17, 22, 36, and 52

[FAR Case 2009-005; Docket 2009-0024;
Sequence 1]

RIN 9000-AL31

Federal Acquisition Regulation; FAR
Case 2009-005, Use of Project Labor
Agreements for Federal Construction
Projects

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) are proposing to amend the
Federal Acquisition Regulation (FAR) to
implement Executive Order (E.O.)
13502, Use of Project Labor Agreements
for Federal Construction Projects. The
new E.O. encourages Federal
departments and agencies to consider
requiring the use of project labor
agreements for Federal construction
projects where the total cost to the
Government is more than $25 million in
order to promote economy and
efficiency in Federal procurement.
DATES: Interested parties should submit
written comments to the Regulatory
Secretariat on or before August 13, 2009
to be considered in the formulation of

a final rule.

ADDRESSES: Submit comments
identified by FAR case 2009-005 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
inputting “FAR Case 2009-005" under
the heading “Comment or Submission”.
Select the link “Send a Comment or
Submission” that corresponds with FAR
Case 2009-005. Follow the instructions
provided to complete the ‘“Public
Comment and Submission Form”.
Please include your name, company
name (if any), and “FAR Case 2009—
005" on your attached document.

* Fax:202-501-4067.

* Mail: General Services
Administration, Regulatory Secretariat
(VPR), 1800 F Street, NW., Room 4041,
ATTN: Hada Flowers, Washington, DC
20405.

Instructions: Please submit comments
only and cite FAR case 2009-005 in all
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correspondence related to this case. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr.
Ernest Woodson, Procurement Analyst,
at (202) 501-3775. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat at (202) 501-4755. Please
cite FAR case 2009-005.
SUPPLEMENTARY INFORMATION:

A. Background

On February 6, 2009, the President
issued E.O. 13502 which encourages
executive agencies to consider requirin,
the use of project labor agreements in
connection with large scale construction
projects in order to promote economy
and efficiency in Federal procurement.
The E.O. encourages executive
departments and agencies to consider
the use of project labor agreements for
construction projects where the total
cost to the Government is valued at $25
million or more and permits agencies on
a project-by-project basis to require the
use of a project labor agreement where
certain criteria would be met.

The term “project labor agreement”
means a pre-hire collective bargaining
agreement with one or more labor
organizations that establishes the terms
and conditions of employment for a
specific construction project and is an
agreement described in 29 U.S.C. 158(f).

The E.O. describes how project labor
agreements may help agencies manage
workforce challenges that arise in
connection with large-scale construction
projects. For example, large-scale
construction projects typically involve
multiple employers at a single location.

The E.O. explains that a “lack of
coordination among various employers,
or uncertainties about the terms and
conditions of employment of various
groups of workers, can create friction
and disputes in the absence of an
agreed-upon resolution and
mechanism”. The use of project labor
agreements may ‘‘prevent these
problems from developing by providing
structure and stability to large-scale
construction projects thereby promoting
the efficient and expeditious completion
of Federal construction contracts.” A
project labor agreement may help an
agency manage these problems by
providing an agreed-upon resolution
mechanism that promotes the efficient
and expeditious completion of Federal
construction projects.

In accordance with E.O. 13502, this
proposed rule amends the FAR to—

o Provide a new FAR Subpart 22.5,
Use of Project Labor Agreements for
Federal Construction Projects.

* Add a new provision at 52.222-XX,
Notice of Requirement for Project Labor
Agreement, to be included in
solicitations where the agency has
exercised its discretion to require a
project labor agreement as prescribed at
FAR 22.505(a).

¢ Add anew clause 52.222-YY,
Project Labor Agreement, to be included
in contracts in accordance with FAR
22.505(b).

The Councils invite c
process, in which the soli
incorporates the provision providing for
submission of the project labor
agreement prior to the contract award
(i.e., should agencies require this from
each offeror as part of its bid or only
from an apparent successful offeror).

The Councils are also considering
factors for the contracting officer to
consider, on a project-by-project basis,
in determining whether use of a project
labor agreement will be in the best
interest of the Government. The
Councils welcome public comment on
the factors that should be considered,
such as the difficulty of coordinating
multiple contracts in the absence of a
project labor agreement, the importance
of timely project completion, etc.

The Director of the Office of
Management and Budget (OMB) is
working with the Secretary of Labor and
other officials, to provide
recommendations to the President on
whether to broaden the application of
project labor agreements on both
construction projects awarded under
Federal contracts and construction
projects receiving Federal financial
assistance, to promote the economical,
efficient, and timely completion of such
projects.

This is a significant regulatory action
and, therefore, was subject to review
under Section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The Councils do not expect this
proposed rule to have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because the
rationale for this determination is based
on the discretionary nature of the
regulation being promulgated and the
fact that the application of the rule is
only in connection with large scale
construction projects over $25 million
(those that would likely impact large
businesses). Therefore, an Initial
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Regulatory Flexibility Analysis has not
been performed. The Councils will
consider comments from small entities
concerning the affected FAR Parts 2, 17,
22, 36, and 52, in accordance with 5
U.S.C. 610. Interested parties must
submit such comments separately and
should cite 5 U.S.C. 601, et seq.; (FAR
case 2009-005), in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) addresses the
collection of information by the Federal
government from individuals, small
businesses and state and local
governments and seeks to minimize the
burdens such information collection
requirements might impose. A
collection of information includes
providing answers to identical questions
posed to, or identical reporting or
record-keeping requirements imposed
on ten or more persons, other than
agencies, instrumentalities, or
employees of the United States. In
accordance with the requirements of the
Paperwork Reduction Act, agencies may
not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number or the number appears in the
Code of Federal Regulations (see FAR
1.106).

The Paperwork Reduction Act (Pub.
L. 104-13) applies because the proposed
rule contains information collection
requirements. Accordingly, the
Regulatory Secretariat will submit a
request for approval of a new
information collection requirement
concerning FAR Case 2009-005 to the
OMB under 44 U.S.C. Chapter 35, et seq.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Councils solicit comments
concerning: whether these information
collection requirements are necessary
for the Government to properly perform
its functions, including whether the
information has practical utility; the
accuracy of the estimates of the burden
of the information collection
requirements; the quality, utility, and
clarity of the information to be
collected; and whether the burden of
collecting information on those who are
to respond, including through the use of
automated collection techniques or
other forms of information technology,
may be minimized.

The rule will apply to large-scale
construction projects where the cost to
the Government is $25 million or more
and where agencies have determined
that use of a project labor agreement, in
accordance with requirements
prescribed by this rule, will advance the
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Government’s interest in achieving
economy and efficiency in the resulting
procurement. Most prime contractors for
such projects are large business
concerns. We estimate the annual total
burden hours as follows:

Based on Fiscal Year 2008 data
regarding the types of contracts to
which this information collection
applies, it is estimated that there are
approximately 300 large-scale
construction contracts (including
Architectural and Engineering contracts)
exceeding $25 million that could be
subject to an agency determination for
use of project labor agreements. Based
on advice of labor advisors,
approximately 10 percent of these types
of projects may be deemed appropriate
for a project labor agreement. Therefore,
it is estimated the information
collection requirement would apply to
approximately 30 large-scale
construction contracts per year. Each
contract would require one project labor
agreement submission prior to or after
award; therefore, the estimated number
of annual respondents is 30. Project
labor agreements are often negotiated in
advance of the solicitation phase for a
procurement, as the large-scale projects
are defined. The estimated time for
reporting of this information is 1 hour
to cover copying and submitting the
agreement to the Government.

We estimate the total annual public
cost burden for these elements to be
$900, based on the following:

1 30

Resp respondent x1
p 30
Hours per response .... x1

Total hours
Cost per hour ...

30
x $30

Total annual cost to public ...... $900

D. Request for Comments Regarding
Paperwork Burden

Submit comments, including
suggestions for reducing this burden,
not later than August 13, 2009 to: FAR
Desk Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
Regulatory Secretariat (VPR), 1800 F
Street, NW, Room 4041, Washington,
DC 20405.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the

quality, utility, and clarity of the
information to be collected; and ways in
which we can minimize the burden of
the collection of information on those
who are to respond, through the use of
appropriate technological collection
techniques or other forms of information
technology.

Requester may obtain a copy of the
justification from the General Services
Administration, Regulatory Secretariat
(VPR), Room 4041, Washington, DC
20405, telephone (202) 501-4755. Please
cite OMB Control Number 9000-00XX,
Use of Project Labor Agreements for
Federal Construction Projects, in all
correspondence.

List of Subjects in 48 CFR Parts 2, 17,
22, 36, and 52

Government procurement.
Dated: July 9, 2009.

Al Matera,

Director, Office of Acquisition Policy.

Therefore, the Councils propose
amending 48 CFR parts 2, 17, 22, 36,
and 52 as set forth below:

1. The authority citation for 48 CFR
parts 2, 17, 22, 36, and 52 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U
chapter 137; and 42 U.S.C. 2473(c).

PART 2—DEFINITIONS OF WORDS
AND TERMS

2.101 [Amended]

2. Amend section 2.101(b)(2) in the
third sentence in the definition
“Construction” by removing the words
“‘personal property” and adding
“personal property (except that for use
in Subpart 22.5, see the definition at
22.502).”

PART 17—SPECIAL CONTRACTING
METHODS

3. In section 17.603 revise paragraph
(c) to read as follows:

17.603 Limitations.
* * * * *

(c) For use of project labor
agreements, see Subpart 22.5.

PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

4. In section 22.101-1 revise
paragraph (b)(2) to read as follows:
* *

* * *

b)) * * * *
(2) For use of project labor
agreements, see Subpart 22.5.
5. Add Subpart 22.5 to Part 22 to read
as follows:

Subpart 22.5 Use of Project Labor
Agreements for Federal Construction
Projects.

Sec.
22.501 Scope of subpart.
22.502 Definitions.
22.503 Policy.
22.504 General requirements for project
labor agreements.
22.505 Solicitation provision and contract
clause.1
22.501 Scope of subpart.
This subpart prescribes policies and
procedures to implement Executive
Order 13502, February 6, 2009.

22,502 Definitions.

As used in this subpart—

Construction means construction,
rehabilitation, alteration, conversion,
extension, repair, or improvement of
buildings, highways, or other real
property.

Labor organization means a labor
organization as defined in 29 U.S.C.
152(5).

Large-scale construction project
means a construction project, including
all contracts associated with the project,
where the total cost to the Federal
Government is $25 million or more.

Project labor agreement means a pre-
hire collective bargaining agreement
with one or more labor organizations
that establishes the terms and
conditions of employment for a specific
construction project and is an agreement
described in 29 U.S.C. 158(f).

22503 Policy.

Project labor agreements are a tool
that agencies may use to promote
economy and efficiency in Federal
procurement. Pursuant to Executive
Order 13502, agencies are encouraged to
consider requiring the use of project
labor agreements in connection with
large-scale construction projects.

22.504 General requirements for project
labor agreements.

(a)(1) Agencies may require the use of
project labor agreements where use of
such agreements will—

(i) Advance the Federal Government’s
interest in achieving economy and
efficiency in Federal procurement,
producing labor-management stability,
and ensuring compliance with laws and
regulations governing safety and health,
equal employment opportunity, labor
and employment standards, and other
matters; and,

(ii) Be consistent with law.

(2) If an agency determines that use of
a project labor agreement will meet the
standards set forth in paragraphs
(a)(1)(i) and (ii) of this section, the
agency has complete discretion—
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(i) To require that every contractor
and subcontractor on the project agree,
for that project, to negotiate or become
a party to a project labor agreement with
one or more appropriate labor
organizations; or

ii) To decide not to require the use
of a project labor agreement.

(b) Project labor agreements
established under this subpart shall—

(1) Bind all contractors and
subcontractors on the construction
project to comply with the project labor
agreement;

(2) Allow all contractors and
subcontractors to compete for contracts
and subcontracts without regard to
whether they are otherwise parties to
collective bargaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for
resolving labor disputes arising during
the term of the project labor agreement;

(5) Provide other mechanisms for
labor-management cooperation on
matters of mutual interest and concern,
including productivity, quality of work,
safety, and health; and

(6) Fully conform to all statutes,
regulations, and Executive orders.

22.505 Solicitation provision and contract
clause.

(a)(1) For acquisition of large-scale
construction projects, if the agency
makes a determination pursuant to this
subpart that a project labor agreement
will be required, the contracting officer
shall insert the provision at 52.222-XX,
Notice of Requirement for Project Labor
Agreement, in all solicitations
associated with the project.

(2) If an agency allows submission of
the project labor agreement after
contract award, the contracting officer
shall use the provision with its
Alternate I in accordance with agency
procedures.

(b)(1) For acquisition of large-scale
construction projects, if the agency
makes a determination pursuant to this
subpart that a project labor agreement
will be required, the contracting officer
shall insert the clause at 52.222-YY,
Project Labor Agreement in all contracts
associated with the project.

(2) If an agency allows submission of
the project labor agreement after
contract award, the contracting officer
shall use the clause with its Alternate I
in accordance with agency procedures.

PART 36—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

6. In section 36.202 revise paragraph
(d) to read as follows:
36.202 Specifications.
* * *

* *

(d) For requirements on the use of
project labor agreements for Federal
construction projects, see part 22,
Subpart 22.5 of this chapter.

* * * * *

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

7. Add section 52.222-XX to read as
follows:

52.222-XX Notice of Requirement for
Project Labor Agreement.

As prescribed in 22.505(a)(1), insert
the following provision:

NOTICE OF REQUIREMENT FOR
PROJECT LABOR AGREEMENT
(DATE)

(a) Definitions. Labor organization and
project labor agreement, as used in this
provision, are defined in the clause of this
solicitation entitled Project Labor Agreement.

(b) Consistent with applicable law, the
apparent successful offeror will be required
to execute a project labor agreement with one
or more appropriate labor organizations for
the term of the resulting construction
contract.

(c) Any project labor agreement reached
pursuant to this provision shall—

(1) Bind the offeror and all subcontractors
on the construction project to comply with
the project labor agreement;

(2) Allow the offeror and all subcontractors
to compete for contracts and subcontracts
without regard to whether they are otherwise
parties to collective bargaining agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for resolving
labor disputes arising during the project labor
agreement;

(5) Provide other mechanisms for labor-
management cooperation on matters of
mutual interest and concern, including
productivity, quality of work, safety, and
health; an

(6) Fully conform to all statutes,
regulations, and Executive orders.

(d) Any project labor agreement reached
pursuant to this provision does not change
the terms of this contract or provide for any
price adjustment by the Government.

(e) The Government will not participate in
the negotiations of any project labor
agreement.

() The apparent successful offeror shall
submit to the Contracting Officer a copy of
the project labor agreement—reached
pursuant to this provision prior to contract
award.

(End of Provision)

Alternate I (DATE) As prescribed in
22.505(a)(2), substitute the following
paragraph (b) in lieu of paragraphs (b)
through (f) of the basic clause:

(b) Consistent with applicable law, the
contractor agrees to bargain in good faith to
a project labor agreement with one or more
appropriate labor organizations for the term
of the resulting construction contract.
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8. Add section 52.222-YY to read as
follows:

52.222-YY Project Labor Agreement.

As prescribed in 22.505(b)(1), insert
the following clause:

PROJECT LABOR AGREEMENT
(DATE)

(a) Definitions. As used in this clause—

Labor organization means a labor
organization as defined in 29 U.S.C. 152(5).

Project labor agreement means a pre-hire
collective bargaining agreement with one or
more labor organizations that establishes the
terms and conditions of employment for a
specific construction project and is an
agreement described in 29 U.S.C. 158(f).

(b) The Contractor shall maintain in a
current status throughout the life of the
contract the project labor agreement entered
into prior to the award of this contract in
accordance with solicitation provision
52.222-XX, Notice of Requirement for Project
Labor Agreement.

(c) Subcontracts. The Contractor shall
include the substance of this clause,
including this paragraph (c), in all
subcontracts.

(End of Clause)

Alternate I (Date). As prescribed in
22.505(b)(2), substitute the following
paragraphs (b) through (g) for
paragraphs (b) and (c) of the basic
clause:

(b) Consistent with applicable law, the
contractor agrees to bargain in good faith to
a project labor agreement with one or more
appropriate labor organizations for the term
of this construction contract. The contractor
shall submit an executed copy of the project
labor agreement to the Contracting Officer.

(c) Any project labor agreement reached
pursuant to this clause shall—

(1) Bind the Contractor and all
subcontractors on the construction project to
comply with the project labor agreement;

(2) Allow the Contractor and all
subcontractors to compete for contracts and
subcontracts without regard to whether they
are otherwise parties to collective bargaining
agreements;

(3) Contain guarantees against strikes,
lockouts, and similar job disruptions;

(4) Set forth effective, prompt, and
mutually binding procedures for resolving
labor disputes arising during the project labor
agreement;

(5) Provide other mechanisms for labor-
management cooperation on matters of
mutual interest and concern, including
productivity, quality of work, safety, and
health; and

(6) Fully conform to all statutes,
regulations, and Executive orders.

(d) Any project labor agreement reached
pursuant to this provision does not change
the terms of this contract or provide for any
price adjustment by the Government.

(e) The Government will not participate in
the negotiations of any project labor
agreement.
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(f) The Contractor shall maintain in a
current status throughout the life of the
contract the project labor agreement entered
into pursuant to this clause.

(g) Subcontracts. The Contractor shall
include the substance of this clause,
including this paragraph (g), in all
subcontracts.

(End of Provision)

[FR Doc. E9-16619 Filed 7-10-09; 11:15 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R9-1A-2009-0016; 96100-1671-9FLS-
B6]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition to List 14 Parrot Species as
Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90—day petition
finding and initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90—-day finding on a petition to list as
threatened or endangered under the
Endangered Species Act of 1973, as
amended (Act), the following 14 parrot
species: Blue-throated macaw (Ara
glaucogularis), blue-headed macaw
(Primolius couloni), crimson shining
parrot (Prosopeia splendens), great
green macaw (Ara ambiguus), grey-
cheeked parakeet (Brotogeris
pyrrhoptera), hyacinth macaw
(Anodorhynchus hyacinthinus), military
macaw (Ara militaris), Philippine
cockatoo (Cacatua haematuropygia),
red-crowned parrot (Amazona
viridigenalis), scarlet macaw (Ara
macao), thick-billed parrot
(Rhynchopsitta pachyrhyncha), white
cockatoo (Cacatua alba), yellow-billed
parrot (Amazona collaria), and yellow-
crested cockatoo (Cacatua sulphurea).
The thick-billed parrot is listed as an
endangered species under the Act
throughout its range. As such, we will
not be addressing it further as part of
this petition. We have also previously
determined that the blue-throated
macaw warrants listing in response to a
1991 petition and has been a candidate
species since. Because we have recently
re-evaluated the status of this species as
part of our 2008 Annual Notice of
Review, we will not address it further as
part of this petition. We find that the
petition presents substantial scientific

or commercial information indicating
that listing the remaining 12 species of
parrots may be warranted. Therefore,
with the publication of this notice, we
are initiating a status review of these 12
species of parrots to determine if listing
is warranted. To ensure that the status
reviews are comprehensive, we are
soliciting scientific and commercial data
regarding these 12 species.
Additionally, we are seeking any recent
information concerning the blue-
throated macaw so that it can be taken
into consideration in our evaluation of
its status when we do our re-evaluation
as part of the 2009 Annual Notice of
Review.

DATES: We made the finding announced
in this document on July 14, 2009. To
allow us adequate time to conduct the
12-month status review, we request that
we receive information on or before
September 14, 2009.

ADDRESSES: You may submit
information by one of the following
methods:

* Federal rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

©U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R9-
1A-2009-0016; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Information Solicited section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Douglas Krofta, Chief, Branch of Listing,
Endangered Species, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Room 420, Arlington, Virginia
22203; telephone 703-358-2105. If you
use a telecommunications device for the
deaf (TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Information Solicited

When we make a finding that
substantial information is presented to
indicate that listing a species may be
warranted, we are required to promptly
commence a review of the status of the
species. To ensure that the status review
is complete and based on the best
available scientific and commercial
information, we are soliciting
information on the following 12 parrot
species: Blue-headed macaw (Primolius
couloni), crimson shining parrot
(Prosopeia splendens), great green
macaw (Ara ambiguus), grey-cheeked

parakeet (Brotogeris pyrrhoptera),
hyacinth macaw (Anodorhynchus
hyacinthinus), military macaw (Ara
militaris), Philippine cockatoo (Cacatua
haematuropygia), red-crowned parrot
(Amazona viridigenalis), scarlet macaw
(Ara macao), white cockatoo (Cacatua
alba), yellow-billed parrot (Amazona
collaria), and yellow-crested cockatoo
(Cacatua sulphurea). We request
scientific and commercial information
from the public, concerned
governmental agencies, the scientific
community, industry, or any other
interested parties on the status of the 12
parrot species that will be addressed as
part of this petition, as well as the blue-
throated macaw (Ara glaucogularis),
throughout their range, including but
not limited to:

(1) Information on taxonomy,
distribution, habitat selection and
trends (especially breeding and foraging
habitats), diet, and population
abundance and trends (especially
current recruitment data) of these
species.

(2) Information on the effects of
habitat loss and changing land uses on
the distribution and abundance of these
species and their principal prey species
over the short and long term.

(3) Information on the effects of other
potential threat factors, including live
capture and hunting, domestic and
international trade, predation by other
animals, and diseases of these species or
their principal prey over the short and
long term.

(4) Information on management
programs for parrot conservation,
including mitigation measures related to
conservation programs, and any other
private, tribal, or governmental
conservation programs that benefit these
species.

(5) Information relevant to whether
any populations of these species may
qualify as distinct population segments.

(6) Information on captive
populations and captive breeding and
domestic trade of these species in the
United States.

We will base our 12—-month finding
on a review of the best scientific and
commercial information available,
including all information received
during the public comment period.
Please note that comments merely
stating support or opposition to the
actions under consideration without
providing supporting information,
although noted, will not be part of the
basis of this determination, as section
4(b)(1)(A) of the Act (16 U.S.C. 1531 et
seq.) directs that determinations as to
whether any species is a threatened or
endangered species shall be made
“solely on the basis of the best scientific
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Executive Order [13496] -- Notification of Employee Rights Under Federal
Labor Laws

For Immediate Release January 30, 2009

EXECUTIVE ORDER

NOTIFICATION OF EMPLOYEE RIGHTS UNDER FEDERAL LABOR LAWS

By the authority vested in me as President by the Constitution and the laws of the United States of
America, including the Federal Property and Administrative Services Act, 40 U.S.C. 101 et seq., and in
order to ensure the economical and efficient administration and completion of Government contracts, it is
hereby ordered that:

Section 1. Policy. This order is designed to promote economy and efficiency in Government
procurement. When the Federal Government contracts for goods or services, it has a proprietary interest
in ensuring that those contracts will be performed by contractors whose work will not be interrupted by
labor unrest. The attainment of industrial peace is most easily achieved and workers' productivity &
enhanced when workers are well informed of their rights under Federal labor laws, including the National
Labor Relations Act (Act), 29 U.S.C. 151 et seq. As the Act recognizes, "encouraging the practice and
procedure of collective bargaining and . . . protecting the exercise by workers of full freedom of
association, self organization, and designation of representatives of their own choosing, for the purpose
of negotiating the terms and conditions of their employment or other mutual aid or protection” wil
“eliminate the causes of certain substantial obstructions to the free flow of commerce" and "mitigate and
eliminate these obstructions when they have occurred.” 29 U.S.C. 151. Relying on contractors whose
employees are informed of such rights under Federal labor laws facilitates the efficient and economical
completion of the Federal Government's contracts.

Sec. 2. Contract Clause. Except in contracts exempted in accordance with section 3 of this order, all
Government contracting departments and agencies shall, to the extent consistent with law, include the
following provisions in every Government contract, other than collective bargaining agreements as defined
in 5 U.S.C. 7103(a)(8) and purchases under the simplified acquisition threshold as defined in the Office of
Federal Procurement Policy Act, 41 U.S.C. 403.

"1. During the term of this contract, the contractor agrees to post a notice, of such size and in such
form, and containing such content as the Secretary of Labor shall prescribe, n conspicuous places in and
about its plants and offices where employees covered by the National Labor Relations Act engage in
activities relating to the performance of the contract, including all places where notices to employees are
customarily posted both physically and electronically. The notice shall include the information contained
in the notice published by the Secretary of Labor in the Federal Register (Secretary's Notice).

"2. The contractor will comply with all provisions of the Secretary's Notice, and related rules,
regulations, and orders of the Secretary of Labor.

"3. In the event that the contractor does not comply with any of the requirements set forth in
paragraphs (1) or (2) above, this contract may be cancelled, terminated, orsuspended in whole or in part,
and the contractor may be declared ineligible for further Government contracts in accordance with
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procedures authorized in or adopted pursuant to Executive Order [number as provided by the Federal
Register] of [insert new date]. Such other sanctions or remedies may be imposed as are provided in
Executive Order [number as provided by the Federal Register] of [insert new date], or by rule, regulation,
or order of the Secretary of Labor, or as are otherwise provided by law.

"4. The contractor will include the provisions of paragraphs (1) through (3) above in every subcontract
entered into in connection with this contract (unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to section 3 of Executive Order [number as provided by the Federal
Register] of [insert new date]) so that such provisions will be binding upon each subcontractor. The
contractor will take such action with respect to any such subcontract as may be directed by the Secretary
of Labor as a means of enforcing such provisions, including the imposition of sanctions for non
compliance: Provided, however, that if the contractor becomes involved in litigation with a subcontractor,
or is threatened with such involvement, as aresult of such direction, the contractor may request the
United States to enter into such litigation to protect the interests of the United States."

Sec. 3. Administration.

(a) The Secretary of Labor (Secretary) shall be responsible for the administration and enforcement of
this order. The Secretary shall adopt such rules and regulations and issue such orders as are necessary
and appropriate to achieve the purposes of this order.

(b) Within 120 days of the effective date of this order, te Secretary shall initiate a rulemaking to
prescribe the size, form, and content of the notice to be posted by a contractor under paragraph 1 of the
contract clause described in section 2 of this order. Such notice shall describe the rights of employees
under Federal labor laws, consistent with the policy set forth in section 1 of this order.

(c) Whenever the Secretary finds that an act of Congress, clarification of existing law by the courts or
the National Labor Relations Board, or other circumstances make modification of the contractual
provisions set out in subsection (a) of this section necessary to achieve the purposes of this order, the
Secretary promptly shall issue such rules, regulations, or orders as are needed to cause the substitution or
addition of appropriate contractual provisions in Government contracts thereafter entered into.

Sec. 4. Exemptions. (a) If the Secretary finds that the application of any of the requirements of this
order would not serve the purposes of this order or would impair the ability of the Government to procure
goods or services on an economical and efficient basis, the Secretary may exempt a contracting
department or agency or group of departments or agencies from the requirements of any or all of the
provisions of this order with respect to a particular contract or subcontract or any class of contracts or
subcontracts.

(b) The Secretary may, if the Secretary finds that special circumstances require an exemption in order
to serve the national interest, exempt a contracting department or agency from the requirements of any or
all of the provisions of section 2 of this order with respect to a particular contract or subcontract or class
of contracts or subcontracts.

Sec. 5. Investigation.
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(a) The Secretary may investigate any Government contractor, subcontractor, or vendor to determine
whether the contractual provisions required by section 2 of this order have been violated. Such
investigations shall be conducted in accordance with procedures established by the Secretary.

(b) The Secretary shall receive and investigate complaints by employees of a Government contractor or
subcontractor, where such complaints allege a failure to perform or a violation of the contractual
provisions required by section 2 of this order.

Sec. 6. Compliance.

(a) The Secretary, or any agency or officer in the executive branch lawfully designated by rule,
regulation, or order of the Secretary, may hold such hearings, public or private, regarding complance with
this order as the Secretary may deem advisable.

(b) The Secretary may hold hearings, or cause hearings to be held, in accordance with subsection (a) of
this section, prior to imposing, ordering, or recommending the imposition of sanctionsunder this order.
Neither an order for cancellation, termination, or suspension of any contract or debarment of any
contractor from further Government contracts under section 7(b) of this order nor the inclusion of a
contractor on a published list of noncomplying contractors under section 7(c) of this order shall be carried
out without affording the contractor an opportunity for a hearing.

Sec. 7. Remedies. In accordance with such rules, regulations, or orders as the Secretary may issue or
adopt, the Secretary may:

(a) after consulting with the contracting department or agency, direct that department or agency to
cancel, terminate, suspend, or cause to be cancelled, terminated, or suspended, any contract, or any
portion or portions thereof, for failure of the contractor to comply with the contractual provisions
required by section 2 of this order; contracts may be cancelled, terminated, or suspended absolutely, or
continuance of contracts may be conditioned upon future compliance: Provided, that before issuing a
directive under this subsection, the Secretary shall provide the head of the contracting department or
agency an opportunity to offer written objections to the issuance of such a directive, which objections
shall include a complete statement of reasons for the objections, among which reasons shall be a finding
that completion of the contract is essential to the agency's mission: And provided further, that no
directive shall be issued by the Secretary under this subsection so long as the head of the contracting
department or agency, or his or her designee, continues to object to the issuance of such directive;

(b) after consulting with each affected contracting department or agency, provide that one or more
contracting departments or agencies shall refrain from entering into further contracts, or extensions or
other modifications of existing contracts, with any noncomplying contractor, until such contractor has
satisfied the Secretary that such contractor has complied with and will @rry out the provisions of this
order: Provided, that before issuing a directive under this subsection, the Secretary shall provide the head
of each contracting department or agency an opportunity to offer written objections to the issuance of
such a directive, which objections shall include a complete statement of reasons for the objections, among
which reasons shall be a finding that further contracts or extensions or other modifications of existing
contracts with the noncomplying contractor are essential to the agency's mission: And provided further,
that no directive shall be issued by the Secretary under this subsection so long as the head of a

Copyright © 2009 Association of Corporate Counsel

Don't just survive. Thrive!

contracting department or agency, or his or her designee, continues to object to the issuance of such
directive; and

(c) publish, or cause to be published, the names of contractors that have, in the judgment of the
Secretary, failed to comply with the provisions of this order or of related rules, regulations, and orders of
the Secretary.

Sec. 8. Reports. Whenever the Secretary invokes section 7(a) or 7(b) of this order, the contracting
department or agency shall report to the Secretary the results of the action it has taken within such time
as the Secretary shall specify.

Sec. 9. Cooperation. Each contracting department and agency shall cooperate with the Secretary and
provide such information and assistance as the Secretary may require in the performance of the Secretary's
functions under this order.

Sec. 10. Sufficiency of Remedies. If the Secretary finds that the authority vested in the Secretary by
sections 5 through 9 of this order is not sufficient to effectuate the purposes of this order, the Secretary
shall develop recommendations on how better to effectuate those purposes.

Sec. 11. Delegation. The Secretary may, in accordance with law, delegate any function or duty of the
Secretary under this order to any officer in the Department of Labor or to any other officer in the executive
branch of the Government, with the consent of the head of the department or agency in which that officer
serves.

Sec. 12. Implementation. To the extent permitted by law, the Federal Acquisition Regulatory Council
(FAR Council) shall take whatever action is required to implement in the Federal Acquisition Regulation
(FAR) the provisions of this order and any related rules, regulations, or orders issued by the Secretary
under this order and shall amend the FAR to require each solicitation of offers for a contract to include a
provision that implements section 2 of this order.

Sec. 13. Revocation of Prior Order and Actions. Executive Order 13201 of February 17, 2001, is
revoked. The heads of executive departments and agencies shall, to the extent permitted by law, revoke
expeditiously any orders, rules, regulations, guidelines, or policies implementing or enforcing Executive
Order 13201.

Sec. 14. Severability. If any provision of this order, or the application of such provision to any person
or circumstance, is held to be invalid, the remainder of this order and the application of the provisions of
such to any person or circumstances shall not be affected thereby.

Sec. 15. General Provisions.

(a) Nothing in this order shall be construed to impair or otherwise affect:

(i) authority granted by law to a department, agency, or the head thereof; or

(ii) functions of the Director of the Office of Management and Budget relating to budgetary,
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administrative, or legislative proposals. August 3, 2009
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(b) This order shall be implemented consistent with applicable law and subject to the availability of
appropriations.

T

(c) This order is not intended to, and does not, create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against the United States, its departments, agencies, or
entities, its officers, employees, or agents, or any other person.

IS

0)

Sec. 16. Effective Date. This order shall become effective immediately, and shall apply to contracts
resulting from solicitations issued on or after the effective date of the rule promulgated by the Secretary
pursuant to section 3(b) of this order.

BARACK OBAMA

THE WHITE HOUSE,
January 30, 2009.

Part 11

Department of Labor

Office of Labor-Management Standards

29 CFR Part 471

Notification of Employee Rights Under
Federal Labor Laws; Proposed Rule

IMederal R@g
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DEPARTMENT OF LABOR

Office of Labor-Management
Standards

29 CFR Part 471
RIN 1215-AB70

Notification of Employee Rights Under
Federal Labor Laws

AGENCY: Office of Labor-Management
Standards, Employment Standards
Administration, Department of Labor.
ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: This Notice of Proposed
Rulemaking (NPRM) proposes a
regulation to implement Executive
Order 13496, which was signed by
President Barack Obama on January 30,
2009. Executive Order 13496 (“‘the
Executive Order,” “the Order,” or “EO
13496"") requires nonexempt Federal
departments and agencies to include
within their Government contracts
specific provisions requiring that
contractors and subcontractors with
whom they do business post notices
informing their employees of their rights
as employees under Federal labor laws.
The Executive Order requires the
Secretary (““Secretary”) of the
Department of Labor (“Department”) to
initiate a rulemaking to prescribe the
size, form, and content of the notice that
must be posted by a contractor under
paragraph 1 of the contract clause
described in section 2 of the Order.
Under the Executive Order, Federal
Government contracting departments
and agencies must include the required
contract provisions in every
Government contract, except for
collective bargaining agreements and
contracts for purchases under the
Simplified Acquisition Threshold, and
except in those cases in which the
Secretary exempts a contracting
department or agency with respect to
particular contracts or subcontracts or
class of contracts or subcontracts
pursuant to section 4 of the Order. As
required by the Executive Order, this
proposed rule establishes the content of
the notice required by the Executive
Order’s contract clause, and implements
other provisions of the Executive Order,
including provisions regarding
sanctions, penalties, and remedies that
may be imposed if the contractor or
subcontractor fails to comply with its
obligations under the Order and the
implementing regulations.

DATES: Comments regarding this
proposed rule must be received by the
Department of Labor on or before
September 2, 2009.

ADDRESSES: You may submit comments,
identified by 1215-AB70, only by the
following methods:

Internet—Federal eRulemaking Portal.
Electronic comments may be submitted
through http://www.regulations.gov. To
locate the proposed rule, use key words
such as “Department of Labor”” or
“Notification of Employee Rights Under
Federal Labor Laws” to search
documents accepting comments. Follow
the instructions for submitting
comments.

Delivery: Comments should be sent to:
Denise M. Boucher, Director of the
Office of Policy, Reports and Disclosure,
Office of Labor-Management Standards,
U.S. Department of Labor, 200
Constitution Avenue, NW., Room N—
5609, Washington, DC 20210. Because
of security precautions the Department
continues to experience delays in U.S.
mail delivery. You should take this into
consideration when preparing to meet
the deadline for submitting comments.

The Office of Labor-Management
Standards (OLMS) recommends that
you confirm receipt of your delivered
comments by contacting (202) 6930123
(this is not a toll-free number).
Individuals with hearing impairments
may call (800) 877-8339 (TTY/TDD).
Only those comments submitted
through http://www.regulations.gov,
hand-delivered, or mailed will be
accepted. Comments will be available
for public inspection at http://
www.regulations.gov and during normal
business hours at the above address.

The Department will post all
comments received on http://
www.regulations.gov without making
any change to the comments, including
any personal information provided. The
http://www.regulations.gov Web site is
the Federal e-rulemaking portal and all
comments posted there are available
and accessible to the public. The
Department cautions commenters not to
include their personal information such
as Social Security numbers, personal
addresses, telephone numbers, and
e-mail addresses in their comments as
such submitted information will become
viewable by the public via the http://
www.regulations.gov Web site. It is the
responsibility of the commenter to
safeguard his or her information.
Comments submitted through http://
www.regulations.gov will not include
the commenter’s e-mail address unless
the commenter chooses to include that
information as part of his or her
comment.

FOR FURTHER INFORMATION CONTACT:
Denise M. Boucher, Director, Office of
Policy, Reports and Disclosure, Office of
Labor-Management Standards,
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Employment Standards Administration,
U.S. Department of Labor, 200
Constitution Avenue, NW., Room N—
5609, Washington, DC 20210, (202) 693—
1185 (this is not a toll-free number),
(800) 877-8339 (TTY/TDD).

SUPPLEMENTARY INFORMATION: The

Proposed Rule is organized as follows:

1. Background—provides a brief description
of the development of the Proposed Rule

1L Authority—cites the legal authority
supporting the Proposed Rule,
Departmental re-delegation authority,
and interagency coordination authority

III. Overview of the Rule—outlines the
proposed regulatory text

IV. Regulatory Procedures—sets forth the
applicable regulatory requirements and
requests comments on specific issues

1. Background

On January 30, 2009, President Barack
Obama signed Executive Order 13496,
entitled “Notification of Employee
Rights Under Federal Labor Laws.” 74
FR 6107 (February 4, 2009). The
purpose of the Order is “to promote
economy and efficiency in Government
procurement”’ by ensuring that
employees of certain Government
contractors are informed of their rights
under Federal labor laws. Id., Sec. 1. As
the Order states, “When the Federal
Government contracts for goods or
services, it has a proprietary interest in
ensuring that those contracts will be
performed by contractors whose work
will not be interrupted by labor unrest.
The attainment of industrial peace is
most easily achieved and workers’
productivity is enhanced when workers
are well informed of their rights under
Federal labor laws, including the
National Labor Relations Act (Act), 29
U.S.C. 151 et seq.” The Order reiterates
the declaration of national labor policy
contained in the National Labor
Relations Act (“NLRA”), 29 U.S.C. 151,
that “encouraging the practice and
procedure of collective bargaining and
* * * protecting the exercise by
workers of full freedom of association,
self-organization, and designation of
representatives of their own choosing,
for the purpose of negotiating the terms
and conditions of their employment or
other mutual aid or protection” will
“eliminate the causes of certain
substantial obstructions to the free flow
of commerce” and “mitigate and
eliminate these obstructions when they
have occurred.” Id., Section 1, quoting
29 U.S.C. 151. As the Order concludes,
“[rlelying on contractors whose
employees are informed of such rights
under Federal labor laws facilitates the
efficient and economical completion of
the Federal Government's contracts.” Id.
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The Order achieves the goal of
notification to employees of federal
contractors of their legal rights through
two related mechanisms. First, Section
2 of the Order provides the complete
text of a contract clause that
Government contracting departments
and agencies must include in all
covered Government contracts and
subcontracts. 74 FR at 6107-6108, Sec.
2. Second, through incorporation of the
specified clause in its contracts with the
Federal government, contractors thereby
agree to post a notice in conspicuous
places in their plants and offices
informing employees of their rights
under Federal labor laws. Id., Sec. 2,
Para. 1.

The Order states that the Secretary of
Labor (“Secretary”) ““shall be
responsible for [its] administration and
enforcement.” 74 FR at 6108, Sec. 3. To
that end, the Order delegates to the
Secretary the authority to “adopt such
rules and regulations and issue such
orders as are necessary and appropriate
to achieve the purposes of this order.”
Id., Sec. 3(a). In particular, the Order
requires the Secretary to prescribe the
content, size, and form of the employee
notice. Id., Sec. 3(b). In addition, the
Order permits the Secretary, among
other things, to make modifications to
the contractual provisions required to be
included in Government contracts (Sec.
3(c)); to provide exemptions for
contracting departments or agencies
with respect to particular contracts or
subcontracts or class of contracts or
subcontracts for certain specified
reasons (Sec. 4); to establish procedures
for investigations of Government
contractors and subcontractors to
determine whether the required contract
provisions have been violated (Sec. 5);
to conduct hearings regarding
compliance (Sec. 6); and to provide for
certain remedies in the event that
violations are found (Sec. 7). Id., 74 FR
at 6108-6109. Accordingly, the
Secretary proposes the following
regulations to implement the policies
and procedures set forth in the
Executive Order. The specific standards
and procedures proposed to implement
the Executive Order will be discussed in
detail in Section III., Overview of the
Rule, below.

1I. Authority
A. Legal Authority

The President issued Executive Order
13496 pursuant to his authority under
“the Constitution and laws of the
United States,” expressly including the
Federal Property and Administrative
Services Act “Procurement Act,” 40
U.S.C. 101 et seq. The Procurement Act

authorizes the President to “prescribe
policies and directives that [he]
considers necessary to carry out” the
statutory purposes of ensuring
“economical and efficient” government
procurement and supply. 40 U.S.C. 101,
121(a). Executive Order 13496 delegates
to the Secretary of Labor the authority
to “adopt such rules and regulations
and issue such orders as are necessary
and appropriate to achieve the purposes
of this order.” 74 FR at 6108, Sec. 3. The
Secretary has delegated her authority to
promulgate these regulations to the
Assistant Secretary for Employment
Standards. Secretary’s Order 01-2008
(May 30, 2008), 73 FR 32424 (published
June 6, 2008).

B. Interagency Coordination

Section 12 of the Executive Order
requires the Federal Acquisition
Regulatory Council (FAR Council) to
take action to implement provisions of
the Order in the Federal Acquisition
Regulation (FAR). 74 FR at 6110.
Accordingly, the Department has
coordinated with the FAR Council in
inserting language implementing the
Executive Order into the FAR.

IIL Overview of the Rule

The Department’s proposed rule,
which establishes standards and
procedures for implementing and
enforcing Executive Order 13496, is set
forth in subchapter D, Part 471 of
Volume 29 of the Code of Federal
Regulations (CFR). Subpart A of the
proposed rule sets out definitions, the
prescribed requirements for the size,
form and content of the employee
notice, exceptions for certain types of
contracts, and exemptions that may be
applicable to contracting departments
and agencies with respect to a particular
contract or subcontract or class of
contracts or subcontracts. Subpart B of
the proposed rule sets out standards and
procedures related to complaint
procedures, compliance evaluations,
and enforcement of the rule. Subpart C
sets out other standards and procedures
related to certain ancillary matters. The
discussion below is organized in the
same manner, and explains the
Department’s adoption of the standards
and procedures set out in the regulatory
text, which follows. The Department
invites comments on any issues
addressed by the proposals in this
rulemaking.

Subpart A—Definitions, Requirements
for Employee Notice, and Exceptions
and Exemptions

Subpart A contains definitions of
terms used in the rule, requirements for
the content, size and form of the notice

that a contractor must post to its
employees, the types of contracts that
are excepted from the rule and
applicable exemptions available to a
contracting department or agency with
respect to a particular contract or
subcontract or class of contracts or
subcontracts.
Definitions

The definitions proposed in this rule
are derived largely from the definitions
of the same terms in the Department’s
Office of Federal Contract Compliance
Programs (OFCCP) regulations at 41 CFR
part 60-1.3 and the former regulations
implementing Executive Order 13201,
29 CFR Part 470 (2008), rescinded under
authority of E.O. 13496, 74 FR 14045
(March 30, 2009). Slight variations
between the definitions proposed here
and those upon which they were
modeled were made in order to
accommodate the terms to Executive
Order 13946. The Department invites
comments regarding the definitions
proposed in Section 471.1 below.

Requirements for Employee Notice

As noted above, Executive Order
13496 requires the Secretary to
“prescribe the size, form and content of
the notice” that contractors must post to
notify employees of their rights. Sec.
3(b), E.O. 13496, 74 FR at 6108. The
proposed rule fulfills the Secretary’s
obligation to establish standards and
procedures regarding each of these
issues, which are discussed in turn
below.

Section 471.2(a) of the proposed rule
sets out in full the four paragraphs that
the Executive Order requires to be
included in all non-excepted
Government contracts. The first
paragraph of the proposed contract
clause specifies the content of the notice
that must be provided to employees of
Federal contractors. The proposed
notice contains those employee rights
established under the National Labor
Relations Act (“NLRA"), 29 U.S.C. 151,
et seq. The Secretary believes providing
notice of the rights under the NLRA
bests effectuates the purpose of the
Executive Order. Section 1 of the
Executive Order clearly states that the
Order’s policy is to attain industrial
peace and enhance worker productivity
through the notification of workers of
“their rights under Federal labor laws,
including the National Labor Relations
Act.” 74 FR at 6107, Sec. 1. The policy
of the Executive Order goes on to
emphasize the foundation underlying
the NLRA, which is to encourage
collective bargaining and to protect
workers’ rights to freedom of association
and self-organization, and notes that
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efficiency and economy in government
contracting is promoted when
contractors inform their employees of
“such rights.” Further, the contract
clause prescribed by the Order requires
Federal contractors to post the notice
“in conspicuous places in and about
plants and offices where employees
covered by the National Labor Relations
Act engage in activities related to
performance of the contract * * *.” 74
FR at 6107, Sec. 2, Para. 1 (emphasis
added). As a result, the Executive
Order’s terms provide that the employee
notice it requires must be posted only
by employers in the private sector, with
some statutory exceptions, and need not
be posted by employers in the public
sector.®

In establishing a description of rights
under the NLRA in the proposed notice,
the Department believes that such rights
are best presented to employees
following a concise preamble that
provides context to such rights.
Therefore, section 471.2 of the proposed
rule sets out the following text for
inclusion in the notice to employees
prior to the description of employee
rights under the NLRA:

It is the policy of the United States to
encourage collective bargaining and protect
the exercise by workers of full freedom of
association, self-organization, and
designation of representatives of their own
choosing, for the purpose of negotiating the
terms and conditions of their employment or
other mutual aid and protection.

The content of the above notice
derives from section 1 of the NLRA, 29
U.S.C. 151, and E.O. 13496, Section 1.
The Department seeks comments on this
description of policy in the proposed
section 471.2.

In proposing to include the statutory
rights under the NLRA in the required
notice, the Secretary considered the
level of detail the notice should contain
regarding those statutory rights. A broad
statement of employee rights under the
NLRA appears in section 7 of the Act,
which states:

Employees shall have the right to self-
organization, to form, join, or assist labor
organizations, to bargain collectively through
representatives of their own choosing, and to
engage in other concerted activities for the

1 Under the NLRA, the term “employer”” excludes
the United States government, any wholly owned
government corporation, or any State or political
subdivision. 29 U.S.C. 152(2). As a result,

pl of these public-sec loyers are not
“employees” covered by the NLRA. The NLRA’s
definition of “employee” also excludes those
employed as agricultural laborers, in the domestic
service of any person or family in a home, by a
parent or spouse, as an independent contractor, as
a supervisor, or by an employer subject to the
Railway Labor Act, such as railroads and airlines.
29 U.S.C. 152(3).

purpose of collective bargaining or other
mutual aid or protection, and shall also have
the right to refrain from any or all such
activities * * *

29 U.S.C. 157. The Department
considered requiring a verbatim
replication of the statute’s enumeration
of employee rights in Section 7 of the
NLRA. Alternatively, the Department
considered including a simplified list of
rights based upon the statutory
provision, which would include the
right of employees to: Organize; form,
join, or assist any union; bargain
collectively through representatives of
their own choice; act together for other
mutual aid or protection; or choose not
to engage in any of these protected
concerted activities.

However, the Department does not
believe that posting the statutory
language itself or a simplified list of
rights in a notice will be likely to
convey the information necessary to
best inform employees of their rights
under the Act. Instead, the Department
proposes that the statement of employee
rights contained in Appendix A to
Subpart A of Part 471 be required for
inclusion in the notice. This statement
contains greater detail of NLRA rights,
derived from Board or court decisions
implementing such rights—which will
more effectively convey such rights to
employees. A more complete and
readable text will also better enable
employees to apply the rights to actual
workplace situations. Additionally,
employees will be better apprised of
their rights under the NLRA if the notice
also contains examples of general
circumstances, also derived from Board
or court decisions further implementing
section 7 and other provisions of the
NLRA, that constitute violations of their
rights under the Act. With the above
principles in mind, the Department
devised a notice that provides
employees with a more than
rudimentary overview of their rights
under the NLRA, in a user-friendly
format, while simultaneously not
overwhelming employees with
information that is unnecessary and
distracting in the limited format of a
notice.

The Department invites comment on
this statement of employee rights
proposed for inclusion on the required
notice to employees. In particular, the
Department requests comment on
whether the notice contains sufficient
information of employee rights under
the Act; whether the notice effectively
conveys the information necessary to
best inform employees of their rights
under the Act; and whether the notice
achieves the desired balance between
providing an overview of employee
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rights under the Act and limiting
unnecessary and distracting
information.

Moreover, proposed § 471.2 also
requires that the notice of employee
rights contain NLRB contact information
and basic enforcement procedures to
enable employees to find out more
about their rights under the Act and to
proceed with enforcement if necessary.
Accordingly, the required notice
confirms that illegal conduct will not be
permitted, provides information
regarding the NLRB and filing a charge
with that agency, and indicates that the
Board will prosecute violators of the
Act. Furthermore, the notice indicates
that there is a 6-month statute of
limitations applicable to making
allegations of violations and provides
NLRB contact information for use by
employees. The Department invites
suggested additions or deletions to these
procedural provisions that would
improve the content of the notice of
employee rights.

Paragraph 4 of the contract clause in
the Executive Order requires the
contractor to incorporate only
paragraphs 1 through 3 of the clause in
its subcontracts. See 74 FR at 6108, Sec.
2, para. 4. A narrow reading of the
operation of this provision outside the
full context of the Executive Order
might suggest that the obligation to
include the contract clause is limited to
contracts between the government
agency and the prime contractor. Under
this reading, subcontractors would be
required only to post the notice of
employee rights, and their
subcontractors (sometimes called
second tier contractors) would have no
responsibilities under the Executive
Order. However, the provisions of the
Executive Order establishing
exemptions and exceptions for the
application of the Executive Order’s
obligations do not expressly specify that
its obligations do not flow past the first
tier subcontractor, a significant
limitation that one would expect to be
made explicitly in the text of the
Executive Order rather than by
operation of the contract clause’s
incorporation provision. In addition, in
the Department’s past regulatory
treatment of a similar issue, it has
adapted through regulation the
application of an Executive Order’s
contract inclusion provisions so that the
obligation to abide by the mandates of
the orders flows to subcontractors below
the first tier. See, e.g., 69 FR 16376,
16378 (Mar. 29, 2004) (final rule
implementing E.O. 13201) (based on
identical contract incorporation
provision, “the intent of the Order was
clearly that the clause be passed to
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subcontractors below the first tier”); 57
FR 49588, 49591 (Nov. 2, 1992) (final
rule implementing E.O. 12800) (“It is
clear, however, that the intent of
Executive Order 12800 was that the
clause flow down below the first tier
level”). The Department’s experience
with regulatory implementation of all
these Executive Orders is that requiring
the obligations of the Executive Order to
flow past the first tier subcontractor best
achieves the purposes of the Executive
Orders. For these reasons, the
Department has concluded that in order
to fully implement the intent of E.O.
13496, Sec. 471.2(a) has been adapted to
require the inclusion of paragraphs 1
through 4 of the contract clause. The
Department seeks comments on this
proposal.

Proposed § 471.2(b) provides that the
employee notice clause is to be set out
verbatim in a contract, subcontract or
purchase order, rather than being
incorporated by reference in those
documents. Proposed §471.2(c)
implements Section 3(c) of the
Executive Order, 74 FR 6108, permitting
the Secretary to modify the contract
clause under certain specified
circumstances as needed from time to
time. The Department requests comment
regarding the utility of setting out the
employee notice clause verbatim, as
opposed to incorporation by reference,
to ensure that contractors will be aware
of their contractual obligation to post
the required notice.

The contract clause in the Executive
Order requires a contractor to post the
employee notice conspicuously “in and
about its plants and offices * * *
including in all places where notices to
employees are customarily posted both
physically and electronically.” 74 FR
6107, Sec. 2, para. 2. As aresult, a
contractor is required to post the notice
physically at its place of operation
where employees are likely to see it.
Proposed §471.2(d) provides that the
Department will print the required
employee notice poster and supply it to
Federal contractors through the Federal
contracting agency. In addition, the
poster may be obtained from OLMS,
whose contact information is provided
in this subsection of the proposed rule,
or can be downloaded from OLMS’s
Web site, http://www.olms.dol.gov. The
Secretary has concluded that the
Department’s printing of the poster and
provision of it to Federal contractors
will reduce the burden on those
contractors to comply with the
Executive Order and this regulation, and
will ensure conformity and consistency
with the Secretary’s specifications for
the notice. Proposed §471.2(d) also
permits contractors to reproduce in

exact duplicate the poster supplied by
the Department to satisfy their
obligations under the Executive Order
and this rule. The Department invites
comment on its proposal to make
available print and electronic format
posters containing the employee notice.
Those contractors that customarily
post notices to employees electronically
must also post the required notice
electronically. In §471.2(e), the
Department proposes that such
contractors may satisfy the electronic
posting requirement on any web site
that is maintained by the contractor or
subcontractor and customarily used for
employee notices, whether external or
internal. A contractor must display
prominently on its Web page or
electronic site where other employee
notices are customarily placed a link to
the DOL’s web page that contains the
full text of the employee notice. The
contractor must also place the link in
the prescribed text contained in
§471.2(e). The prescribed text is the
introductory language of the notice. The
Department seeks comments on this
proposal for electronic compliance. In
addition, the Department seeks
comment on whether it should prescribe
standards regarding the size, clarity,
location, and brightness with regard to
the link, including how to prescribe
electronic postings that are at least as
large, clear and conspicuous as the
contractor’s other posters.
Exceptions for Specific Types of
Contracts and Exemptions Available to
Contracting Departments or Agencies
With Respect to Particular Contractors
or Subcontracts

The Executive Order expressly
excepts from its application two types of
Government contracts: Collective
bargaining agreements as defined in 5
U.S.C. 7103(a)(8) and contracts
involving purchases below the
simplified acquisition threshold as
defined in the Office of Federal
Procurement Policy Act, 41 U.S.C. 403;
74 FR at 6107, Sec. 2. The simplified
acquisition threshold is currently set at
$100,000. 41 U.S.C. 403. Section
471.3(a)(1) and (2) of the proposed rule
implement these exceptions. In
addition, the Executive Order’s
provision regarding its effective date
excepts contracts resulting from
solicitations issued prior to the effective
date of the final rule promulgated
pursuant to this rulemaking. 74 FR
6111, Sec. 16. Proposed §471.3(a)(3)
implements this provision of the
Executive Order.

As proposed in § 471.2(a), all
nonexempt prime contractors and
subcontractors are required to include

the employee notice contract clause in
each of their nonexempt subcontracts so
that the obligation to notify employees
of their rights flows to subcontractors of
a government contract as well. The
Executive Order does not except from
its coverage subcontracts involving
purchases below the simplified
acquisition threshold. The Department
has defined “subcontract” in the
definitional section of the rule to
include only those subcontracts that are
necessary to the performance of the
government contract. See § 471.1(r); see
also OFCCP v. Monongahela R.R., 85—
OFC-2, 1986 WL 802025
(Recommended Decision and Order,
April 2, 1986), aff'd, (Deputy Under
Secretary’s Final Decision and Order,
Mar. 11, 1987) (railroad transporting
coal to power generation plant of energy
company contracting with GSA was
subcontractor because delivery of coal is
necessary to for the power company to
perform under its contract with GSA).
Although this rule may result in
coverage of subcontracts with relatively
de minimis value in the overall scheme
of government contracts, covered
subcontractors include only those who
are performing subcontracts that are
necessary to the performance of the
prime contract. The Department invites
comment on whether a further
limitation on the application of the rule
to subcontracts is necessary, and if it is,
whether such a limitation is best
accomplished through the application of
this or another standard, for instance, a
threshold related to the monetary value
of the subcontract.

In addition to the exceptions for
certain contracts, the Executive Order
establishes two exemptions that the
Secretary, in her discretion, may
provide to contracting departments or
agencies that the Secretary finds
appropriate for exemption. 74 FR 6108,
Sec. 4. These provisions permit the
Secretary to exempt a contracting
department or agency or group of
departments or agencies from the
requirements of any or all of the
provisions of the Order with respect to
a particular contract or subcontract or
any class of contracts or subcontracts if
she finds either that the application of
any of the requirements of the Order
would not serve its purposes or would
impair the ability of the government to
procure goods or services on an
economical and efficient basis, or that
special circumstances require an
exemption in order to serve the national
interest. Id. Proposed § 471.3(b)
implements these exemptions. Proposed
§471.3(b) provides for the submission of
written requests for exemptions to the
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Deputy Assistant Secretary for Labor-
Management Programs, and further
provides that the Deputy Assistant
Secretary may withdraw an exemption
if a determination is made that such
action is necessary or appropriate to
achieve the purposes of the rule. The
Department invites comments on the
standards and procedures for requesting
an exemption and the Department’s
withdrawal of a granted exemption.

Finally, proposed § 471.4 implements
the policy noted above that the
Executive Order requires notice-posting
in those workplaces in which
employees covered by the NLRA
perform their work under the Federal
contract. Thus, this rule does not apply
to employers excluded from the
definition of “employer” in the NLRA,
29 U.S.C. 152(2), and employers of
employees excluded from the definition
of “employee” under the NLRA, 29
U.S.C. 152(3). As a result, Federal, State
and local public-sector employers are
not covered by this rule. 29 U.S.C.
152(2). Also excluded are employers of
workers employed: as agricultural
laborers; in the domestic service of any
person or family in a home; by a parent
or spouse; as an independent contractor;
as a supervisor; or by an employer
subject to the Railway Labor Act, such
as railroads and airlines. 29 U.S.C.
152(3).

Subpart B—General Enforcement;
Compliance Review and Complaint
Procedures

Subpart B of the proposed rule
establishes standards and procedures
the Department will use to determine
compliance with obligations of the rule,
take complaints regarding
noncompliance, address findings of
violations, provide hearings for certain
matters, impose sanctions, including
debarment, and provide for
reinstatement in the case of debarment.
The standards and procedures proposed
in this subpart are taken largely from the
Department’s prior rule administering
and enforcing Executive Order 13201,
66 FR 11221 (February 22, 2001). See 29
CFR Part 470 (2008), rescinded under
authority of E.O. 13496, 74 FR 14045
(March 30, 2009). The Department
invites comment on the administrative
and enforcement procedures proposed
in Subpart B.

The Department’s Office of Federal
Contract Compliance Programs
(“OFCCP”) administers and enforces
several laws that ban discrimination and
require Federal contractors and
subcontractors to take affirmative action
to ensure that all individuals have an
equal opportunity for employment.
Therefore, OFCCP already has

responsibility for monitoring, evaluating
and ensuring that contractors doing
business with the Federal government
conduct themselves in a manner that
complies with certain Federal laws.
Proposed §471.10 builds on this
practice and expertise, and establishes
authority in the Deputy Assistant
Secretary for Federal Contract
Compliance to conduct evaluations to
determine whether a contractor is in
compliance with the requirements of
this rule. Under proposed § 471.10(a),
such evaluations may be done solely for
the purpose of assessing compliance
with this rule, or may be undertaken in
conjunction with an assessment of a
Federal contractors’ compliance with
other laws under OFCCP’s jurisdiction.
This proposed section also establishes
standards regarding location of the
posted notice that will be used by
OFCCP to assess compliance and
indicates that an evaluation record will
reflect efforts made toward conciliation,
corrective action and/or
recommendations regarding
enforcement actions.

Proposed §471.11 provides for the
Department’s acceptance of written
complaints alleging that a contractor
doing business with the Federal
government has failed to post the notice
required by this rule. The proposed
section establishes that no special
complaint form is required, but that
complaints must be in writing. In
addition, as proposed in §471.11,
written complaints must contain certain
information, including the name,
address and telephone number of the
person submitting the complaint, and
the name and address of the Federal
contractor alleged to have violated this
rule. This proposed section establishes
that written complaints may be
submitted either to OFCCP or OLMS,
and the contact information for each
agency is contained in this subsection.
Finally, proposed §471.11 establishes
that OFCCP will conduct investigations
of complaints submitted under this
section, make compliance findings
based on such investigations, and
include in the investigation record any
efforts made toward conciliation,
corrective action, and recommended
enforcement action,

Proposed §471.12 sets out the initial
steps that the Department will take in
the event that a contractor is found to
be in violation of this rule, including
making reasonable efforts to secure
compliance through conciliation. Under
this proposed section, a noncompliant
contractor must take action to correct
the violation and commit in writing to
maintain compliance in the future. If the
contractor fails to come into
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compliance, OLMS may proceed with
enforcement efforts proposed in
§471.13.

Proposed § 471.13 implements
Section 6 of the Executive Order, 74 FR
6108-6109, and establishes steps that
the Department will take in the event
that conciliation efforts fail to bring a
contractor into compliance with this
rule. Under this proposed section,
enforcement proceedings may be
initiated if violations are found as a
result of either a compliance evaluation
or a complaint investigation, or in those
cases in which a contractor refuses to
allow a compliance evaluation or
complaint investigation or refuses to
cooperate with the compliance
evaluation or complaint investigation,
including failing to provide information
sought during those procedures. The
enforcement procedures proposed in
§471.13 rely primarily on the
Department’s regulations at 29 CFR part
18, which govern administrative
hearings before Administrative Law
Judges (ALJ), and, in particular, on the
provisions for expedited hearings at 29
CFR 18.42. The procedures in this
proposed section establish that an ALJ
will make recommended findings and
conclusions regarding any alleged
violation to the Assistant Secretary for
Employment Standards (“Assistant
Secretary”), who will issue a final
administrative order. The final
administrative order may include a
cease-and-desist order or other
appropriate remedies in the event that a
violation is found. The procedures in
this proposed section also establish
timetables for submitting exceptions to
the AL]’s recommended order to the
Assistant Secretary, and also provide for
the use of expedited proceedings.

Proposed § 471.14 addresses the
imposition of sanctions and penalties in
cases in which violations are found, and
establishes post-hearing procedures
related to such sanctions or penalties.
Section 7 of the Executive Order
provides the framework for the scope
and nature of remedies the Department
may order in the event of a violation. 74
FR 6109. Section 7(a) of the Executive
Order provides that the Secretary may
issue a directive that the contracting
department or agency cancel, terminate,
suspend, or cause to be cancelled,
terminated or suspended any contract or
portion of a contract for noncompliance.
Id. In addition, the Executive Order
indicates that contracts may be
cancelled, terminated or suspended
absolutely, or their continuance may be
conditioned on a requirement for future
compliance. Id. Prior to issuing such a
directive, the Secretary must offer the
head of the contracting department or
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agency an opportunity to object in
writing to the remedy contemplated,
and the objections must contain reasons
why the contract is essential to the
agency’s mission. Id. Finally, Section 7
of the Executive Order prevents the
imposition of such a remedy if the head
of the contracting department or agency,
or his or her designee, continues to
object to the issuance of the directive.
Id. Proposed §471.14(a), (b), (c), and
(d)(1) fully implement the standards and
procedures established in Section 7(a) of
the Executive Order.

Section 7(b) of the Executive Order
provides that the Secretary may issue an
order debarring noncompliant
contractors “‘until such contractor has
satisfied the Secretary that such
contractor has complied with and will
carry out the provisions of the order.”
74 FR 6109. As with the remedies
discussed above, prior to the imposition
of debarment, the Secretary must offer
the head of the contracting department
or agency an opportunity to object in
writing to debarment, and the objections
must contain reasons why the contract
is essential to the agency’s mission. Id.
Finally, Section 7(b) of the Executive
Order prevents the imposition of
debarment if the head of the contracting
department or agency, or his or her
designee, continues to object to it. Id.
Proposed §471.14(d)(3) of the rule
establishes the availability of the
debarment remedy. Section 471.14(f) of
the proposed rule indicates that the
Assistant Secretary will periodically
publish and distribute the names of
contractors or subcontractors that have
been debarred for noncompliance.

Proposed §471.15 permits a
contractor or subcontractor to seek a
hearing before the Assistant Secretary
before the imposition of any of the
remedies outlined above. Finally,
proposed §471.16 provides contractors
or subcontractors that have been
debarred under this rule an opportunity
to seek reinstatement by requesting such
in a letter to the Assistant Secretary.
Under this proposed provision, the
Assistant Secretary may reinstate the
debarred contractor or subcontractor if
he or she finds that the contractor or
subcontractor has come into compliance
with this rule and has shown that it will
fully comply in the future.

As noted above, §471.2(a) requires all
nonexempt prime contractors and
subcontractors to include the employee
notice contract clause in each of its
nonexempt subcontracts so that the
obligation to notify employees of their
rights is binding upon each successive
subcontractor. Regarding enforcement of
the requirements of the rule as to
subcontractors, the Executive Order

requires the contractor to “take such
action with respect to any such
subcontract as may be directed by the
Secretary of Labor as a means of
enforcing such provisions, including
sanctions for noncompliance.” 74 FR
6108, Sec. 2, para. 4. Accordingly, in the
event that the Department determines
that a subcontractor is out of
compliance with the requirements of
this rule regarding employee notice or
inclusion of the contract clause in the
subcontractor’s own subcontracts, the
Secretary may direct the contractor to
require the noncompliant subcontractor
to come into compliance. As indicated
in the Executive Order, if such a
directive causes the contractor to
become involved in litigation with the
subcontractor, the contractor may
request the United States to enter the
litigation in order to protect the interests
of the United States. 74 FR 6108, Sec.

2, para. 4. If the contractor is unable to
compel subcontractor compliance on its
own accord, the compliance review,
complaint, investigation, conciliation,
hearing and decision procedures
established in Sections 471.10 through
471.16 to assess and resolve contractor
compliance with the requirements of
this rule are also applicable to
subcontractors. In those instances in
which a contractor fails to take the
action directed by the Secretary
regarding a subcontractor’s
noncompliance, the contractor may be
subject to the same enforcement and
remedial procedures that apply when it
is determined to be out of compliance
regarding the requirements to provide
employee notice or include the contract
clause in its contracts. See
§471.13(a)(1).

Subpart C—Ancillary Matters

A number of discrete issues
unconnected to the issues addressed in
the two previous subparts merit
attention in this proposed rule, and they
are set out in this subpart.
Consequently, this Subpart addresses
delegations of authority within and
outside the Department to administer
and enforce this proposed rule, rulings
under or interpretations of the Executive
Order, standards prohibiting
intimidation, threats, coercion or other
interference with rights protected under
this rule, and other provisions of the
Executive Order that are included in
this proposed rule. The Department
invites comment on any issues
addressed in this subpart.

Proposed §471.20 implements
Section 11 of the Executive Order, 74 FR
6110, which permits the delegation of
the Secretary’s authority under the
Order to Federal agencies within or

outside the Department. Section 471.21
of the proposed rule indicates that the
Assistant Secretary has authority to
make rulings under or interpretations of
this rule. Proposed § 471.22 seeks to
prevent intimidation or interference
with rights protected under this rule, so
it proposes that the sanctions and
penalties available for noncompliance
set out in §471.14 be available should

a contractor or subcontractor fail to take
all steps necessary to prevent such
intimidation or interference. Activities
protected by this proposed section
include filing a complaint, furnishing
information, or assisting or participating
in any manner in a compliance
evaluation, a complaint investigation,
hearing or any other activity related to
the administration and enforcement of
this rule. Finally, proposed §471.23
implements Section 9 of the Executive
Order, 74 FR 6109, which requires that
contracting departments and agencies
cooperate with the Secretary in carrying
out her functions under the Order, and
implements Section 15 of the Executive
Order, 74 FR 6110, which establishes
general guidelines for the Order’s
implementation.

IV. Regulatory Procedures
Executive Order 12866

This proposed rule has been drafted
and reviewed in accordance with
Executive Order 12866, section 1(b),
Principles of Regulation. 58 FR 51735,
51735-51736. The Department has
determined that this rule is not an
“economically significant” regulatory
action under section 3(f)(1) of Executive
Order 12866. 58 FR 51738. Based on the
Department’s analysis, including a cost
impact analysis set forth more fully
below with regard to the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., this
rule is not likely to: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof, or (4) raise novel
legal or policy issues. 58 FR 51738. As
a result, the Department has concluded
that a full economic impact and cost/
benefit analysis is not required for the
rule under section 6(a)(3)(B) of the
Executive Order. 58 FR 51741. However,
because of its importance to the public,
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the rule was reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601 et seq., requires
agencies promulgating proposed rules to
prepare an initial regulatory flexibility
analysis and to develop alternatives
wherever possible, when drafting
regulations that will have a significant
impact on a substantial number of small
entities. The focus of the RFA is to
ensure that agencies “‘review rules to
assess and take appropriate account of
the potential impact on small
businesses, small governmental
jurisdictions, and small organizations,
as provided by the [RFA].”” Executive
Order 13272, Sec. 1, 67 FR 53461
(“Proper Consideration of Small Entities
in Agency Rulemaking”). However, an
agency is relieved of the obligation to
prepare an initial regulatory flexibility
for a proposed rule if the Agency head
certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. 5 U.S.C 605.
Based on the analysis below, in which
the Department has estimated the
financial burdens to covered small
contractors and subcontractors
associated with complying with the
requirements contained in this proposed
rule, the Department has certified to the
Chief Counsel for Advocacy of the Small
Business Administration (SBA) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

The primary goal of the Executive
Order and these implementing
regulations is the notification to
employees of their rights with respect to
collective bargaining and other
protected, concerted activity. This goal
is achieved through the incorporation of
a contract clause in all covered
Government contracts. The Executive
Order and this rule impose the
obligation to ensure that the contract
clause is included in all Government
contracts not on private contractors, but
on Government contracting departments
and agencies, which are not “small
entities” that come within the focus of
the RFA. Therefore, the costs attendant
to learning of the obligation to include
the contract clause in Government
contracts and modifying those contracts
in order to comply with that obligation
is a cost borne by the Federal
government, and is not incorporated
into this analysis.

Once the required contract clause is
included in the Government contract,
contractors then begin to assume the
burdens associated with compliance.

Those obligations include posting the
required notice and incorporating the
contract clause into all covered
subcontracts, thus making the same
obligations binding on covered
subcontractors. For the purposes of this
analysis, the Department estimates that,
on average, each prime contractor will
subcontract some portion of its prime
contract three times, and the prime
contractor therefore will expend time
ensuring that the contract clause is
included in its subcontracts and
notifying those subcontractors of their
attendant obligations. To the extent that
subcontractors subcontract any part of
their contract with the prime contractor,
they, in turn, will be required to expend
time ensuring that the contract clause is
included in the next tier of subcontracts
and notifying the next-tier
subcontractors of their attendant
obligations. Therefore, for the purpose
of determining time spent on
compliance, the Department will not
differentiate between the obligations of
prime contractors and subsequent tiers
of subcontractors in assessing time
spent on compliance; the Department
assumes that all contractors, whether
prime contractor or subcontractor, will
spend equivalent amounts of time
engaging in compliance activity.

The Department estimates that each
contractor will spend a total of 3.5 hours
per year in order to comply with this
rule, which includes 90 minutes for the
contractor to learn about the contract
and notice requirements, train staff, and
maintain records; 30 minutes for
contractors to incorporate the contract
clause into each subcontract and
explain its contents to subcontractors;
30 minutes acquiring the notice from a
government agency or Web site; and 60
minutes posting them physically and
electronically, depending on where and
how the contractor customarily posts
notices to employees. The Department
assumes that these activities will be
performed by a professional or business
worker, who, according to Bureau of
Labor statistics data, earned a total
hourly wage of $31.02 in January, 2009,
including accounting for fringe benefits.
The Department then multiplied this
figure by 3.5 hours to estimate the
average annual costs for contractors and
subcontractors to comply with this rule.
Accordingly, this proposed rule is
estimated to impose average annual
costs of $108.57 per contractor (3.5
hours x $31.02). These costs will
decrease in subsequent years based on
a contractor’s increasing familiarity with
the rule’s requirements and having
already satisfied its posting
requirements in earlier years.
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Based upon figures obtained from
USASpending.gov, which compiles
information on federal spending and
contractors across government agencies,
the Department concludes that there
were 186,536 unique Federal
contractors holding Federal contracts in
FY 2008.2 Although this rule does not
apply to Federal contracts below the
simplified acquisition threshold, the
Department does not have a means by
which to calculate what portion of all
Federal contractors hold only contracts
with the government below the
simplified acquisition threshold to
which the rule would not apply in any
respect. Therefore, in order to determine
the number of entities affected by this
rule, the Department used all Federal
contractors as a basis, regardless of the
size of the government contract held.
Based on data analyzed in the Federal
Procurement Data System (fpds.gov),
which compiles data about types of
contractors, of all 186,536 unique
Federal prime contractors,
approximately 35% are “‘small entities”
as defined by the Small Business
Administration (SBA) size standards.?

2 The Federal Funding Accountability and
Transparency Act of 2006, Pub.L. 109-282, (Sept.
26, 2006), requires that the Office of Management
and Budget establish a single searchable Web site,
accessible by the public for free, that includes for
each Federal award, among other things: (1) The
name of the entity receiving the award; (2) the
amount of the award; (3) information on the award
including transaction type, funding agency, etc.; (4)
the location of the entity receiving the award; and
(5) a unique identifier of the entity receiving the
award. See 31 U.S.C.A. §6101 note. In compliance
with this requirement, USASpending.gov was
established.

3The Federal Procurement Data System compiles
data regarding small business “actions” and small
business “dollars” using the criteria employed by
SBA to define “small entities.” In FY 2008, small
business actions accounted for 50% of all Federal
procurement action. However, deriving a
percentage of contractors that are small using the
“action” data would overstate the number of small
contractors because contract actions reflect more
than just contracts; they include modifications,
blanket purchase agreement calls, task orders, and
federal supply schedule orders. As a result, there
are many more contract actions than there are
contracts or contractors. Accordingly, a single small
contractor might have hundreds of actions, e.g.,
delivery or task orders, placed against its contract.
These contract actions would be counted
individually in the FPDS, but represent only one
small business.

Also reflected in FPDS, in FY 2008, small
business ““dollars” accounted for 19% of all Federal
dollars spent. However, deriving a percentage of
contractors that are small using the “dollars™ data
would understate the number of small contractors.
Major acquisitions account for a disproportionate
share of the dollar amounts and are almost

ively awarded to large busi
instance, Lockheed Martin was awarded $34 billion
in contracts in FY 2008, which accounted for 6%
of all Federal spending in that year. The top five
federal all large busi 4
for over 20% of contract dollars in FY 2008. As a
result, because the largest Federal contractors
disproportionately represent ““dollars” spent by the
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Therefore, for the purposes of the RFA
analysis, the Department estimates that
this rule will affect 65,288 small Federal
prime contractors.

As noted above, for the purposes of
this analysis, the Department estimates
that each prime contractor subcontracts
a portion of the prime contract three
times, on average. However, the
community of prime contractors does
not utilize a unique subcontractor for
each subcontract; the Department
assumes that subcontractors may be
working under several prime contracts
for either a single prime contractor or
multiple prime contractors, or both. In
addition, some subcontractors may also
be holding prime contracts with the
government, so they may already be
counted as affected entities. Therefore,
in order to determine the unique
number of subcontractors affected by
this rule, the Department estimates there
are the same number of unique
subcontractors as prime contractors,
resulting in the estimate that 186,536
subcontractors are affected by this rule.
Further, for the purposes of this
analysis, the Department assumes that
all subcontractors are “‘small entities” as
defined by SBA size standards.
Therefore, in order to estimate the total
number of “small”” contractors affected
by this rule, the Department has added
together the estimates for the number of
small prime contractors calculated
above (65,288) with the estimate of all
subcontractors (186,536), all of which
we assume are small. Accordingly, the
Department estimates that 251,824 small
prime and subcontractors are affected by
this rule.

Based on this analysis, the
Department concludes that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. The
Regulatory Flexibility Act does not
define either “significant economic
impact” or “substantial” as it relates to
the number of regulated entities. 5
U.S.C. 601. In the absence of specific
definitions, “what is ‘significant’ or
‘substantial’ will vary depending on the
problem that needs to be addressed, the
rule’s requirements, and the preliminary
assessment of the rule’s impact.” See A

Federal government, the FPDB’s data on small
“dollars” spent understates the number of small
entities with which the Federal government does
business.

The Department concludes that the percentage of
all Federal contractors that are “small” is probably
somewhere between 19% and 50%, the two
percentages derived from the FPDS figures on small
“actions” and small “dollars.” The mean of these
two percentages is approximately 35%, and the
Department will use this figure above to estimate
how many of all Federal contractors are “small
entities” in SBA’s terms.

Guide for Government Agencies: How to
Comply with the Regulatory Flexibility
Act, Office of Advocacy, U.S. Small
Business Administration at 17, available
at http://www.sba.gov. As to economic
impact, one important indicator is the
cost of compliance in relation to
revenue of the entity or the percentage
of profits affected. Id. In this case, the
Department has determined that the
average cost of compliance with this
rule in the first year for all Federal
contractors and subcontractors will be
$108.57. The Department concludes that
this economic impact is not significant.
Furthermore, the Department has
determined that of the entire regulated
community of all 186,536 prime
contractors and all 186,536
subcontractors, 67% percent of that
regulated community constitute small
entities (251,824 small contractors
divided by all 373,072 contractors).
Although this figure represents a
substantial number of federal
contractors and subcontractors, because
Federal contractors are derived from
virtually all segments of the economy
and across industries, this figure is a
small portion of the national economy
overall. Id. at 20 (“the substantiality of
the number of businesses affected
should be determined on an industry-
specific basis and/or the number of
small businesses overall”). Accordingly,
the Department concludes that the rule
does not impact a substantial number of
small entities in a particular industry or
segment of the economy. Therefore,
under 5 U.S.C. 605, the Department
concludes that the proposed rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Reform

For purposes of the Unfunded
Mandates Reform Act of 1995, this
proposed rule would not include any
Federal mandate that might result in
increased expenditures by State, local,
and tribal governments, or increased
expenditures by the private sector of
more than $100 million in any one year.

Paperwork Reduction Act

Certain sections of this proposed rule,
including §471.11(a) and (b), contain
information collection requirements for
purposes of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)
(PRA). As required by the PRA, the
Department has submitted a copy of
these sections to OMB for its review.

The proposed rule requires
contractors to post notices and
cooperate with any investigation into a
failure to comply with the requirements
of part 471 as the result of a complaint

or a compliance evaluation. It also
permits employees to file complaints
with the Department alleging that a
contractor has failed to comply with
those requirements. The application of
the PRA to those requirements is
discussed below.

The proposed rule imposes certain
minimal burdens associated with the
posting of the employee notice poster
required by the Executive Order and
§471.2(a). As noted in §471.2(e), the
Department will supply the notice, and
contractors will be permitted to post
exact duplicate copies of the notice.
Under the regulations implementing the
PRA, “[tlhe public disclosure of
information originally supplied by the
Federal government to [a] recipient for
the purpose of disclosure to the public”
is not considered a “collection of
information” under the Act. See 5 CFR
1320.3(c)(2). Therefore, the posting
requirement is not subject to the PRA.

The proposed rule would also impose
certain burdens on the contractor
associated with cooperating with an
investigation into failure to comply with
the requirements of part 471 as the
result of a complaint or in connection
with a compliance evaluation. The
regulations implementing the PRA
exempt any information collection
requirements imposed by an
administrative agency during the
conduct of an administrative action
against specific individuals or entities.
See 5 CFR 1320.4. Once the agency
opens a case file or equivalent about a
particular party, this exception applies
during the entire course of the
investigation, before or after formal
charges or complaints are filed or formal
administrative action is initiated. Id.
Therefore, this exemption would apply
to the Department’s investigation of
complaints alleging violations of the
Order or this proposed rule as well as
compliance evaluations.

As for the burden hour estimate for
employees filing complaints, we
estimate, based on the experience of the
Office of Federal Contract Compliance
Programs (OFCCP) administering other
laws applicable to Federal contractors,
that it will take an average of 1.28 hours
for such a complainant to compose a
complaint containing the necessary
information and to send that complaint
to the Department. This number is also
consistent with the burden estimate for
filing a complaint under E.O. 13201 and
the now-revoked part 470 regulations.

The Department has estimated it
would receive a total of 50 employee
complaints in any given year, which is
significantly larger than the estimate
contained its most recent PRA
submission for E.O. 13201. In that
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submission, the Department estimated it
would receive 20 employee complaints.
This number itself had been revised
downwards because the Department
never received any employee
complaints pursuant to the now-revoked
29 CFR part 470 regulations. Because
the applicability of the proposed rule
and E.O. 13496 is greater in scope than
the now-revoked part 470 and E.O.
13201 in terms of geography (the now-
revoked part 470 regulations only
applied to states without right-to-work
laws, whereas the proposed rule applies
nationwide), the Department has revised
upwards its estimate of employee
complaints under the proposed rule
from 20 to 50. In addition, E.O. 13201
required the posting of a notice
containing information of interest to
only a few—employees who may have
objected to paying union dues or fees for
non-representational activities—while
the information in the poster required
by this regulation should be of interest
to all employees.

The Department calculated the
estimates of annualized cost to
respondents for the hour burdens
associated with this collection of
information. Specifically, it used the
data from the Bureau of Labor Statistics
(BLS) National Compensation Survey:
Occupation Wages in the United States
(NCS), 2007 (Bulletin 2704), to calculate
the cost of the burden hours associated
with employee complaints. The NCS
Bulletin indicates that the average
hourly wage for all workers during
2007, the most recent year available,
was $19.88 per hour. Therefore, we
estimate that the cost to a complainant
of filing a complaint under E.O. 13496
will be $25.92, or $25.45 ($19.88 x 1.28)
+ $0.47 for postage and envelope ($0.44
postage and $0.03 for the envelope). We
further estimate, as stated above, that 50
individual complaints will be filed each
year. Therefore, we project that this
collection of information will impose on
employees who file complaints a total
annual cost burden of $1,296.00 ($25.92
per complaint x 50 complaints).

Proposed § 471.3(b) permits
contracting departments to submit
written requests for an exemption from
the obligations of the Executive Order
(waiver request) as to particular
contracts or classes of contracts under
specified circumstance. The PRA does
not cover the costs to the Federal
government for the submission of
waiver requests by contracting agencies
or departments or for the processing of
waiver requests by the Department of
Labor. The regulations implementing
the PRA define the term “burden,” in
pertinent part, as “the total time, effort,
or financial resources expended by

persons to generate, maintain, retain, or
disclose or provide information to or for
a Federal agency.” 5 CFR 1320.3(b)(1).
The definition of the term “person” in
the same regulations includes “an
individual, partnership, association,
corporation (including operations of
government-owned contractor-operated
facilities), business trust, or legal
representative, an organized group of
individuals, a State, territorial, tribal, or
local government or branch thereof, or
a political subdivision of a State,
territory, tribal, or local government or
a branch of a political subdivision.” 5
CFR 1320.3(k). It does not include the
Federal government or any branch,
political subdivision, or employee
thereof. Therefore, the cost to the
Federal government for the submission
of waiver requests by contracting
agencies and departments need not be
taken into consideration.

The Department invites the public to
comment on whether each of the
proposed collections of information: (1)
Ensures that the collection of
information is necessary to the proper
performance of the agency, including
whether the information will have
practical utility; (2) estimates the
projected burden, including the validity
of the methodology and assumptions
used, accurately; (3) enhances the
quality, utility, and clarity of the
information to be collected; and (4)
minimizes the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology (e.g., permitting
electronic submission of responses).
Comments must be submitted by
September 2, 2009 to: Desk Officer for
the Department of Labor, Office of
Management and Budget, 725 17th
Street, NW., Washington, DC 20503.

Executive Order 13132 (Federalism)

The Department has reviewed this
proposed rule in accordance with
Executive Order 13132 regarding
federalism, and has determined that the
proposed rule does not have “federalism
implications.” The employee notice
required by the Executive Order and
part 471 must be posted only by
employers covered under the NLRA.
Therefore, the proposed rule does not
“have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.”
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Executive Order 13084 (Consultation
and Coordination With Indian Tribal
Governments)

The Department certifies that this
Proposed Rule does not impose
substantial direct compliance costs on
Indian tribal governments.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed rule is not a major rule
as defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Request for Comments

This proposed rule would implement
Executive Order 13496. The Department
invites comments about the NPRM from
interested parties, including current and
potential Government contractors,
subcontractors, and vendors, and
current and potential employees of such
entities; labor organizations; public
interest groups; Federal contracting
agencies; and the public.

List of Subjects in 29 CFR Part 471

Administrative practice and
procedure, Government contracts,
employee rights, Labor unions.

Text of Proposed Rule

Accordingly, a new Subchapter D,
consisting of Part 471, is proposed to be
added to 29 CFR Chapter IV to read as
follows:

D. ification of
Rights Under Federal Labor Laws

PART 471—OBLIGATIONS OF
FEDERAL CONTRACTORS AND
SUBCONTRACTORS; NOTIFICATION
OF EMPLOYEE RIGHTS UNDER
FEDERAL LABOR LAWS

Subpart A—Definitions, Requirements
for Employee Notice, and Exceptions
and Exemptions

Sec.

4711 What definitions apply to this part?

471.2 What employee notice clause must be
included in Government contracts?

471.3 What exceptions apply and what
exemptions are available?

471.4 What employers are not covered
under the rule?

Appendix A to Subpart A of Part 471—Text
of Employee Notice Clause
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Appendix B to Subpart A of Part 471—
Electronic Link Language

Subpart B—General Enforcement;
Compliance Review and Complaint
Procedures

471.10 How will the Department determine
whether a contractor is in compliance
with Executive Order 13496 and this

art?

471.11 What are the procedures for filing
and processing a complaint?

471.12  What are the procedures to be
followed when a violation is found
during a complaint investigation or
compliance evaluation?

471.13  Under what circumstances, and
how, will enforcement proceedings
under Executive Order 13496 be
conducted?

471.14 What sanctions and penalties may
be imposed for noncompliance, and
what procedures will the Department
follow in imposing such sanctions and
penalties?

471.15 Under what circumstances must a
contractor be provided the opportunity
for a hearing?

471.16 Under what circumstances may a
contractor be reinstated?

Subpart C—Ancillary Matters

471.20  What authority under this part or
Executive Order 13496 may the Secretary
delegate, and under what circumstances?

471.21  Who will make rulings and
interpretations under Executive Order
13496 and this part?

471.22 What actions may the Assistant
Secretary take in the case of intimidation
and interference?

471.23  What other provisions apply to this
part?

Authority: 40 U.S.C. 101 et seq.; Executive
Order 13496, 74 FR 6107 (February 4, 2009);
Secretary’s Order 01-2008, 73 FR 32424
(June 6, 2008).

Subpart A—Definitions, Requirements
for Employee Notice, and Exceptions
and Exemptions

§471.1 What definitions apply to this part?

Assistant Secretary means the
Assistant Secretary for Employment
Standards, United States Department of
Labor, or his or her designee.

Collective bargaining agreement
means an agreement, as defined in the
Federal Service Labor-Management
Relations Statute, entered into by an
agency and the exclusive representative
of employees in an appropriate unit to
set terms and conditions of employment
of those employees.

Construction means the construction,
rehabilitation, alteration, conversion,
extension, demolition, weatherization,
or repair of buildings, highways, or
other changes or improvements to real
property, including facilities providing
utility services. The term construction

also includes the supervision,
inspection, and other on-site functions
incidental to the actual construction.

Construction work site means the
general physical location of any
building, highway, or other change or
improvement to real property which is
undergoing construction, rehabilitation,
alteration, conversion, extension,
demolition, or repair, and any
temporary location or facility at which
a contractor or subcontractor meets a
demand or performs a function relating
to the contract or subcontract.

Contract means, unless otherwise
indicated, any Government contract or
subcontract.

Contracting agency means any
department, agency, establishment, or
instrumentality in the executive branch
of the Government, including any
wholly owned Government corporation,
that enters into contracts.

Contractor means, unless otherwise
indicated, a prime contractor or
subcontractor.

Department means the U.S.
Department of Labor.

Employee notice clause means the
contract clause that Government
contracting departments and agencies
must include in all Government
contracts and subcontracts pursuant to
Executive Order 13496 and this part.

Government means the Government of
the United States of America.

Government contract means any
agreement or modification thereof
between any contracting agency and any
person for the purchase, sale, or use of
personal property or non-personal
services. The term ““personal property,”
as used in this section, includes
supplies, and contracts for the use of
real property (such as lease
arrangements), unless the contract for
the use of real property itself constitutes
real property (such as easements). The
term ‘“‘non-personal services’ as used in
this section includes, but is not limited
to, the following services: Utilities,
construction, transportation, research,
insurance, and fund depository. The
term Government contract does not
include:

(1) Agreements in which the parties
stand in the relationship of employer
and employee; and

(2) Federal financial assistance, as
defined in 29 CFR 31.2.

Labor organization means any
organization of any kind in which
employees participate and which exists
for the purpose, in whole or in part, of
dealing with employers concerning
grievances, labor disputes, wages, rates
of pay, hours, or other terms or
conditions of employment.

Modification of a contract means any
alteration in the terms and conditions of
that contract, including amendments,
renegotiations, and renewals.

Order or Executive Order means
Executive Order 13496 (74 FR 6107,
January 30, 2009).

Person means any natural person,
corporation, partnership,
unincorporated association, State or
local government, and any agency,
instrumentality, or subdivision of such
a government.

Prime contractor means any person
holding a contract with a contracting
agency, and, for the purposes of
subparts B and C of this part, includes
any person who has held a contract
subject to the Executive Order and this
part.

Related rules, regulations, and orders
of the Secretary of Labor, as used in
§471.2 of this part, means rules,
regulations, and relevant orders of the
Assistant Secretary for Employment
Standards, or his or her designee, issued
pursuant to the Executive Order or this
part.

Secretary means the Secretary of
Labor, U.S. Department of Labor, or his
or her designee.

Simplified acquisition threshold
means the dollar amount set by
Congress under the Office of Federal
Policy Procurement Act. As indicated in
this Part, government contracts valued
below the dollar amount set in the
Simplified Acquisition Threshold are
not subject to this Part.

Subcontract means any agreement or
arrangement between a contractor and
any person (in which the parties do not
stand in the relationship of an employer
and an employee):

(1) For the purchase, sale or use of
personal property or non-personal
services that, in whole or in part, is
necessary to the performance of any one
or more contracts; or

(2) Under which any portion of the
contractor’s obligation under any one or
more contracts is performed, undertaken
or assumed.

Subcontractor means any person
holding a subcontract and, for the
purposes of subparts B and C of this
part, any person who has held a
subcontract subject to the Executive
Order and this part.

Union means a labor organization as
defined in paragraph (k) of this section.

United States, as used herein, shall
include the several States, the District of
Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and Wake
Island.
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§471.2 What employee notice clause must
be included in Government contracts?

(a) Government contracts. With
respect to all contracts covered by this
part, Government contracting
departments and agencies shall, to the
extent consistent with law, include the
language set forth in Appendix A to
Subpart A of Part 471 in every
Government contract, other than
collective bargaining agreements as
defined in §471.1 and purchase orders
under the simplified acquisition
threshold as defined in §471.1.

(b) Inclusion by reference not
permitted. The employee notice clause
must be quoted verbatim in a contract,
subcontract, or purchase order. The
clause may not be made part of the
contract, subcontract, or purchase order
by words of incorporation or inclusion.

(c) Adaptation of language. Whenever
the Assistant Secretary finds that an Act
of Congress, clarification of existing law
by the courts or the National Labor
Relations Board, or other circumstances
make modification of the contractual
provisions necessary to achieve the
purposes of Executive Order 13496 and
this part, the Assistant Secretary
promptly shall issue such rules,
regulations, or orders as are needed to
cause the substitution or addition of
appropriate contractual provisions in
Government contracts thereafter entered
into.

(d) Obtaining employee notice poster.
The required employee notice poster,
printed by the Department, will be
provided by the Federal contracting
agency or may be obtained from the
Division of Interpretations and
Standards, Office of Labor-Management
Standards, U.S. Department of Labor,
200 Constitution Avenue, NW., Room
N-5609, Washington, DC 20210, or from
any field office of the Department’s
Office of Labor-Management Standards
or Office of Federal Contract
Compliance Programs. A copy of the
poster may also be downloaded from the
Office of Labor-Management Standards
Web site at http://www.olms.dol.gov.
Additionally, contractors may
reproduce and use exact duplicate
copies of the Department’s official
poster.

(e) Electronic postings of employee
notice poster. A contractor or
subcontractor that customarily posts
notices to employees electronically
must also post the required notice
electronically. Such contractors or
subcontractors satisfy the electronic
posting requirement by displaying
prominently on any Web site that is
maintained by the contractor or
subcontractor and customarily used for
employee notices, whether external or

internal, a link to the Department of
Labor’s Web site that contains the full
text of the poster. The language that
must constitute the link is contained in
Appendix B to Subpart A to Part 471.

§471.3 What exceptions apply and what
exemptions are available?

(a) Exceptions for specific types of
contracts. The requirements of this part
do not apply to

(1) Collective bargaining agreements
as defined in §471.1.

(2) Government contracts that involve
purchases below the simplified
acquisition threshold as defined in
§471.1. Therefore, the employee notice
clause need not be included in contracts
for purchases below that threshold,
provided that:

(i) No agency or contractor is
permitted to procure supplies or
services in a way designed to avoid the
applicability of the Order and this part;
and

(ii) The employee notice clause must
be included in contracts and
subcontracts for indefinite quantities,
unless the contracting agency or
contractor has reason to believe that the
amount to be ordered in any year under
such a contract or subcontract will be
less than the simplified acquisition
threshold.

(3) Government contracts resulting
from solicitations issued prior to the
date of the effective date of this rule.

(b) Exemptions for certain contracts.
The Deputy Assistant Secretary for
Labor-Management Programs may
exempt a contracting agency department
or agency or groups of departments or
agencies from the requirements of this
part with respect to a particular contract
or subcontract or any class of contracts
or subcontracts when the Deputy
Assistant Secretary finds that:

(1) The application of any of the
requirements of this part would not
serve its purposes or would impair the
ability of the Government to procure
goods or services on an economical and
efficient basis; or

(2) Special circumstances require an
exemption in order to serve the national
interest.

(c) Procedures for requesting an
exemption and withdrawals of
exemptions. Requests for exemptions
under this subsection from an agency or
department must be in writing, and
must be directed to the Deputy Assistant
Secretary for Labor-Management
Programs, U.S. Department of Labor,
200 Constitution Avenue, NW., Room
N-5603, Washington, DC 20210. The
Deputy Assistant Secretary for Labor-
Management Programs may withdraw
an exemption granted under this section
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when, in the Deputy Assistant
Secretary’s judgment, such action is
necessary or appropriate to achieve the
purposes of this part.

§471.4 What employers are not covered
under this part?

(a) The following employers are
excluded from the definition of
“employer” in the National Labor
Relations Act (NLRA), and are not
covered by the requirements of this part:

(1) The United States or any wholly
owned Government corporation;

(2) Or any Federal Reserve Bank;

(3) Or any State or political
subdivision thereof, or any person
subject to the Railway Labor Act;

(4) Or any labor organization (other
than when acting as an employer);

(5) Or anyone acting in the capacity
of officer or agent of such labor
organization.

(b) Additionally, employers
exclusively employing workers who are
excluded from the definition of
“employee” under the NLRA are not
covered by the requirements of this part.
Those excluded employees are
employed:

(1) As agricultural laborers;

(2) In the domestic service of any
family or person at his home;

(3) By his parent or spouse;

(4) As an independent contractor;

(5) As a supervisor as defined under
the NLRA; or

(6) By an employer subject to the
Railway Labor Act.

Appendix A to Subpart A of Part 471—
Text of Employee Notice Clause

““1. During the term of this contract, the
contractor agrees to post a notice, of such size
and in such form, and containing such
content as the Secretary of Labor shall
prescribe, in conspicuous places in and about
its plants and offices where employees
covered by the National Labor Relations Act
engage in activities relating to the
performance of the contract, including all
places where notices to employees are
customarily posted both physically and
electronically. The “Secretary’s Notice” shall
include the following information:

“NOTICE TO EMPLOYEES

RIGHTS OF EMPLOYEES UNDER THE
NATIONAL LABOR RELATIONS ACT

“It is the policy of the United States to
encourage collective bargaining and protect
the exercise by workers of full freedom of
association, self-organization, and
designation of representatives of their own
choosing, for the purpose of negotiating the
terms and conditions of their employment or
other mutual aid and protection.

“Under federal law, you have the right to:
Organize a union to negotiate with your
employer concerning your wages, hours, and

other terms and conditions of employment.

Don't just survive. Thrive!
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Form, join or assist a union.

Bargain collectively through a duly
selected union for a contract with your
employer setting your wages, benefits, hours,
and other working conditions.

Discuss your terms and conditions of
employment with your co-workers or a
union; join other workers in raising work-
related complaints with your employer,
government agencies, or members of the
public; and seek and receive help from a
union subject to certain limitations.

Take action with one or more co-workers
to improve your working conditions,
including attending rallies on non-work time,
and leafleting on non-work time in non-work
areas.

Strike and picket, unless your union has
agreed to a no-strike clause and subject to
certain other limitations. In some
circumstances, your employer may
permanently replace strikers.

Choose not to do any of these activities,
including joining or remaining a member of
a union.

“It is illegal for your employer to:

Prohibit you from soliciting for the union
during non-work time or distributing union
literature during non-work time, in non-work
areas.

Question you about your union support or
activities.

Fire, demote, or transfer you, or reduce
your hours or change your shift, or otherwise
take adverse action against you, or threaten
to take any of these actions, because you join
or support a union, or because you engage in
other activity for mutual aid and protection,
or because you choose not to engage in any
such activity.

Threaten to close your workplace if
workers choose a union to represent them.

Promise or grant promotions, pay raises, or
other benefits to discourage or encourage
union support.

Prohibit you from wearing union hats,
buttons, t-shirts, and pins in the workplace
except under special circumstances, for
example, as where doing so might interfere
with patient care.

Spy on or videotape peaceful union
activities and gatherings or pretend to do so.

It is illegal for a union or for the union that
represents you in bargaining with your
employer to: discriminate or take other
adverse action against you based on whether
you have joined or support the union.

“If your rights are violated:

Tllegal conduct will not be permitted. The
National Labor Relations Board (NLRB), an
agency of the United States government, will
protect your right to a free choice concerning
union representation and collective
bargaining and will prosecute violators of the
National Labor Relations Act. The NLRB may
order an employer to rehire a worker fired in
violation of the law and to pay lost wages
and benefits and may order an employer or
union to cease violating the law. The NLRB
can only act, however, if it receives
information of unlawful behavior within six
months.

“If you believe your rights or the rights of
others have been violated, you must contact
the NLRB within six months of the unlawful
treatment. Employees should seek assistance

from the nearest regional NLRB office, which
can be found on the Agency’s Web site:
http://www.nlrb.gov.

“Click on the NLRB’s page titled About Us,
which contains a link, Locating Our Offices.
You can also contact the NLRB by calling
toll-free: 1-866—667—NLRB (6572) or (TTY)
1-866-315-NLRB (1-866—-315-6572) for
hearing impaired.

“This is an official Government Notice and
must not be defaced by anyone.

“2. The contractor will comply with all
provisions of the Secretary’s Notice, and
related rules, regulations, and orders of the
Secretary of Labor.

“3. In the event that the contractor does not
comply with any of the requirements set
forth in paragraphs (1) or (2) above, this
contract may be cancelled, terminated, or
suspended in whole or in part, and the
contractor may be declared ineligible for
further Government contracts in accordance
with procedures authorized in or adopted
pursuant to Executive Order 13496 of January
30, 2009. Such other sanctions or remedies
may be imposed as are provided in Executive
Order 13496 of January 30, 2009, or by rule,
regulation, or order of the Secretary of Labor,
or as are otherwise provided by law.

““4. The contractor will include the
provisions of paragraphs (1) through (4)
herein in every subcontract or purchase order
entered into in connection with this contract
(unless exempted by rules, regulations, or
orders of the Secretary of Labor issued
pursuant to section 3 of Executive Order
13496 of January 30, 2009, so that such
provisions will be binding upon each
subcontractor. The contractor will take such
action with respect to any such subcontract
or purchase order as may be directed by the
Secretary of Labor as a means of enforcing
such provisions, including the imposition of
sanctions for non-compliance: Provided,
however, if the contractor becomes involved
in litigation with a subcontractor, or is
threatened with such involvement, as a result
of such direction, the contractor may request
the United States to enter into such litigation
to protect the interests of the United States.”

Appendix B to Subpart A of Part 471—
Electronic Link Language

RIGHTS OF EMPLOYEES UNDER THE
NATIONAL LABOR RELATIONS ACT

“It is the policy of the United States to
encourage collective bargaining and protect
the exercise by workers of full freedom of
association, self-organization, and
designation of representatives of their own
choosing, for the purpose of negotiating the
terms and conditions of their employment or
other mutual aid and protection.”

Subpart B—General Enforcement;
Compliance Review and Complaint
Procedures

§471.10 How will the Department
determine whether a contractor is in
compliance with Executive Order 13496 and
this part?

(a) The Deputy Assistant Secretary for
Federal Contract Compliance may
conduct a compliance evaluation to

determine whether a contractor holding
a covered contract is in compliance with
the requirements of this part. Such an
evaluation may be limited to
compliance with this part or may be
included in a compliance evaluation
conducted under other laws, Executive
Orders, and/or regulations enforced by
the Department.

(b) During such an evaluation, a
determination will be made whether:

(1) The employee notice required by
§471.2(a) is posted in conspicuous
places in and about each of the
contractor’s establishments and/or
construction work sites, including all
places where notices to employees are
customarily posted both physically and
electronically; and

(2) The provisions of the employee
notice clause are included in
government contracts, subcontracts or
purchase orders entered into on or after
[THE EFFECTIVE DATE OF FINAL
RULE], or that the government
contracts, subcontracts or purchase
orders have been exempted under
§471.3(b).

(c) The results of the evaluation will
be documented in the evaluation record,
which will include findings regarding
the contractor’s compliance with the
requirements of Executive Order 13496
and this part and, as applicable,
conciliation efforts made, corrective
action taken and/or enforcement
recommended under §471.13.

§471.11 What are the procedures for filing
and processing a complaint?

(a) Filing complaints. An employee of
a covered contractor may file a
complaint alleging that the contractor
has failed to post the employee notice
as required by Executive Order 13496
and this part; and/or has failed to
include the employee notice clause in
subcontracts or purchase orders.
Complaints may be filed with the Office
of Labor-Management Standards
(OLMS) or the Office of Federal Contract
Compliance Programs (OFCCP) at 200
Constitution Avenue, NW., Washington,
DC 20210, or with any OLMS or OFCCP
field office.

(b) Contents of complaints. The
complaint must be in writing and must
include the name, address, and
telephone number of the employee who
filed the complaint (the complainant),
the name and address of the contractor
alleged to have violated Executive Order
13496 and this part, an identification of
the alleged violation and the
establishment or construction work site
where it is alleged to have occurred, and
any other pertinent information that
will assist in the investigation and
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resolution of the complaint. The
complainant must sign the complaint.
(c) Complaint investigations. In
investigating complaints filed with the
Department under paragraph (a) of this
section, the Deputy Assistant Secretary
for Federal Contract Compliance will
evaluate the allegations of the complaint
and develop a case record. The record
will include findings regarding the
contractor’s compliance with the
requirements of Executive Order 13496
and this part, and, as applicable, a
description of conciliation efforts made,
corrective action taken, and/or
enforcement recommended.

§471.12 What are the procedures to be
followed when a violation is found during a
P igation or N

evaluation?

(a) If any complaint investigation or
compliance evaluation indicates a
violation of Executive Order 13496 or
this part, the Deputy Assistant Secretary
for Federal Contract Compliance will
make reasonable efforts to secure
compliance through conciliation.

(b) The contractor must correct the
violation found by the Department (for
example, by posting the required
employee notice, and/or by amending
its subcontracts or purchase orders with
subcontractors to include the employee
notice clause), and must commit, in
writing, not to repeat the violation,
before the contractor may be found to be
in compliance with Executive Order
13496 or this part.

(c) If a violation cannot be resolved
through conciliation efforts, the Deputy
Assistant Secretary for Federal Contract
Compliance will refer the matter to the
Deputy Assistant Secretary for Labor-
Management Programs, who may
proceed in accordance with §471.13.

(d) For reasonable cause shown, the
Deputy Assistant Secretary for Labor-
Management Programs may reconsider,
or cause to be reconsidered, any matter
on his or her own motion or pursuant
to a request.

§471.13 Under what circumstances, and
how, will enforcement proceedings under
Executive Order 13496 be conducted?

(a) General. (1) Violations of
Executive Order 13496 and this part
may result in administrative
proceedings to enforce the Order and
the part. The bases for a finding of a
violation may include, but are not
limited to:

(i) The results of a compliance
evaluation;

(ii) The results of a complaint
investigation;

(iii) A contractor’s refusal to allow a
compliance evaluation or complaint
investigation to be conducted; or

(iv) A contractor’s refusal to cooperate
with the compliance evaluation or
complaint investigation, including
failure to provide information sought
during those procedures.

(v) A contractor’s refusal to take such
action with respect to a subcontract as
is directed by the Deputy Assistant
Secretary for Federal Contract
Compliance or the Deputy Assistant
Secretary for Labor-Management as a
means of enforcing compliance with the
provision of this part.

(vi) A subcontractor’s refusal to
adhere to the requirements of this part
regarding employee notice or inclusion
of the contract clause in its
subcontracts.

(2) If a determination is made by the
Deputy Assistant Secretary for Federal
Contract Compliance that the Executive
Order or the regulations in this part
have been violated, and the violation
has not been corrected through
conciliation, he will refer the matter to
the Deputy Assistant Secretary for
Labor-Management Programs for
enforcement consideration. The Deputy
Assistant Secretary for Labor-
Management Programs may refer the
matter to the Solicitor of Labor for
institution of administrative
enforcement proceedings.

(b) Administrative enforcement
proceedings. (1) Administrative
enforcement proceedings will be
conducted under the control and
supervision of the Solicitor of Labor,
under the hearing procedures set forth
in 29 CFR part 18, Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative Law
Judges.

(2) The administrative law judge will
certify his or her recommended decision
issued pursuant to 29 CFR 18.57 to the
Assistant Secretary. The decision will
be served on all parties and amici.

(3) Within 25 days (10 days in the
event that the proceeding is expedited)
after receipt of the administrative law
judge’s recommended decision, either
party may file exceptions to the
decision. Exceptions may be responded
to by the other parties within 25 days
(7 days if the proceeding is expedited)
after receipt. All exceptions and
responses must be filed with the
Assistant Secretary.

(4) After the expiration of time for
filing exceptions, the Assistant
Secretary may issue a final
administrative order, or may make such
other disposition of the matter as he or
she finds appropriate. In an expedited
proceeding, unless the Assistant
Secretary issues a final administrative
order within 30 days after the expiration
of time for filing exceptions, the
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administrative law judge’s
recommended decision will become the
final administrative order. If the
Assistant Secretary determines that the
contractor has violated Executive Order
13496 or the regulations in this part, the
final administrative order will order the
contractor to cease and desist from the
violations, require the contractor to
provide appropriate remedies, or,
subject to the procedures in § 471.14,
impose appropriate sanctions and
penalties, or any combination thereof.

§471.14 What sanctions and penalties
may be imposed for noncompliance, and
what procedures will the Department follow
in i ing such i and ies?

(a) After a final decision on the merits
has been issued and before imposing the
sanctions and penalties described in
paragraph (d) of this section, the
Assistant Secretary will consult with the
affected contracting agencies, and
provide the heads of those agencies the
opportunity to respond and provide
written objections.

(b) If the contracting agency provides
written objections, those objections
must include a complete statement of
reasons for the objections, among which
reasons must be a finding that, as
applicable, the completion of the
contract, or further contracts or
extensions or modifications of existing
contracts, is essential to the agency’s
mission.

(c) The sanctions and penalties
described in this section, however, will
not be imposed if:

(1) The head of the contracting
agency, or his or her designee, continues
to object to the imposition of such
sanctions and penalties, or

(2) The contractor has not been
afforded an opportunity for a hearing.

(d) In enforcing Executive Order
13496 and this part, the Assistant
Secretary may:

(1) Direct a contracting agency to
cancel, terminate, suspend, or cause to
be canceled, terminated or suspended,
any contract or any portions thereof, for
failure of the contractor to comply with
its contractual provisions as required by
section 7(a) of Executive Order 13496
and the regulations in this part.
Contracts may be canceled, terminated,
or suspended absolutely, or continuance
of contracts may be conditioned upon
compliance.

(2) Issue an order of debarment under
section 7(b) of Executive Order 13496
providing that one or more contracting
agencies must refrain from entering into
further contracts, or extensions or other
modification of existing contracts, with
any non-complying contractor.

(3) Issue an order of debarment under
section 7(b) of Executive Order 13496
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providing that no contracting agency
may enter into a contract with any non-
complying subcontractor.

(e) Whenever the Assistant Secretary
has exercised his or her authority
pursuant to paragraph (d) of this
section, the contracting agency must
report the actions it has taken to the
Assistant Secretary within such time as
the Assistant Secretary will specify.

(f) Periodically, the Assistant
Secretary will publish and distribute, or
cause to be published and distributed,
to all executive agencies a list of the
names of contractors and subcontractors
that have, in the judgment of the
Assistant Secretary under §471.13(b)(4)
of this part, failed to comply with the
provisions of the Executive Order and
this part, or of related rules, regulations,
and orders of the Secretary of Labor, and
as a result have been declared ineligible
for future contracts or subcontracts
under the Executive Order and the
regulations in this part.

§471.15 Under what circumstances must a
contractor be provided the opportunity for
a hearing?

Before the Assistant Secretary takes
the following action, a contractor or
subcontractor must be given the
opportunity for a hearing before the
Assistant Secretary:

(a) Issues an order for cancellation,
termination, or suspension of any
contract or debarment of any contractor
from further Government contracts
under sections 7(a) or (b) of Executive
Order 13496 and §471.14(d)(1) or (2) of
this part; or

(b) Includes the contractor on a
published list of non-complying
contractors under section 7(c) of
Executive Order 13496 and §471.14(f)
of this part.

§471.16 Under what circumstances may a
contractor be reinstated?

Any contractor or subcontractor
debarred from or declared ineligible for
further contracts or subcontracts under
Executive Order 13496 and this part
may request reinstatement in a letter to
the Assistant Secretary. If the Assistant
Secretary finds that the contractor or
subcontractor has come into compliance

with Executive Order 13496 and this
part and has shown that it will carry out
Executive Order 13496 and this part, the
contractor or subcontractor may be
reinstated.

Subpart C—Ancillary Matters

§471.20 What authority under this part or
Executive Order 13496 may the Secretary
delegate, and under what circumstances?

Section 11 of Executive Order 13496
grants the Secretary the right to delegate
any of his/her functions or duties under
the Order to any officer in the
Department of Labor or to any other
officer in the executive branch of the
Government, with the consent of the
head of the department or agency in
which that officer serves.

§471.21 Who will make rulings and
interpretations under Executive Order
13496 and this part?

Rulings under or interpretations of
Executive Order 13496 or the
regulations contained in this part will
be made by the Assistant Secretary or
his or her designee.

§471.22 What actions may the Assistant
Secretary take in the case of intimidation
and interference?

The sanctions and penalties contained
in §471.14 of this part may be exercised
by the Assistant Secretary against any
contractor or subcontractor who fails to
take all necessary steps to ensure that no
person intimidates, threatens, or coerces
any individual for the purpose of
interfering with the filing of a
complaint, furnishing information, or
assisting or participating in any manner
in a compliance evaluation, complaint
investigation, hearing, or any other
activity related to the administration or
enforcement of Executive Order 13496
or this part.

§471.23 What other provisions apply to
this part?

(a) The regulations in this part
implement Executive Order 13496 only,
and do not modify or affect the
interpretation of any other Department
of Labor regulations or policy.

(b) Consistent with section 9 of
Executive Order 13496, each contracting

department and agency must cooperate
with the Assistant Secretary, the Deputy
Assistant Secretary for Labor-
Management Programs, and/or the
Deputy Assistant Secretary for Federal
Contract Compliance, and must provide
such information and assistance as the
Assistant Secretary or Deputy Assistant
Secretary may require, in the
performance of his or her functions
under the Executive Order and the
regulations in this part.

(c)(1) Consistent with section 15 of
Executive Order 13496, nothing in this
subpart shall be construed to impair or
otherwise affect:

(i) Authority granted by law to a
department, agency, or the head thereof;
or

(ii) Functions of the Director of the
Office of Management and Budget
relating to budgetary, administrative, or
legislative proposals.

(2) This subpart shall be implemented
consistent with applicable law and
subject to the availability of
appropriations.

(d) Consistent with section 15 of
Executive Order 13496, nothing
contained in the Executive Order or this
part, or promulgated pursuant to
Executive Order 13496 or this part, is
intended to create any right or benefit,
substantive or procedural, enforceable at
law or in equity by any party against the
United States, its departments, agencies,
or entities, its officers, employees, or
agents, or any other person. Neither
Executive Order 13496 nor this part
creates any such right or benefit.

Signed in Washington, DG, July 20, 2009.
Shelby Hallmark,

Acting Assistant Secretary for Employment
Standards.

John Lund,

Deputy Assistant Secretary, Office of Labor-
Management Standards.

Lorenzo D. Harrison,

Director, Division of Policy, Planning and
Program Development, Office of Federal
Contract Compliance Programs.

[FR Doc. E9-17577 Filed 7-31-09; 8:45 am|]
BILLING CODE P
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EXECUTIVE ORDER
13495

NONDISPLACEMENT OF QUALIFIED WORKERS
UNDER SERVICE CONTRACTS

When a service contract expires, and a follow-on contract
is awarded for the same service, at the same location, the
successor contractor or its subcontractors often hires the
majority of the predecessor's employees. On some occasions,
however, a successor contractor or its subcontractors hires a
new work force, thus displacing the predecessor's employees.

The Federal Government's procurement interests in economy
and efficiency are served when the successor contractor hires
the predecessor's employees. A carryover work force reduces
disruption to the delivery of services during the period
of transition between contractors and provides the Federal
Government the benefits of an experienced and trained work
force that is familiar with the Federal Government's personnel,
facilities, and requirements.

Therefore, by the authority vested in me as President by
the Constitution and the laws of the United States of America,
including the Federal Property and Administrative Services Act,
40 U.S.C. 101 et seq., and in order to promote economy and
efficiency in Federal Government procurement, it is hereby
ordered as follows:

Section 1. Policy. It is the policy of the Federal
Government that service contracts and solicitations for such
contracts shall include a clause that requires the contractor,
and its subcontractors, under a contract that succeeds a
contract for performance of the same or similar services at the
same location, to offer those employees (other than managerial
and supervisory employees) employed under the predecessor

contract whose employment will be terminated as a result of the
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award of the successor contract, a right of first refusal of
employment under the contract in positions for which they are
qualified. There shall be no employment openings under the
contract until such right of first refusal has been provided.
Nothing in this order shall be construed to permit a contractor
or subcontractor to fail to comply with any provision of any
other Executive Order or law of the United States.

Sec. 2. Definitions.

(a) "Service contract" or "contract" means any contract or
subcontract for services entered into by the Federal Government
or its contractors that is covered by the Service Contract Act
of 1965, as amended, 41 U.S.C. 351 et seqg., and its implementing
regulations.

(b) "Employee" means a service employee as defined in the
Service Contract Act of 1965, 41 U.S.C. 357(b).

Sec. 3. Exclusions. This order shall not apply to:

(a) contracts or subcontracts under the simplified
acquisition threshold as defined in 41 U.S.C. 403;

(b) contracts or subcontracts awarded pursuant to the
Javits-Wagner-O'Day Act, 41 U.S.C. 46-48c;

(c) guard, elevator operator, messenger, or custodial
services provided to the Federal Government under contracts or
subcontracts with sheltered workshops employing the severely
handicapped as described in section 505 of the Treasury, Postal
Services and General Government Appropriations Act, 1995, Public
Law 103-329;

(d) agreements for vending facilities entered into
pursuant to the preference regulations issued under the
Randolph-Sheppard Act, 20 U.S.C. 107; or

(e) employees who were hired to work under a Federal

service contract and one or more nonfederal service contracts
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3
as part of a single job, provided that the employees were not
deployed in a manner that was designed to avoid the purposes
of this order.

Sec. 4. Authority to Exempt Contracts. If the head of

a contracting department or agency finds that the application
of any of the requirements of this order would not serve the
purposes of this order or would impair the ability of the
Federal Government to procure services on an economical and
efficient basis, the head of such department or agency may

exempt its department or agency from the requirements of any or

all of the provisions of this order with respect to a particular

contract, subcontract, or purchase order or any class of
contracts, subcontracts, or purchase orders.

Sec. 5. Contract Clause. The following contract clause
shall be included in solicitations for and service contracts
that succeed contracts for performance of the same or similar
work at the same location:

"NONDISPLACEMENT OF QUALIFIED WORKERS

"(a) Consistent with the efficient performance of this

contract, the contractor and its subcontractors shall, except as

otherwise provided herein, in good faith offer those employees

(other than managerial and supervisory employees) employed under

the predecessor contract whose employment will be terminated as
a result of award of this contract or the expiration of the

contract under which the employees were hired, a right of first

refusal of employment under this contract in positions for which

employees are qualified. The contractor and its subcontractors
shall determine the number of employees necessary for efficient
performance of this contract and may elect to employ fewer
employees than the predecessor contractor employed in

connection with performance of the work. Except as provided in
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4
paragraph (b) there shall be no employment opening under this
contract, and the contractor and any subcontractors shall not
offer employment under this contract, to any person prior to
having complied fully with this obligation. The contractor and
its subcontractors shall make an express offer of employment to
each employee as provided herein and shall state the time within
which the employee must accept such offer, but in no case shall
the period within which the employee must accept the offer of
employment be less than 10 days.

"(b) Notwithstanding the obligation under paragraph (a)
above, the contractor and any subcontractors (1) may employ
under this contract any employee who has worked for the
contractor or subcontractor for at least 3 months immediately
preceding the commencement of this contract and who would
otherwise face lay-off or discharge, (2) are not required to
offer a right of first refusal to any employee(s) of the
predecessor contractor who are not service employees within
the meaning of the Service Contract Act of 1965, as amended,

41 U.s.C. 357(b), and (3) are not required to offer a right of
first refusal to any employee(s) of the predecessor contractor
whom the contractor or any of its subcontractors reasonably
believes, based on the particular employee's past performance,
has failed to perform suitably on the job.

"(c) In accordance with Federal Acquisition
Regulation 52.222-41(n), the contractor shall, not less
than 10 days before completion of this contract, furnish the
Contracting Officer a certified list of the names of all service
employees working under this contract and its subcontracts
during the last month of contract performance. The list shall
also contain anniversary dates of employment of each service

employee under this contract and its predecessor contracts
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either with the current or predecessor contractors or their
subcontractors. The Contracting Officer will provide the list
to the successor contractor, and the list shall be provided on
request to employees or their representatives.

"(d) If it is determined, pursuant to regulations
issued by the Secretary of Labor (Secretary), that the
contractor or its subcontractors are not in compliance with the
requirements of this clause or any regulation or order of the
Secretary, appropriate sanctions may be imposed and remedies
invoked against the contractor or its subcontractors, as
provided in Executive Order (No.) , the regulations, and
relevant orders of the Secretary, or as otherwise provided by
law.

"(e) In every subcontract entered into in order to
perform services under this contract, the contractor will
include provisions that ensure that each subcontractor will
honor the requirements of paragraphs (a) through (b) with
respect to the employees of a predecessor subcontractor or
subcontractors working under this contract, as well as of a
predecessor contractor and its subcontractors. The subcontract
shall also include provisions to ensure that the subcontractor
will provide the contractor with the information about the
employees of the subcontractor needed by the contractor to
comply with paragraph 5(c), above. The contractor will take
such action with respect to any such subcontract as may be
directed by the Secretary as a means of enforcing such
provisions, including the imposition of sanctions for
non-compliance: provided, however, that if the contractor, as
a result of such direction, becomes involved in litigation with
a subcontractor, or is threatened with such involvement, the
contractor may request that the United States enter into such

litigation to protect the interests of the United States."
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Sec. 6. Enforcement. (a) The Secretary of Labor
(Secretary) is responsible for investigating and obtaining
compliance with this order. In such proceedings, the Secretary
shall have the authority to issue final orders prescribing
appropriate sanctions and remedies, including, but not limited
to, orders requiring employment and payment of wages lost. The
Secretary also may provide that where a contractor or
subcontractor has failed to comply with any order of the
Secretary or has committed willful violations of this order or
the regulations issued pursuant thereto, the contractor or
subcontractor, and its responsible officers, and any firm in
which the contractor or subcontractor has a substantial
interest, shall be ineligible to be awarded any contract of the
United States for a period of up to 3 years. Neither an order
for debarment of any contractor or subcontractor from further
Government contracts under this section nor the inclusion of a
contractor or subcontractor on a published list of noncomplying
contractors shall be carried out without affording the
contractor or subcontractor an opportunity for a hearing.

(b) This order creates no rights under the Contract
Disputes Act, and disputes regarding the requirement of the
contract clause prescribed by section 5 of this order, to the
extent permitted by law, shall be disposed of only as provided
by the Secretary in regulations issued under this order. To the
extent practicable, such regulations shall favor the resolution
of disputes by efficient and informal alternative dispute
resolution methods. The Secretary shall, in consultation with
the Federal Acquisition Regulatory Council, issue regulations,
within 180 days of the date of this order, to the extent
permitted by law, to implement the requirements of this order.

The Federal Acquisition Regulatory Council shall issue, within
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180 days of the date of this order, to the extent permitted
by law, regulations in the Federal Acquisition Regulation
to provide for inclusion of the contract clause in Federal
solicitations and contracts subject to this order.

Sec. 7. Revocation. Executive Order 13204 of February 17,
2001, is revoked.

Sec. 8. Severability. If any provision of this order, or
the application of such provision or amendment to any person or
circumstance, is held to be invalid, the remainder of this order
and the application of the provisions of such to any person or
circumstances shall not be affected thereby.

Sec. 9. General Provisions. (a) Nothing in this order
shall be construed to impair or otherwise affect:

(1) authority granted by law to an executive
department, agency, or the head thereof; or
(ii) functions of the Director of the Office
of Management and Budget relating to budgetary,
administrative, or legislative proposals.

(b) This order shall be implemented consistent with
applicable law and subject to the availability of
appropriations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at
law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees,
or agents, or any other person. This order is not intended,
however, to preclude judicial review of final decisions by the
Secretary in accordance with the Administrative Procedure Act,

5 U.S.C. 701 et seq.
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effective immediately and shall apply to solicitations issued on

or after the effective date for the action taken by the Federal

Acquisition Regulatory Council under section 6 (b)

THE WHITE HOUSE,

January 30, 2009.

[FR Doc. 2009-02484 Filed 02/03/2009 at 8:45 am;

Date:

02/04/2009]
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Sec. 10. Effective Date. This order shall become

of this order.

Publication
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION
48 CFR Parts 2, 22, and 52

[FAC 2005-29; FAR Case 2007-013; Docket
2008-0001; Sequence 1]

RIN 9000-AK91

Federal Acquisition Regulation; FAR
Case 2007-013, Employment Eligibility
Verification

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Final rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils) have agreed on a final rule
amending the Federal Acquisition
Regulation (FAR) to require certain
contractors and subcontractors to use
the E-Verify system administered by the
Department of Homeland Security, U.S.
Citizenship and Immigration Services,
as the means of verifying that certain of
their employees are eligible to work in
the United States.
DATES: Effective Date: January 15, 2009.
Applicability Date: Contracting
Officers should modify, on a bilateral
basis, existing indefinite-delivery/
indefinite-quantity contracts in
accordance with FAR 1.108(d)(3) to
include the clause for future orders if
the remaining period of performance
extends at least six months after the
final rule effective date, and the amount
of work or number of orders expected
under the remaining performance
period is substantial.
FOR FURTHER INFORMATION CONTACT: Ms.
Meredith Murphy, Procurement
Analyst, at (202) 208-6925 for
clarification of content. For information
pertaining to status or publication
schedules, contact the FAR Secretariat
at (202) 501-4755. Please cite FAC
2005-29, FAR case 2007-013.
SUPPLEMENTARY INFORMATION:

A. Background and Purpose

Employment Eligibility Verification
Requirements

As explained more fully in the
proposed rule, the Federal Property and
Administrative Services Act of 1949
(FPASA), authorizes the President to
“prescribe policies and directives”

governing procurement policy “that the
President considers necessary to carry
out” that Act and that are “consistent”
with the Act’s purpose of “provid[ing]
the Federal Government with an
economical and efficient” procurement
system. 40 U.S.C. 101, 121. On June 6,
2008, the President exercised this
authority and the authority vested in
him under section 301 of Title 3 of the
United States Code in issuing Executive
Order 13465 “Economy and Efficiency
in Government Procurement through
Compliance with Certain Immigration
and Nationality Act Provisions and the
Use of an Electronic Employment
Eligibility Verification System.” 73 FR
33285, Jun. 11, 2008, amending
Executive Order 12989 (signed February
13, 1996, published February 15, 1996
at 61 FR 6091), previously amended by
Executive Order 13286 (signed February
28, 2003, published March 5, 2003 at 68
FR 10619). As amended, Executive
Order 12989 now provides, at Section
5.(a), that “Executive departments and
agencies that enter into contracts shall
require, as a condition of each contract,
that the contractor agree to use an
electronic employment eligibility
verification system designated by the
Secretary of Homeland Security to
verify the employment of: (i) All
persons hired during the contract term
by the contractor to perform
employment duties within the United
States; and (ii) all persons assigned by
the contractor to perform work within
the United States on the Federal
contract.” The Executive Order also
requires, at Section 5.(c), that the
Secretary of Defense, the Administrator
of General Services and the
Administrator of the National
Aeronautics and Space Administration
“amend the Federal Acquisition
Regulation to the extent necessary and
appropriate to implement the * * *
employment eligibility verification
responsibility * * * assigned to heads
of departments and agencies under this
order.”

On June 9, 2008, the Secretary of
Homeland Security designated the “E-
Verify system, modified as necessary
and appropriate to accommodate the
policy set forth in the Executive Order
* * * ag the electronic employment
eligibility verification system to be used
by Federal contractors.” (See 73 FR
33837, Jun. 13, 2008.)

This final rule responds to these
requirements, and the Secretary’s
designation, by amending the FAR to
require certain Federal contractors and
subcontractors to use the E-Verify
system (E-Verify) administered by the
Department of Homeland Security
(DHS), U.S. Citizenship and
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Immigration Services (USCIS) as the
means of verifying that certain of their
employees are authorized to work in the
United States.

E-Verify Program

The E-Verify system, formerly known
as the Basic Pilot/Employment
Eligibility Verification Program, is an
Internet-based system operated by DHS
USCIS, in partnership with the Social
Security Administration (SSA) that
allows participating employers to
electronically verify the employment
eligibility of their newly hired
employees. E-Verify represents the best
means currently available for employers
to verify the work authorization of their
employees.

Before an employer can use the E-
Verify system, the employer must enroll
in the program and agree to the E-Verify
Memorandum of Understanding (MOU)
required for program participants. The
terms of the MOU are established by
USCIS and are not negotiated with each
participant. In consenting to the MOU,
employers agree to abide by current
legal hiring procedures and to ensure
that no employee will be unfairly
discriminated against in the use of the
E-Verify program. Violation of the terms
of the MOU by the employer is grounds
for termination of the employer’s
participation in the E-Verify program.

Current law (8 U.S.C. 1324a(b))
requires all employers in the United
States to complete an Employment
Eligibility Verification Form (Form I-9)
for each newly hired employee to verify
each employee’s identity and
employment eligibility. Under this final
rule, Federal contractors will
additionally enter the worker’s identity
and employment eligibility information
into the E-Verify system, which checks
that information against information
contained in SSA, USCIS and other
Government databases.

SSA first verifies that the name, social
security number (SSN), and date of birth
are correct and, if the employee has
stated that he or she is a U.S. citizen,
confirms U.S. citizen status through its
databases. If the system confirms
identity and U.S. citizenship, and there
are no other indicators that the
information is not correct, SSA confirms
employment-eligibility. USCIS also
verifies through database checks that
any non-U.S. citizen employee is in an
employment-authorized immigration
status.

If the information provided by the
worker matches the information in the
SSA and USCIS records, no further
action will be required. E-Verify
procedures require only that the
employer record on the Form I-9 the
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verification identification number and
the result obtained from the E-Verify

query or print a copy of the transaction
record and retain it with the Form I-9.

If SSA is unable to verify information
presented by the worker, the employer
will receive an “SSA Tentative
Nonconfirmation” notice. Similarly, if
USCIS is unable to verify information
presented by the worker, the employer
will receive a “DHS Tentative
Nonconfirmation” notice. Employers
can receive a tentative nonconfirmation
notice for a variety of reasons, including
inaccurate entry of information by the
employer into the E-Verify Web site,
and changes in the worker’s name or
immigration status that the worker has
not updated in the SSA database
searched by the E-Verify system. If the
individual’s information does not match
the SSA or USCIS records, the employer
must provide the worker with a written
notice generated by the E-Verify system,
called a “Notice to Employee of
Tentative Nonconfirmation”. The
worker must then indicate on the notice
whether he or she contests or does not
contest the finding reflected in the
tentative nonconfirmation that he or she
appears unauthorized to work, and both
the worker and the employer must sign
the notice.

If the worker chooses to contest the
tentative nonconfirmation, the employer
must print a second notice generated by
the E-Verify system, called a ‘“Referral
Letter,” which contains information
about resolving the tentative
nonconfirmation, as well as the contact
information for SSA or USCIS,
depending on which agency was the
source of the tentative nonconfirmation.
The worker then has eight Federal
Government workdays to visit an SSA
office or call USCIS to try to resolve the
discrepancy. Under the E-Verify MOU,
if the worker contests the tentative
nonconfirmation, the employer is
prohibited from terminating or
otherwise taking adverse action against
the worker while he or she awaits a final
resolution from the Federal Government
agency. If the worker fails to contest the
tentative nonconfirmation, or if SSA or
USCIS is unable to resolve the
discrepancy, the employer will receive
a notice of final nonconfirmation and
the worker’s employment may be
terminated.

Participation in E-Verify does not
exempt the employer from the
responsibility to complete, retain, and
make available for inspection Forms
1-9 that relate to its employees, or from
other requirements of applicable
regulations or laws. However, the
following modified requirements apply
by reason of the employer’s

participation in E-Verify: (1) Identity
documents used for verification
purposes must have photos (except as
discussed below with respect to
accommodations); (2) if an employer
obtains confirmation of the identity and
employment eligibility of an individual
in compliance with the terms and
conditions of E-Verify, a rebuttable
presumption is established that the
employer has not violated section
274A(a)(1)(A) of the Immigration and
Nationality Act (INA) with respect to
the hiring of the individual; (3) the
employer must notify DHS if it
continues to employ any employee for
whom the employer has received a final
nonconfirmation, and the employer is
subject to a civil money penalty
between $500 and $1,000 for each
failure to notify DHS of continued
employment following a final
nonconfirmation; (4) if an employer
continues to employ an employee after
receiving a final nonconfirmation and
that employee is subsequently found to
be an unauthorized alien, the employer
is subject to a rebuttable presumption
that it has knowingly employed an
unauthorized alien in violation of
Immigration and Nationality Act (INA)
section 274A(a); and (5) no person or
entity participating in E-Verify is civilly
or criminally liable under any law for
any action taken in good faith reliance
on information provided through the
confirmation system.

Further information on registration for
and use of E-Verify can be obtained via
the Internet at http://www.dhs.gov/E-
Verify.

E-Verify Basis and Development

1. Legislative History

Laws pertaining to the control of
illegal immigration have received
serious attention from Congress and the
Executive Branch since at least the early
1950s. Chief among the legislative
approaches to these problems has been
the proposed establishment of penalties
for the employment of undocumented
aliens and related laws requiring the
verification of employment
authorization. See INA Section 274(a),
codified at 8 U.S.C. 1324(a). The House
of Representatives Report filed with the
Immigration Reform and Control Act of
1986 (IRCA), found at 1986 U.S. Code
Cong. and Adm. News, p. 5649, clearly
describes the basis for that legislation:

This legislation seeks to close the back
door on illegal immigration so that the front
door on legal immigration may remain open.
The principal means of closing the back door,
or curtailing future illegal immigration, is
through employer sanctions. The bill would
prohibit the employment of aliens who are
unauthorized to work in the United States

because they either entered the country
illegally, or are in an immigration status
which does not permit employment. U.S.
employers who violate this prohibition
would be subject to civil and criminal
penalties. Employment is the magnet that
attracts aliens here illegally or, in the case of
nonimmigrants, leads them to accept
employment in violation of their status.
Employers will be deterred by the penalties
in this legislation from hiring unauthorized
aliens and this, in turn, will deter aliens from
entering illegally or violating their status in
search of employment. The logic of this
approach has been recognized and backed by
the past four administrations * * *. Now, as
in the past, the Committee remains
convinced that legislation containing
employer sanctions is the most humane,
credible and effective way to respond to the
large-scale influx of undocumented aliens.
While there is no doubt that many who enter
illegally do so for the best of motives—to
seek a better life for themselves and their
families—immigration must proceed in a
legal, orderly and regulated fashion. As a
sovereign nation, we must secure our
borders.

H.R. Rep. No. 99-682(1), 99th Cong.,
1st Sess. 46 (1986), 1986 U.S. Code
Cong. & Admin. News, p. 5649. INA
Section 274A, as established by IRCA,
thus prohibits any “person or other
entity”” from knowingly hiring, or
knowingly continuing to employ, any
unauthorized alien. INA section 274A(b)
provides for an “Employment
Verification System,” which requires
that employers attest, after examination
of documentation presented by the
employee, that the person being hired,
recruited or referred for employment is
not an unauthorized alien. INA section
274A also provides for the assessment of
civil monetary penalties and cease and
desist orders against any employer that
has knowingly hired or continued to
employ an unauthorized alien, or that
has failed to comply with the
employment verification system
mandated by INA section 274A(b). 8
U.S.C. 1324a(e)(4)-(e)(5).

Employers who engage in a “‘pattern
or practice” of violating the prohibition
against illegal employment of
unauthorized workers may face criminal
sanctions. INA section 274A(f), 8 U.S.C.
1324a(f). DHS U.S. Immigration and
Customs Enforcement (ICE) investigates
complaints of potential violations of
INA section 274A by inspecting
employment eligibility verification
forms maintained by employers with
respect to their current and former
employees, and compelling the
production of evidence or the
attendance of witnesses by subpoena. 8
U.S.C. 1324a(e)(2); 8 CFR 274a.2(b)(2).
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Development of E-Verify

E-Verify provides a modern means of
verifying employment authorization
information in addition to the
traditional I-9 process. When Congress
established the paper-based
employment verification system in 8
U.S.C. 1324a(b), it directed the
President to evaluate that system’s
security and efficacy and implement
necessary changes, subject to
congressional oversight. 8 U.S.C.
1324a(d). Congress also authorized the
President to establish demonstration
projects designed to strengthen the
employment verification system. 8
U.S.C. 1324a(d)(4).

The first demonstration project, in
1992, included the Telephone
Verification System (TVS) pilot
program—a predecessor to the E-Verify
system. 69 Interpreter Releases 702
(June 8, 1992); 515 (Apr. 27, 1992). In
1996, Congress established the Basic
Pilot program—now called E-Verify—as
part of the Illegal Immigration Reform
and Immigrant Responsibility Act
(IIRIRA). Public Law 104-208, Sections
401-405, 110 Stat. 3009-655—-3009-666
(1996) (8 U.S.C. 1324a note).

On August 10, 2007, the Acting
Director of the Office of Management
and Budget instructed agencies to
encourage their existing and future
contractors to use E-Verify and attached
a letter that DHS had sent to its major
contractors encouraging their use of E-
Verify and emphasizing E-Verify’s
ability to help contractors comply with
immigration law. See “Memorandum for
the Heads of Departments and Agencies
M-07-21,” Stephen S. McMillin, Acting
Director, Office of Management and
Budget (August 10, 2007) (http://
www.whitehouse.gov/omb/memoranda/
fv2007/m07-21.pdf) attaching “‘Letter
from Paul A. Schneider, Under
Secretary for Management” (Aug. 10,
2007). The OMB Memorandum also
announced that the Federal Acquisition
Regulatory Council was developing
appropriate Governmentwide regulatory
coverage to apply E-Verify to Federal
contractors. It also indicated that by
October 1, 2007, all Federal departments
and agencies should begin verifying
their new hires through E-Verify.

Compliance Requirements for Federal
Contractors

The Executive branch has long
recognized that the instability and lack
of dependability that afflicts contractors
that employ unauthorized workers
undermines overall efficiency and
economy in Government contracting.
The first formal expression of this
policy is found in Executive Order

12989, signed by President Clinton in
February 1996. (See 61 FR 6091, Feb.
15, 1996.) That Order, which pre-dated
Congress’s enactment of IIRIRA
authorizing what is now the E-Verify
program, found that the presence of
unauthorized aliens on a contractor’s
workforce rendered that contractor’s
workforce less stable and reliable than
the workforces of contractors who do
not employ unauthorized aliens:

Stability and dependability are important
elements of economy and efficiency. A
contractor whose work force is less stable
will be less likely to produce goods and
services economically and efficiently than a
contractor whose work force is more stable.
It remains the policy of this Administration
to enforce the immigration laws to the fullest
extent, including the detection and
deportation of illegal aliens. In these
circumstances, contractors cannot rely on the
continuing availability and service of illegal
aliens, and contractors that choose to employ
unauthorized aliens inevitably will have a
less stable and less dependable work force
than contractors that do not employ such
persons. Because of this Administration’s
vigorous enforcement policy, contractors that
employ unauthorized alien workers are
necessarily less stable and dependable
procurement sources than contractors that do
not hire such persons. I find, therefore, that
adherence to the general policy of not
contracting with providers that knowingly
employ unauthorized alien workers will
promote economy and efficiency in Federal
procurement.

Executive Order 12989 (preamble), 61
FR 6091. This finding is as applicable
today as it was in 1996. The
Government is aware, in particular, of
recent instances where Federal
Government contracts have been
disrupted when the contractor’s
employees were identified as
unauthorized workers. See, e.g., Tami
Abdollah, “2 Sentenced for Hiring
Illegal Migrants; Golden State Fence
Executives Get Probation and Fines, and
the Company is Ordered to Forfeit $4.7
Million in Profits,” Los Angeles Times,
March 29, 2007, (detailing the criminal
prosecution of two Federal Contractor
company executives for hiring illegal
workers that resulted in a guilty plea;
judgment of probation and combined
$300,000 in fines for the two
individuals in addition to the forfeiture
of $4.7 million in company profits the
company reaped by employing
unauthorized immigrant workers);
Karen Lee Ziner, “‘3 at Bianco Plant
Indicted on Immigration Charges,”
Providence Journal Bulletin, August 4,
2007, at A3 (reporting the indictment of
company president along with two
managers for “conspiring to harbor and
hire illegal immigrants’ to work on
Government contracts valued over $200
million); Mark Bowes, “U.S.
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Immigration Agents Arrest 33: Workers
at Richmond Site of New Federal
Courthouse Alleged to be Here
Tllegally,” Richmond Times Dispatch,
May 8, 2008, at B3 (reporting the arrest
of 33 alleged illegal immigrant workers
employed by a Federal contractor
during a raid by immigration authorities
at the construction site of a future
Federal courthouse in Richmond,
Virginia); Giovanna Dell’Orto, “Illegal
Immigrants Arrested at Military Bases,”
Press-Register, January 20, 2007, at B12
(publishing an article on the arrest of
roughly 40 illegal immigrant workers
over a three day period that were hired
by Federal contractors to work at three
different military bases including Fort
Benning in Georgia and the Marine Corp
Base Quantico in Virginia); Rob Bell,
“Mills Manufacturing Corporation
Raided by ICE,” Western Carolina
Business Journal, August 15, 2008
(reporting that immigration officials
raided a Federal defense contractor and
arrested 57 illegal immigrant workers).

Consistent with the President’s
authority under FPASA, and to “ensure
the economical and efficient
administration and completion of
Federal Government contracts,”
Executive Order 12989 instructed the
Attorney General of the Department of
Justice to investigate to determine
whether a contractor or an
organizational unit thereof is not in
compliance with the INA employment
provisions, transmit that determination
to the contracting agency and have the
head of the contracting agency pursue
debarment or other such action as may
be appropriate under the FAR. (See
Executive Order 12989, Sections 3 and
4.) With the establishment of the DHS,
the Attorney General’s investigative
authority transferred to the Secretary of
Homeland Security. See Executive
Order 13286, Sec. 19, (Feb. 28, 2003), 68
FR 10623. Thus, as early as 1996,
agencies were instructed to use
provisions within the FAR to support
economical and efficient Federal
Government contracting by avoiding
doing business with contractors that
employ unauthorized workers.

On June 6, 2008, President Bush
issued Executive Order 13465,
amending Executive Order 12989 by
adding an electronic employment
eligibility verification requirement to
strengthen the long-standing Executive
branch policy of furthering economical
and efficient contracting through only
contracting with Federal contractors
who employ persons in the United
States who are authorized to work in the
United States. Executive Order 13465
echoes the findings and conclusions
stated in Executive Order 12989 and
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builds upon the “economy and
efficiency” justifications for the 1996
Executive Order in light of the
significant advances in the technology
for employment eligibility verification
that have been made since the issuance
of Executive Order 12989. As amended,
Executive Order 12989 now states:

It is the policy of the Executive branch to
use an electronic employment verification
system because, among other reasons, it
provides the best available means to confirm
the identity and work eligibility of all
employees that join the Federal workforce.

* * *[find, therefore, that adherence to the
general policy of contracting only with
providers that do not knowingly employ
unauthorized alien workers and that have
agreed to utilize an electronic employment
verification system designated by the
Secretary of Homeland Security to confirm
employment eligibility of their workforce
will promote economy and efficiency in
Federal procurement.

Executive Order 12989, as amended
by Executive Order 13465, 73 FR 33285.

Executive Order 12989, as amended,
further specifically directs the agency
heads of DoD, GSA and NASA to
implement this policy through
amendments to the FAR. Executive
Order 13465 at Section 3, 73 FR 33286.
Accordingly, the Councils amend the
FAR in this final rule in accordance
with the President’s direction, pursuant
to his authority under FPASA to
“prescribe policies and directives”
governing Federal procurement that are
consistent with the Act’s aim of
providing the Federal Government with
an economical and efficient
procurement system. 40 U.S.C. 101, 121.

B. Final Rule

Summary of the Elements of the
Proposed Rule That Are Retained in the
Final Rule

This final rule inserts a clause into
Federal contracts committing
Government contractors to use the
USCIS E-Verify System to verify that all
of the contractors’ new hires, and all
employees (existing and new) directly
performing work under Federal
contracts, are authorized to work in the
United States. Consistent with the
requirements first set forth in the
proposed rule, the final rule—

1. Exempts contracts that are for—

o Commercially available off-the-shelf
(COTS) items; and

e Items that would be COTS items but
for minor modifications.

2. Requires inclusion of the clause in
subcontracts over $3,000 for services or
for construction.

3. Requires contractors and
subcontractors to use E-Verify to
confirm the employment eligibility of

all existing employees who are directly
performing work under the covered
contract.

4. Applies to solicitations issued and
contracts awarded after the effective
date of the final rule in accordance with
FAR 1.108(d). Under the final rule,
Departments and agencies should, in
accordance with FAR 1.108(d)(3),
amend—on a bilateral basis—existing
indefinite-delivery/indefinite-quantity
contracts to include the clause for future
orders if the remaining period of
performance extends at least six months
after the effective date of the final rule.

5. In exceptional circumstances,
allows a head of the contracting activity
to waive the requirement to include the
clause. This authority is not delegable.

The rule is written to apply the above
requirements in a manner that will
ensure effective compliance by the
contractor community, and is
reasonably limited in certain
circumstances to minimize the burden
on participants in the Federal
procurement process.

Changes Adopted in the Final Rule

Below is a summary of changes made
to the final rule:

1. Significantly Extended Timelines—
The final rule amends the proposed rule
to permit Federal contractors
participating in the E-Verify program for
the first time a longer period—90
calendar days from enrollment instead
of 30 days as initially proposed—to
begin using the system for new and
existing employees. The final rule also
provides a longer period after this initial
enrollment period—30 calendar days
instead of 3 business days—for
contractors to initiate verification of
existing employees who have not
previously gone through the E-Verify
system when they are newly assigned to
a covered Federal contract. Contractors
already enrolled and using the program
as Federal contractors will have the
same extended timeframe to initiate
verification of employees assigned to
the contract, but the time limits will be
measured from contract award date
instead of from the contractor’s E-Verify
enrollment date. With regard to
verification of new hires, a contractor
that has already been enrolled as a
Federal contractor for 90 calendar days
or more will have the standard 3
business days from the date of hire to
initiate verification of new hires. Those
contractors that have been enrolled in
the program for less than 90 calendar
days will have 90 calendar days from
the date of enrollment as a Federal
contractor to initiate verification of new
hires.

2. Covered Prime Contract Value
Threshold—The final rule requires the
insertion of the E-Verify clause for
prime contracts above the simplified
acquisition threshold ($100,000) instead
of the micro-purchase threshold
(83,000).

3. Contract Term—The final rule
clarifies that the E-Verify clause need
not be inserted into prime contracts
with performance terms of less than 120
days.

4. Institutions of Higher Education—
The final rule modifies the contract
clause so that institutions of higher
education need only verify employees
assigned to a covered Federal contract.

5. State and Local Governments and
Federally Recognized Indian Tribes—
Similarly, under the final rule, State and
local governments and Federally
recognized Indian tribes need only
verify employees assigned to a covered
Federal contract.

6. Sureties—Under the final rule,
sureties performing under a takeover
agreement entered into with a Federal
agency pursuant to a performance bond
need only verify employees assigned to
the covered Federal contract.

7. Security Clearances and HSPD-12
credentials—The final rule exempts
employees who hold an active security
clearance of confidential, secret or top
secret from verification requirements.
The rule also exempts employees for
which background investigations have
been completed and credentials issued
pursuant to the Homeland Security
Presidential Directive (HSPD)-12,
“Policy for a Common Identification
Standard for Federal Employees and
Contractors,” which the President
issued on August 27, 2004.

8. All Existing Employees Option—
The final rule provides contractors the
option of verifying all employees of the
contractor, including any existing
employees not currently assigned to a
Government contract. A contractor that
chooses to exercise this option must
notify DHS and must initiate
verifications for the contractor’s entire
workforce within 180 days of such
notice to DHS.

9. Expanded COTS-related
exemptions for:

e Bulk cargo—The rule will not apply
to prime contracts for agricultural
products shipped as bulk cargo that
would otherwise have been categorized
as COTS; and

* Certain services associated with the
provision of COTS items or items that
would be COTS items but for minor
modifications.

10. Allows the Head of the
Contracting Activity to waive E-Verify
requirements after contract award,
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either temporarily or for the period of
performance.

11. Definitions:

« Employee assigned to the contract—
The final rule clarifies that employees
who normally perform support work,
such as general company administration
or indirect or overhead functions, and
that do not perform any substantial
duties applicable to an individual
contract, are not considered to be
directly performing work under the
contract.

e Subcontract and subcontractor—
Adds definitions derived from FAR
44.101.

B. Response to Comments Received on
the Notice of Proposed Rulemaking
Docket

The Department of Defense (DoD),
General Services Administration (GSA)
and National Aeronautics and Space
Administration (NASA) published a
notice of proposed rulemaking (NPRM)
in this action on June 12, 2008. (See 73
FR 33374.) The NPRM directed the
submission of comments to the Federal
eRulemaking portal, http://
www.regulations.gov, as well as by
facsimile and by mail to the FAR
Secretariat, with reference to FAR Case
2007-013, Docket 2008-0001; Sequence
1, on or before August 11, 2008. The
agencies received more than 1,600
public comments on the proposed
rulemaking from individuals,
organizations, corporations, trade
associations, chambers of commerce and
Government entities.

Comments submitted to the docket for
this rulemaking were distributed
relatively evenly among various issues,
with concerns about the Government’s
authority to promulgate the rule and
questions about the DHS’s and SSA’s
collective ability to administer the rule
receiving the greatest number of
comments. Eleven commenters stated
that the 60-day public comment period
was inadequate to evaluate, research,
and prepare responses to a complex
proposed rule. Those commenters asked
the Councils to extend the comment
period to allow more time to research
and respond to the proposed rule.

The Councils declined to extend the
public comment period after concluding
that the period was adequate. The
current web-based E-Verify system,
which has been active and available to
employers since 2004, has been the
subject of significant public scrutiny,
including in public hearings before
Congress. This has, over time,
disseminated considerable information
about the program to the public. As a
result, most commenters did not request
additional time to gather information

and submit comments, and those that
did request additional time failed to
raise novel or difficult issues that could
have justified an extension. Moreover,
the comments received more than
adequately provided substantial
information on which the Councils
could make a final decision.
Accordingly, the Councils do not
believe that there is a basis for
extending the comment period related
to this rule.

Support for the Rule

Comment: More than 600 commenters
wrote in support of the proposed rule
and strongly urged its adoption. One
commenter noted that it has been illegal
for more than 20 years, i.e., since 1986,
to hire an individual who is not
authorized to work in the United States.
Another commenter, who identified
himself as a 30-year Human Resources
professional, stated that this E-Verify
system is not too burdensome for
employers. A third commenter said that
the “E-Verify program WORKS!” and
that he has found it to work accurately
100 percent of the time.

The majority of these commenters
expressed overall support for the
Executive Order’s instruction for
Federal agencies to contract with
employers that use E-Verify to check the
employment eligibility of all persons
performing work on Federal contracts
and of all persons hired by the
contractor. Some commenters
applauded E-Verify because it will
establish a level playing field and
prevent some employers from obtaining
a competitive advantage by exploiting
unauthorized workers for lower pay.
Many commenters noted that—for 22
years—it has been against the law to
hire workers who are not authorized to
work in the U.S. This is not a new
requirement, they say; it merely puts
some teeth into the existing law. Other
commenters observed that E-Verify will
help stem the problem of identity theft
by requiring employers to check photo
identification.

Response: The Councils appreciate
these supportive comments for use of E-
Verify in the Federal Government
procurement system, but note that
application of the system in this context
is not meant to regulate immigration,
but to provide the Federal Government
with stable and dependable contractors
which, ultimately, results in a more
economical and efficient procurement
system.

Requests for a More Comprehensive
Solution

Comment: A number of commenters
suggested that merely requiring the use
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of the E-Verify system by Federal
contractors was not a comprehensive
solution. They strongly advocate
“fixing” the “broken” immigration
system. Some commenters see the
solution as giving people a path to legal
status, others see it as providing
“tangible solutions for the over 7
million undocumented workers in our
economy,” some see it as enabling
swifter and earlier access to work
permits, and still other commenters
advocate improved ICE auditing teams.
One commenter claims that, “[w]hile
employer sanctions and a mandatory
employment document verification
system may be an appropriate part of an
effective immigration reform package,
standing alone they only exacerbate the
problems they are ostensibly designed
to address.”

Response: Comprehensive
immigration reform is beyond the scope
of this rulemaking and was not the
purpose of Executive Order 12989, as
amended. The mandate given to the
FAR Councils was to implement the
President’s Executive Order of June 6,
2008, as a means of creating a more
economical and efficient Federal
Government procurement system. The
employment of persons unauthorized to
work in the U.S. has been against the
law for 22 years. Completion of the
Form 1-9 is still required of all
employers and this rule does not change
that requirement. This rule merely
provides a more convenient, faster, and
more consistent means of determining
whether an individual is, or is not,
authorized to work in the U.S. to
establish greater stability and
dependability among the Federal
contractor workforce.

Authority
1. Immigration Statutes
a. Voluntary Participation in E-Verify

1. Comment. Many commenters
challenge the Councils’ authority to
promulgate the Rule, arguing that the
insertion of a clause into Federal
contracts that commits Federal
contractors to use E-Verify conflicts
with the congressional intent expresse:
in the IIRIRA that participation in E-
Verify be “voluntary.” Some
commenters further argue that the E-
Verify program is de facto mandatory
because contractors who elect not to
enter into Federal contracts on account
of E-Verify will go out of business.

Response: The Councils disagree.
Section 402(a) of IIRIRA states, in
relevant part, that “the Secretary of
Homeland Security may not require any
person or other entity to participate in
a pilot program.” 8 U.S.C. 1324a note,

a
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Section 402(a). On its face, this statutory
limitation applies only to the Secretary
of Homeland Security and does not
apply to the President or the Councils.
Because the requirement to insert the
contract clause set forth in this rule
comes from a presidential action,
Executive Order 12989, as amended,
and from this rulemaking undertaken by
the Councils, it is not a requirement
imposed by the Secretary of Homeland
Security and therefore does not run
afoul of section 402(a) of IIRIRA.

Moreover, acceptance of a Federal
procurement contract is, by definition, a
voluntary act. The rule sets forth a
performance requirement to be included
as a contract clause in contracts entered
into or negotiated anew after the
effective date of the rule. In AFL-CIO v.
Kahn, the D.C. Circuit Court of Appeals,
sitting en banc, rejected the claim that
the Carter Administration’s insistence
that Federal contractors agree to comply
with wage and price controls rendered
those controls “mandatory” in violation
of the Council on Wage and Price
Stability Act (COWPSA). 618 F.2d 784
(D.C. Cir. 1979). The Kahn Court
analogized the procurement
requirement at issue to “those Federal
programs that offer funds to State and
local governments on certain
conditions. The Supreme Court has
upheld such conditional grants,
observing on one occasion through
Justice Cardozo that ‘to hold that motive
or temptation is equivalent to coercion
is to plunge the law in endless
difficulties.”” AFL-CIO v. Kahn, 618
F.2d at 794 (quoting Steward Machine
Co. v. Davis, 301 U.S. 548, 589-590
(1937)). According to the D.C. Circuit:

Any alleged mandatory character of the
procurement program is belied by the
principle that no one has a right to a
Government contract. As the Supreme Court
ruled in Perkins v. Lukens Steel Co., “[The]
Government enjoys the unrestricted power
* * * to determine those with whom it will
deal, and to fix the terms and conditions
upon which it will make needed purchases.”
Those wishing to do business with the
Government must meet the Government’s
terms; others need not.
AFL-CIO v. Kahn, 618 F.2d at 794. If a
contractor chooses to do business with
the Federal Government, then the
Federal Government can, and routinely
does, impose contract performance
requirements. Where, as with this rule,
such requirements are imposed through
contract terms included in contracts, a
contractor’s agreement to abide by those
terms of the agreement is not
“involuntary.”

2. Comment: Many commenters
suggested that IIRIRA and the INA limit
the types of employers which can be

required to participate in the Basic Pilot
Program. These commenters asserted
that the proposed rule’s promulgation of
a contract clause committing Federal
contractors to use E-Verify violates the
congressional intent behind IIRIRA,
because Federal contractors are not one
of the classes of employers which can be
required to participate in Basic Pilot.
Some commenters suggested that
Congress consciously chose to exclude
Government contractors from the subset
of employers for which participation in
Basic Pilot would be mandatory. Many
commenters also asserted that, because
of this alleged violation of congressional
intent, the Administration lacks the
constitutional authority to promulgate
this policy through Executive Order or
through this rulemaking.

Response: The Councils disagree.
TIRIRA requires participation in E-Verify
by certain employers, including
Executive departments and the
legislative branch, as well as employers
found to have violated INA section
274A. There is nothing in the text of
TIRIRA that prohibits the President,
acting pursuant to separate statutory
authority, from requiring additional
classes of employers to participate in E-
Verify as a condition of contracting with
the Federal Government. Nor is there
any indication in the legislative history
to suggest that Congress ever
specifically considered and rejected a
proposal to include Federal contractors
in the E-Verify program. Here, the
President has acted within his authority
under FPASA and 3 U.S.C. 301 and
issued an Executive Order to improve
the dependability and stability of the
Federal contractor workforce by
requiring Federal agencies to contract
with businesses that electronically
verify the employment eligibility of
their employees. In his Executive Order,
the President tasked the Secretary of
Homeland Security with designating an
appropriate electronic verification tool
and charged the FAR Councils with the
responsibility to promulgate a rule to
implement the requirements of the
Executive Order. The Secretary of
Homeland Security and the FAR
Councils have acted in accordance with
the President’s directive, issued as an
exercise of his authority under FPASA,
and in so doing, neither the Secretary
nor the Councils have taken any action
in conflict with IIRIRA. Congress merely
prohibited the Secretary of Homeland
Security from requiring participation in
E-Verify by other persons or entities,
and this rule does not violate that
prohibition, as described above.

b. Existing Employees

Comment: Many commenters asserted
that because IIRIRA created the Basic
Pilot program as a tool to confirm
employment eligibility of newly hired
employees, the contractual
requirement—announced by Executive
Order and implemented through this
rulemaking—that existing employees
assigned to Government contracts be
verified (or re-verified) through E-Verify
is contrary to law.

Response: The Councils disagree.
Executive Order 12989, as amended,
instructs executive departments and
agencies to require, as a condition of
contracting, that the contractor agree to
use an electronic employment eligibility
verification system “to verify the
employment of * * * all persons
assigned by the contractor to perform
work within the United States on the
Federal contract.” This Executive Order
is based on the President’s exercise of
his authority under FPASA to prescribe
policies that promote economy and
efficiency in federal contracting. 40
U.S.C. 101, 121.

The Basic Pilot statute does not
prohibit the verification of existing
employees’ work eligibility called for by
this presidential directive. The Basic
Pilot statute lays out a set of procedures
that employers using the system must
follow “in the case of the hiring (or
recruitment or referral) for employment
in the United States. * * *” IIRIRA
section 403(a). The statute also sets out
the parameters for the “employment
eligibility confirmation system’ that the
Secretary of Homeland Security must
establish. IIRIRA section 404. Nothing
in either of these sections, however—or
in any other part of the Basic Pilot
statute—prohibits the use of the
confirmation system for existing
employees or prohibits the President,
acting pursuant to separate statutory
authority, from requiring federal
contractors to use the confirmation
system for existing employees as a
condition of contracting with the federal
government.

c. Congressional Notification

Comment: Commenters noted that
IRCA requires the Administration to
notify Congress before implementing
any changes to the employment
verification system ‘“‘established under
subsection (b) of [INA section 274A].”
INA section 274A(d)(1), (d)(3). These
commenters suggest that this
rulemaking amounts to such a change,
and that it may not be implemented
without notice to Congress called for in
section 274A(d)(3).
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Response: The Councils disagree. This
rule instructs Federal contracting
officers to insert the specified clause
into future Federal contracts, thereby
committing Federal contractors to use
the E-Verify system as specified in the
rule. It does not, however, constitute a
change to “the requirements of
subsection (b)” of INA section 274A,
which established the paper-based Form
1-9 employment verification process.
The I-9 process that all employers must
follow at the time of hire continues to
apply to Federal contractors without
any change. This rule, and the Executive
Order on which it is based, promotes
economy and efficiency in Federal
contracting by assisting employers to
avoid employment of unauthorized
workers and by limiting the risk that
Federal contracts performed in the
United States will be staffed by persons
unauthorized to work in the United
States.

2. Executive Order Authority

Comment: As noted above, many
commenters challenged the President’s
authority to issue the Executive Order
under FPASA. These commenters
suggested that Executive Order 12989
does not promote “economy’” and
“efficiency” in Government contracting,
and that the Executive Order is therefore
not supported by FPASA’s statement
that the President may enact
procurement regulations which further
those two ends. Commenters also
contended that the main purpose of the
Executive Order is to advance a social
policy—a strengthening of the
immigration enforcement relating to
employment in the United States—in a
way that is contrary to congressional
intent, and that the President’s power
recognized by FPASA cannot be
employed by the Executive Branch to
advance policies that conflict with the
statutes passed by Congress.

Response: These challenges to the
legal authority for Executive Order
12989 are outside the scope of this
rulemaking. The Councils note,
however, that Executive Order 12989
falls well within the established legal
bounds of presidential directives
regarding procurement policy. FPASA
authorizes the President to craft and
implement procurement policies that
further the Act’s statutory goals of
promoting “economy”” and “efficiency”
in Federal procurement. See, e.g., UAW-
Labor Employment & Training Corp. v.
Chao, 325 F.3d 360, 366 (D.C. Cir. 2003)
(affirming authority of the President
under FPASA to require federal
contractors, as a condition of
contracting, to post notices informing
workers of certain labor law rights);

Kahn, 618 F.2d at 792-793 (upholding
an Executive Order implementing
procurement wage and price controls,
noting need for a “nexus” between
those wage and price controls and
procurement economy and efficiency).
The fundamental “economy and
efficiency” principles underlying the
Executive Order were first articulated in
the original Executive Order 12989,
issued in February 1996, which
concluded that contracting with
employers who hire unauthorized
workers in violation of the INA
undermines the economy and efficiency
of the Federal procurement system. The
1996 Executive Order imposed
debarment penalties on contractors
found to have violated the immigration
laws, and was never found by a court to
be inconsistent with FPASA, the INA, or
IRCA. Executive Order 13465 amends
Executive Order 12989 to use new
employment verification technology in
order to advance the same goal of
ensuring a stable and dependable
Federal contractor workforce and more
economical and efficient Federal
Government contracting. See 73 FR
33285 (“This order is designed to
promote economy and efficiency in
Federal Government procurement.
* * *Ifind * * * that adherence to the
general policy of contracting only with
providers that do not knowingly employ
unauthorized alien workers and that
have agreed to utilize an electronic
employment verification system
designated by the Secretary of
Homeland Security to confirm the
employment eligibility of their
workforce will promote economy and
efficiency in Federal procurement.”)
The President has determined that this
rule will produce net economy and
efficiency gains in Federal procurement.
The Councils also disagree with
assertions that the proposed rule is a
veiled attempt to modify immigration
policy under the guise of procurement
regulation. This rule implicates
immigration, but does so in a
permissible manner. The President may,
under FPASA, promulgate procurement
policies and directives touching upon
policy matters beyond Government
contracting, so long as there is a
sufficiently close “nexus’ between the
policy or directive and the promotion of
economy and efficiency in Federal
procurement. See Chao, 325 F.3d at
366—-67; Kahn, 618 F.2d at 792; Chamber
of Commerce v. Reich, 74 F.3d 1322,
1337 (D.C. Cir. 1996) (“[T]he President,
in implementing the Procurement Act,
may * * * draw upon * * * secondary
policy views * * * that are directed
beyond the immediate quality and price
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of goods and services purchased.”). In
this case, the “nexus” is explained at
some length in the text of Executive
Order 13465. (See 73 FR 33285.)

3. The MOU Requirement

Comment: One commenter specified
that “[t]he inclusion of an MOU in
addition to, or as a supplement to, the
contract performance requirements, is
contrary to contract formation law in
that it might create a separately
enforceable (and potentially conflicting)
obligation between the parties beyond
the scope of the contract and could
create confusion and result in problems
with contract administration and/or
lead to the submission of contract
claims.”

Response: The Councils do not concur
with these comments. The requirement
in this clause for the contractor to
comply with the requirements of a
secondary agreement is no different
than any other contract term that
requires adherence to a standard or a
specification. The clause merely
requires adherence to the conditions of
the MOU as part of the contractor’s
performance duties. The terms of the E-
Verify MOU are readily available to the
public, and were included in the docket
of this rulemaking on the
www.regulations.gov Web site so that
commenters on this rule would have the
opportunity to review and take into
consideration the proposed terms of that
agreement in providing comments on
this rulemaking. Potential contractors
have adequate advance notice of the
ancillary agreement with which they
must comply.

4. Consistency With Other Federal
Regulations

a. FAR Guiding Principles

Comment: Several commenters claim
that the proposed rule contradicts many
of the guiding principles used in the
creation of the FAR, including (1)
minimizing administrative operating
costs, (2) conducting business with
integrity, fairness, and openness, and (3)
promoting competition.

Response: Commenters claim that
administrative operating costs can
include start-up, implementation,
training, and maintenance costs; and the
Councils agree. All of these costs were
included, and evaluated, in the
Regulatory Impact Analysis (RIA)
released with the proposed rule. Some
adjustments have been made to the RIA
as a result of comments received in
response to the proposed rule, and they
are addressed in the Regulatory
Flexibility Analysis section of this rule.
Commenters claim that there are also
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other direct and indirect costs to
employers who use E-Verify—
employers may perceive foreign-born
workers as more expensive to employ
than native-born workers due to the
database inaccuracies. Commenters
claim that resolving tentative
nonconfirmations and correcting
employee records costs time and money
and affects other resources. In claiming
that the costs associated with the
proposed rule do not minimize
administrative costs, however, the
commenters overlook the costs already
incurred by contractors as a result of the
1-9 process mandated by the INA, and
they overlook the gains in stability and
reliability of the Federal contractor
workforce that contractors’ use of E-
Verify will produce.

The Councils also disagree with the
claim by some commenters that the
proposed rule fails to advance integrity,
fairness, and openness in the way
business is conducted. While
Government-commissioned reports have
found some employer abuse of the
program, discriminatory behavior and
other such prohibited employment
practices is not encouraged by the E-
Verify system. Use of E-Verify cannot
prevent all such illegal action, but the
record created by use of the system does
make it more difficult for an employer
engaged in discrimination to conceal its
unlawful behavior. If any employer
engages in discriminatory practices,
such abuses should be reported to the
appropriate Federal and State agencies
responsible for enforcement of the anti-
discrimination laws.

Commenters claim that the proposed
rule does not encourage competition
because the harmful impact on small
businesses (many of which are
minority-, immigrant-, or family-owned)
is disproportionate and makes the
playing field for small businesses more
uneven. The claim of a disproportionate
impact on small businesses is addressed
elsewhere in this rule (see the
Regulatory Flexibility Analysis section
of this rule). However, the Councils
believe that there is an impact on
competition, and it believes that the
impact is positive rather than negative.
Use of the E-Verify system will make it
more difficult for firms to gain a
competitive edge by hiring
unauthorized workers at lower pay.

b. DHS Regulations

Comment: One commenter asserted
that the proposed rule’s requirement to
re-verify certain employees violates
existing DHS regulations.

Response: As the commenter did not
identify the specific DHS regulations
allegedly violated, this comment is not

susceptible to a response. Other
commenters have made similar
assertions that E-Verify is contrary to
law and the Councils have addressed
these specific concerns. The Councils
are not aware of any DHS regulation
violated by this final rule.

c. Verification of Federal Employees
Comment: Several commenters noted
that OMB has directed all Federal
departments and agencies to use E-
Verify on their newly-hired employees,
but not on their existing employees.
These commenters asserted that the
proposed rule is inconsistent with that
OMB decision, because the rule requires
Federal contractors to use E-Verify on
not only new hires but also on existing
employees working on Federal
contracts, and argue that Federal
contractors should not be held to a
higher verification standard than is
applied to the Executive branch.
Response: The Councils disagree. The
rule is consistent with the policy
announced in Executive Order 12989
requiring the Executive branch to
contract with employers that agree to
use E-Verify for their employees who
are working on a covered Federal
contract. The aim of the Executive Order
is to promote economy and efficiency in
Federal procurement by ensuring stable
and dcﬁ)cndablc Federal contractors.
Furthermore, Federal employees are
required to undergo background checks
pursuant to HSPD-12, which mandates
that a person must be suitable
(minimum of a national agency check
with inquiries (NACI)) in order to be
issued an HSPD-12 card. HSPD-12
requires certain credentialing standards
prior to issuing personal identity
verification cards. These standards
include verification of name, date of
birth, and social security number
(among other data points) against
Federal and private data sources. The
Councils agree that the degree of
scrutiny applied to individuals granted
HSPD-12 credentials provides sufficient
confidence that any such person is
likely truthful about his or her
authorization to work in the United
States that additional investigation
through E-Verify is not necessary.

d. Appropriate Scope of Regulations

Comment: One commenter suggested
that the proposed rule’s goal was to
“protect U.S. workers”—one that is
beyond the scope of that which can
rightfully be pursued under
procurement authorities.

Response: The Councils do not agree
with the premise of this comment. The
goal of the proposed rule is not to
“protect U.S. workers.” Rather, the goal

of the rule is to implement Executive
Order 12989, which aims to promote
economy and efficiency in the Federal
procurement system by ensuring that
the Federal Government does not do
business with contractors that hire or
employ unauthorized aliens, thereby
promoting the stability and
dependability of contractor workforces
and minimizing the potential for
disruption to federal contracts. The
President is well within his authority
under FPASA to require the agencies to
promulgate this rule, which has a clear
nexus to promotion of economy and
efficiency in Federal contracting, even if
it might also have other impacts. Chao,
325 F.3d at 366 (affirming authority of
the President under FPASA to require
federal contractors, as a condition of
contracting, to post notices informing
workers of certain labor law rights.)

Relationship With States
1. States Prohibiting Mandatory Use

Comment: Several commenters
requested that the Administration
clarify the effects of the proposed rule
on employers conducting Federal
Government contracting business in
locations where State and/or local law
prohibits the use of E-Verify. One of
these commenters specifically asked if
the requirements of the proposed rule
would function as an affirmative
defense in actions brought against
employers which use E-Verify in
contravention of State/local law. Two
other commenters suggested that the
proposed rule be modified to provide
E-Verify participation waivers to
employers located in States prohibiting
E-Verify enrollment, to allow such
employers to participate in Government
contracting without violating State law.

Response: The Councils decline to
provide an exemption to the E-Verify
term in contracts covered by this rule
for employers located in States that
prohibit E-Verify enrollment, because
such state and local laws would be
preempted by Executive Order 12989, as
amended, and by these rules
implementing the Order. The Councils
note that an Illinois state statute
prohibiting use of E-Verify by employers
within that state is currently in
litigation, as a result of a lawsuit filed
by DHS arguing that the state statute is
preempted by Federal law. The state has
agreed not to enforce its statute pending
the final resolution of the litigation.

2. Other States

Comment: Two commenters noted
that they are concerned that the
proposed rule’s requirement that certain
existing employees undergo E-Verify
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verification could “embolden” States
and localities to require the same type
of verification for employees working
under State/local contracts. These
commenters fear that such an expansion
would complicate employment
verification legal requirements, to the
detriment of both employers and
employees.

Response: The commenters concerns
are speculative and, in any case, State
and local government action is outside
the scope of this case.

E-Verify System
1. E-Verify Procedural Issues
a. Burdensome

Comment: One commenter stated that
the E-Verify enrollment process is
cumbersome and difficult and that
USCIS support for employers trying to
enroll has been inconsistent and
ineffective. Three commenters felt that
tentative nonconfirmations and the
subsequent efforts to resolve them place
additional burdens on employers and
employees alike. Two other commenters
state that costs associated with E-Verify
are burdensome to employers. One
commenter considered that the vast
scope of coverage in the proposed rule
is contrary to the “economy and
efficiency” argument that justified
issuance of the rule, as compared to
other labor requirements attached to
procurement.

Response: The Councils have
narrowed the coverage to the extent
possible yet still meeting the purpose of
the Executive Order. The Councils are
not charged with administration of the
E-Verify program and this process is not
within its rulemaking authority or the
scope of this final rule. The Councils
have considered the burdens and costs
associated with E-Verify in the RIA and
Regulatory Flexibility Analysis.

The E-Verify registration process is an
automated process that uses a
registration wizard to assist employers
in determining which access method
will best suit their company needs.
Once that is decided, the individual
registering the company is required to
enter the company contact information,
including the number of company
locations for which E-Verify will be
used and the address of these locations.
Within 24 hours, that individual will
receive an email from E-Verify that
includes their username and password
which they will use to log on to the
system. In mid-FY08, the E-Verify
program launched a registration
reengineering effort aimed to streamline
the E-Verify registration process and
shift to a profile based registration
system. The program has been working

with various stakeholders to determine
and address the biggest concerns with
the process, and hopes to conduct focus
groups on ideas for improvement. The
program has also undertaken a Plain
Language Initiative, designed to
simplify the language associated with
the program and to update the materials
associated with the program once the
new verbiage has been finalized. Within
this effort, the program also intends to
conduct focus groups to determine the
best response to various word choices.

With regard to the burdens or costs to
employers to register and participate in
E-Verify, DHS has informed the
Councils of a report entitled the
“Findings of the Web Basic Pilot
Evaluation” that was prepared by
Westat in September 2007. The report
may be found at http://www.uscis.gov/
files/article/
WebBasicPilotRprtSept2007.pdf. The
report found that 96 percent of long-
term users indicated that E-Verify was
not burdensome. The Westat report also
stated that approximately 97 percent of
long-term users reported that the
indirect set-up and system maintenance
costs were either no burden or only a
slight burden and that the majority of
employers reported that they spent $100
or less in initial set-up costs. The
Councils recognize that costs to
employers will vary depending on
employer characteristics and practices.
b. Data Accuracy

Comment: Numerous commenters
focused their concerns primarily on the
reliance of the E-Verify system on DHS
and SSA databases that contain high
percentages of errors. Many
commenters, in particular, specifically
call out the reported 4.1 percent error
rate of the Social Security
Administration’s database as a large
source of inaccurate data. Several
commenters stated concern that DHS
databases are not updated in real-time.

Many commenters also believe the
inaccurate data in the database leads to
the misidentification of workers and to
denial of employment for work-
authorized individuals, especially
naturalized citizens and foreign-born
authorized workers. Many commenters
stated concerns that naturalized citizens
or foreign-born authorized workers are
considerably more likely to receive
erroneous tentative nonconfirmations
than native-born U.S. citizens. One
commenter questions the 0.5 percent
“error rate”” claimed by E-Verify when
the system is based on SSA databases
with a 4 to 5 percent error rate.

One commenter feels data entry or
“human” errors on the part of
employers are of concern as well since
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they cannot be completely eliminated.
Many commenters feel this issue
especially affects employees with
nontraditional or complex names.

Response: The improvements made to
E-Verify over the last few years have
decreased the incidence of data
mismatches, which is referred to as a
“tentative nonconfirmation” in the E-
Verify program, and often referred to as
the “error rate” by the public. DHS and
SSA continue to analyze and implement
improvements to reduce data
mismatches as part of ongoing
management of the E-Verify program.
The majority of mismatches are with
SSA data, since the SSA database is the
only source for citizen data, against
which the large majority of E-Verify
queries are run. Instances of data
inaccuracies include name changes due
to marriage or divorce not reported to
SSA, or, in the case of naturalized U.S.
citizens, unreported changes in
citizenship status. Most citizenship
status mismatches that resolve as “work
authorized”” do involve naturalized
citizens who have failed to notify SSA
of their change in citizenship status. To
reduce the number of SSA mismatches
due to this situation, USCIS developed
an automated check against the USCIS
naturalization database for U.S. citizen
new hires and provided employees who
receive an SSA citizenship status
mismatch notice the option of calling
DHS directly to resolve it rather than
resolving the mismatch with an in-
person visit to an SSA field office. This
has significantly reduced the burden of
resolving tentative nonconfirmations for
naturalized citizens. The changes went
into effect in May 2008, and preliminary
data show a 30 percent decrease in the
number of SSA tentative
nonconfirmation for naturalized
citizens.

It is important to clarify that if the E-
Verify program issues an initial
mismatch to an employee, the employer
cannot fire, prevent from working, or
withhold or delay training or wages for
that employee during the mismatch
process. All employees receiving an
initial mismatch are given the
opportunity to contest to ensure that
every employee who has a work
authorized status is not prevented from
working. All employees must be given
the opportunity to contest and correct
their records.

The Government recognizes the
concerns over the SSA Office of the
Inspector General Congressional
Response Report (2006) estimates that
4.1 percent of their NUMIDENT
database may contain discrepancies that
could potentially affect 12.7 million
individuals. The E-Verify program,
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however, provides due process for
correcting any errors with SSA, which
will help to reduce the NUMIDENT
discrepancies over time and provides an
opportunity for an individual to correct
an error they may not have been aware
of otherwise. The E-Verify MOU makes
clear that employers are prohibited from
discharging, refusing to hire, or
assigning or refusing to assign to federal
contracts employees because they
appear or sound “foreign” or have
received tentative nonconfirmations. If
an employee elects to challenge a
tentative nonconfirmation, the
employee may not be terminated or
suffer any adverse employment
consequences based upon the
employee’s perceived employment
eligibility status (including denying,
reducing, or extending work hours,
delaying or preventing training,
requiring an employee to work in poorer
conditions, refusing to assign the
employee to a Federal contract or other
assignment, or otherwise subjecting an
employee to any assumption that he or
she is unauthorized to work) until and
unless secondary verification by SSA or
DHS has been completed and a final
nonconfirmation has been issued.
Employers are further notified that any
violation of the unfair immigration-
related employment practices
provisions in section 274B of the INA
could subject the Employer to civil
penalties, back pay awards, and other
sanctions, and violations of Title VII
could subject the Employer to back pay
awards, compensatory and punitive
damages. Moreover, the MOU states that
violations of either section 274B of the
INA or Title VII may also lead to the
termination of its participation in E-
Verify. If the Employer has any
questions relating to the anti-
discrimination provision, it may contact
the Department of Justice’s Office of
Special Counsel for Immigration-Related
Unfair Employment Practices (OSC) at
1-800-255-8155 or 1-800-237-2515
(TDD).

The ability to identify and fix any
errors will help them maintain accurate
records with SSA, which is beneficial to
them in the future, particularly when
applying for SSA benefits. The report
also indicates that the majority of the
discrepancies (64 percent) in the
Numident are in the “Death Indication”
field, which would not affect new hires.
However, the E-Verify program can
detect instances in which an individual
is fraudulently using the SSN of a
deceased person to gain unauthorized
employment.

In response to data entry error, the
independent report by Westat does state
that employee and employer data entry

errors cannot be completely eliminated
but the E-Verify program has worked to
minimize and catch those errors before
verification query results are returned.
In September 2008 E-Verify instituted a
pre-mismatch typographical error check
that asks the employers to double-check
the information they entered into the
system with the employee’s documents
in the case of a mismatch. Preliminary
data show that this enhancement has
reduced SSA mismatches by 30 percent.
In response to the issue of employees
with nontraditional or complex names,
the system provides guidance to
employers on the system page where the
name is entered into the field. There is
a box that appears when an employer
scrolls over the name field and there is
also a help button next to the field that
opens up a document that provides
detailed guidance on how to enter
complex surnames such as multiple last
names or hyphenated names.

c. Technology Issues

Comment: Many commenters stated
that the E-Verify system remains a
paper-based system which still requires
a contractor to complete the paper Form
1-9 after analyzing up to 25 different
documents that an employee could
present and is not an entirely electronic
system. One commenter stated that the
system should provide an electronic
export or reporting functionality for
Case Verification Numbers. They state
that the transfer of the verification case
number to paper or on-line I-9 forms is
now a manual, case-by-case “pen and
paper process’”’ that would fail under
high volume. Another commenter stated
concern over the degree of knowledge
the personnel managing the toll free E-
Verify phone number has on the myriad
of complex immigration documentation
and state that the USCIS National
Customer Service (NCS) lines have been
unable to provide accurate and timely
information which can lead to
confusion, multiple calls, and case
resolution delay.

Response: Completion of the Form
1-9 is required regardless of whether an
employer is a participant in E-Verify.
DHS rules permit the completion and
storage of the I-9 electronically rather
than on paper. See e.g., 8 CFR
274a.2(a)(2). E-Verify provides Form
1-9 support materials for employers on
the system’s website including the Form
1-9, in English and Spanish, and the
Handbook for Employers, Instructions
for Completing the Form I-9 (M-274), as
well as many immigration-related
materials such as a Guide to Selected
Travel Documents. The Councils and
DHS recognize the preference some
employers have to utilize electronic

sources for required paperwork, and
DHS is continually working towards
more paperless systems, but is still
within that process.

With respect to telephone inquiries,
the E-Verify program has a Tier system
when addressing phone calls. While
most calls go directly to the first level,
Tier One, for general program
information or employer questions,
there is a system in place to escalate
calls to other Tiers depending on the
complexity of the case. The program has
subject matter experts on staff to address
phone calls that require further
attention. For cases that they are unable
to resolve, USCIS has a Special Case
Resolution unit in the Washington, DC
Headquarters office that the cases can be
referred to for further review. The
average wait time is less than 20
seconds for a phone call to transfer from
Tier 1 to Tier 2 and calls to the program
are currently answered within 0.2
minutes or 12 seconds on average. The
E-Verify program has substantially
increased its customer service and
program staff over the past two years in
an effort to work with employers and
ensure that every question or difficulty
that arises is addressed.

In any specific case where additional
time may be needed to address an issue
or research the case information before
a verification query can be resolved, it
is important to note that the employer
would receive a “case in continuance”
response and cannot take any adverse
action on an employee during this time.

DHS and SSA are constantly
exploring ways to make the system more
efficient and effective. However, the
suggestion made here, that the system
can be made totally web based so that
individuals receiving a tentative
nonconfirmation could prove that some
factor generating the nonconfirmation
was in error, is unrealistic. Generally,
SSA requires documented proof of the
factors that might be in question, SSN,
date of birth, name, citizenship; and that
the documents used be originals. The
documents used to prove these elements
(driver’s licenses, birth certificates, etc.)
are subject to forgeries, which are much
easier to detect when a human being
inspects original documents. Use of
photocopies or fax copies, which would
be necessitated by a totally Web based
process, would make the process much
more susceptible to fraud.

If an employee believes that s/he has
been discriminated against during the
employment eligibility verification
process, he or she should contact OSC
at 1-800-255-7688 or 1-800-237-2515
(TDD). Employers that have questions
relating to the anti-discrimination
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provision should contact OSC at 1-800—
255-8155 or 1-800-237-2515 (TDD).

d. Photo Identification

Comment: Many commenters stated
that there is an estimated 11 percent of
the population that does not have a
Government-issued photo identification.
Some of those same commenters also
stated that studies have indicated
members of minority populations such
as African Americans, Latinos, Women,
and Senior Citizens are less likely to
have photo identification as well as
many lawfully present immigrants such
as refugees and asylees. These
commenters also state that there are
situations where an individual may
have the right to work but has not yet
received a physical Employment
Authorization Document (EAD) and that
the proposed rule fails to make
exceptions for cases where photo
identification has been lost or destroyed
due to crime, accidents, natural
disasters, or other causes.

Response: The Councils recognize the
concerns of the commenters in regard to
the percentage of the U.S. population
that do not have photo identification,
but note that there is no evidence from
the extensive operations of the E-Verify
program to date that this has been a
significant problem. There are also cases
and studies that find a far lower
percentage of individuals lack a photo
identification, at least in the context of
evaluating photo identification
requirements for voting. See Indiana
Democratic Party v. Rokita, 458
F.Supp.2d 775, 803 (S.D. Ind. 2007),
aff’d sub nom. Crawford v. Marion
County Election Bd., 472 F.3d 949 (7th
Cir. 2007), aff’d, 128 S.Ct. 1610, 553
U.S. — (2008); see also Voter IDs Are
Not the Problem: A Survey of Three
States, American University Center for
Democracy and Election Management,
January 9, 2008, found at http://
www.american.edu/ia/cdem/pdfs/
VoterIDFinalReport1-9-08.pdf (finding
that 1.2% of registered voters lacked a
government issue photo identification).
Photographs serve a unique and
essential function and significantly
minimize the opportunities for
document fraud, unlike fingerprints, by
allowing a contractor to immediately
compare the picture embedded in the
document against the employee. IIRIRA
Sec. 403(a)(2)(A)(ii), 8 U.S.C. 1324a
note, thus requires photo identification
from employees of employers
participating in the E-Verify program. In
order to be consistent with these
standards, the E-Verify MOU requires
all employees of Federal contractors
participating in E-Verify to present a
photographic identification document.

Moreover, the documentation
requirement is a basic requirement for
the I-9 process that has to be completed
regardless whether or not the employer
is in E-Verify. The E-Verify photo
identification requirement does limit
the scope of acceptable “List B”
identification documents somewhat, but
we are not aware of a basis to conclude
that the non-photo identity
documentation that is currently
permitted for the I-9 is broadly
available to, or used by the referenced
populations. In other words, the effect
of limiting the non-photo documents
would apﬁear to be marginal.

USCIS has taken substantial steps to
expedite EAD issuance, especially for
refugees and asylees. The non-photo
List B documents are not normally
available to aliens who need EADs in
any case. Those that reasonably might
be available, especially the driver’s
license, contain photographs and thus
are acceptable for E-Verify. Thus, this is
not really an E-Verify issue per se;
rather, it is a general issue about the
1-9 compliance that employers are
responsible for whether or not they
participate in E-Verify.

To address situations of lost or stolen
documents, the DHS regulations permit
temporary presentation of a receipt for
the application for a replacement
document, and this is permissible for
E-Verify employers as well as those just
using the paper I-9.

For the six commenters who assert
that employees need to show an EAD,
the Councils note that there is no
requirement to states that if an
employee has an EAD card they must
provide it for purposes of the Form
1-9. Employees may choose to provide
any approved List B document with a
photo for the purpose of verification
through E-Verify. It is true that many
aliens who apply for an EAD card
would not normally have List C
evidence of work authorization and thus
cannot comply with Form I-9
requirements until they receive the
EAD. But this is a concern generally
applicable to Form I-9 compliance and
E-Verify participation would not affect
it one way or another.

e. SSN Number

Comment: One commenter noted that
the SSN is not required for the Form
1-9.

Response: The Form I-9 (Rev. 06/05/
07) states “[p]roviding the Social
Security number is voluntary, except for
employees hired by employers
participating in the USCIS Electronic
Employment Eligibility Verification
Program (E-Verify).” Additionally,
providing an SSN to employers is
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generally necessary to comply with the
IRS statutes and regulations that already
require every employee in the United
States to have an SSN.

f. Privacy
i. System Security

Comment: Several commenters
suggested that E-Verify has ongoing
system security problems that
jeopardize the privacy and security of
individuals’ personal information.
These comments focused on (1) general
concerns with DHS, and more generally
the U.S. Government, in the handling of
personal information, and (2) general
concerns about the potential for cyber
attacks.

Response: The Councils disagree with
these comments. Any database of
personal information would be
attractive to hackers or cyber attacks.
That is why USCIS has developed a
robust security program to protect the
Verification Information System (VIS),
the technical system that supports the E-
Verify program, from such attacks. This
security program fully complies with
Federal Information Security
Management Act (FISMA) requirements
and has been certified and accredited as
secure. The security measures in place
include among other things both strong
and limited access controls,
transmission encryption, and extensive
audit logging. Accordingly, the Councils
have no reason to believe that these
systems are not secure enough to ensure
the effectiveness of the rule.

ii. Privacy Protections

Comment: A number of comments
stated that E-Verify does not adequately
protect the privacy of individuals’
personal information. These comments
focused on (1) general concerns with E-
Verify handling of personal information,
(2) specific concerns about potential for
employer misuse of E-Verify for pre-
screening and other misuse, (3) specific
concerns about the potential for misuse
of E-Verify by those falsely claiming to
be employers, and (4) specific concerns
with E-Verify relying on external
databases.

Response: The Councils disagree in
part with these comments. Several
comments addressed non-specific
privacy concerns about the handling of
personal information. USCIS fully
appreciates the significant
responsibilities of handling this large
amount of personal information. DHS,
and specifically the E-Verify program,
has developed a robust privacy program
to not only ensure that the privacy of
this information is respected but also to
ensure that the public is made aware of
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how their information is being treated.
There is a dedicated staff of privacy
professionals who work at the
operational, tactical, and strategic
planning levels and every significant
change to E-Verify is documented in a
system of records notice (SORN) or
privacy impact assessment, as
appropriate. USCIS continuously seeks
to improve security and privacy
protections as the E-Verify program
develops.

Several commenters noted that E-
Verify could be misused by employers,
either by pre-screening applicants or by
treating differently employees who have
received a tentative nonconfirmation.
The Westat report suggests that this
indeed does take place. Unfortunately,
some employers do not follow the
requirements and guidelines for
participating in E-Verify. Those
requirements and guidelines address
these concerns in several ways. First, E-
Verify is educating employees and job
applicants about how E-Verify should
work and what their options are to
address perceived misuse or abuses of
the program. To this end, the E-Verify
MOU requires that E-Verify
informational posters be placed in the
work site where employees can see
them. These posters provide employees
with a concise statement of their rights
and contact information for submitting
complaints regarding misuse and abuse
of the program. In addition, E-Verify
conducts outreach to educate employers
and the general public about the
program. Moreover, E-Verify requires
user training and testing in addition to
providing users with guidance on the
appropriate use of the E-Verify program.
Finally, USCIS has developed a
monitoring and compliance capability
to assist in identifying when an
employer may be misusing the E-Verify
program.

Several commenters noted that E-
Verify does not currently screen
employers who register with E-Verify,
therefore it is possible that some may
not be actual employers, but rather
groups or individuals seeking to
“phish” E-Verify to validate personal
information for identity theft purposes.
E-Verify does capture information on
employers and, as part of the program’s
monitoring and compliance activities,
researches on an ad hoc basis whether
E-Verify users are actually employers. E-
Verify has sought authority to verify
employer authenticity directly from
other Government sources but has not,
as of yet, received that authority. Last
year, in particular, the Administration
sought a statutory change to the current
prohibition on Internal Revenue Service
sharing of Employer Identification

Number data with other Government
agencies, such as USCIS. In advance of
such a statutory change to that
prohibition, USCIS is currently
undertaking a robust reengineering of
the employer registration process,
including exploring ways of verifying
the authenticity of employers registering
for E-Verify.

Finally, commenters noted that E-
Verify relies to a large extent on
databases external to DHS. The
commenters questioned the integrity of
the data in these external databases and
specifically recommended that they be
made to provide full Privacy Act
protections without being exempt from
any of the Privacy Act requirements.
The SORN and privacy impact
assessments for VIS, the underlying E-
Verify system, can be found at the DHS
Privacy Office Web site http://
www.dhs.gov/privacy. The SORN and
privacy impact assessments describe
more fully what information is collected
and how it is used, protected, and
shared. The particular Privacy Act
exemptions and the extent to which the
external source systems apply the
Privacy Act vary based on the type of
system and reason for collection. USCIS
has asserted no Privacy Act exemptions
and fully embraces the Privacy Act
protections for the E-Verify VIS. E-
Verify fully appreciates that because it
is making such significant decisions
based on information over which it does
not have direct authority, it must be
very careful to ensure that these
decisions are made as accurately as
possible. E-Verify will often check more
than one database for verification of a
single data element acknowledging that
data may occasionally be wrong. In any
event, individual employees are not
deemed unauthorized to work as long as
they are contesting a tentative
nonconfirmation from E-Verify.

iii. Identity Theft

1. Comment: Several commenters
addressed E-Verify’s current ability to
combat identity theft. One commenter
stated that there is no rational
relationship between the E-Verify
mandate on Federal contractors and the
aim of having more efficient and
dependable procurement sources
because E-Verify does not prevent
identity theft. The same commenter also
stated a concern that the use of E-Verify
would encourage identity theft. Another
commenter stated that E-Verify could
not prevent the hiring of unscrupulous
workers because it does not check
identity. A third commenter stated that
E-Verify is inadequate because it does
not prevent identity theft.

Response: The Councils disagree.
E-Verify has had remarkable suci
preventing those from maintaining
employment who are not authorized to
work in the United States. When
Congress established E-Verify, one of its
goals was to prevent employment of
those who are not authorized to work by
detecting document fraud during the
hiring process. Information matching
and the photo identification
requirement, while not airtight, are parts
of this process. When an individual has
presented fraudulent documents to an
employer, the E-Verify program is more
likely to identify that fact than the paper
1-9 process and, is thus an improved
process in relation to document fraud.

Criticism has arisen from E-Verify’s
limited ability to detect identity theft,
i.e., when legitimate documents are
presented but have been stolen from
another individual. A concern also has
been stated that identity theft may
increase as more employers use the E-
Verify program. The Councils note that
E-Verify was not established to prevent
identity theft, but increasingly has the
effect of doing so.

First, while document fraud requires
some level of ingenuity, identity theft
requires far more ingenuity. E-Verify
continually forces unauthorized workers
to resort to more and more difficult
methods to obtain unauthorized
employment. USCIS anticipates that this
increased burden and the increased
danger of involvement in identity theft
criminality causes a significant number
of unauthorized workers not to seek
employment with employers who use
E-Verify.

Second, E-Verify introduced a photo
screening capability (“photo tool”) into
the verification process in September
2007. When an employer is presented
with an employment authorization card
or permanent residence card during the
Form I-9 documentation process, the
employer can match the photo on the
documents to the photo which appears
on the computer screen during the E-
Verify process because the two should
be the identical photo. Fifteen million
photographs are contained within the
USCIS databases. This has led to
instances where employees who have
either used photo substituted
documents or have created entirely
counterfeit documents have been
identified. USCIS is currently in
discussions with the Department of
State to add United States passport and
visa photographs to the E-Verify process
as well. It is USCIS’s long-term goal that
the E-Verify photo screening process
will be able to verify photos on all
identity documents that an employee
may present during the Form I-9
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process. The photo tool has identified
numerous cases of document and
identity fraud and prevented
unauthorized workers from gaining
employment. Accordingly, the Councils
consider the E-Verify process superior
to the current I-9 process for identifying
and deterring document fraud and
identity theft.

2. Comment: Many commenters stated
a concern that E-Verify’s inability to
prevent identity theft leaves employers
that use E-Verify vulnerable to
sanctions. Additionally, many
commenters stated that the threat of
penalties resulting from the use of E-
Verify or pressure to comply with the
system would encourage employers to
forego hiring certain workers.

Response: The Councils disagree with
these comments. As explained above,
the E-Verify system makes an employer
more, not less, able to prevent document
fraud and identity theft. If a Federal
contractor participating in the program
obtains confirmation of identity and
employment eligibility in compliance
with the terms and conditions of the
program the contractor will have the
benefit of establishing a rebuttable
presumption that the contractor has not
violated INA 274A(a)(1)(A) with respect
to the hiring. See 8 U.S.C. 1324a, note,
Sec. 402(b). Moreover, no Federal
contractor participating in the E-Verify
program can be held civilly or
criminally liable under any law for any
action taken in good faith reliance on
information provided through the E-
Verify system. Id. at 403(d). USCIS and
ICE may also use law enforcement
discretion in relation to specific
instances of good faith operation of the
program. Accordingly, the Councils do
not view the stated concern over
employer sanctions resulting from
identity theft as an impediment to
implementing this final rule.

With respect to the comments
regarding selective hiring, an evaluation
of the E-Verify program, publicly
available on the Internet at http://
www.dhs.gov/E-Verify under ‘‘Program
Highlights”/*Findings of the Web-Based
Basic Pilot [E-Verify] Evaluation—
September 2007,” included an analysis
of employer’s confidence in hiring
certain workers with information
collected directly from E-Verify
employers. Most employers who use E-
Verify stated that they are neither more
nor less willing to hire immigrants.
When use of the program was reported
as impacting employer hiring practices,
employers almost always stated that the
provision of an additional means to
determine work authorization through
E-Verify resulted in increased
confidence and security in the

employee’s work status and therefore,
made the employer more likely to hire
immigrants.

3. Comment: One commenter stated
that DHS needs to reduce the number of
documents acceptable to prove
authorization to work to reduce identity
theft and confusion. The same
commenter also stated that E-Verify
does not have the ability to determine
if an SSN is being run through its
system multiple times.

Response: The number of documents
acceptable for demonstrating
authorization to work is governed by the
INA and by the regulations on the Form
1-9. The E-Verify program requires
documents with a photograph when the
employee presents a “‘List B” document
for Form I-9 purposes. See 8 U.S.C.
1324a note, Sec. 403(a)(2)(A)(ii). The
requested change to further restrict the
documents that may be used for the
Form I-9 or for E-Verify would be better
directed to DHS than to the Councils,
and is outside of the scope of this
rulemaking.

E-Verify is fully capable of detecting
multiple uses of SSNs. Through the
USCIS Monitoring and Compliance unit,
steps are taken to identify those
instances where suspected fraud has
occurred and corrective action is taken
where appropriate. Additional methods
to combat identity theft, including
methods to determine if a single SSN is
being used in different geographic
locations, are under investigation with a
focus on suspected or clearly identified
fraudulent use of SSNs, based on the
number of times and geographic areas in
which a number has been used. The
Councils note that an employee could
have more than one job, in different
locations.

g. Communications

Comment: A professional association
commented that certain materials
should be made available prior to
enrollment (e.g., user manual) and that
E-Verify should create a list of items for
employers.

Response: Currently, E-Verify does
provide many materials on the
program’s Web site at http://
www.dhs.gov/E-Verify including the E-
Verify Users Manual, a “How Do I Use
E-Verify” guide, and a copy of the E-
Verify MOU among other informational
materials. E-Verify continues to engage
in employer outreach to further educate
employers regarding their
responsibilities under the program.

2. User Liaison Organizations and Other
Assistance to Contractors

Comment: One industry association
requested establishment of a user liaison
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organization to solicit, assess, and
prioritize with the user community
implementation of needed system
enhancements and corrective actions.

A university requested establishment
of an E-Verify Ombudsman to assist
with the expected higher than average
error rates for foreign nationals on
college and university campuses.

Another university commented that
DHS should provide Federal funding
assistance to employers for initial setup
of record retention capabilities and staff
training and initial and ongoing
verification of expenses.

Response: DHS has informed the
Councils that it is continually looking at
ways to improve the E-Verify system,
and believes that support is already
provided to employers in a consistent
and effective way. E-Verify provides
general assistance through information
found on the Web site and trained staff
to address questions before or during
the registration process in addition to
continued support after an employer
registers as an E-Verify participant. The
MOU provides points of contact. The
program also goes beyond this general
support to provide presentations and
system demonstrations to individuals or
groups such as employers, Federal, State
and local governments, community-
based organizations, and various
industry associations. The E-Verify
program has participated in outreach
events designed to provide information
to the public and interested
stakeholders regarding the program. The
program conducts demonstrations,
participates in conferences and outreach
events, hosts webinars for interested
parties, and created public awareness
campaigns nationally and on the web
and on radio, print and billboard in the
states of Arizona, Georgia, Mississippi,
and the metro Washington, DC area. The
E-Verify Outreach branch has
coordinated closely with the Small
Business Association since April 2008
to conduct outreach events to ensure
specific concerns relating to small
businesses are heard and addressed.

With regard to the request for
financial assistance, the Westat
evaluation reports that the majority of
employers reported that they spent $100
or less for initial setup costs for E-Verify
and a similar amount annually for
operating the system. There is no
additional record retention beyond
Form I-9 requirements, with the
exception of those employers who are
presented with green cards (I-551s) or
EADs (I-767) and need to retain
photocopies of these documents for the
photo tool as long as they are retaining
the Form [-9.
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3. Staffing
a. SSA and DHS Staffing for E-Verify

Comment: Many commenters raised
various concerns over the
overburdening of both SSA and DHS if
E-Verify is expanded. Many commenters
commented that the rule would
overwhelm DHS and SSA as neither
organization is adequately staffed to
deal with the increased number of
tentative nonconfirmations expected.
Some of these commenters wrote that
there is a substantial difference between
the current number of E-Verify
employers and the number of E-Verify
employers that would use the system as
aresult of the rule. Those commenters
were concerned with the scalability of
staff to handle the increased number of
employers.

Response: The Councils disagree with
these comments. DHS (and its
predecessor agencies) and SSA have
worked closely for more than a decade
to improve the E-Verify process. Since
SSA does not receive appropriated
funding for E-Verify, it is reimbursed by
DHS for labor costs associated with
resolving mismatches with SSA field
offices. These costs include salaries and
overhead for SSA field office employees
who resolve mismatches in the field,
and salaries and overhead for SSA
employees who staff the SSA 1-800
number to answer calls from employees
and employers. DHS has worked hard to
decrease E-Verify related work
undertaken by SSA field offices.

In May 2008, the E-Verify program
launched the inclusion of naturalized
citizen data as part of the initial E-Verify
check. E-Verify now automatically
performs an initial query to check
information against the USCIS
naturalization databases for all U.S.
citizen new hires. In the short time
since this new routine was put into
place, E-Verify tentative
nonconfirmations for naturalized
citizens have decreased by 30 percent.
In the event a naturalized citizen
receives a SSA tentative
nonconfirmation due to citizenship
status, that individual now also has the
option of calling DHS to reconcile the
citizenship status mismatch rather than
physically visiting SSA. DHS’s efforts in
this area will further reduce the number
of E-Verify mismatches for naturalized
citizens, thus reducing the instances of
“walk-ins” to SSA offices for
naturalized citizens.

Many commenters in addressing this
issue did so in terms of a nationwide
mandatory expansion of E-Verify to all
employers and cited statistics that
would apply to such an expansion. It is
likely that SSA would need to increase

its own workforce to meet the demands
of a nationwide mandatory system that
would be used by approximately 7
million employers. However, the SSA
reports that the numbers of employers
and the workloads associated with this
FAR rule would be far less than they
would be under a nationwide
mandatory system. This is especially
true given the recent improvements
made to the E-Verify system and the
effect those have had in reducing the
numbers of people contacting SSA.

b. Effect on Other Agency Functions

Comment: Some commenters were
specifically concerned with the effect
that the rule would have on SSA’s
ability to fulfill its primary mission of
administering benefits.

Response: Since E-Verify uses a
system separate from other SSA
verification services, increases in E-
Verify queries would have no effect on
disability claims. As stated above, SSA
and DHS are sufficiently staffed to
handle E-Verify, therefore there should
be no adverse impact on carrying out
any of the other core functions of these
agencies.

4. System Technology Issues

Comment: Many commenters
suggested that the E-Verify program
would be unable to handle the increased
strain on its system, and specifically on
the transactional database. Several of
those commenters stated that the
requirement to check all new hires will
overwhelm the current system and lead
to an increase in workforce disruption.
Several other commenters argue that E-
Verify is ill-equipped to handle a vast
increase in users, queries, transactions,
and communications volumes. Some
commenters suggested that the E-Verify
program and its system needs further
study of its capabilities and needed
functionalities, that problems with the
present technology have not been
addressed, that the requirements of the
rule would require major E-Verify
system changes, and that the system is
unable at present to handle the
anticipated increases in usage absent the
rule. Another commenter was
concerned with the availability of an
Internet-based system in the event of a
natural disaster that would inhibit the
ability of an affected company to access
a computer and Internet access to use
E-Verify.

Response: The commenters are correct
that the FAR rule is expected to
significantly add to the number of
queries run through the E-Verify system.
However, many commenters in
addressing this issue did so in terms of
a nationwide mandatory expansion of

E-Verify to all employers and cited
statistics that would apply to such an
expansion. Based upon their
exaggerated projections, the commenters
assert that there is a high probability
that disputes will not be resolved in a
timely manner. But the numbers of
employers and workloads associated
with this FAR rule would be far less
than they would be under a nationwide
mandatory system, and they would not
be difficult to absorb. The Councils, in
consultation with DHS and SSA, are
confident that the system will be able to
accommodate the required greater
volume of enrollments and queries
within the time allotted. The
Verification Information System (VIS),
which is the database that supports E-
Verify, underwent vigorous load testing
in July 2007 in partnership with the
SSA data systems. Those tests
conclusively showed that the existing
VIS will scale to meet even the most
demanding current estimate of VIS
operation, considering peak volumes for
both queries and registrations.
Currently, VIS is capable of handling 40
million queries annually. The testing
found that the E-Verify system has the
capacity to accommodate at least 240
million queries annually, four times the
projected 60 million new hire queries
per year that would result from
mandatory E-Verify legislation
applicable to all U.S. employers. It is
also worth noting that the employer
registration process is automated, and
testing indicates that E-Verify is capable
of handling up to 145,500 registrations
per day, well over the estimated 4,000
per day that would occur under a
nationwide all U.S. employer use
scenario.

As of September 13, 2008, over 85,500
employers representing over 446,000
sites are registered for E-Verify. This
calendar year, approximately 10 percent
of all new hires nationwide have been
run through the E-Verify system. In
fiscal year 2008 to date, E-Verify has run
over 6.2 million new hires through the
program, which is nearly double the 3.2
million new hires run through the
program in all of fiscal year 2007. Both
SSA and DHS agree the current system
is more than adequate to handle the
volume increase associated with the
FAR rule.

With respect to comments regarding
contingency plans in the event of a
failure of information technology
systems in a natural disaster, the
Councils believe that the agencies and
the Government generally have
standards and requirements for such
circumstances. USCIS and SSA are
required to follow Federal Government
policies and procedures related to
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information technology continuity of
operations and emergency planning. In
any event, section 403(a)(3)(B) and the
MOU provide for an extension of the
three day period if E-Verify systems are
down.

5. Other Impacts on Society
a. Macroeconomic Impact

Comment: Many commenters, notably
community organizing groups and
religious societies, an agricultural
employer, trade associations, a human
resources society and several individual
employers stated that the rule will have
a “devastating effect”” on the United
States economy, will lead to increased
discrimination and an unwillingness to
hire workers who look or sound foreign,
and will lead contractors who need
workers to hire them “off the books.”
One commenter stated that “the
economic impact of this regulation
could be devastating to the point where
agriculture in the United States will
c to operate as it does today.” In
this same vein, several commenters
stated that this is not an appropriate
time for this rule, given a recent
“meltdown” of the American economy,
the mortgage crisis, and the resulting
difficulties currently faced by United
States employers and employees.

Response: The Councils consider
these comments as outside of the scope
of this rulemaking. The Councils are
implementing a directive from
Executive Order 12989 that Federal
contractors agree to use an electronic
eligibility verification system designated
by the Secretary of Homeland Security
to verify the employment eligibility of
all persons hired during a contract term
by a contractor to perform employment
duties within the United States and of
all persons assigned by the contractor to
perform work within the United States
on the Federal contract. Decisions
related to the potential impact of this
directive on the entirety of the United
States economy or on individual sectors
within the United States economy are
not delegated to or exercised by the
Councils in this rulemaking.

Moreover, these comments obviously
assume that the existing Form -9
process does not verify employment
authorization, and that there will be a
significant change in the number and
type of employees found authorized to
work in the United States with the
implementation of E-Verify for Federal
contractors. This should not be the case.
E-Verify is merely a better means of
verifying the work eligibility of the
Federal contractor workforce. The
Councils are not persuaded that
permitting a less effective verification

system to continue for the purpose of
maintaining a status quo in which
illegal employment is common is a valid
reason not to implement the system as
to all Federal contractors when a more
effective system is available that will
create a more stable and dependable
cadre of Federal contractors.

As to driving employers to hire more
illegal workers “off the books,” the
Councils’ position is that all Federal
contractors are bound to comply with
Federal, State and local laws, and that
they should continue to do so should
they wish to continue to contract with
the Federal Government.

b. Religious and Disability
Accommodation

Comment: One commenter stated that
requirements to access the Internet
violate some religious tenets, making
the rule discriminatory. Other
commenters indicated that the
requirement that employees present a
photographic identification unduly
burdens certain religious beliefs.
Another commenter requested
confirmation that the E-Verify system
would accommodate persons with
visual disabilities.

Response: While the Councils remain
sensitive to the concerns of different
religious groups, they must balance
those concerns against the need to have
stable and dependable Government
contracting and to minimize document
fraud in the E-Verify program in support
of that goal. In particular, photographs
serve a unique and essential function
and significantly minimize the
opportunities for document fraud,
unlike fingerprints, by allowing a
contractor to immediately compare the
picture embedded in the document
against the employee. IIRIRA Section
403(a)(2)(A)(ii), 8 U.S.C. 1324a note,
thus requires photo identification from
employees of employers participating in
the E-Verify program. In order to be
consistent with these standards, the
E-Verify MOU requires all employees of
Federal contractors participating in
E-Verify to present a photographic
identification document.

The Councils recognize that there may
be occasions where U.S. citizens assert
that religious beliefs preclude their
being photographed and, as a result,
they may not be able to present the
required photographic documentation.
The E-Verify program complies with all
applicable civil rights laws and will
provide accommodations where
appropriate, as required by law, on a
case-by-case basis.

DHS is also implementing other

rocesses and procedures to
accommodate religious beliefs and
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disabilities, as required by law, in
relation to the E-Verify program. These
include telephonic means of verifying
employment authorization. These
alternative employment authorization
verification methods will permit
compliance with E-Verify while
accommodating user religious beliefs
and disabilities.

c. Employment Discrimination

1. Comment: One commenter stated
that E-Verify creates grave risks for
immigrant women, particularly those
who are victims of domestic violence,
human trafficking, sexual assault and
other criminal activity to the extent the
program requires employers to enter the
name, SSN and other identifying
information of each employee into the
E-Verify database, which is then
available to the public. The commenter
alleged that, as such, E-Verify does not
adhere to Violence Against Women Act
(VAWA) and Trafficking Victims
Protection Act (TVPA) confidentiality
provisions.

Response: The Councils agree that the
E-Verify program should be conducted
in compliance with all Federal laws,
rules and regulations related to privacy
and confidentiality of personally
identifiable information. USCIS and the
SSA do comply with all of those
requirements in the administration of E-
Verify program. Contractors are required
by MOU to safeguard confidential
information, and means of access to it
(such as PINS and passwords) to ensure
that it is not used for any other purpose
and as necessary to protect its
confidentiality, including ensuring that
it is not disseminated to any person
other than employees of the employer
who are authorized to perform the
employer’s responsibilities under the
E-Verify MOU. The Councils direct the
commenter to the E-Verify program
systems of records notice published by
USCIS in accordance with the Privacy
Act for more information regarding the
program’s collection and use of
personally identifiable information. 73
FR 10793, Feb. 28, 2008.

2. Comment: A Federal Government
agency requested that the Councils
supplement the proposed rule and that
USCIS supplement the proposed MOU
to add a specific reference to Title VII
of the Civil Rights Act of 1964 (Title
VII), 42 U.S.C. Section 2000e (1964), as
amended, when discussing relevant
prohibitions against illegal
discrimination.

Response: USCIS has supplemented
the MOU to add specific reference to
Title VIL. The Councils supplement the
statements in the preamble to the NPRM
to clarify that Title VII, as well as INA
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Section 274B, 8 U.S.C. 1324b, prohibits
unlawful discrimination against any
individual in hiring, firing, or
recruitment or referral practices because
of his or her national origin. Such illegal
practices can include selective
verification or use of E-Verify in a
manner not provided for in paragraph
16 of the MOU; discharging, refusing to
hire, or assigning or refusing to assign
to Federal contracts qualified
employment eligible employees because
they appear or sound “foreign”’; and
premature termination of employees
based on tentative nonconfirmations. As
such, Title VII applies to all
employment actions not otherwise
protected by IIRIRA Section 403(d), 8
U.S.C. 1324a note, or precluded by other
law.

3. Comment: Several commenters
expressed concern that the photo
identification requirements in the
proposed rule will result in lawfully
present immigrants and U.S. citizens
being terminated from or denied
employment because they cannot
present photo identification.

Response: The Councils disagree with
the premise of this comment. There is
no requirement that an employer
terminate an employee who cannot
present photo identification. The MOU
will be amended to instruct contractors
to contact USCIS regarding possible
accommodation. The contractor is
prohibited from taking adverse
employment action against the
employee until the contractor receives a
final nonconfirmation.

4. Comment: Many commenters, and
in particular immigrants rights
advocates, religious associations,
employers, unions, chambers of
commerce, and employer groups
commented that verification through the
use of E-Verify will result in increased
disparate treatment employment
discrimination. Some of these
commenters speculate that contractors
will give preference in hiring and
assignment of work to applicants they
believe “look like” U.S. citizens and
discriminate against applicants who
sound or dress “‘foreign” or have
“foreign sounding” names.

Several commenters stated that use of
E-Verify will lead to disparate impact
discrimination claims because
approximately 10 percent of foreign-
born U.S. citizens receive tentative
nonconfirmations for work eligibility
versus 0.1 percent for native-born U.S.
citizens.

Response: The Councils oppose
unlawful discrimination in any form
and, in particular, unlawful
discrimination that undermines the
intent and purpose of this E-Verify final

rule. As was stated above, contractors
who use the E-Verify system to
unlawfully discriminate against
individuals in hiring or employment
violate Title VII, as well as INA Section
274B, and are subject to civil penalties
and termination of participation in the
E-Verify program after suspension and
debarment procedures. Such illegal
practices can include selective
verification; discharging, refusing to
hire, or assigning or refusing to assign
to Federal contracts to qualified
employment eligible employees because
they appear or sound “foreign”’; and
premature termination of employees
based on tentative nonconfirmations.
Contractors are protected from civil or
criminal liability under IIRIRA Section
403(d), 8 U.S.C. 1324a note, when
taking actions in good faith reliance on
information provided through the E-
Verify confirmation system. This,
however, does not permit contractors to
unlawfully discriminate against
applicants or employees in other aspects
of the employment relationship.

The Councils are not aware of any
opportunity to discriminate in use of the
E-Verify system that is any greater than
the potential for discriminating against
employees in application of the Form
1-9 process. Contractors may also
unlawfully select out candidates for
employment because of foreign
sounding names or other “foreign”
characteristics because they do not
believe those employees will be able to
complete the I-9 process. There is thus
no reason to believe that the E-Verify
program will spur any greater disparate
treatment discrimination than the
current Form I-9 process. See Chicanos
Por La Causa, Inc. et al. v. Napolitano
et al., Civil No. 07-17272, 2008 WL
4225536 at *8 (9th Cir. 2008) (“Congress
requires employers to use either E-
Verify or I-9, and appellants have not
shown that E-Verify results in any
greater discrimination than I-9.”).

With respect to comments related to
disparate impact claims potentially
arising from differing tentative
nonconfirmation issuance rates for
foreign-born U.S. citizens and U.S.-born
citizens, the Councils agree that DHS
and SSA should improve their database
administration to help alleviate all
instances of tentative nonconfirmations.
As one commenter observes, “myriad
reasons’’ account for errors in the SSA
database, including clerical errors made
by agency employees and an employer’s
or a worker’s own errors when
completing Government forms.
Moreover, an error may stem from a
name change due to marriage, divorce,
or naturalization. An error may also
come from the misuse of an SSN by an

unauthorized worker. There are thus
many legitimate nondiscriminatory
reasons why these databases might
produce a greater percentage of tentative
nonconfirmations for one group of
persons than another. However, these
tentative nonconfirmations can be
contested and resolved prior to final
confirmation or nonconfirmation of
employment eligibility. Contractors
must agree not to take an adverse action
against an employee based upon the
employee’s perceived employment
eligibility status while SSA or DHS is
processing a verification request unless
the contractor obtains knowledge (as
defined in 8 CFR 274a.1(1)) that the
employee is not work authorized. A
tentative nonconfirmation, or the
finding of a photo non-match, does not
establish and cannot be interpreted by
the contractor as evidence that the
employee is not work authorized.
Accordingly, the tentative
nonconfirmation provided by the DHS
and SSA databases does not necessarily
lead to an employee’s termination from
employment or any other adverse
action. In fact, the employee is protected
from such actions during the process.
The Councils therefore do not view the
possibility of disparate impact claims as
an impediment to issuing this final rule.

The MOU
1. Need for the MOU

Comment: One commenter urged that
the proposed rule be modified to make
explicit its linkages to the required
MOU. Another commenter suggested
that the proposed rule, and all prime-
and sub-contracts issued under the
proposed rule, should set forth with
specificity the sanctions and
enforcement protocols provided for by
the MOU. One commenter suggested
that MOU use is not necessary, and that
the new contract clause created by this
rulemaking should be sufficient to detail
E-Verify’s compliance requirements.

Response: The Councils do not agree.
As noted above, the purpose of the FAR
clause is solely to require contractors to
agree to use E-Verify and to specify
when the program will be used. The
clause is not intended to duplicate the
E-Verify program’s internal terms of use.
Those program use requirements are
appropriately addressed under the
MOU. DHS has statutory responsibilities
and law enforcement authorities that are
addressed under the MOU and those
responsibilities and authorities are
inappropriate to address either in the
FAR or in a contract clause. For the
same reasons that industry and Federal
standards are not required to be
incorporated in full into each contract
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that requires adherence to them, it is not
necessary to incorporate the E-Verify
MOU requirements in each covered
contract. Incorporating by reference
laws, regulations, industry standards,
and other FAR clauses is normal
practice in Federal contracting.

2. Public Comments on the MOU

Comment: One commenter asserted
that the public should be afforded an
opportunity to comment on the
provisions in the E-Verify MOU.

Response: The Councils placed the
proposed MOU reflecting the program
participation requirements for Federal
contractors into the public docket, and
discussed the requirements under that
document in the preamble of the
proposed rule. See 73 FR 33376-77. In
response, the Councils received many
comments related to the MOU in general
and as to specific provisions within the
MOU, which are addressed in greater
detail later in this section. Accordingly,
commenters were afforded an
opportunity to comment on the
provisions of the MOU and, in fact, did
provide such comments to the Councils.
A final version of the MOU will be
available on the E-Verify Web site
http://www.dhs.gov/E-Verify.

3. Specific MOU Provisions

1. Comment: Three commenters
expressed concern with provisions of
the draft MOU regarding those
employers who may one day wish to
become Federal contractors. One
commenter commented that employers
will be terminated from E-Verify for
technical violations of the (MOU)
thereby becoming an obstacle to an
employer’s later participation in Federal
contracts. Another comment stated that
those employers who are not currently
Federal contractors will not be
permitted to query existing workers
thereby harming the interests of those
employers who may be preparing to
enter the Federal marketplace. A
comment observed that greater clarity is
needed with respect to when
termination or suspension can be
invoked. One commenter commented
that the FAR rule materially changes the
MOU between USCIS, SSA and
companies participating in E-Verify. A
university suggested that the employer
have the ability to resolve DHS tentative
nonconfirmations on behalf of their
employees.

Response: The Councils agree that
employers who seek to obtain their first
Federal contract may be at some
disadvantage in relation to employers
who already hold Federal contracts
covered by this rule, since the new
entrant would face the start-up costs

associated with running E-Verify
queries of its existing workforce that the
already-established contractor has
previously incurred. The Councils note,
however, that this small “barrier to
entry” is no different from the myriad
other such “barriers” that new
contractors must face to come into
compliance with the unique
requirements for Federal contracting
that are codified in the FAR.

USCIS retains its authority to
investigate violations of the E-Verify
program. DHS and SSA may terminate
a contractor’s MOU and deny access to
the E-Verify system in accordance with
the terms of the MOU. If DHS or SSA
terminates a contractor’s MOU, the
terminating agency will refer the
contractor to a suspension or debarment
official for possible suspension or
debarment action. During the period
between termination of the MOU and a
decision by the suspension or
debarment official whether to suspend
or debar, the contractor is excused from
its obligations under paragraph (b) of
the clause at 52.222-54. If the contractor
is suspended or debarred as a result of
the MOU termination, the contractor
will not be eligible to participate in E-
Verify during the period of its
suspension or debarment. If the
suspension or debarment official
determines not to suspend or debar the
contractor, then the contractor must
reenroll in E-Verify.

The Councils appreciate the
recommendations of the commenter
with respect to the ability of employers
to resolve a tentative nonconfirmation
on behalf of those employees whose
work authorization stems from J-1,
H-1B or O-1. The system is designed to
give the employee the responsibility to
handle their own case to reduce
employer burden, allow the employee to
maintain their own documents
regarding their status and protect
employee privacy. Additionally, it is
important to note that the responsibility
of providing documents for employment
eligibility purposes is on the employee.
The instructions accompanying Form
1-9 currently require employees to
present original documents. Placing the
burden on the employee to resolve
tentative nonconfirmations is consistent
with the requirement that the employee
provide documents establishing his or
her employment eligibility. Privacy
concerns, including confidentiality
related to certain visa status, preclude
employers from resolving tentative
nonconfirmations on behalf of
employees. Nothing prohibits an
employer from assisting an employee
with this process at the request of the
employee.
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2. Comment: One commenter stated
that the language referencing the
“rebuttable presumption” that an
Employer has not violated Section 274
(a)(1)(A) of the Immigration and
Nationality Act exists only in the draft
MOU and not in the FAR rule and that
the MOU must be altered to include
additional time for cases involving an
SSA no match.

Response: The commenter is correct
that certain provisions mentioned by the
commenter do not exist in the current
clause contained in the rule. This is not
required by the FAR. With respect to the
recommendation that the MOU be
changed to allow additional time for
addressing SSA “no-match’ cases, the
comment appears to confuse the time
allotted under the MOU to contact SSA
(or DHS) to start resolving a mis-match
with the time allotted under DHS’s no-
match rule for an employee to complete
the process of resolving a mis-match.

3. Comment: A building trade’s
association commented that several
provisions of the draft FAR MOU is
using the same disclaimer language as
previous versions of the MOU and that
that language has not been subjected to
judicial review.

Response: The commenter is correct
that the provisions of the draft MOU
have not been subjected to judicial
review. However, the provisions
contained in that draft MOU closely
follow language in MOUs currently in
use by over 80,000 employers, whi
have gone unchallenged over the life of
the program, and which have been
drafted consistent with the controlling
law related to the E-Verify program.

4. Comment: A chamber of commerce
commented that current employees of
Federal contractors should be allowed
to opt out of work prior to being verified
in E-Verify.

Response: The rule does not seek to
tell employers which current employees
they should assign to Federal contract
work, or what privileges or rights
employees may have relating to which
tasks they are assigned in their
workplace. Unless there is something in
the specific contract relating to that, that
is an internal business and labor
management decision for the contractor
to make subject to its normal processes
and requirements. Therefore, it would
be inappropriate to include provisions
relating to employees “opting out’” of
work on Federal contracts.

a. Reporting Change in Status

Comment: There is no comment listed
for this topic but the Councils
nonetheless address this issue in the
response below.
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USCIS does not require that
employees report a change in status to
E-Verify. E-Verify is able to determine
whether an employee is work
authorized using numerous databases
without receiving information directly
from an employee. Once an employee
has been verified through E-Verify, he or
she does not need to be re-verified in
E-Verify until employed by a new
empln¥er.

A related matter is the Form I-9. If the
document presented by an employee
(who indicated that he or she is an alien
authorized to work) when completing
the Form I-9 has expired, the employer
is required to update the Form with the
new document establishing that
employee’s work authorization. The
new document should be listed under
Section 3 (“Updating and re-
verification”) of the Form 1-9. The
Employer may opt instead to complete
anew Form -9 with the new document.

b. Resolution of Tentative
Nonconfirmations

Comment: Five commenters indicated
that they were concerned that a
tentative nonconfirmation might not be
resolved within the time allotted by
E-Verify. Of those, four commenters
commented that employees had
insufficient time to resolve a tentative
nonconfirmation particularly if the
employees are in remote areas that lack
access to transportation and to a nearby
SSA office. The other commenter also
expressed concern that an SSA tentative
nonconfirmation could not be resolved
in 90 days.

Response: Under the program rules
for E-Verify, after a tentative
nonconfirmation has been generated,
the employer must provide that notice
to the employee. Once the employee
actually receives the tentative
nonconfirmation and decides to contest
it, the employer initiates a referral
through the E-Verify system. Once a
case is referred, then the employee has
eight Federal Government work days to
contact the appropriate agency. He or
she can do so by simply contacting SSA
or DHS. Once the employee has
initiated the process of contesting the
tentative nonconfirmation, the
employee may continue working until
the case has been resolved.

The Councils believe that providing
the employee with eight days is a
sufficient amount of time for the
employee to contact SSA or DHS to
begin working out any discrepancy,
even taking into account remote
locations. It is important to note that the
eight-day timeframe in the E-Verify
program rules is the time allotted for the
employee to initiate the process of

resolving his or her tentative
nonconfirmation—not the time allotted
for a tentative nonconfirmation to be
finally resolved. Most SSA tentative
nonconfirmations are resolvable within
two days, and DHS statistics show that
SSA resolves 96.6 percent of cases
within 7 days of the date the individual
first contacts SSA. In a few cases, the
SSA has extended the time period in
order to allow for the employee
sufficient time to obtain a required
document.

With respect to employees who reside
in remote locations, it is important to
note that employees who receive a
tentative nonconfirmation from DHS are
not required to visit a USCIS office.
Moreover, in most cases, a DHS
tentative nonconfirmation can be
resolved over the phone using a toll-free
number. In an effort to make the process
simpler for many employees living in
remote areas, DHS has made system
enhancements to E-Verify. As a result,
in most instances, naturalized U.S.
citizens who receive a tentative
nonconfirmation from the SSA are no
longer required to personally visit a SSA
office. Naturalized citizens are now able
to contact DHS directly (over the
phone). USCIS believes that this process
will greatly limit the number of
employees who must make personal
visits to a SSA office thereby easing the
burden on those who are in remote
locations.

The Councils also note that these
comments relate to a previous E-Verify
process that has since been replaced by
a more efficient one. It is true that at one
time, the way an employer verified that
a tentative nonconfirmation was
successfully resolved was to re-query
the system. However, beginning in
October 2007, SSA and DHS began
using a new automated system known
as EV-STAR to provide automated
feedback to employers concerning the
status and resolution of any tentative
nonconfirmations received b;
employees. Since that time, there has
been no need for employers to re-query
the system.

c. Due Process

Comment: An immigrant rights
advocacy group and a union commented
that workers have insufficient due
process procedures in place to allow
them redress. One commented that there
are insufficient judicial remedies in
place to provide relief to an aggrieved
employee.

Response: The Councils recognize the
due process concerns raised by the
commenters, but believe that the
processes in place with the E-Verify
system provide adequate opportunity

for employees to contest and resolve any
issues that a E-Verify, through the
MOU and its internal practices and
procedures, which are published on the
E-Verify program Web site, has provided
a system that protects the rights of
employees while providing the means to
verify the work authorization status of
those persons. The MOU prohibits the
Employer from discharging, refusing to
hire, or assigning or refusing to assign
to federal contracts employees because
they appear or sound “foreign” or have
received tentative nonconfirmations.
The Employer is further warned in the
MOU that any violation of the unfair
immigration-related employment
practices provisions in section 274B of
the INA could subject the Employer to
civil penalties, back pay awards, and
other sanctions, and violations of Title
VII could subject the Employer to back
pay awards, compensatory and punitive
damages. The MOU agreed to by the
Employer also states that violations of
either section 274B of the INA or Title
VII may also lead to the termination of
its participation in E-Verify. If the
employee believes that s/he has been
discriminated against, he or she should
contact OSC at 1-800-255-7688 or
1-800-237-2515 (TDD). Employers that
have questions relating to the anti-
discrimination provision should contact
0SC at 1-800-255-8155 or 1-800—237—
2515 (TDD). Concerns regarding the
judicial remedies are better framed to
other offices within the Executive and
legislative branches of Government.

The E-Verify program offers
employees who receive a tentative
nonconfirmation the opportunity to
contest the finding and clarify their
records with either SSA or DHS. This is
a form of due process protection. If an
employee does contest the tentative
nonconfirmation and is not able to
clarify his or her record with additional
documentation, he/she will be issued a
final nonconfirmation. Employers or
employees may contact the E-Verify
program if additional time is needed to
provide such documentation or if they
believe a final nonconfirmation was
received in error. The E-Verify program
may delay a final nonconfirmation
finding on a case by case basis in those
cases where employees have
experienced delays in receiving needed
documentation that will help prove
their employment eligibility, and the
program will work with the employer
and/or employee to research the case
and identify the reason for the final
nonconfirmation.

The E-Verify program is committed to
protecting the rights of employees who
feel that they have been discriminated
against or who believe they have
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erroneously received a tentative
nonconfirmation. On the E-Verify Web
site, on all tentative nonconfirmation
letters that employees receive, and in
the MOU that E-Verify users sign when
joining the program, E-Verify provides
the contact information to OSC. In
addition, E-Verify registered employers
are also required to display two posters
which apprise the employees of their
rights and how to contact the OSC in the
event of perceived discrimination: (1)
The “You Should Know Your Rights
and Responsibilities under E-Verify”
poster produced by USCIS and (2) the
“Employee Rights Poster” produced by
the OSC. Once a complaint has been
made, the Office of Special Counsel is
able to investigate any case brought to
its attention. The Councils believe that
these due process protections are
sufficient to ensure that the E-Verify
system promotes economical and
efficient Federal Government
contracting.

Content of FAR Rule

1. Definitions (22.1801 and 52.222—
54(a))

a. “Assigned to the Contract” and
“Directly Performing the Work™

Comment: Several commenters
commented that there is no guidance as
to how to identify an employee who is
“directly performing” work under a
contract and expressed concerns that
this could result in inconsistent
application of the rule and
disagreements over which existing
employees must be run through the
E-Verify system.

One employer suggested that “directly
performing work under a contract” be
clarified to mean a person customarily
performing more than 50 percent of his/
her time in direct support of the covered
contract or multiple covered contracts.

A university commented that the
proposed rule is too unclear as to how
to treat overhead employees who
perform some work that benefits a
contract and requests that the Councils
clarify this situation.

Many other commenters expressed
concern over whether the E-Verify
requirement applies to employees who
are only tangentially involved with
covered contracts. Specifically, they
inquired whether agreements to provide
service, support, or maintenance on an
“as needed” basis would be covered
even if employees would spend only a
small portion of their time on these
contracts. Commenters also asked
whether employees working to prepare
a bid or proposal be covered.

One commenter requested
clarification as to whether the

requirement to verify current employees
on covered projects extends beyond
those working exclusively at project
sites, or whether it extends to others
working off-site but dedicated
exclusively to the covered project. The
commenter suggested that the
regulations must provide a high degree
of specificity on this issue, as the costs
and employment administration
ramifications are significant.

Response: The Councils have
removed the definition of “assigned
employee” and provided instead a
definition of “employee assigned to the
contract” because that is the term used
in the final rule. The revised definition
makes it clear that an employee is not
considered to be directly performing
work under the contract if the employee
normally performs support work, such
as indirect or overhead functions, and
does not perform any substantial duties
under the contract. The Councils do not
believe it is appropriate to try to
establish a mathematical definition of
an assigned employee. Contractors will
instead have to interpret the definition
stated in the final rule as it applies to
various individual situations.

The Councils note that it is
immaterial whether services are
provided intermittently or for only a
small portion of an individual
employee’s time as long as the work is
done in the United States in direct
support of a contract. However,
tangential involvement, if it is in terms
of indirect involvement instead of
directly working on a contract, does not
necessarily trigger the E-Verify
requirement. For example, a mailroom
clerk who delivers mail to a program
office supporting a contract as well as to
all other offices served by the mailroom,
would not be required to go through the
E-Verify process. Other non-FAR
requirements, however, would
necessitate that the employer vet the
mailroom clerk at hiring through the
1-9 process.

Tllie Councils also note that working
on a proposal, as opposed to working on
an awarded contract, does not constitute
work under the contract in question and
would not trigger E-Verify requirements.

There is noll%ing in the definition of
“employee assigned to the contract”
that would imply that it makes a
difference where that employee is
working, as long as it is in the United
States.

b. “Commercially Available Off-the-
Shelf (COTS) Item”

Comment: Various commenter:

commenters sought clarification that the
rule would not be applicable to their
products because they believed their
products qualify under the definition of
COTS. These commenters
recommended that the Councils make
clear that the rule would not apply to
the items they believed to be COTS.
Specifically, the commenters asked that
the final rule clarify the definition of
COTS so that packaged agricultural
products are clearly excluded from the
definition of bulk cargo so as to avoid
deliveries of fruit and other food stuffs
from being considered “bulk cargo” and
therefore outside of the definition of
COTS items.

Response: The Councils concur and
have amended the final rule in response
to these comments to clarify the
definition of COTS to explain that a
cargo subject to “mark or count” is not
bulk cargo. Nearly all food and
agricultural products should fall within
the definition of COTS. The only likely
exceptions would be bulk shipments of
grains in ship holds. The final rule has
added an exception for bulk cargo as
well as COTS items.

c. “Contract” and ““‘Contractor”

1. Comment: Commenters requested
that the Councils define “contract” to
exclude agreements that are not
governed by the FAR, such as grants and
cooperative agreements.

Response: The Councils do not concur
with this request. The FAR already
defines the term “contract” and the term
does not include grants or cooperative
agreements. A grant or cooperative
agreement that is not governed by the
FAR is not required to include the
clause in this rule.

2. Comment: Several commenters
suggested that the Councils more clearly
define the term ““contractor” to exclude
subsidiaries of a parent where the
parent holds the contract but the
subsidiaries do not.

Response: Whoever signs a contract is
the contractor. Only the legal entity that
signs the contract and is bound by the
performance obligations of the contract
is covered by this E-Verify term. If
ambiguity remains, this issue will have
to be handled on a case-by-case basis
consistent with traditional FAR
principles.

3. Comment: One commenter was
concerned about the effect of mergers
upon implementation of the E-Verify
program.

I :If a novation agreement

advised that the definition of COTS
items was not sufficiently clear with
respect to “bulk cargo.” Several
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P
takes place, then the merged entity
becomes the contractor. Otherwise,
there is no impact.
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d. “Subcontract” and “Subcontractor”

Comment: A number of commenters,
in addressing the proposed rule’s
subcontractor flowdown requirement,
expressed concern as to the definition of
“subcontract” and “‘subcontractor” and
the extent to which the rule might apply
to their activities. This was a concern
common to agricultural and dairy
interests. Two agricultural associations
noted that there are numerous sales and
supply arrangements that may or may
not fall within the rule’s coverage. There
are direct sales by a producer of an
agricultural commodity; direct sales by
a packing operation that obtains fruits or
vegetables or other commodities from
other producers and then sells the
product directly to the Government;
sales by a broker or handler of
agricultural products who purchases the
products from a producer or producers
but who directly contracts with the
Government; and processors of
agricultural products that purchase
them from producers and sell them to
the Government after processing them.
One commenter requested clarification
that farmers providing food for canning
are not “subcontractors” and that
truckers hauling processed food are not
subcontractors for purposes of
application of this clause.

In addition, it was noted that the
proposed rule does not adequately
address the distinct marketing
characteristics of agricultural
cooperatives. Several commenters
pointed to the distinction between
farmer cooperatives and their farmer
members and referred to court decisions
highlighting this distinction.

Another commenter stated that many
employers hold contracts with delivery
companies, suppliers, maintenance
companies, and others who may
perform work in support of the Federal
contract, and noted that it was unclear
from the proposed rule whether these
subcontractors would also be required
to enroll in E-Verify.

Response: With respect to agricultural
and dairy products, the referenced items
appear to fall within the definition of
COTS or bulk cargo. COTS suppliers
would not be subject to the E-Verify
requirements because they are supplies,
which are not covered at the subcontract
level. With respect to the comment
regarding potential coverage of delivery
companies, suppliers, maintenance
companies, and others who may
perform work in support of the contract,
it was determined that the existing FAR
definitions of subcontractor when read
in conjunction with previous
applicability discussions would address
the concerns noted above. The Councils

have amended the rule at 22.1801 and
the clause at 52.222-54 to include the
definitions “subcontract”” and

“subcontractor,” found at FAR 44.101.

e. “Period of Performance” vs. “Life of
Contract”

Comment: One commenter requested
that the “Period of Performance” should
be defined as ending on the date that
delivery is complete. Another
commenter questioned the use of the
term “life of the contract” in the
preamble to the proposed rule.

Response: The Councils do not agree.
The term “‘period of performance” is
used throughout the FAR and various
contracts further refine the definition of
that period individually for that
contract. In general, the period of
performance would start at the award
date of the contract and extend through
the date delivery is complete, unless
otherwise specified in the contract. The
period of performance does not extend
to the date of contract closeout. The
Councils concur that for the sake of
consistent terminology, the term
“period of performance” is the correct
term to express the required period of
required compliance with E-Verify, not
“life of the contract.”

{. Distinction Between Products and
Services

Comment: One commenter stated that
the rule should make a clearer
distinction between products and
services.

Response: The Councils do not concur
with this comment. Contracts for
services are clearly defined in Part 37 of
the FAR.

2. Mandatory Enrollment (22.1802 and
52.222-54(b)(1)(1))
a. Noncompliant Employers Only

Comment: Several commenters stated
that the rule should be restricted in its
applicability only to contractors who
have engaged in the knowing
employment of unauthorized foreign
nationals or who have shown that they
routinely shirk their obligations under
1-9 procedures, such as those who
receive multiple ‘“no-match” letters
demonstrating that their concern for the
work eligibility of their workforce may
be lacking. Alternatively, the
commenters recommended application
of E-Verify only to verify employees
whose work eligibility may be in
question due to receipt of a “no-match”
letter.

Response: The Executive Order
12989, as amended, does not authorize
such a limited approach. In any event,
restricting the applicability of the rule to
employers who routinely shirk their

obligations would not foster the stability
and dependability across the entire
Federal contractor community in the
manner envisioned by Executive Order
12989. Using E-Verify at the beginning
of the contract should reduce the
number of “no match” letters received
by the employer later in the process.

b. Non-Citizens

Comment: Another commenter
suggested th
verify non-citizen employees using E-
Verify to reduce employer burden.

Response: Executive Order 12989, as
amended, directs the Councils to
implement the President’s procurement
policy through a FAR rule that requires
federal contractors to agree, as part of
their contract performance, to verify all
new hires without differentiating
between citizens and non-citizens.
Modifying the rule to require
verification only of non-citizens would
not satisfy the requirements of this
presidential directive. Moreover, the
Councils believe that verifying only
those who do not claim to be U.S.
citizens would be discriminatory and
would not meet the ultimate goal of
fostering a more stable and dependable
Federal contractor workforce.

Verifying only those employees who
attest to work-authorized alien status
would defeat the basic purpose of E-
Verify and this rule. E-Verify is
designed to guard against identity and
immigration fraud in the paper-based I-
9 process, which may take the form of
false claims of U.S. citizenship backed
up with either false or fraudulently
obtained driver’s licenses, birth
certificates, social security cards and/or
other Form 1-9 documentation other
than DHS immigration status
documents. An alien-only verification
system would not only fail to deter this
kind of fraud, but it would encourage it.

Using E-Verify only for non-citizens
would likely violate the anti-
discrimination provisions of the
Immigration and Nationality Act (INA),
8 U.S.C. 1324b, which prohibits
discrimination with respect to hiring,
firing, or recruitment or referral for a
fee, on the basis of national origin or, for
certain classes of protected individuals,
on the basis of citizenship status.
Employers may not treat individuals
differently on the basis of national
origin, and U.S. citizens, recent
permanent residents, temporary
residents, asylees and refugees are
protected from citizenship status
discrimination. This anti-discrimination
provision is enforced by OSC. If an
employee believes that he or she has
been discriminated against during the
employment eligibility verification
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process, he or she should contact O0SC
at 1-800-255-7688 or 1-800-237-2515
(TDD). Employers that have questions
relating to the anti-discrimination
provision should contact OSC at 1-800—
255-8155 or 1-800-237-2515 (TDD).

c. Increase in Program Abuse

Comment: Several commenters were
concerned that mandatory use will
increase abuse of the program. One
commenter stated that preliminary
reports from Arizona’s mandatory use of
E-Verify suggest that some employers
are violating the terms of the MOU and
engaging in illegal employment
practices such as verifying existing
employees, rather than verifying only
new hires and that they are doing so in
a discriminatory way. The commenters
believed that implementation of the
proposed rule will exacerbate the
situation regarding discriminatory use
of the program. Also, some commenters
claimed that employers do not
understand the ways in which E-Verify
is to be implemented in the workplace,
and that as a result they take mistaken
actions, such as firing workers when
they are not required to do so (or are
prohibited from doing so).

Response: The rule is clear in its
requirements to verify existing
employees. All who are assigned to a
contract must be verified. This provides
no latitude for discrimination. Also, the
E-Verify program MOU will actually
serve to reduce confusion over employer
responsibilities when workers are in the
process of clearing up questions as to
their authorization to work in the
United States. The MOU gives clear
descriptions that prohibit employers
from firing workers during that period
or from taking other adverse actions.

To address employer abuse and/or
fraud, the E-Verify program has created
a Monitoring and Compliance unit that
can detect, deter, and remedy improper
use of the system. The Monitoring and
Compliance unit also works to safeguard
personal privacy information; prevent
the fraudulent use of counterfeit
documents; and refer instances of fraud,
discrimination, and illegal or
unauthorized use of the system to
enforcement authorities. Once fully
staffed, the E-Verify’s Monitoring and
Compliance unit will carry out its
mission by educating employers on
compliance procedures and guidelines
and providing assistance through
compliance assistance calls. The unit
will also conduct follow-up with desk
audits and/or site visits to unresponsive
employers if necessary, and refer cases
of fraud, discrimination, and illegal use
to the OSC or ICE, as appropriate. The
Monitoring and Compliance unit will

also monitor system usage to identify
when registered employers have not
used the system within an appropriate
time period given the size of the
organization.

3. Application to Employees
(22.1802(b)(2) and (c), and 52.222-54(b))

a. All New Hires During Period of
Performance of the Contract

Comment: Several commenters
suggested that it is inappropriate to
require an entire company to be subject
to E-Verify for all new hires when the
company has only a small number of
Federal contracts that comprise a small
proportion of its business. They argued
that the proposed rule is an overbroad
use of the procurement authority to
cover new hires that are not associated
with performance of a contract and
stated that the rule should apply only to
new hires at a work site that is
perfnrming a contract.

Response: Applying the duty to verify
all new hires of the entire organization
of the contractor is a requirement of
Executive Order 12989, as amended. If
the requirement were limited only to
new hires at locations doing
Government work, the rule would be
impractical and too easy to undermine
by transferring employees from non-
contracting work sites to contracting
work sites. Not all hires of a contractor
are hired through the location where
they work. It is very common for a
contractor to hire through a central site
that has no connection to various work
sites. In addition, there are few Federal
contractors who have segregated their
workforces in the manner suggested in
the comments. Modern technology,
most notably email, has broadened and
facilitated doing work in multiple
dispersed locations through a national
and even international network of
collaborators. Thus, defining the work
site would be too unwieldy for an
effective rule, making enforcement of
this aspect of the rule too difficult and
too easy to misinterpret or undermine.

With respect to providers with few
Government contracts, the rule does
include an exception for COTS to
recognize that COTS providers will
generally be predominantly commercial,
with only a small proportion of business
with the Government, as well as
exceptions for institutions of higher
education; State and local governments
and governments of Federally
recognized Indian tribes; and for
sureties performing under a takeover
agreement.
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b. Existing Employees Assigned to the
Contract

i. No Verification

Comment: Many commenters
requested that the rule eliminate the
requirement for verification of
employment of existing employees
assigned to the contract. One
commenter states that there is no policy
reason why Federal contractors should
be so radically different from all other
employers who participate in the
program. More detailed reasons for
opposition to verification of existing
employees are also separately addressed
in the following paragraphs.

Response: The Councils do not agree
with this approach. The final rule
reflects the requirements stated in
Executive Order 12989, as amended,
that the FAR incorporate a rule that will
require verification of all existing
employees assigned to a contract.
Verification of existing employees who
work under contracts is a critical
element of this rule, and the elimination
of that aspect of the rule would be
contrary to the Executive Order.

ii. Burdensome To Track Which
Employees Have Been Verified

Comment: Many commenters were
concerned about the burden of
identifying employees assigned to the
contract, including time and money
required to develop new systems. For
example:

¢ One commenter observed that
assigned employees may work on
several projects at once and it is
burdensome to require them to be
tracked to determine which ones have
been verified by E-Verify.

¢ Another commenter stated that the
chance of a single employee being
“dedicated” to a single contract—
whether for a private customer or a
Government agency—is the rare
exception in a large company. A large,
multi-jurisdictional company will be
challenged to identify which employee
in fact “directly performs work™ under
a covered contract.

* Another commenter recommended
verifying all employees at all hiring
sites.

¢ Another commenter stated that in
normal circumstances it will impose
considerable burdens and take months,
if not years, to put in place the required
tracking processes.

o Several university commenters
stated that these requirements would
impose significant financial and
organizational burdens on all affected
employers, including substantial costs
associated with developing new
software systems.
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¢ Another commenter stated that
employers would need to create a new
process for screening current employees
and a process for tracking which
employees already have been through
the E-Verify screening process every
time an employee is assigned to work on
a Federal contract.

Response: With regard to tracking
which employees have been verified,
the Councils do not believe this is a
problem that warrants a change to the
proposed rule. Modern personnel and
payroll systems identify numerous
qualifications and attributes for each
employee. It is a minor effort to add one
more attribute to those already included
in the accounting and payroll systems.
For example, each employee is typically
identified against a wage rate, security
level, FLSA coverage or not, vacation
records, professional qualifications,
labor category, etc. Personnel/payroll
systems that track these sorts of data
typically permit ready modification and
expansion in the number and type of
attributes that are tracked. It is typically
a simple operation to add an attribute to
such a system.

Further, contractors can recover
associated costs incurred to comply
with this program in their proposed
prices as they already do with other
overhead costs. However, the Councils
recognized that the task of identifying
which employees are assigned to the
contract may be more problematic for
some employers. Should the employer
find the task of identifying which
employees have been assigned to the
contract and tracking those employees
who have already been verified unduly
burdensome, the Councils have
amended the rule consistent with
Section 8. (a) of Executive Order 12989
to permit a contractor to verify its entire
workforce.

iii. Conflicts Between Public and Private
Contracts

Comment: Several commenters stated
that employers are currently prohibited
from using E-Verify to confirm the
employment eligibility of existing
employees not assigned to a Federal
contract. They believe that the proposed
rule therefore poses potential problems
for firms that hold both public and
private contracts.

Response: The current MOU required
to be signed by all employers that
register for E-Verify does prohibit the
use of E-Verify to confirm the
employment eligibility of existing
employees. Upon promulgation of this
rule, however, there will be a revised
MOU with requirements applicable to
Federal contractors. The revised MOU
does not contain the same prohibition

on verification of existing employees as
to Federal contractors, because the
Executive Order and this final rule
require the use of E-Verify to confirm
the employment eligibility of existing
employees who are assigned to Federal
contracts. If a contractor that was
already using E-Verify enrolls in E-
Verify as a Federal contractor, then that
contractor may need to sign a new
MOU, which will allow the use of
E-Verify for existing employees.

iv. Selective Verification Issues

Comment: Some human resources
organizations stated that selective
screening verification of existing
employees increases an employer’s
exposure to allegations of
discrimination based on document
abuse, citizenship status discrimination,
national origin discrimination or other
characteristics protected by Title VII
and the anti-discrimination provision of
the Immigration and Nationality Act
(INA), 8 U.S.C. 1324b. Another
commenter questioned whether
employers might register or bid for
contracts only so they can verify
existing employees.

Response: The requirement to ensure
that any employee who is assigned to
work directly on a contract in the
United States is, in fact, authorized to
work in the United States is not
discriminatory as that term is defined by
Title VII and case law. However, the
Councils agree that it is appropriate to
limit as much as possible opportunities
for unscrupulous companies to abuse
the E-Verify system. That is why the
rule clearly specifies which employees
must be verified by the employer. It is
also important to note that 0SC
investigates allegations of national
origin and citizenship status
discrimination in the workplace, as well
as demands for additional
documentation in the employment
eligibility verification process
(“document abuse™) and retaliation
under the anti-discrimination provision
of the Immigration and Nationality Act
(INA), 8 U.S.C. 1324b. The E-Verify
MOU makes clear that an employer may
not use E-Verify procedures for pre-
employment screening of job applicants.
In addition, an employer cannot verify
only certain employees selectively—for
example on the basis of perceived
national origin—and may be subject to
penalties under the anti-discrimination
provision of the INA if it prescreens
employees on the basis of perceived
national origin or citizenship status.

With regard to an employer bidding
on a Government contract just to use E-
Verify to verify existing employees, the
employer would not be authorized to

verify existing employees unless the
contract was actually awarded to that
contractor.

v. Permitting Multiple Alternatives

Comment: Another commenter
requested that if the proposed current
employee verification system is to
remain a part of these regulations, the
Councils should provide an option for
employers in the regulations so that
they can adopt a compliance method
that meets objectives with the least
disruption or cost to contractor
operations. Suggested examples
included allowing an employer to verify
all employees at all hiring sites, all
employees at any hiring site that
services a covered contract, or only
those employees assigned to work on
the contract.

Response: Consistent with Section
8.(a) of Executive Order 12989, as
amended, which requires
implementation of the Order “in a
manner intended to minimize the
burden on participants in the Federal
procurement process,” the Councils
have included a provision in the final
rule permitting contractors a voluntary
alternative: The option to verify all
existing employees of the contractor,
provided the contractor initiates
verification within 180 days of notifying
DHS of its decision to verify its entire
workforce. The Councils believe that
this alternative best prevents
opportunities for discrimination or the
appearance of discrimination, relative to
other possible alternatives, while
potentially reducing the burden of
compliance for some contractors.

vi. Workforce Stability

Comment: Several commenters stated
that requiring verification of current
employees will severely impact
workforce stability due to expected
errors, delays, and other disruptive
effects such as employer misuse of
tentative nonconfirmations. The
commenters stated that the decision to
extend the E-Verify requirement to
existing employees actually undermines
the FAR Council’s stated view that the
Federal Government’s procurement
interests are advanced by a stable
workforce with less turnover. The
commenters claim that subjecting
existing employees to E-Verify is
guaranteed to exacerbate, rather than
alleviate, the posited problem of
instability and turnover in the
workforces of Federal contractors and
subcontractors.

Response: The Councils do not
concur. The Councils consider that the
additional time allowed in the final rule
should alleviate the commenters’
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concerns regarding expected errors,
delays, and other disruptive effects. The
Councils do not believe that the
concerns that E-Verify will exacerbate
instability and turnover in the
workforce are well founded, assuming
that employers are currently complying
with existing law and only employing
individuals who are actually authorized
to work in the United States.

vii. Employees Hired After November 6,
1986

Comment: A university commenter
believed that the proposed rule is
applicable to all employees hired after
November 6, 1986. The commenter
stated that its concerns are magnified by
the proposal in the proposed rule that
the E-Verify program be extended to all
employees hired after November 6, 1986
and that this requirement greatly
expands the cost and process burden on
employers far beyond the current pilot
program.

Response: The commenter is mistaken
about the requirements of the proposed

Job order costing—work is broken into jobs; each job is tracked sepa-

ratoly.

rule. The proposed rule was not to be
applicable to all employees hired after
November 6, 1986. However, because of
concerns by some contractors that
determining and tracking employees
assigned to the contract is too difficult,
the final rule does provide an option to
contractors to verify all employees hired
after November 6, 1986.

c. All Employees of the Contractor

Comment: Several commenters
believe that the contractor might have to
verify all existing employees to achieve
compliance and recommended that the
rule should provide additional
flexibility to allow this. Some employers
may find it easier to verify all existing
employees and new hires, rather than
attempt to distinguish between those
who are and who are not working on
Federal contracts, thus ensuring
compliance. Another company
commented that it would be very
burdensome to create a mechanism to
identify “assigned employees” under a

pair.

process accounting system because no
one individual charges to a particular
job (contract).

Response: The Councils agree with
these comments and have amended the
proposed rule. In situations where a
contractor does not believe it has an
economical or efficient way to identify
employees who perform work
principally under a particular contract,
or if the contractor believes it is more
efficient to verify all employees, the
final rule will give the contractor the
option to initiate verification of the
employment eligibility of all existing
employees, within 180 days, rather than
limiting the employees who can be
verified only to those who are assigned
to work under a contract. This approach
is entirely at the option of the
contractor.

The Council notes that the great
majority of “process accounting” would
be under COTS contracts, which are
exempt from the rule.

E.g., auto mechanics, carpenters, painters, print shops, computer re-

Process costing—a large quantity of identical or similar products are E.g., auto assembly plants, hot dog manufacturing, any large mecha-
nized production facility.

mass produced.

Each cost accounting system gathers
and reports on the same information.
The method used depends on the needs
of the business. Process costing traces
and accumulates direct costs, and
allocates indirect costs, through a
manufacturing process. Costs are
assigned to products, usually in a large
batch, which might include an entire
month’s production. Eventually, costs
have to be allocated to individual units
of product.

Accordingly, the final rule will permit
a contractor to choose between two
alternative approaches. The rule will
permit the Federal contractor to choose
either to run only existing employees
who are assigned to the contract and all
new employees through E-Verify, or to
run all existing employees and all new
employees of the company through E-
Verify.

d. Need for Re-Verification

Background: It is important to
distinguish what commenters mean by
re-verification. They may mean re-
verification of employees who have
been verified by a system other than E-
Verify, or they may mean re-verification
of employees who have been verified
through E-Verify, by another employer
or by the same employer. Each of these
types of re-verification will be
separately addressed.

i. Re-Verification of Existing Employees

Comment: Many commenters stated
that the requirement of re-verification of
existing employees working on Federal
contracts is unnecessary because those
employees who have been hired after
November 6, 1986, have already been
through the employment eligibility
verification (I-9) process. For example,
one commenter asked the Councils to
eliminate the requirement to use E-
Verify for employees assigned to work
on contracts because such employees
who were hired after November 1986
will have already been through an
employment eligibility verification
process.

The following are some of the
objections raised to re-verification for
employees whose I-9s were completed
long ago:

* A contractor may have accepted
documents to demonstrate identity
(drivers’ licenses) or work authorization
(passports or green cards) that have now
expired.

* Until 2007, it was permissible for
naturalized U.S. citizens to present
certificates of naturalization to prove
work eligibility, and many employees
chose to use these forms in the I-9
process. Those certificates are not
usable as part of the E-Verify process.

o The I-9 process does not require an
employee to provide an SSN, but E-
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Verify does require it. The contractor
will have to devise a process to collect
and authenticate SSNs for many
employees, especially those who started
as foreign national legal immigrants,
who were not required to have a number
when they started work.

o The E-Verify process requires a
picture identification document.

Another commenter remarked that the
money spent re-verifying employees
who are assigned to work directly on a
Federal project would be much better
spent in fundamental research being
conducted by the commenter.

Response: Executive Order 12989, as
amended, requires the re-verification of
existing employees assigned to the
Federal contract, even if the employees
were screened previously using the -9
process. The E-Verify process is
expected to achieve a much higher level
of accuracy in verification than was
achieved under the I-9 process alone; E-
Verify has built-in tools for accessing
databases to further verify the
employment eligibility of an employee,
whereas the documents submitted by
employees under the I-9 process were
probably subjected to very little
additional verification if they looked
acceptable on their faces.

With respect to the process for re-
verifying existing employees, the draft
MOU contemplated and addressed the
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matters raised by the commenter.
Employers may use a previously
completed Form I-9 as the basis for
initiating E-Verify verification of an
assigned employee as long as that Form
1-9 complies with the E-Verify
documentation requirements and the
employee’s work authorization has not
expired, and as long as the employer has
reviewed the Form I-9 with the
employee to ensure that the employee’s
stated basis for work authorization has
not changed (including, but not limited
to, a lawful permanent resident alien
having become a naturalized U.S.
citizen). If the Form 1-9 does not
comply with the current E-Verify
requirements, or the employee’s basis
for work authorization has expired or
changed, the employer shall complete a
new I-9. If the Form I-9 is otherwise
valid and up-to-date but reflects
documentation (such as a U.S. passport
or Form [-551) that expired subsequent
to completion of the Form -9, the
Employer shall not use the photo
screening tool, subject to any additional
or superseding instructions that may be
provided on this subject by USCIS.
‘While in some cases these procedures
will place on employers and employees
the initial burden of completing a new
Form 1-9, they are designed to avoid the
greater burden of unnecessary tentative
nonconfirmations resulting from the use
of stale data to run E-Verify queries.
Some contractors that are submitting
an E-Verify query for a current
employee may be put in the position of
asking that employee to produce an
1-9 document that is different from what
was presented during the initial I-9
process. It is important that contractors
not engage in illegal discrimination
during this process, such as by
selectively requesting or rejecting
documents during the verification or
reverification process with the purpose
or intent of discriminating against
employees on the grounds that they
appear or sound foreign. See 8 U.S.C.
1324b. If an employee believes that he
or she has been discriminated against
during the employment eligibility

verification process, he or she should
contact OSC at 00-255-7688 or 1-
800-237-2515 (TDD). Employers that
have questions relating to the anti-
discrimination provision should contact
0OSC at 1-800-255-8155 or 1-800-237—
2515 (TDD).

In addition, it is not technically
correct that certificates of naturalization
were acceptable until 2007. They were
taken off the acceptable document list in
the regulations in 1997, but DOJ and
then DHS had a policy not to enforce
violations of this regulation until it
updated the Form I-9 instructions to
reflect this change, which did not
happen until 2007. With respect to
SSNs, the Councils do not anticipate
that the commenter or other employers
should have significant difficulty
obtaining their current employees’
SSNs, as they already should have these
on file for other business purposes.

ii. Re-Verification of Employees Verified
by Another Employer

Comment: One commenter believed
that employees covered by a collective
bargaining unit should not have to be re-
verified each time they switch to a new
company, e.g., in the construction
business.

Response: The commenter’s point
appears to relate to the existing statutory
provision regarding employment
pursuant to a collective bargaining
agreement in section 274A(a)(6)(A) of
the INA, which provides that in certain
cases a subsequent employer is deemed
to have complied with the Form
1-9 requirements by virtue of
verification by another employer within
the agreement. If a previous employer
within such an arrangement has
completed the Form -9 and E-Verify, a
subsequent employer does not have to
reverify, as long as the employment is
within the scope of the statutory
provision.

iii. Re-Verification of Employees

Already Verified by the Contractor
Comment: Many commenters were

concerned about the requirement to re-

verify an existing employee when the
employee is assigned to work on a
contract. One commenter concluded
that by mandating that Federal
contractors verify or re-verify existing
employees each time they are assigned
to work on a new contract, the proposed
rule too radically restructures the E-
Verify program, making it
unmanageable and unworkable for
employers.

Response: The proposed rule clearly
stated that a contractor is not required
to perform additional employment
verification using E-Verify for any
employee whose employment eligibility
was previously verified through E-
Verify by that contractor. It is not
necessary to run the employee through
the E-Verify program again each time
the employee is assigned to work on a
new contract. When, however, an
existing employee is assigned to a
contract and that employee has not
previously been verified through the E-
Verify system, then that employee must
be processed through E-Verify at the
time of assignment to work on the
contract. The end result of this
procedure is that for any single
company, no employee, whether
existing or newly hired, needs to be
verified through the E-Verify system
more than once.

In addition, the Councils have revised
the final rule to exempt employees who
hold an active U.S. Government security
clearance for access to confidential,
secret, or top secret information in
accordance with the National Industrial
Security Program Operating Manual.
The rule also exempts employees for
which background investigations have
been completed and credentials issued
pursuant to HSPD-12, promulgated by
the President on August 27, 2004.

4. Time Periods (52.222-54(b))

Background: The proposed rule set
forth the following timeframes:

Timeframe

Start point

Required action

Within 30 calendar days ...
Within 30 calendar days

After contract award ...
After it

Enroll in E-Verify.
Initiate ification of employees assigned to

Within 3 business days ..
Within 30 calendar days ..

After date of assignment to the contract; or
Of the award of the contract.

the contract at time of enroliment.

Initiate a verification of each assigned em-
ployee who is assigned to the contract after
enroliment in the E-Verify program.

1. Comment: Many commenters were
concerned that the timeframes provided
were insufficient for compliance. These
commenters requested longer

timeframes because employers would
need to develop complex systems to
track and report employees. Among the
various recommendations:

* Extend the registration period to 90
days after contract award, to allow time
for orderly transition and provide time
for employers.
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¢ Permit larger organizations to
implement E-Verify in stages across
worksites;

¢ Allow a 6-month phase-in period to
allow for registration, training and
implementation and verification;

o Add a 90-day transition period
before a contractor must begin verifying
employees, after the date of contract
award.

e Provide a time period to initiate
verification of assigned employees that
is no less than 60 days from enrollment
and 30 days from assignment to a
contract, respectively.

¢ Extend the phase-in period
applicable to verification of existing
employees for employers who are
already signed up for E-Verify. Three
days is not long enough to change
systems to handle verification of
existing employees.

Response: The Councils carefully
considered all the requested extensions
and concur that some of the timeframes
need to be extended. The Councils
recognize that some of the periods for
contractor action in the proposed rule
did not all allow sufficient time. The
Councils have substantially extended
various periods to permit contractors
more latitude on when they must begin
verifying employees.

The Councils also noted concerns that
the requirements for a contractor that is
already enrolled as a Federal contractor
in E-Verify were not clear. These
requirements were only addressed in
the policy section of the proposed rule,
not in the clause. Nor did the proposed
clause specify whether the enrollment
referred to was as a non-Federal
contractor or as a Federal contractor
(which will become important as the
implementation of the rule progresses).
The Councils have added specific
instructions applicable to contractors
already enrolled as Federal contractors
in E-Verify and amended the time
periods in the clause by which the
contractors must have taken various
actions.

The Councils have simplified the
policy section and added more details
in the clause. The changes in time
periods in the final rule are summarized
as follows:

o After new enrollment in E-Verify as
a Federal contractor, 90 days to initiate
verification of new employees within
three business days of hire. This allows
a contractor time to set up a new
system, or modify an existing system
from the non-Federal to the Federal
form of E-Verify.

e 90 days (instead of 30) to initiate
verification of existing employees after
enrollment into the program (or after
contract award, if already enrolled as a

Federal contractor). Contractors will
likely have to make adjustments to
current employee information systems
to be able to identify employees
assigned to the contract and to track
whether employees have been vetted
through E-Verify. 90 days after award of
a contract that contains the clause
should be sufficient for this.
—Thereafter, verify the employee 30
days (instead of 3) after an employee
is assigned to work under a contract.
—180 days for initiation of verification
of all existing employees (if chosen at
the option of the contractor).

The Councils did not extend the 30-
day period to enroll in E-Verify. Very
few commenters argued that this
timeframe was insufficient. The
Councils also considered that employers
already enrolled on the Federal E-Verify
program should not need additional
time to continue verification of new
employees within three business days of
hire. The Gouncils also did not make
amendments to timeframes that are
required by the MOU rather than the
FAR clause.

2. Comment: One commenter
suggested that E-Verify should provide
employers with an option to mark that
an SSN has been “applied for” when
foreign nationals are waiting on SSN
cards that could take weeks to receive.
Another commenter expressed concern
over the fact that SSNs are not required
on the Form I-9 and the SSN is the basis
for the electronic verification.

Response: DHS has informed the
Councils that the MOU will be amended
to provide that notating the Form I-9
satisfies “initiating verification” in the
narrow situations where (1) the
employee has applied for an SSN from
SSA and is waiting to receive a SSN;
and (2) the employee has requested an
accommodation from the photo
identification requirement from the E-
Verify program and is in the process of
resolving the issue. The employer still
has an obligation to work in good faith
to follow through on that process and
ultimately verify the employee with the
system.

5. Threshold for Applicability in Prime
Contracts (22.1803(b))

Comment: A number of commenters
requested an increase in the dollar
threshold for applicability of the clause.
Commenters state that there is no
rationale for the $3,000 threshold.

o For example, several commenters
proposed increasing the dollar threshold
for applicability of the proposed
contract clause from the micro-purchase
threshold of $3,000 to the simplified
acquisition threshold of $100,000. One
of these commenters stated that the
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applicability standard should be
proportionate to its requirement.

* Another commenter proposed
raising the threshold from $3,000 to
$50,000.

Response: The Councils have raised
the threshold for inclusion of the clause
in a prime contract from the micro-
purchase threshold to the simplified
acquisition threshold. The statute at 41
U.S.C. 427 directs the FAR to provide
for simplified acquisition procedures for
purchases of property and services for
amounts not greater than the simplified
acquisition threshold. In order to
promote simplified processes for such
small acquisitions, the Councils have
revised the final rule to exempt all
prime contract awards under the
simplified acquisition threshold from
application of this rule.

According to Federal Procurement
Data System (FPDS) data, during FY
2007, there were approximately 2.8
million contract awards (new contracts,
not orders) Governmentwide totaling
approximately $9 billion for which the
basic contract value were less than or
equal to the simplified acquisition
threshold ($100,000) each. This is less
than 3 percent of total obligations made
during FY 2007. Therefore, the
exclusion of such low dollar value
contracts should have minimal impact
on achieving the objectives of the
Executive Order, while being of great
benefit to small businesses, since
acquisitions below the simplified
acquisition threshold are generally set
aside for small business.

In addition, the Councils have added
to the final rule a threshold relating to
length of the period of performance of
the contract. Since contractors have 30
days to enroll in E-Verify and another
90 days to initiate verification of
employees, the Councils concluded that
it was not practical to require
compliance with the clause in contracts
that have a period of performance of less
than 120 days.

6. Subcontractor Flowdown
(22.1802(b)(4) and 52.222-54(e))

Comment: Analysis of the comments
relating to the subcontractor flowdown
requirements (22.1802(b)(4) (22.1802(c)
in proposed rule) and 52.222-54(e))
discloses five general concerns from a
broad range of commenters.

a. Definitions

For concerns relating to the
definitions of “‘subcontract” and
“subcontractor,” see G.1.d.
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b. Flowdown Thresholds

Comment: Various commenters
recommended limitation of subcontract
flowdown as follows:

¢ The flowdown threshold of $3,000
is extraordinarily low, and that an
explanation and justification for this
dollar threshold should be provided to
the public.

e Raise the threshold to $10,000 and
make it applicable only to first tier
subcontractors whose subcontracts meet
the stated criteria, consistent with the
flowdown requirement for the annual
EEO-1 report and affirmative action
obligations under Executive Order
11246 and Section 503 of the
Rehabilitation Act.

e Raise the threshold to $100,000.

o If the flowdown requirement is
maintained, limit it to (1) first tier
subcontractors, or (2) subcontracts
valued at more than the threshold for
obtaining cost or pricing data under
FAR 15.403—4, currently $650,000.

o Remove the flowdown requirement
or, at a minimum, limit it to major
subcontracts exceeding $5 million.

Response: The Councils do not agree.
Although the selection of the
appropriate threshold is always
somewhat subjective, unless specified
by statute or Executive order,
rulemakers seek to achieve balance
between achieving the policy objectives
and not unduly burdening smaller
subcontracts. With respect to
subcontract actions, the flowdown is
already limited by the proposed rule to
only subcontracts for construction and
for services. These types of subcontracts
often involve lower dollar amounts and
increasing the threshold would leave
too high a portion of the targeted
subcontracts not covered by the rule.
There is no particular logic that would
tie this threshold to EEO reporting, the
simplified acquisition threshold (which
applies only to prime contracts), or the
cost or pricing data threshold. There is
no compelling reason to either eliminate
or limit the flowdown requirement since
the obligation to include the clause at
52.222-54(f) is not any more
burdensome than many other flowdown
requirements, and the objectives of the
Executive Order 12989, as amended,
will not be adequately met without
extensive subcontractor flowdown. The
Councils have therefore maintained the
subcontractor flowdown for services
and construction to all tiers of
subcontracts above the threshold of
$3,000.

c. Period of Performance

Comment: One commenter urged that
consideration be given to recognizing

that an early finishing subcontractor or
supplier to a Federal prime construction
contractor should not, without
exception, be bound to the duration of
the prime contract.

Response: When flowing down the
clause to the subcontractor, it would be
effective only for the duration of the
subcontract. By the very nature of
subcontract to prime contract, many
subcontracts are of shorter duration than
the prime contract. However, the
Councils decided not to extend the 120-
day limitation on flowdown. The period
of performance of the subcontract is not
within the control of the Government. If
the subcontractor does not have any
subcontract running longer than 30
days, the subcontract term would end
before the subcontractor would be
required to register with E-Verify.
However, if the subcontract period runs
beyond 30 days, the subcontractor
would be required to enroll in E-Verify,
and if the subcontractor continues to
receive subcontracts it will be obligated
to begin using E-Verify for its new hires.

d. Prime Contractor Responsibility for
Subcontractor Violations

Comment: There was broad concern
raised by commenters (covering the
service, construction, educational,
transportation, and agriculture sectors)
regarding the extent to which a prime
contractor may be held accountable for
violations by its subcontractors. A
number of commenters suggested that
the prime contractor’s flowdown
obligation was too difficult to monitor.
One commenter noted, for example, that
subcontractors do not have privity of
contract with the Government, thus they
are not normally required to be
identified in a Government contract as
a party. There was substantial concern
among these commenters with respect
to the prime contractor’s compliance
assurance responsibilities. Specifically,
these comments focused on the extent to
which the prime contractor is
responsible for subcontractor failure to
comply with the contract obligation to
use the E-Verify program. Many
commenters questioned how a prime
contractor could monitor subcontractor
compliance and the extent to which a
prime contractor would be accountable
for a lower tier subcontractor’s non-
compliance.

Many commenters argued that the
prime contractors’ flowdown
responsibilities should be limited to
ensuring that the clauses are included in
their subcontracts and that their
subcontractors should be responsible for
initiating the E-Verify enrollment

rocess and carrying through with use
of E-Verify for employee verification. As

an exception to this general consensus,
one commenter suggested that it would
be appropriate to require prime
contractors to obtain written assurances
from contractors that they are
complying with all Federal rules,
including verification of employment
eligibility.

Response: The Councils believe that
prime contractors are responsible for all
aspects of contract performance
including subcontract requirements.
The methods used to assure compliance
are also the responsibility of the prime
and the subcontractor. The contractor
should perform general oversight of
subcontractor compliance in accordance
with the contractor’s normal procedures
for oversight of other contractual
requirements that flow down to
subcontractors. Prime contractors are
not expected to monitor the verification
of individual subcontractor employees.
Nor is the prime contractor responsible
for the subcontractor’s hiring decisions.
However, the prime contractor is
responsible for ensuring by whatever
means the contractor considers
appropriate, that all covered
subcontracts at every tier incorporate
the E-Verify clause at 52.222-54,
Employment Eligibility Verification,
and that all subcontractors use the
E-Verify system.

Further, these roles and
responsibilities are adequately
addressed in the Federal Contractor
MOU. Accordingly, the MOU contains a
provision that the employer (prime
contractor and subcontractors alike)
acknowledge that compliance with the
MOU is a performance requirement
under the terms of the Federal contract
or subcontract and that the employer
consents to the release of information
relating to compliance with its
verification responsibilities under the
MOU to contracting officers or other
officials authorized to review the
employer’s compliance with Federal
contracting requirements.

The Councils consider that it would
be an unnecessary information
collection to impose a requirement that
the prime contractor obtain written
assurances from subcontractors that
they are complying with all Federal
rules, including verification of
employment eligibility.

e. Notice to Subcontractors

Comment: One commenter
recommended that the proposed clause
impose a requirement for a prime
contractor, and any higher-tier
subcontractor, to provide a notice along
with its requests for bids from
prospective subcontractors and
suppliers on the Federal construction
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contract. Such notice should make
explicit to prospective subcontractors
and suppliers that the prime contract is
subject to the proposed new FAR
Subpart 22.18 (Employment Eligibility
Verification) and that the requirements
of the proposed new clause (FAR
52.222-54, Employment Verification)
will be imposed on a subcontractor at
any tier, if the subcontract falls within
the reach of proposed new FAR
22.1802(b)(4).

Response: The Councils do not
endorse the need for a separate notice to
subcontractors, apart from the notice
that is provided by flowing down the
clause to the appropriate subcontractors.
Many requirements flow down to
subcontractors, and it is the
responsibility of the subcontractor to
review all requirements associated with
the requests for bids or proposals.
However, the Contractor may write such
a notice.

7. Waiver (22.1802(d))

Comment: The proposed rule allows
the head of the contracting activity to
waive the clause requirement in
exceptional cases. Several commenters
noted that the proposed rule did not
define the term “‘exceptional cases” and
proposed that a definition and/or
standards for using the waiver be added
to the final rule. One commenter
proposed that the term be defined to
include national security emergencies,
natural disasters, acts of terrorism
against the United States, urgent
military war fighter needs, and FAA
emergencies.

Response: The term “exceptional
cases” is intentionally not defined in
the rule in order to allow the head of a
contracting activity the flexibility to use
this waiver as unique situations arise
within each agency. Each head of the
contracting activity will be accountable
to the agency leadership to
appropriately balance the needs of the
agency and the policies and goals of the
Executive Order 12989.

8. Safe Harbor

Comment: Public comments indicated
numerous concerns over the mechanics
and operability of the E-Verify system.
Specifically, employers expressed
concerns about potential litigation that
could be brought against them as they
rely on E-Verify to verify not only newly
hired employees, but also to verify
existing employees. For example, one
commenter cited the legal risk in the
event that an unauthorized worker
erroneously verified by E-Verify is later
found to have committed identification
fraud and was therefore improperly
employed. Likewise, some companies

fear litigation from employees who are
fired as a result of the E-Verify process
and file claims of wrongful discharge
because E-Verify provided wrong
answers in the verification process.

Several commenters believed that the
revised MOU for E-Verify leaves
employers to face any such legal
liability on their own. Article V,
“Parties” paragraph E of the revised
MOU reads: “Each party shall be solely
responsible for defending any claim or
action against it arising out of or related
to E-Verify or this MOU, whether civil
or criminal, and for any liability
wherefrom, including (but not limited
to) any dispute between the Employer
and any other person or entity regarding
the applicability of Section 403(d) of
IIRIRA to any action taken or allegedly
taken by the Employer.”

Other companies claimed that they
enjoy immunity as a result of the
language in the MOU that states “no
person or entity participating in a pilot
program authorized [by IIRIRA] shall be
civilly or criminally liable under any
law for any action taken in good faith
reliance on information provided
through the confirmation system.” This
immunity language was also repeated in
the preamble to this rule. However,
there is concern that these immunity
provisions may not apply to situations
where an adverse employment action is
taken against an existing employee.

As a result of these litigation
concerns, commenters requested that
the rule provide protection from both
DHS enforcement actions, as well as
discrimination lawsuits, if employees
are terminated after the employers have
properly complied with program
requirements. They recommended that
provisions be included in the rule that
would indemnify the employer with full
disclosure of this indemnification to the
employee. As one commenter stated, the
rule should be revised to provide a safe
harbor that explicitly protects
contractors and subcontractors from
penalties or other reprisals under state
law related to the use of the E-Verify
system. The commenter recommended
that the preamble immunity language be
inserted into the regulatory text as a
clear safe-harbor to make it clear that it
applies to all employees.

Response: The applicable statute,
section 403(d) of IIRIRA, provides broad
legal protection to employers
participating in E-Verify. The MOU
language in Article V. E. only clarifies
that the Government does not guarantee
any level of legal protection under this
or any other statute to employers, and
will not defend or indemnify claims that
may be brought against employers.
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The E-Verify statute (IIRIRA Section
403) does not distinguish between new
hires and existing employees in the
immunity protections it provides
employers. [IRIRA section 403(d). The
Councils find that the statutory
protection from liability for actions
taken by employers in good faith
reliance on information provided by the
E-Verify system provides sufficient
protection.

Issues with respect to compliance
with E-Verify and adverse actions taken
as a result of such actions are the
responsibility of DHS and not the
contracting officer. Therefore, the
proposed safe harbor language is not
appropriate for inclusion in the FAR.

9. Enforcement and Sanctions for Non-
Compliance

Comment: Several commenters
requested clarification in the rule of
how MOU violations would warrant
contract sanctions, and if so, what
procedures for contract suspension or
termination would apply in that
circumstance.

Response: USCIS retains its authority
to investigate violations of E-Verify
program. DHS may terminate a
contractor’s MOU and deny access to
the E-Verify system in accordance with
the terms of the MOU. If DHS terminates
a contractor’'s MOU, DHS will refer the
contractor to a suspension or debarment
official for possible suspension or
debarment action. During the period
between termination of the MOU and a
decision by the suspension or
debarment official whether to suspend
or debar, the contractor is excused from
its obligations under paragraph (b) of
the clause at 52.222-54. If the contractor
is suspended or debarred as a result of
the MOU termination, the contractor
will not be eligible to participate in E-
Verify during the period of its
suspension or debarment. If the
suspension or debarment official
determines not to suspend or debar the
contractor, then the contractor must re-
enroll in E-Verify.

10. Process for Resolving Disputes
About Applicability of the Clause
Comment: One commenter expressed
concern that a decision about what
contracts are required to include the
clause will be left entirely within the
discretion of the contracting officer. The
commenter was concerned that the
presumption would be in favor of
including the clause even though it is
not required with certain types of
contracts, such as those for purchase of
COTS items. The commenter was
concerned that there is no method for
disputing the applicability of the clause.

Don't just survive. Thrive!

67678 Federal Register/Vol. 73, No. 221/Friday, November 14, 2008/Rules and Regulations

Response: The Councils do not concur
with the commenter’s concerns. As an
initial matter, the contracting officer’s
conclusions about whether the clause
applies will be informed by what the
Government is acquiring with the
contract. The contracting officer will
take into consideration whether the
contract is for services or supplies, and
whether the supplies are COTS items.
The contracting officer will then
evaluate whether any applicable
exceptions apply such that compliance
with E-Verify is not required. Therefore,
the Councils do not agree with the
commenter’s statement that the
contracting officer has “complete
discretion” to decide whether the E-
Verify clause will be inserted in the
contract.

Further, the Councils do not agree
that it is necessary to develop dispute
resolution procedures, because
appropriate procedures already exist in
the FAR. If a contractor disagrees with
a contracting officer’s conclusion about
the applicability of the clause in
advance of award, the contractor may
obtain review by submission of a protest
to the Contracting Officer, Agency Head
or GAO in accordance with FAR Part 33.

¢ FAR 33.101, Protest, defines a
protest as a “written objection by an
interested party to * * * [a] solicitation
or other request by an agency for offers
for a contract for the procurement of
Pproperty or services.”

o FAR 33.102(a) states that upon
receipt of a protest, the contracting
officer “‘shall consider all protests and
seek legal advice * * *” The
requirement to seek legal advice after
receipt of a protest ensures that the
contracting officer’s conclusion about
applicability will be reviewed.

If a contractor’s disagreement with the
contracting officer’s conclusion about
the applicability of the clause arises
after award and during administration
of the contract, the process for resolving
the dispute is set forth in FAR 33.202,
Contract Disputes Act of 1978. Again,
upon receipt of a claim, FAR 33.211
requires the contracting officer to
“secure assistance from legal and other
advisors.” The FAR also requires the
contracting officer to seek input from
other agency officials, including that of
agency counsel, and therefore the
contracting officer’s conclusion about
the applicability will be legally
reviewed.

Despite commenter’s statements, the
FAR specifies when the E-Verify
requirement shall be included in a
contract and the FAR also provides a
method for resolving disputes about
applicability, both pre-award and
during contract performance. (See also

H.3.f. on applicability at the subcontract
level.)

C. Applicability of FAR Rule
1. Commercial Items
a. Commercial Items Exemption

Comment: Several commenters
recommended that the rule should
exempt all commercial items, not just
COTS items, claiming that such a
change would be consistent with
procurement reforms facilitating
government access to commercial
products and services.

Response: The Councils do not concur
with this comment. The final rule
intentionally covers commercial item
contracts that are not for COTS items.
The intent of the rule was to cover as
many contractors and contractor
employees consistent with the mandate
in Executive Order 12989. The only
reason COTS items are exempt is
because the Councils believe that COTS
providers may choose not to do business
with the Government rather than
changing their practices to use E-Verify.
The Councils concluded that this could
result in an unacceptable reduction in
the Government’s access to items it
needs in order to operate. On the other
hand, contractors who provide
commercial items that are not COTS
items are providing commercial
products that are custom-made for the
Government or services that are
categorized as commercial items. These
contractors have decided to be part of
the Government marketplace. These
contractors have established procedures
and sometimes created organizations
designed to do business with the
Government. The Councils determined
that the requirement for these
contractors to use E-Verify would not be
sufficient to drive them from the
Government market. Also, to the extent
such a business incurs added cost to
comply with the E-Verify contract
clause, it is free to include that added
cost in its proposed contract prices, but
will be required to take into account the
pricing practices of its competitors if it
wishes to be awarded the contract.

b. Exempt COTS-Related Services

Comment: Various commenters
pointed out that COTS suppliers
typically sell services along with their
COTS items and that the exemption of
COTS items from the rule would not be
adequate unless it also exempts related
services. COTS suppliers who must
provide services along with their COTS
items would gain no benefit from the
COTS exemption if the services are not
also exempt.

One commenter requested that the
Councils add services to the definition
of COTS.

Response: The Councils concur in
part with this comment. Although the
definition of COTS is statutory and does
not include services, the Councils agree
that the clause should not apply to
certain types of services:

« The services must be procured at
the same time as the COTS item is
procured.

* The services may be provided only
by the COTS item supplier. That will
eliminate services provided by other
contractors who are in the service
business. By covering the COTS
provider services, the Councils intend to
reduce the regulatory burden for
companies who provide only COTS
items that do not require use of E-Verify.
The services must be performed only on
or for the COTS item. This means that
we do not exempt services that are
“custom.”

o Third, the services must be typical
or normal for the COTS provider.

c. Applicability of COTS Exception to
Food Products

Comment: Several commenters
representing various agricultural
interests commented that the rule will
have far reaching and detrimental
effects on the agriculture industry, most
particularly growers and harvesters.
Examples of sectors of the agriculture
industry that were highlighted as
problematic are: Fruit growers, fruit
harvesters, suppliers of fruit to Federal
school lunch programs, and distributors
of fruit. These commenters wanted to
make sure that the rule was not
intended to apply to them or, if it was
intended to cover them, they requested
that it be made inapplicable to them.

Response: The Councils do not
believe that any of the examples of
agricultural products cited by these
commenters would be covered by the
rule as originally proposed or as
promulgated in this final rule.

First, all food products described by
the commenters would fall under the
definition of commercially available off-
the-shelf (COTS) items or a minor
modification to a COTS item, which are
exempt from the clause. COTS items are
defined as “any item of supply” (food
is an item of supply) that is “‘a
commercial item” (the foodstuffs
described by the commenters are
commercial items) “offered to the
Government, without modification, in
the same form in which it is sold in the
commercial marketplace” (the
foodstuffs described by the commenter
meet these standards).
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Secondly, most of the concerns
relayed by the commenters centered on
the growers and harvesters. Neither the
proposed rule nor the final rule require
flowdown of the clause to
subcontractors which provide supplies
such as food. The only subcontracts that
are covered by this rule are services or
construction subcontractors. In the
unlikely event that a contractor enters a
contract with the Government for food
products that do not meet the definition
of a COTS item or a minor modification
of a commercial item, the subcontractors
who sold the food to that contractor
(farmers, or harvesters or distributors)
are not required by this rule to have the
contract clause in their subcontracts.
This means that they are not covered by
the rule when they are subcontractors
because no subcontracts for supplies are
covered by the rule for any
subcontractor. The only providers of
supplies who are covered by this rule
are prime contractors, not
subcontractors. The Councils purposely
excluded all subcontracts for supplies
from application of this rule for many of
the same reasons that prompted the
concerns of the agriculture industry
commenters.

Nevertheless, the Councils have
further modified the COTS-related
exception to address these concerns.
The exception in the clause prescription
at 22.1803 for COTS-related items has
been expanded also to exempt items
that would be COTS items but for being
bulk cargo. By incorporating this
expanded exception for COTS-related
items, the Councils intend to exempt
foodstuffs such as grains, oils, produce
and all other agricultural products
shipped as bulk cargo, to the extent they
are otherwise classified as COTS items.

d. Acquisitions of Commercial Items
Under the FAR

Comment: Several commenters
requested that the final rule make it
clear that the rule applies only to
commercial acquisitions under the FAR.
According to these commenters, many
grant recipients and State and local
governments may incorrectly assume
the rule applies to them. One comment
also sought clarification of whether the
rule would apply to a carnival operator
hired to provide services on a military
installation.

Response: The Councils do not
concur. There are several parts to this
question, addressing both the
application of the rule to commercial
items and the question of acquisitions
under the FAR versus “non-
acquisitions.”

¢ The commenters misunderstand the
applicability to commercial items. The

rule does not apply only to commercial
items. It applies to both non-commercial
and commercial items (although COTS
items are excluded).

* An exception has been added to
permit State and local governments to
limit their use of E-Verify only to
employees assigned to the contract
(allowing them to exclude new hires not
assigned to the contract).

o Also, the requirements to use E-
Verify only occur when a contract
includes the FAR clause. There is no
mechanism for the FAR to require
insertion of the clause in any grants or
contracts that use non-appropriated
funds that are not covered by the FAR.
Whether the clause would apply to a
contractor providing carnival services
will depend on several factors; the
location of the contract performance
alone will not be determinative, unless
the contract is performed outside the
United States.

2. Small Business
a. Unfair Impact on Small Business

Comment: Many commenters were
concerned that E-Verify may impose
significant and costly administrative
requirements on small business, and
that the rule will have a
disproportionate adverse impact on
small business.

o For example, one commenter noted
that few small businesses have specific
human resource departments to manage
the increased workload, and many more
lack the necessary equipment to run the
program.

¢ Another commenter noted that
small businesses do not have the luxury
of large staffs to prevent lost
productivity while employees resolve
tentative nonconfirmations.

* Commenters suggested that small
businesses may also face accessibility
issues, such as lack of access to high-
speed internet.

* The SBA Office of Advocacy stated
that small businesses may lack the
financial resources and human capital
to adapt their technology infrastructure
systems to changing requirements being
imposed by the Federal Government.

* The SBA Office of Advocacy also
noted that small business Federal
contractors operate on very thin profit
margins and these types of technology
systems require capital outlays that
cannot be easily recouped by passing
the cost to the client and are costly to
the small business owner.

* Another commenter stated that
small companies that do not have the
means to set up systems and staffing
with adequate training to monitor
nonconfirmations may find themselves
at risk for noncompliance.
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* Some comments argued that the
burden is even greater on small
businesses that are subcontractors. SBA
Office of Advocacy expressed concern
that the compliance cost burden on
small business subcontractors could be
disproportionate, because such
businesses have fewer contracts among
which they can spread the cost of doing
business.

Some of these commenters were
concerned that some small businesses
would not have the resources to
implement E-Verify and may therefore
exit the Government market. For
example, one commenter noted that E-
Verify requires both infrastructure and
an investment of employee expertise.
Small businesses that do not have the
resources to implement may decide not
to pursue Government contracts.
Further, a small business council was
concerned that to stay competitive,
small businesses would not be able to
pass the extra costs of E-Verify on to the
Government, and will therefore be
deterred from bidding.

Several commenters expressed
concern about the detrimental effect that
loss of participation by small businesses
will have on the Government and the
taxpayers. One commenter noted that
through the loss of competition by small
businesses, the Government loses out on
the innovative ideas of small businesses
that exit the market. Another
commenter stated that the Federal sector
will lose the benefit from the “ingenuity
and flexibility” that small businesses
bring to the table.

Several commenters noted that
Congress has expressed concern about
the potential impact of E-Verify on
small businesses. For example, various
commenters cited to the mandated
study of impact on small business in
H.R. 6633, a bill passed by the House of
Representatives that would have
extended the E-Verify program for
another 5 years.

Response: The Councils do not agree
that this rule imposes an unfair burden
on small businesses. The economic
analysis found that total compliance
costs increase as the size of the
contractor increases. For example, a 10-
employee firm may only need one
person trained to execute E-Verify
queries, but a 100-person firm may need
2 or 3 employees trained in E-Verify.
However, when compliance costs are
considered as a percent of revenue, the
impact on smaller contractors is greater
than the impact on larger contractors
since smaller firms have less revenue
available. The Small Business
Administration publication The Impact
of Regulatory Costs on Small Firms
(2005) shows that on a per employee
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basis, smaller firms have a larger
regulatory compliance cost burden than
larger firms. The SBA study states: “On
a per employee basis, it costs about
$2,400, or 45 percent, more for small
firms to comply than their larger
counterparts.” Consequently, the results
of the economic analysis that show a
relatively higher regulatory impact
burden on the smaller entities than the
larger entities are not unusual or
specific to this final rule.

The requirement for entities (both
large and small) to enroll in E-Verify
only applies to contractors and
subcontractors who choose to perform
certain work for the Federal
Government. Presumably, entities
which do not receive the desired return
on revenue to justify the expense of
participating in E-Verify would choose
not to be a Federal contractor or
subcontractor.

It has been the law since 1986 that all
employers must verify the eligibility of
new hires to work in the United States.
E-Verify provides a tool that will make
this verification easier and more
reliable. Although the E-Verify system
does require the employer to have
access to some equipment such as a
computer, Internet access, a printer, and
either a scanner, photo copier, or a
digital camera, the Councils believe that
this equipment is not prohibitively
expensive. Almost all small businesses
doing business with the Government
would already have such equipment or
be able to readily acquire it. The
equipment for a small business to
implement E-Verify need not be
particularly sophisticated or complex.

H.R. 6633, which has been passed by
the House allows 2 years for the GAO
study of the impact of E-Verify Pilot
Program on small businesses, including
specific details on small entities
operating in States that have mandated
the use of E-Verify. The bill has not
been passed by the Senate, but it does
not request that any implementation of
E-Verify be suspended pending
completion of the study. In addition,
Congress reauthorized E-Verify and
appropriated $100 million for the
program for fiscal year 2009 in the
Consolidated Security, Disaster
Assistance, and Consolidated
Appropriations Act, 2009, Public Law
110-329 (Sept. 30, 2008), without
requiring this study, and it does not
appear that there will be any additional
legislative developments on E-Verify in
the 110th Congress.

The Councils have endeavored to
limit the impact of this rule on small
businesses by raising the threshold of
applicability of the clause to contracts
in excess of the simplified acquisition

threshold. As a result of this change, a
substantial quantity of contracts below
that threshold will be exempt from the
E-Verify clause, and will be available to
small business contractors that do not
wish to participate in the program.
Since the FAR currently requires set-
aside of contracts below the simplified
acquisition threshold for small business
participation, contracting opportunities
that do not necessarily require E-Verify
use will remain available for small
businesses.

b. Small Businesses Exemptions
C : Various commenter:

thresholds and exceptions are consistent
with their mandate to implement
Executive Order 12989 in a way best
calculated to improve the efficiency and
economy of the Federal contracting
system. The Councils do not believe
providing exemptions for small
businesses based on the number of
employees will further that goal and
note that other revisions, discussed
above, will likely ease the burden on
small businesses.

c. Alternatives To Lessen the Burden on
Small Businesses

suggested exemption or waiver for some
or all small businesses. For example:

* Exempt all small businesses: The
SBA Office of Advocacy recommended
that, until better data is available, small
businesses should be exempted from the
requirements of the rule. Another
commenter recommended consideration
of exempting all small businesses that
qualify under the size standards
established by SBA.

* Exempt small businesses with less
than 15 employees: One commenter
recommended that the applicability
standard should be proportionate to its
requirements and suggested that this
rule should follow E.O. 13201, under
which the Notice of Employee Rights
Concerning Payment of Union Dues
does not apply to contractors with less
than 15 employees.

* Exempt small businesses with less
than 75 employees: Several commenters
recommended exemption for businesses
with less than 75 employees. One
commenter asserted that small
enterprises do not have the
administrative capacity to comply with
this contract clause. Another commenter
stated that applying the new verification
requirements only to locations
employing at least 75 individuals full-
time would allow for sufficient
personnel to manage the system and

C ent: Various commenters
suggested other ways to reduce the
burden on small businesses that
participate in E-Verify under this rule,
for example:

¢ Allow small businesses more time
to initiate the clearance process for new
assigned employees (see G.4).

* Raise the thresholds to the
simplified acquisition threshold (or
other thresholds more than $3,000).

Response: Most of these comments are
discussed elsewhere in the report in
more detail. The Councils have agreed
to the above modifications to the E-
Verify rule which will lessen the burden
on small businesses, as well as other
revisions, such as:

¢ Lengthening other time periods for
compliance (See G.4).

e Applying a period of performance
of 120 days (See G.5).

In addition, the USCIS E-Verify
Program’s outreach office has
coordinated closely with the Small
Business Administration since April
2008 to conduct outreach events to
ensure specific concerns relating to
small businesses are heard and
addressed.

3. Agriculture

a. Applicability to Agricultural
Cooperatives

C : Some commenters asked if

ensure compliance and cc y.

* Waive tEk)le requirement for certain
small businesses: Several commenters
recommended waivers for certain small
businesses for which compliance with
the system would be burdensome.

Response: The goal of this rule is to
apply verification broadly, to the extent
feasible and consistent with Executive
Order 12989, in order to enhance the
stability of Government contractors’” and
subcontractors’ workforces and to assist
them in compliance with the
immigration laws of the United States.
Nonetheless, the Councils have inserted
certain dollar and contract duration
thresholds for applicability and have
provided specific exceptions because
the Councils have concluded those

the agricultural cooperative is the prime
contractor under a FAR contract,
whether the grower member is
considered the prime contractor as well
for purposes of checking the status of
grower employees. Commenters also
asked whether the answer would be the
same when the agricultural cooperative
is a marketing cooperative.

Response: The Councils have made
clear in the final rule that virtually all
food products are COTS and COTS
contracts are exempt from the rule.
Therefore, the Councils believe these
concerns have been addressed.

However, there are various types of
cooperatives, and many are
corporations. Some cooperatives buy the
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agricultural product from the grower
and resell to the Government. In this
case, the grower is a subcontractor and
would be exempt from the rule
because—

o This involves a supply rather than
a service; and

¢ Supplies are exempt from
subcontract flowdown.

Other cooperatives involve pooling
arrangements that are not subcontracts,
but rather under which there is one
prime contract between the Government
and the cooperative (on behalf of the
growers). In this case the answer is more
difficult. If the growers are considered
prime contractors for other purposes of
Government contracting, then they
would be so for purposes of E-Verify
application. If, on the other hand, the
cooperative alone is the prime
contractor, then the growers are not the
prime contractor. Applicability of the
clause to each contract and different
types of agricultural producers is a fact-
based analysis that cannot be
definitively answered by the Councils.

b. Rural Farms

Comment: Some commenters pointed
out that many growers are small farms
located in remote rural areas. Many
farms hire seasonal workers at field sites
that are not in an office, and so
electronic or telephonic use of E-Verify
is not readily available to the employer.
In addition, employer and employees
are not near the Social Security office.

Response: The Councils have made
clear in the final rule that virtually all
food products are exempt from the
requirements of this rule. The
commenters concerns about access to
technology necessary to use E-Verify or
the remote location of the contractor
have been raised by other commenters
as well and addressed in this rule.

The Councils believe that most
entities involved in Federal contracting
at any level, or their designated agents,
will have access to basic office
equipment such as a telephone,
computer, and internet access. The
employer is not required to visit the
Social Security office; only the
employee must visit if an SSA tentative
nonconfirmation is received, and he or
she is afforded eight Federal
Government working days in which to
contact SSA or USCIS. As noted above,
when the employee is a naturalized
citizen, the employee may choose to call
USCIS directly to resolve a citizenship-
based tentative nonconfirmation, rather
than visit the SSA office. DHS tentative
nonconfirmations can be handled with
a telephone call rather than a personal
visit.

c. Implementation During Harvest

Comment: Some commenters stated
that implementing the rule in some
agriculture sectors will be unworkable
because of the rapid pace required for
harvest. Seasonal laborers will move out
to another job long before employer is
able to obtain verification of
employment status. Seasonal laborers
need to work on harvesting/packing, not
traveling to and spending time at the
Social Security office.

Response: The Councils have made
clear in the final rule that virtually all
food products are exempt.

d. Government Sales

Comment: Some commenters noted
that the increased costs, and risks of
losing large percentage of workforce,
would be too great for some growers to
continue selling to the Government.
Increased grower costs and less
competition would increase the
Government’s costs. If food growers stop
selling to the Government, commenters
claim that foreign countries will become
the source of food for U.S. servicemen
and school children.

Response: The Councils have made
clear in the final rule that virtually all
food products are exempt, therefore the
concerns expressed by the commenters
have been addressed.

e. Agricultural Employees

Comment: One commenter noted that
the Westat study data on recently
enrolled users showed that recently
enrolled users were more likely than
long-term users to have a small
percentage of foreign born employees.
This is different from U.S. agricultural
employers, where according to a recent
USDA study, over a third of hired farm
workers do not have citizenship status,
and of those 90 percent list Mexico as
the birth country.

Response: The FAR Council notes that
agricultural employees are more likely
to have immigration issues than most
other kinds of employees. Nevertheless,
because of the exception for COTS, non-
agricultural employers are much more
likely to be covered by the electronic
verification requirements of the rule.

f. Shift to Foreign Agricultural Growers

Comment: One commenter noted that
prime contractors might not want to hire
U.S. agricultural growers as
subcontractors because of wanting to
avoid E-Verify problems. Also, the
prime contractors might force
subcontractors to use E-Verify even
when the FAR would exempt the
subcontract.

Response: The E-Verify clause does
not flow down to subcontracts for
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supplies. A subcontractor for supplies
that has an E-Verify clause in the
subcontract should contact the prime
contractor or next higher tier
subcontractor that included the clause.
If unable to obtain resolution, the
subcontractor may contact the
contracting officer for assistance in
resolving the issue.

4. Institutions of Higher Education;
State and Local Governments and
Governments of Federally Recognized
Indian Tribes; and Sureties

a. Institutions of Higher Education

Comment: Seven universities and two
associations opposed the application of
the rule to educational institutions. In
general, the universities supported
efforts to encourage improvements to
compliance with requirements to
demonstrate work authorization and
citizenship, but recommend an
exemption for research and higher
education institutions, arguing that the
rule would impose an unnecessary
financial and administrative burden.
The commenting associations predicted
that including academic institutions
within the scope of this rule would
place stress on the E-Verify system.

The several commenters emphasized
various aspects of the interrelated
problems that universities face, as
follows:

* One of the largest universities
contended that E-Verify is difficult to
use and that the proposed rule
underestimates the time and resources
required by an organization of its size to
implement E-Verify, and its impact on
U.S. citizens and lawful permanent
residents.

* Another university described its use
of a “sponsored pool accounting
system” to facilitate frequent changes in
researchers’ and staff members’ funding
sources, and how its separation of
contract administration and human
resources processes complicates E-
Verify’s clearance procedure.

o Another university that employs a
large number of foreign nationals
claimed to have a strong program to
monitor work authorizations. It stated
that the added procedural burden on the
university and its employees will
hamper its ability to attract highly
sought foreign nationals, impacting the
quality of its research programs.

* Another estimated that modifying
its existing employment eligibility
monitoring system to comply with the
proposed 3-day clearance requirement
would cost $1 million because new
processes would need to be
implemented outside the payroll system
it currently uses. In addition, the
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commenter claimed that employee
relations issues would be a major
impact, and notes that Federal contracts
are only 2 percent of its business.

¢ Another university described
universities as low-risk employers
because their international population is
already subject to oversight through the
Federal visa approval processes and
their own internal recruitment and other
mechanisms.

¢ Another university was most
explicit about the other internal
mechanisms that reduce the
vulnerability of educational institutions
to immigration violations. According to
this comment, research organizations
operate in an environment of strict
regulation and control, including export
control and intellectual property as well
as immigration and employment
requirements. These contribute to their
high level of regulatory compliance and
they rarely encounter problems with
document fraud or with employees
lacking proper documentation of their
employment authorization.

¢ Another university also
recommended exempting universities
from the proposed contract term, but
also expressed concerns about the
impact on grants and cooperative
agreements as well. (Grants and
cooperative agreements are not covered
by FAR, so the requirements do not in
fact apply.)

¢ One association cited, as an
example of potential stress on the E-
Verify system’s resources, the fact that
the University of California employs
approximately 170,000 faculty and staff.
The demand on system resources at a
university is subject to annual spikes at
the beginning of the academic terms,
according to another association.
Association commenters were also
concerned about the potential impact of
this rule on international personnel at
colleges and universities who face
delays in securing SSNs. Its members
report that many international
employees were incorrectly denied
SSNs by the SSA. According to these
commenters, many who eventually
received SSNs did so only after repeated
interventions by institutions and after a
process that took, in many cases, several
months. These delays may be as long as
some student workers or staff members
are employed by the institution. Such
individuals can be employed in a range
of positions, from short-term work-study
jobs in smaller offices to long-term
research projects in large laboratories.
The commenters claimed that delays
resulting from E-Verify use could
jeopardize both the individuals and
employers.

Response: The Councils do not find
the comments about value, accuracy, or
capacity of the E-Verify system to be
bases to exempt educational institutions
from the rule, for reasons addressed
elsewhere in this final rule. Moreover,
other Government contractors also
attract a foreign talent base that supports
U.S. science and technology
capabilities.

However, the Councils recognize that
coverage of a large number of
educational institutions was not
anticipated in the proposed rule. These
entities have a large number of students
with intermittent employment, which
may complicate these institutions’
efforts to comply with E-Verify
requirements. Most Federal funding of
universities is in the form of Federal
grants, and there are relatively few
Federal contracts, but under the
proposed rule, a single contract could be
sufficient to require an entire university
to use E-Verify for all its new hires.

The Councils are also concerned that
including universities under this broad
rule may increase incentives for
academic institutions to insist on grant
funding rather than agreeing to enter
into contracts. This would increase
costs and performance risks to the
Federal Government.

Accordingly, the Councils have
reduced the burden on institutions of
higher education by revising the
applicability of the E-Verify
requirements to cover only those
employees assigned to a Government
contract. In order to focus this
exception, it is limited to institutions of
higher education as defined at 20 U.S.C.
1001(a).

b. State and Local Governments and
Governments of Federally Recognized
Indian Tribes

Comment: One commenter was
concerned about whether the rule might
be misconstrued when applied to
contracts under the Randolph-Sheppard
Program. The concern was whether the
State licensing agency, which signs the
contract with the Federal Government
on behalf of the blind entrepreneur
would be required to enroll in E-Verify.

Response: The State licensing agency
would be considered the contractor, but
the Councils have decided that State
and local Governments, as well as the
Governments of federally recognized
Indian tribes, should only be required to
use E-Verify to verify the employment
eligibility of employees assigned to the
Government contract. The clause would
be included in the contract, however,
and would flow down to covered
subcontractors for services or
construction, including the blind

S

entrepreneurs under Randolph-
Sheppard.

c. Sureties

Comment: A sureties association
requested a de minimis exception.
Government construction contracts
require that contractors obtain
performance and payment bonds in
accordance with the Miller Act, 40
U.S.C. 3131 et seq. A performance bond
secures the contractor’s performance in
the event of a default. If the construction
contractor defaults, the surety steps in
to complete the contract using one of
three methods.

* Sureties can enter into a takeover
agreement with the Government and
then the surety completes the project
using a completing construction
contractor.

¢ The second method involves the
surety obtaining bids for completion of
the project after which the Government
contracts with the winning bidder to
complete the project.

e The third method permits the
surety to reimburse the Government for
the excess costs incurred by the
Government to pay a completing
contractor.

The first method, where surety enters
into a takeover agreement directly with
the Government, is frequently selected.
Sureties are concerned that if the rule
applies to sureties who enter into
takeover agreements, then many sureties
will select one of the other options to
avoid the cost of complying with the
FAR rule. Additionally, issuing
performance bonds on Federal
construction contracts is often a very
small portion of each surety’s business
because the sureties often sell other
types of insurance such as auto,
homeowners and general liability. If the
FAR rule applies to all employees
performing activities unrelated to bonds
as well as new hires of the surety after
the effective date of the takeover
agreement, sureties may conclude that it
is too expensive to enter into takeover
agreements. The commenter also noted
that when a surety enters into a takeover
agreement with the Government, the
actual work of completing the
construction project is performed by a
construction contractor hired by the
surety and not by the surety itself. The
sureties requested a de minimis
exception “under which companies
whose contracts with the Federal
Government are a small portion of the
company’s total revenues need only
verify the eligibility of employees
involved with the contract.”

Response: The Councils, while not
agreeing to an across-the-board de
minimis exception, have individually
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considered the issues and agree that an
exception applicable to sureties is
appropriate. E-Verify use will not be
necessary unless a surety provides a
performance bond, the contractor
defaults and the surety subsequently
enters into a takeover agreement with
the Government to complete the project.
Prompt completion of construction
projects using the most appropriate
method available is a priority and it is
not in the Government’s interest to
create an obligation that will discourage
sureties from entering into a takeover
agreement with the Government if such
an agreement is appropriate. Therefore,
E-Verify compliance will apply only to
those employees of the surety directly
assigned to the takeover agreement and
to the construction contractor(s) that are
hired by the surety. The full clause
requirements will flow down to the
construction subcontractors.

5. Financial Institutions

1. Comment: Several commenters
recommended that banks and other
financial institutions whose contracts
are limited to serving as issuing and
paying agents for U.S. savings bonds
and savings notes or being insured by
the FDIC should be excluded from the
e-verification requirement. One
commenter requested similar treatment
for financial institutions that are parties
to financial agency agreements (FAAs)
with the Federal Government because
FAAs are not subject to the FAR. This
commenter stated that FAAs explicitly
state: “This FAA is not a Federal
procurement contract and is therefore
not subject to the provisions of the
Federal Property and Administrative
Services Act (41 U.S.C. Sections 251—
260), the Federal Acquisition
Regulations (48 CFR Chapter 1), or any
other Federal procurement law.”

Response: Agreements or activities
performed by financial institutions that
are not subject to the FAR are not
required to comply with the E-Verify
provisions and clauses of the FAR.

2. Comment: One commenter
requested clarification that the rule
applies to “contracts in which a Federal
agency is purchasing goods or services,
and does not apply to companies who
purchase goods or services from the
Federal Government.”

Response: Contracts for purchase of
goods by companies from the Federal
Government are not subject to the FAR
and therefore are not required to comply
with the E-Verify provisions and clauses
in the FAR.

6. Hospitality Industry

Comment: One commenter
commented on the difficulty of applying

E-Verify to hotel employees. This
commenter stated that it is impossible to
determine beforehand which specific
employee would be interacting with a
guest, since many of the individual
interactions are initiated by the guest
and could involve one of many possible
employees in each instance. Further,
hotels do not have segregated areas for
Government employees nor do they
assign specific employees to serve
Government employees. This situation
is further complicated by the fact that
employers are specifically prohibited
from screening existing employees
through E-Verify, except for those
employees assigned to the Government
contracts.

Response: First, the revision to the
proposed rule that will make the clause
inapplicable to contracts that will have
a period of performance of less than 120
days may eliminate almost all hotel
contracts from being subject to the rule.
Second, the decision to allow
contractors the option of using E-Verify
for all existing employees, rather than
just those assigned to the contract, will
likely resolve any remaining issue.

7. Other
a. Security Clearances

Comment: Several commenters
recommended that the rule permit
employees who hold security clearances
or HSPD-12 identification to be an
equivalency for use of E-Verify.

Response: HSPD-12 mandates that a
person must be suitable (minimum of a
national agency check with inquiries
(NACI)) in order to be issued an HSPD—
12 card. Specifically, HSPD-12 imposes
certain credentialing standards prior to
issuing personal identity verification
cards, including verification of name,
date of birth, and social security number
(among other data points) against
Federal and private data sources. The
Councils agree that the degree of
scrutiny applied to individuals granted
HSPD-12 credentials provides sufficient
confidence that any such person is
likely truthful about his or her
authorization to work in the United
States that additional investigation
through E-Verify is not necessary.

With regard to security clearances, the
degree of scrutiny applied to
individuals granted security clearances
also provides sufficient confidence that
any such cleared person is likely
truthful about his or her authorization to
work in the United States that
additional investigation through E-
Verify is not necessary if the security
clearance is active.
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b. Hiring Halls and Intermittent Work

Comment: One commenter requested
clarification about how new hires are
impacted if they are not full time
employees, such as “hiring hall”
laborers hired for short time work on a
specific project.

Response: The INA requires
employers to verify the work eligibility
of all new hires. There is no exception
for short-term or part-time employment,
as long as the situation involves
“employment” as defined in 8 CFR
274a.1(h). When the employer
completes the Form I-9 process, it
should also use E-Verify to verify
employment eligibility. If the
employment is for less than three days,
the I-9 must be completed at the time
of hire, as opposed within the three
days after hire that is allowed for longer-
term employment. In either situation,
the E-Verify query must be initiated
when the I-9 process is completed. In
addition, there is an existing statutory
provision regarding employment
pursuant to a collective bargaining
agreement in section 274A(a)(6)(A) of
the INA, which provides that in certain
cases a subsequent employer is deemed
to have complied with the Form I-9
requirements by virtue of verification by
another employer within the agreement.
If a previous employer within such an
arrangement has completed the Form I-
9 and E-Verify query, a subsequent
employer does not have to reverify, as
long as the employment is within the
scope of the statutory provision.

c. Applicability To Change Orders and
Material Modifications

Comment: Various commenters
requested that the rule should
specifically clarify whether and how the
new requirements would apply to
change orders or material modifications
entered into after the effective date of
the regulations on base contracts that
were entered into before the regulations
take effect. Another commenter
recommended that the rule should be
revised to specifically disallow
inclusion of this E-Verify clause in such
amendments, so that existing
contractors are allowed to complete
their current contracts under the same
terms that were initially agreed upon.

Response: Inclusion of the E-Verify
clause in change orders or material
modifications will be implemented on a
bilateral basis.
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D. Implementation Schedule
1. Effective Date

a. More than 30 Days After Publication
of the Rule

Comment: Several commenters asked
that the effective date be some time
more than the usual 30 days after
publication of the final rule.

¢ Some commenters asked for an
extension, but did not ask for a specific
time period.

e Many commenters asked for 120
days after publication.

e Some universities and a personnel
council asked for a minimum of 180
days. One commenter justified this
because it needed time to hire and train
new staff to use E-Verify, time to
develop new processes to support
compliance, and time to evaluate
equipment and computer software
upgrades.

Response: The rule will be effective
on January 15, 2009. The timelines for
initial verifications have been increa:
In the proposed rule, verification
queries on new and existing employees
assigned to the contract had to be
initiated within 30 calendar days of
enrollment; whereas in the final rule it
will be 90 calendar days.

Also note that the burden on some of
the commenters (agriculture and
education in particular) will not be as
severe as the commenters expected.
Agriculture will mostly be unaffected,
due to the COTS exception. Institutions
of higher education will be able to
choose to only verify the existing
employees and new hires that are
assigned to the contract. The impact on
sureties has also been minimized.

b. Congressional Action

Comment: Several commenters felt
the final rule should not be published
until Congress reauthorized the E-Verify
program, which at the time was set to
expire in November 2008. Another
commenter wanted Congress to study
the rule, or enact comprehensive
immigration reform. One commenter
suggested that a one year postponement
would give an opportunity for Congress
to consider the consequences of a
mandatory program.

Response: Congress reauthorized E-
Verify and appropriated $100 million
for the program through the end of fiscal
year 2009 in the Consolidated Security,
Disaster Assistance, and Consolidated
Appropriations Act, 2009, Public Law
110-329 (Sep. 30, 2008). If in the future
Congress fails to extend E-Verify and the
program is terminated, the rule will
need to be reconsidered at that time.
Otherwise, the Councils must

implement the Executive Order 12989,
as amended.

c. Finalization of the “No-Match” Rule

Comment: One commenter asked that
the effective date be delayed until the
“no-match” rule is finalized. It pointed
out that the 2007 proposed rule
regarding safe-harbor steps associated
with SSA’s no-match program would
provide up to 90 days for employers to
resolve discrepancies within their
records.

Response: The Councils disagree. As
an initial matter, DHS’s No-Match Rule
has been finalized with the publication
of the Supplemental Final Rule on
October 28, 2008. More significantly,
the comment confuses two separate and
independent programs. The DHS No-
Match Rule provides guidance to
employers that receive a no-match letter
from SSA on how to conduct
appropriate due diligence and settle
questions raised by the no-match letter
regarding the work authorization of
employees identified by the letter.
Employers that follow the steps set forth
in DHS’s No-Match Rule are guaranteed
a safe harbor from the use of the no-
match letter as evidence of the
employer’s violation of INA section
274A.

d. Finalization of the Revised MOU and
Training

Comment: One commenter noted that
DHS needed to finalize the MOU prior
to the effective date of the FAR rule.
Another commenter expanded upon this
point to assert that DHS needs to
finalize the E-Verify Web site, training
materials, and program manual prior to
the effective date of the FAR rule. A
chamber of commerce wanted DHS to
undertake a nationwide program to
educate and train contractors prior to
the rule’s effective date.

Response: The Councils concur that
implementation of the final rule must
coincide with finalization of the MOU
and other necessary systems revisions.
The Councils expect that the MOU and
other DHS systems and procedures will
be ready in time for the effective date of
the final rule.

e. Establishment of a Post-Final
Nonconfirmation Process

Comment: One commenter, citing its
experience with E-Verify, asked that
DHS adopt processes for a post-final
nonconfirmation process, initiated by
either the employee or the employer, so
that performance of contracts is not
hampered by unnecessary termination
of work-authorized employees.

Response: Under E-Verify rules, an
employee must be permitted to continue

working until a final nonconfirmation is
issued. After the final nonconfirmation,
if the employer has grounds to believe
the final nonconfirmation is in error, the
employer may still allow the employee
to work, but the employer must inform
DHS of its decision to retain the worker,
and if the worker is later found to be
unauthorized, the employer will be
subject to a rebuttable presumption that
the employer knowingly employed an
illegal alien. See IIRIRA Section
403(a)(4)(C). Employers or employees
may contact the E-Verify program if
additional time is needed to provide
such documentation or if they believe a
final nonconfirmation was received in
error. The E-Verify program may delay

a final nonconfirmation finding on a
case by case basis in those cases where
employees have experienced delays in
receiving needed documentation that
will help prove their employment
eligibility, and the program will work
with the employer and/or employee to
research the case and identify the reason
for the final nonconfirmation.

f. Inaccuracies in the DHS and SSA Data
Bases Are Fixed

Comment: Several commenters asked
the rule be delayed until DHS and SSA
fixed alleged inaccuracies in their data,
which could stem from name changes,
incorrect data entry, and delayed
citizenship status updates.

Response: Some of these inaccuracies
cannot be fixed until the employee takes
steps to correct the problem, and the
employee will discover the problem
when the employer initiates a
verification query and receives a
tentative nonconfirmation. The actual
numbers of inaccuracies can only be
estimated, and the estimates vary
significantly according to the estimator.
As noted above, DHS has implemented
several improvements to the E-Verify
system to avoid tentative
nonconfirmation responses resulting
from out-of-date citizenship data. The
Councils do not agree that the rule
should be delayed.

g. Implementation of the Westat Report
Recommendations

Comment: One commenter
recommended that the Westat report
recommendations be implemented
before the E-Verify system is expanded.

Response: DHS’s continues to
improve and further develop the E-
Verify system. Many of the Westat
recommendations have already been
implemented. There is no need to delay
the rule.
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h. GAO Study Completed

Comment: Some commenters asked
that the rule be postponed until GAO
completed its study called for under the
pending five-year re-authorization
legislation. One commenter felt the
studies mandated by H.R. 6633 (if
enacted) might offer insights on ways to
strengthen the program. The first study
is an examination of the causes of
tentative nonconfirmations, and the
second is an assessment of the impacts
on small businesses.

Response: The Councils have decided
not to postpone the rule. H.R. 6633,
which has been passed by the House of
Representatives, allows two years for
the GAO study of the impact of E-Verify
Pilot Program on small businesses,
including specific details on small
entities operating in States that have
mandated the use of E-Verify. The bill
has not been passed by the Senate, but
it does not request that any further
implementation of E-Verify be held up
pending completion of the study. In
addition, Congress reauthorized E-
Verify and appropriated $100 million
for the program through the end of fiscal
year 2009 in the Consolidated Security,
Disaster Assistance, and Consolidated
Appropriations Act, 2009, Public Law
110-329 (Sep. 30, 2008), without
requiring this study, and it does not
appear that there will be any additional
legislative developments on E-Verify in
the 110th Congress.

2. Phased Transition
a. General

Comment: One commenter suggested
that because of the existing “‘error rates”
and capacity concerns, the Government
should take a more measured or phased
approach in increasing E-Verify
participation, rather than implementing
a rule that will encompass almost all
Government contractors within a very
short period. Another commenter
argued that USCIS indicated the current
issues could be adequately addressed in
four to five years, which suggests that
neither DHS nor SSA anticipated that
the agencies would be required to
immediately implement full coverage
for all contractors at one time and
instead contemplated a more realistic
implementation period of anywhere
from four to five years.

Response: The Councils have decided
that a delay in the implementation of
the rule is not necessary. DHS and SSA
have stated that they are ready to handle
full implementation.

b. Four-Phase Transition

Comment: One commenter
recommended a four-step phase-in—

* New employees of prime
contractors;

« New employees of subcontractors;
following this, the Councils should
evaluate the success of the program for
new employees before proceeding to:

« Existing employees of a prime
contractor assigned to a new Federal
contract; and then

* Existing employees of new
subcontractors.

Response: The Councils must
implement the Executive Order
expeditiously. The time periods for
verification have been lengthened, to
ease the burden on employers.

c. From Largest to Smallest Contractors
or Contracts

Comment: Several commenters
recommended phased implementation,
over periods of up to 7 years, based on
number of employees of the contractor,
or the number of employees required to
effectuate the contract.

o The first year of the program would
be for the largest noncommercial
contracts, and gradual rollout over the
next four years in descending order of
size, measured by the number of
employees who would be required to
effectuate the contract.

o Apply the first year to contractors
and subcontractors with 2,000 or more
employees. Do not count harvest-time
employees as if they were year-round
employees in measuring the number of
employees for a phase-in.

Response: The Councils do not expect
agricultural employers to be
significantly affected by this rule,
because of the COTS exemption.
Implementation of the suggested phase-
in would be very difficult, and the
Councils have decided against this
proposal. The dollar threshold
exception for prime contracts has been
raised to $100,000 (which will
especially help small business) and the
verification deadlines lengthened.

d. By Agency

Comment: One commenter suggested
a phase-in over a period of time or
perhaps by agency.

Response: The phase-in by agency is
an interesting suggestion. However, the
Councils do not believe it is necessary
to phase-in by time or agency. DHS and
SSA are prepared to support
implementation of this rule as revised.
3. Applicability to Indefinite Delivery/
Indefinite Quantity Contracts
a. Existing IDIQs

Background: The proposed rule’s
preamble stated that the proposed rule:
“Applies to solicitations issued and
contracts awarded after the effective
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date of the final rule in accordance with
FAR 1.108(d).” Under the final rule,
Departments and agencies should, in
accordance with FAR 1.108(d)(3),
amend existing indefinite-delivery/
indefinite-quantity (IDIQ) contracts to
include the clause for future orders if
the remaining period of performance
extends at least six months after the
effective date of the final rule and the
amount of work or number of orders
expected under the remaining
performance period is substantial.

1. Comment: One commenter
suggested that not applying the rule to
existing IDIQ contracts would enable a
more even rollout of the program.

Response: The Councils have been
advised that DHS and SSA are prepared
to process E-Verify queries of contractor
employees subject to the rule, including
those performing under existing IDIQ
contracts.

2. Comment: The same commenter
objected to applying the rule to existing
IDIQ contracts because companies made
business decisions to bid on these
contracts initially without
contemplating the significant cost that
will be incurred as a result of this new
requirement.

Response: The contracts would be
modified on a bilateral basis. The
contractor will be able to decide
whether it wishes to accept the clause.
There can be no unilateral imposition of
the clause on any pre-existing IDIQ
contract without the contractor’s
consent.

b. Cost Recovery for Modified Contracts

Comment: Two commenters asked for
the rule to spell out the amount
contractors would receive to implement
compliance on existing IDIQ contracts.

Response: The FAR does not normally
spell out the amount of consideration it
expects the Government to pay on a
contract negotiation. This is a contract-
by-contract issue determined by
individual contracting officers.

c. Meaning of “Substantial”

Comment: One commenter asked the
Councils to define “substantial work” or
“substantial number of orders.”

Response: The interpretation of
“substantial” will be within the
discretion of the contracting officer. The
normal use of the word applies.

d. Meaning of IDIQ Contract.

Comment: One commenter stated that
the FAR proposed rule would require
re-verifying all employees currently
employed under “indefinite delivery/
indefinite quantity”” contracts, and that
most university Federal grants are
multiyear agreements under which

Don't just survive. Thrive!

67686 Federal Register/Vol. 73, No. 221/Friday, November 14, 2008/Rules and Regulations

thousands are employed. Another
commenter discussed a multiyear
contract it had with HHS to provide
social services on a national level to
victims of human trafficking, where
HHS paid for services, up to a certain
amount, and for a fixed period, to
victims of trafficking on a per capital
basis. This commenter asserted that—

e Its contract was not IDIQ;

* A contract extension is not a new
contract; and

o A Federal contract for the provision
of mainly social services to victims of
trafficking is not an IDIQ contract.

Response: The commenters may be
somewhat confused about what a FAR
IDIQ contract is. A grant is not an IDIQ
contract; grants are not covered by the
FAR. A contract for social services to
victims of trafficking might be an IDIQ
contract. The contract itself will say
whether it is an IDIQ contract; if so it
would contain an IDIQ clause, such as
52.216-22 “Indefinite Quantity.” IDIQ
contracts are described in the FAR at
Subpart 16.5, especially at 16.504.

E. Regulatory Flexibility Analysis and/or
EO 12866/Regulatory Impact Analysis/
Paperwork Reduction Act

1. Benefit Analysis Issues

Comment: Several commenters
believe this rule will increase the
Government’s cost of doing business
because many contractors will pass back
to the Government their costs of using
E-Verify. Also, commenters claim that
this rule will mean fewer businesses
will want to bid on Government
contract work.

Response: The Councils concur that
this rule may result in additional
compliance costs for contractors, and
these additional costs could be passed
back to the Government. However,
Executive Order 12989, as amended,
requires that contractors use an
electronic employment eligibility
verification system designated by the
Secretary of Homeland Security to
verify the employment eligibility. The
President has found that Executive
Order 12989 “is designed to promote
economy and efficiency in Federal
Government procurement. Stability and
dependability are important elements of
economy and efficiency. A contractor
whose workforce is less stable will be
less likely to produce goods and
services economically and efficiently
than a contractor whose workforce is
more stable.” Consequently, the
President has made the finding that the
increased economy and efficiency to the
Government as a result of this rule
outweighs the cost of the rule.

2. Cost Estimates
a. On Contractor

1. Comment: Commenters, including
the SBA Office of Advocacy, argue that
the Initial Regulatory Flexibility
Analysis (IRFA) did not consider all of
the relevant costs. They state that profit
margins vary by industry, and even very
low compliance costs could be
significant for some businesses. For
example, in the architecture and
engineering contracting environment,
the maximum allowable profit margin is
six percent. Commenters also claim that
the analysis did not consider costs such
as the social welfare cost or the cost of
penalties and lawsuits.

Response: The IRFA fully complied
with the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 603. The IRFA
compared estimated compliance costs
for four distinct sizes of small business
(10, 50, 100, and 500 employees) to the
respective revenue of these businesses,
using information obtained from the
Small Business Administration.

The Councils do not agree that a
compliance cost burden of 0.03 percent
of revenue could typically be regarded
as a significant economic impact. The
Councils further disagree that it would
be appropriate to add additional cost
factors such as the “upcoming three
percent mandatory IRS withholding”
when these costs are not direct
compliance costs of the rule.

With regard to the full social welfare
cost of the rule, Regulatory Flexibility
Analyses are only to include the direct
impacts of a regulation on a small entity
that is required to comply with the
regulation. Mid-Tex Electric Coop. v.
FERC, 773 F.2d 327, 340-343 (D.C. Cir.
1985) (holding indirect impact of a
regulation on small entities that do
business with or are otherwise
dependent on the regulated entities not
considered in RFA analyses). See also
Cement Kiln Recycling Coalition v. EPA,
255 F.3d 855, 869 (D.C. Cir. 2001) (In
passing the Regulatory Flexibility Act,
“Congress did not intend to require that
every agency consider every indirect
effect that any regulation might have on
small businesses in any stratum of the
national economy. * * * [T]o require an
agency to assess the impact on all of the
nation’s small businesses possibly
affected by a rule would be to convert
every rulemaking process into a massive
exercise in economic modeling, an
approach we have already rejected.”).
See, also, Regulatory Flexibility
Improvements Act, Hearing before the
Subcommittee on Commercial and
Administrative Law, Committee on the
Judiciary, on H.R. 682, 109th Cong., 2nd
Sess. (2006), at 13 (Statement of Thomas

Sullivan, Chief Counsel for Advocacy,
Small Business Administration,
testifying on the RFA by noting that
“the RFA * * * does not require
agencies to analyze indirect impacts.”).

2. Comment: A commenter stated that
OMB guidelines direct agencies to
account for all regulatory (i.e., non-
budgetary) costs and that, in general,
costs that are not within the discretion
of an agency to avoid or prevent are
properly attributable to the statute, and
an agency may assign them accordingly.
The commenter further stated that,
nevertheless, all regulatory (i.e., non-
budgetary) costs must be accounted for
and must be included in the IRFA.

Response: The commenter has
confused the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. (RFA), with the requirements of
other administrative reviews. For
example, the commenter is apparently
suggesting that the IRFA should comply
with OMB Circular A—4 and Executive
Order 12866. These analyses are not
required by the RFA, nor are they
mandated for this rule under any other
provision of law. The internal,
managerial nature of this and other
similarly-worded Executive Orders has
been recognized by the courts, and
actions taken by an agency to comply
with the Executive Order are not subject
to judicial review. Cal-Almond, Inc. v.
USDA, 14 F.3d 429, 445 (9th Cir. 1993)
(citing Michigan v. Thomas, 805 F.2d
176, 187 (6th Cir. 1986)). Although the
requirements of the RFA analysis is
fairly compatible with many of the
analytical requirements under OMB
guidance, the comments invoking
Executive Order 12866 and OMB
Circular A—4 standards to identify
alleged deficiencies in the IRFA are
misplaced.

3. Comment: A commenter stated that,
upon hiring a new worker or upon
assigning an employee to Federal
contract work, and running the
employee against E-Verify, the employer
who receives a tentative
nonconfirmation for an employee must
continue to pay and train the new
employee, only to possibly find out later
that the worker cannot resolve the
nonconfirmation and must be
terminated. According to the commenter
the IRFA should have taken these costs
into account.

Response: The economic analysis
included a cost of $5,000 in termination
and replacement expenses for each
authorized employee that is terminated
or resigns employment due to this rule.
This $5,000 estimate is meant to include
the full range of the direct costs of
termination, such as administrative
expenses and training costs.
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4. Comment: The SBA Office of
Advocacy claimed that the economic
analysis did not distinguish between
prime small business contractors and
small business subcontractors and that
there is a disproportionate compliance
cost burden on small business
subcontractors.

Response: It is not clear how the
direct cost of complying with the rule
would materially differ depending on
whether the contractor was a prime
contractor or a subcontractor. The
commenter did not give any specific
examples of how a subcontractor’s
direct compliance costs would differ
from a prime contractor’s direct
compliance costs.

5. Comment: The SBA Office of
Advocacy stated that some contractors
in the construction or manufacturing
industries, for example, can have
hundreds of employees and still be
considered small. The commenter
claimed that it is doubtful that DHS’
$419 figure is an accurate statement of
the costs of the rule to these small
businesses.

Response: The economic analysis did
not state the cost to a contractor with
“hundreds of employees” would be
$419. The economic analysis presented
information showing how the rule
would impact four sizes of small entities
(10, 50, 100, and 500 employees) by
comparing their estimated compliance
costs to their respective revenues. The
estimate of $419 was for a contractor
with ten employees. The economic
analysis estimated the compliance cost
to a company with 500 employees to be
$8,964, so the Councils agree with the
commenter that a contractor with
hundreds of employees would be
expected to incur more than $419 in
compliance costs.

6. Comment: The SBA Office of
Advocacy stated that if, after reviewing
the comments received regarding its
RFA certification, the FAR Council has
reason to believe that it can no longer
certify that the proposed rule will not
have a significant economic impact on
a substantial number of small entities,
then the FAR Council should examine
feasible alternatives that would lessen
the burden on small entities. In that
event, the commenter stated that the
FAR Council should also publish an
IRFA detailing those alternatives,
describing the scope and impacts of the
proposed rule on small entities, and
provide another opportunity for small
businesses to comment prior to
publication of the final rule.

Response: The Councils did prepare
an Initial Regulatory Flexibility
Analysis. The Councils did not certify
that the rule would not have a

significant economic impact on a
substantial number of small entities. For
the final rule, the Councils have
prepared a Final Regulatory Flexibility
Analysis. The proposed rule, at 73 FR
33379, explained the alternatives that
were considered in order to minimize
the impact of the rule on small entities.
The Councils have considered
additional alternatives in the FRFA
based on public comments.

7. Comment: Many commenters
argued that the assumption contained in
the economic analysis that the costs
related to unauthorized workers, such as
the turnover and replacement costs and
lost productivity costs due to the
employment of unauthorized workers
“are attributable to the Immigration and
Nationality Act, not to the Federal
Acquisition Regulation” would be true
only if the Immigration and Nationality
Act imposed on employers a continuing
duty, post-hire, to investigate the
immigration status of existing
employees. The commenters are of the
opinion that the Act imposes no such
duty, and that Congress deliberately
decided against imposing such a duty
when it enacted IRCA in 1986. They
argue that an employer who is currently
employing unauthorized employee Jane
Roe, after having hired her in 2002 in
full accordance with I-9 procedures,
and who has no knowledge or
suspicions as to Roe’s immigration
status, is not breaking any law and is
not illicitly avoiding any cost of doing
business by keeping Roe in its employ
without periodically investigating her
status. Therefore, the commenters
conclude that any new regulation that
would force the employer to investigate
Roe and acquire the knowledge that
would require the employer to terminate
her and replace her would impose a cost
on the employer.

Response: The Immigration and
Nationality Act expressly prohibits
employers from knowingly continuing
to employ an alien who is not
authorized to work in the United States.
INA section 274A(a)(2), 8 U.S.C.
1324a(a)(2). How an emplo;
knowledge of an employe
status is immaterial—employers that
have actual or constructive knowledge
of their employees’ illegal work status
are statutorily obligated to cease their
employment, and any costs that result
are attributable to the statute, not to this
rulemaking.

The commenters suggest that they
would not have discovered the illegality
but for their compliance with this rule,
and that the consequences of their
discovery should be accounted as a cost
of this rule. This argument appears to
rest on the belief that the INA’s
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prohibition on illegal employment
applies only until the employee has
filled out the Form I-9. While it may be
that many employers have taken a
misguided “see no evil”” approach under
which they hope to avoid learning
inconvenient truths about the legal
status of their existing workforce, that is
not an approach that is countenanced by
the INA.

While the cost of terminating or
replacing unauthorized workers cannot
properly be considered a cost of this
rule, some turnover involving legal
workers that are unable or unwilling to
resolve their tentative non-
confirmations can be counted as a cost
of the rule. Such turnover costs for legal
workers were estimated in the IRFA and
Final Regulatory Flexibility Analysis
(FRFA).

8. Comment: A commenter stated that
the economic analysis assumes that the
employee would bear the cost of driving
to SSA, “but it will be the employer
who likely will bear the salary cost of
that time.” In addition, the commenter
believed that contractors and
subcontractors will suffer far larger lost
opportunity and productivity costs than
those included in the economic
analysis.

Response: The Councils disagree with
the commenter. The economic analysis
actually assumes the employer would
incur a lost productivity cost 100% of
the time an authorized employee
needed to visit SSA to resolve the
tentative non-confirmation and used
“fully-loaded” wages to estimate lost
productivity. A fully-loaded wage
includes such benefits as retirement and
savings, paid leave (vacations, holidays,
sick leave, and other leave), insurance
benefits (life, health, and disability),
legally required benefits such as Social
Security and Medicare, and
supplemental pay (overtime and
premium, shift differentials, and
nonproduction bonuses). The Councils
used data from the Bureau of Labor
Statistics in order to estimate the fully-
loaded wage. Nevertheless, in practice
we believe some employers may not
incur lost productivity or opportunity
cost if the employee takes personal time
to resolve their non-confirmations. Also,
to the extent employers have the
capability to plan around employee
absences and other employees are
available, the productivity losses
estimated in the economic analysis
could be higher than what employers
may actually incur. Given the fact that
the economic analysis estimated a lost
productivity cost 100 percent of the
time an authorized employee needed to
visit SSA at the fully loaded wage rate
for a full eight hour day, the Councils
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do not believe that the lost-productivity
cost estimate for going to SSA is
unreasonable.

9. Comment: Commenters stated that
the economic analysis did not allocate
costs for the time required for employers
to identify covered employees and
manage compliance with E-Verify. For
new employees, commenters noted that
these costs are admittedly nominal, as
new employees are self-identified, and
the E-Verify process goes hand-in-hand
with the I-9 process already required.
But the commenters stated that this is
not the case for current employees
because—

o To comply with current employee
requirements, the employer must first
take steps, through performance file
review or manager interviews, to
determine which employees are subject
to the current employee obligation;

¢ Once the covered employees are
identified, the employer must then
ascertain if an E-Verify query is
required, by checking E-Verify or I-9
records to see if a prior query was
obtained;

e If not, the employer must then
proceed to obtain the information
necessary to conduct an E-Verify query
for all such employees.

Response: The rulemaking requires
existing employees assigned to the
contact to be vetted through E-Verify.
The economic analysis accounted for
the marginal cost of the time it would
take to execute the queries for the
existing employees; however, the
Councils agree that additional time
should be added to account for the time
needed to identify the covered existing
employees.

Contractors will incur an opportunity
cost of time to determine which of their
existing employees will actually need to
be vetted. After those employees have
been identified, the contractor will
review the employee’s previously
completed I-9 form to see if the I-9
complies with the terms of E-Verify
enrollment. If the I-9 meets the criteria
for E-Verify enrollment, the human
resources specialist is expected to
contact (by telephone for example) the
employee to ensure that the information
on the existing I-9 is still accurate (such
as the stated basis for work
authorization).

Some commenters appear to have
assumed that each I-9 required a “face-
to-face” meeting between the employee
and a company representative. A “‘face-
to-face” meeting may not be necessary
if the I-9 does not need to be updated.
Contractors will not normally need to
spend several minutes with each
employee discussing the need to
confirm their Form I-9 information. For

example, many contractors may send
out an e-mail to their employees or
otherwise communicate to alert them
that human resources may be contacting
them in the future to validate the
information on their I-9. However, there
will be occasions when a face-to-face
meeting will have to be arranged
between the human resources specialist
and an employee (to review E-Verify
acceptable work authorization
documents for example). Assuming an
average of 20 minutes for a human
resources specialist to review an
existing I-9 and either call an employee
to validate this I-9 or meet with the
employee to review documents and an
employee’s average opportunity cost of
10 minutes to discuss the I-9
information, the RIA will be updated. In
addition, the RIA will include an
assumption that 10 percent of the time
a second 20 minute contact (phone call
or meeting) between the employee and
human resources specialist could be
necessary to resolve any additional I-9
issues related to E-Verify.

10. Comment: A commenter stated the
economic analysis estimates 3.5 million
Government contractor employees will
be required to be vetted through E-
Verify in 2009. Using the Government’s
own estimate, the commenter stated that
about 370,000 employees will be
terminated even though they are legally
entitled to work in the United States.

Another commenter stated that in the
economic analysis of the proposed rule,
the assumption is made that 3.8 million
employees of Federal contractors will be
required to be run through E-Verify as
a result of this rule for the first year the
rule is in effect. Based on prior
statements by DHS, the commenter
notes that two percent of these workers
will ultimately be fired because of their
inability to resolve a tentative non-
confirmation with the SSA or DHS.
Thus the commenter calculates that, as
a conservative estimate, approximately
70,000 lawfully authorized workers will
be fired as a result of this rule.

Response: The economic analysis
estimated that two percent of the cases
where the tentative non-confirmation
was not resolved could potentially
result in an authorized worker either
choosing to resign instead of working
diligently to resolve the tentative non-
confirmation or the employee being
terminated. The economic analysis
indicated that 5.3 percent of the time
there was a tentative non-confirmation
that was not resolved. Multiplying 2
percent times 5.3 percent equals 0.106
percent. In order to estimate the number
of authorized employees that choose to
get employment elsewhere or otherwise
do not resolve the tentative non-

confirmation (for whatever reason),
multiply the 3,831,992 employees
vetted through E-Verify times 0.106
percent to get 4,060 authorized
employees, not the 370,000 stated by the
one commenter, nor the 70,000 “fired”
as stated by the other commenter.

11. Comment: A commenter stated the
RIA subtracted 10 percent of contract
dollar volume but did not provide any
basis for that assumption.

Response: Page 21 of the RIA stated
that 10 percent was the approximation
for contracts with no work performed in
the U.S. The Federal Procurement Data
System—Next Generation was the
source of that information.

12. Comment: A commenter stated the
economic analysis assumes that labor
turnover at Government contractors
mimics the annual labor turnover rates
in private industry. Multiplying the
calculated number of employees (1.5
million) by 1.4 yields 2.2 million
contractor employees, a number that is
compounded at a 5 percent annual rate
for future years. The commenter stated
that this appears to be a reasonable first
approximation because contractors are
not burdened by civil service rules that
effectively forbid employee termination.
The problem is that this assumption is
logically inconsistent with the previous
assumption that contractor labor and
Government labor earn the same wages
and salaries. The commenter concludes
that, if this were true, turnover in
Government employment would be no
different than private sector turnover.

Response: The economic analysis
stated “in order to adjust for turnover
we assumed an annual turnover rate of
40.7 percent as the Bureau of Labor
Statistics (BLS) estimated the annual
turnover rate for all industries and
regions in 2006 at 40.7 percent.” We
disagree that it is “‘logically
inconsistent” to assume for the
purposes of the economic analysis that
Federal Government contractors have a
turnover rate that is equivalent to the
turnover in “all industries and regions”
in the U.S. It is not entirely clear if the
commenter believes the turnover rate
used in the economic analysis is too
high or too low as the commenter did
not suggest a specific turnover rate that
should be used in place of the 40.7%
rate used in the economic analysis.

According to the BLS publication Job
Openings and Labor Turnover: January
2007 (which is the same source used for
the 40.7% turnover estimate), the
turnover rate for the federal government
was 25%. It is very possible that the
turnover rate for the federal government
contract workforce more closely
resembles the 25% turnover in the
federal workforce than the 40.7% “all
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industries and regions’ turnover rate
used in the economic analysis and that
we have overestimated the number of
employees vetted through E-Verify.
However, there are more factors
involved with turnover than simply pay.
For example, the perceived increased
job security of federal employment
compared with the private sector likely
influences the federal turnover rate.
Also, the pension a federal employee
receives is based on age and years of
service and likely serves to encourage
federal workers who have accrued
significant amount of federal service not
to leave federal employment. Many
federal employees also choose to work
for the federal government in order to
serve the public good. Consequently, we
did not feel it was appropriate to
assume that federal contractor turnover
rate was equivalent to the federal
government turnover rate since there are
nonwage considerations involved with
job turnover. If federal contract
employees do have a turnover rate
closer to the federal government of 25%
rate than the 40.7% estimated in the
analysis, the amount of turnover and
number of employees vetted through E-
Verify have been overestimated in the
economic analysis and the costs of the
rule are therefore an overestimate.

13. Comment: A commenter stated the
RIA includes what is described as an
uncertainty analysis, but in fact it
consists of merely a numerical
sensitivity analysis with respect to two
assumptions: (1) The number of
contractors and subcontractors affected
by mandatory E-Verify; and (2) the
number of contractor and subcontractor
employees that would be vetted through
mandatory E-Verify. The commenter
stated that “[t]he product of this
‘uncertainty analysis’ is a series of
impressive looking, but substantively
and presentationally misleading color
graphs.” The commenter also claimed
that this analysis violates Office of
Management and Budget’s Guidelines
for Ensuring and Maximizing the
Quality, Objectivity, Utility, and
Integrity of Information Disseminated by
Federal Agencies (2002); Notice and
Republication.

Response: The Regulatory Flexibility
Act does not require any sensitivity
analysis or uncertainly analysis be
performed in an IRFA. However, the
RIA provided a sensitivity analysis
simply to show how the costs of the rule
could change if the primary estimates of
two key cost drivers were varied. First,
the sensitivity analysis varied the
number of employees that are vetted
through E-Verify (holding all else
constant) and determined how the
overall cost of the rule would change.

Secondly, the sensitivity analysis varied
the number of covered contractors and
subcontractors (holding all else
constant) that have to be enrolled into
E-Verify and determined how the
overall cost of the rule would be
impacted. Finally, the sensitivity
analysis varied both the number of
employees and the number of
contractors simultaneously in order to
get an overall sense of how uncertainty
in these two key variables impacts the
overall cost.

The model developed by the Councils
to estimate the number of employees
vetted through E-Verify included
variables that were informed by
professional judgment. Such variables
include the contract percentage for labor
(26 percent), overhead (26 percent),
material expenses (26 percent), general
and administrative (12 percent),
subcontractors (20 percent), and the
average wage of a Federal contract
worker ($66,705). (Some of these figures
are percentages of others.) Changes in
any of these variables would impact the
estimate of the number of employees
vetted through E-Verify. As the estimate
of the number of employees vetted
through E-Verify is directly influenced
by these variables, we believe it is
useful to show how the overall costs of
the rule could change if the number of
employees vetted changed. The
Councils continue to believe its estimate
of the number of employees vetted
through E-Verify is reasonable; but the
sensitivity analysis does show how the
costs would change if the number of
employees estimated were varied by 50
percent using a triangular distribution.

The estimate of the number of
primary contractors within the scope of
the rule is based on a query of the
Federal Procurement Data System-Next
Generation and is not based on a
professional estimate. However, the
number of covered subcontractors that
are not otherwise a prime contractor is
not available and this variable is a
professional estimate. The sensitivity
analysis shows how the costs would
change if the number of covered
contractors estimated were varied by 25

ercent using a triangular distribution.
Both the 25 percent and 50 percent
ranges used in the sensitivity analysis
were selected based on professional
judgment.

14. Comment: A commenter disagreed
with the Fiscal Year 2007 estimate that
3,475,730 employees will be vetted
through E-Verify. The commenter
believes that the Government is
assuming that 75 percent of a
contractor’s employees will be assigned
to a contract while only 25 percent will
not. The commenter knows of many
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large employers and with few
exceptions the portion of their revenue
derived from Federal contracts is
significantly less than 25 percent. The
commenter believes many more
employees will be vetted through E-
Verify than has been estimated by the
Government. Thus the commenter
concluded that the costs have been
understated.

Response: The Councils agree that
there are numerous businesses which
contract with the Federal Government
but derive a relatively small portion of
their revenue from the Federal
Government. However, there are also
many contractors that have enough
Federal contracting business that they
have organized themselves into business
units that concentrate on Federal
contracting sales. The estimate takes
into account both businesses that do
both relatively little Federal contracting
and those that do extensive Federal
contracting.

Many commenters appear to be
interpreting the term “‘contractor” in an
overbroad fashion. Only the legal entity
that signs the contract is bound by the
E-Verify obligation, not necessarily all
affiliates or subsidiaries of that entity.
Each contractor has the ability to
organize or incorporate itself as it
chooses, and questions of whether
certain entities are a part of the
contracting legal entity can only be
answered in specific factual contexts.

Regarding the commenter’s belief that
the number of employees vetted through
E-Verify is understated, there were
several assumptions made when
conducting the economic analysis that
may mean the actual number of
employees vetted has been
overestimated. The proposed rule does
not apply to any employees hired prior
to November 6, 1986, as these
employees are not subject to
employment verification under INA
section 274A, 8 U.S.C. 1324a. The
economic analysis did not remove any
of these workers from the estimate of the
number of employees vetted.

In addition, several States have laws
that already require varying degrees of
E-Verify use. There are also Federal
contractors that have already chosen to
enroll in E-Verify that do not operate in
a State with an E-Verify requirement.
Since many Federal contractors are
already enrolled in E-Verify or operate
in a State with an E-Verify requirement,
these contractors have already incurred
many of the enrollment costs of this
rulemaking and their newly hired
employees would be vetted through E-
Verify even absent this rulemaking. The
economic analysis did not reduce the
cost estimate to account for the costs of
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employers who have already enrolled in
E-Verify.

Furthermore this final rule has
narrowed the scope of those required to
be vetted through E-Verify. For example,
the final rule clarifies that the E-Verify
requirement does not apply to prime
contracts with performance periods of
less than 120 days and raises the
threshold for prime contractors to the
simplified acquisition threshold
($100,000) instead of the micro-
purchase threshold ($3,000). However,
the estimate of the number of employees
vetted through E-Verify has not been
reduced. We believe for these reasons
the cost estimates are not understated.

15. Comment: Other commenters,
including the SBA Office of Advocacy,
that believed that the number of
contractors that will be vetted through
E-Verify has been underestimated
criticize the fixed factors (e.g., 26
percent for labor) used in the economic
analysis as well as the estimate that the
number of subcontractors is assumed to
equal 20 percent of the number of prime
contractors. One commenter claims that
the estimates used by the Councils are
not based on “empirical data” and that
the economic analysis was not explicit
regarding how these factors were
determined.

Response: The dollar value of the
contracts estimated to be within the
scope of the rule was found by querying
the Federal Procurement Data System
and does not rely on an estimate by the
Councils. Instead of simply providing a
“top-level” estimate, the Councils
developed a model to estimate the
number of employees that would be
expected to be vetted through E-Verify.
The factors utilized (e.g., 26 percent for
labor) are all multiplied against the
estimated dollar value of contracts.
When describing the percentage
estimates used to estimate factors
utilized, the economic analysis
specifically stated “we understand these
assumptions are rough and we welcome
public comment providing more precise
information.” However, the commenters
have not provided better information.

We note that the analysis required by
the Regulatory Flexibility Act need not
produce statistical certainty. The law
requires that the Councils “demonstrate
a ‘reasonable, good-faith effort’ to fulfill
[the RFA’s] requirements.”” Ranchers
Cattlemen Action Legal Fund, 415 F.3d
1078, 1101 (9th Cir., 2005). See also
Associated Fisheries of Maine v. Daley,
127 F.3d 104, 114-15 (1st Cir. 1997).
The IRFA and economic analysis
produced by the Councils in this
rulemaking meet that standard. The
assumptions underlying the economic
analysis are reasonable, and the

Councils have utilized the best data
available to produce the IRFA and the
economic analysis. We continue to
believe the estimates we provided are
reasonable.

16. Comment: A commenter stated
that over 54 million people are currently
employed by companies that work on
Government contracts (commenter cited
Wall Street Journal Examines How
Federal Government Use of Contract
Workers Contributes to Number of
Uninsured U.S. Residents, Wall Street
Journal, 26 March 2008). The
commenter assumed an 8 percent error
rate for E-Verify, and claimed that as
many as 432,000 legal employees could
have their employment disrupted.

Response: T%w article cited by the
commenter stated there were 5.4
million Federal service-contract
workers” not the 54 million contract
workers cited by the commenter. We
note that the 5.4 million estimate may
include contracts that are not covered
by the rule. For example, the scope of
the rule excludes contracts that do not
include any work that will be performed
in the United States.

The Councils disagree that 432,000
legal employees will have their
employment disrupted. The economic
analysis stated there was a 5.8 percent
tentative non confirmation rate.
Multiplying 3,831,992 employees by 5.8
percent equals 222,256 employees (who
are both authorized and unauthorized)
that would receive a tentative non-
confirmation under the projections in
the economic analysis. Current
experience with E-Verify shows that
about 0.5 percent of employees
successfully take steps to resolve the
tentative non-confirmation, which
equals 19,160 authorized employees
who may be required to resolve a
tentative nonconfirmation.

17. Comment: The SBA Office of
Advocacy stated that the Regulatory
Planning and Review section of the rule
states that the rule will impact 168,324
businesses. The commenter further
stated that the regulatory flexibility
analysis states that there will be 162,125
small businesses affected by the rule.
The commenter concludes that the
public is left to assume that there are
162,125 small business with prime
contracts and subcontracts. The
commenter cites data from the Small
Business Administration that in FY
2006 agencies awarded $60,703,667,336
to small business subcontractors. The
commenter calculates that if this
amount were distributed to 162,125
small business subcontractors it would
mean that each business received on the
average a contract valued at $375,000.
However, the commenter noted that

DHS cites the average annual revenue of
a ten-person firm as approximately $1.4
million.

Response: The estimate of 168,324
contractors impacted is the FY09 annual
estimate. However, the 162,125 small
business subcontracts is not an annual
estimate. As noted in the proposed rule
at 73 FR 33378, “while there are no
reliable numbers for subcontracts
awarded to small businesses, the
Dynamic Small Business database of the
Central Contractor Registration—a
database of basic business information
for contractors that seek to do business
with the Federal Government—gives a
number of 324,250 small business
profiles that are registered. Assuming
that 50 percent of these small businesses
contract with the Federal Government at
either the prime or subcontract level,
then that number is 162,125 small
businesses.” Registration with the
Central Contractor Registration (CCR)
does not mean the small business is
currently or ever will be a Federal
contractor; it simply means the
registrant seeks to do business with the
Federal Government. Consequently,
dividing 50 percent of the small
business CCR registrants (162,125 small
businesses) by the FY 06 SBA estimate
of $61 billion in small business contract
awards may yield $375,000, but the
meaning of that statistic is not clear.

As explained in the economic
analysis, the estimate of average annual
revenue of $1.4 million for a ten-person
firm is based on data from the Small
Business Administration. We have no
reason to believe this data from SBA is
unreliable. We assume many small
businesses have revenue from sources
other than Federal Government
contracts. The economic analysis also
made no claim that a ten-person firm
was the average size of a small business
that received a Federal contract. Rather,
it presented information on how the
rule would impact four sizes of small
entities (10, 50, 100 and 500 employees)
by comparing their estimated
compliance costs to their estimated
respective revenues.

18. Comment: Commenters noted that,
in order to comply with the E-Verify
MOU, employers agree to only accept
“List B” documents listed on the Form
1-9 that contain a photo. Commenters
stated that the cost of obtaining a photo
ID for those employees should be
included as a cost of this rule. In
addition, commenters stated that 11
percent of U.S. citizens do not currently
have a photo ID and cited the Brennan
Center for Justice’s report entitled
“Citizens Without Proof, A Survey of
Americans’ Possession of Documentary
Proof of Citizenship and Photo
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Documentation, Brennan Center for
Justice, New York School of Law,
November 2006.”

Response: The cost of obtaining a
photo ID should be included as a cost
of the regulation, and it has been added
into the economic analysis. However,
the Councils do not agree that 11
percent of the employees covered by the
requirements of the rule might not have
a photo ID.

The entire study cited by the
commenter was only three pages and
did not include many details such as
survey methodology and how the results
were determined. In addition to the
Brennan survey cited by the commenter,
a publicly available American
University study entitled “Voter IDs Are
Not the Problem: A Survey of Three
States” was reviewed. (American
University Center for Democracy and
Election Management, January 9, 2008.
http://www.american.edu/ia/cdem/
pdfs/VoterIDFinalReport1-9-08.pdf).
This survey of 2,000 registered voters in
Indiana, Maryland, and Mississippi
determined that, overall, only 1.2
percent of the total respondents lacked
Government-issued photo identification.
Comparing the results of the American
University study with the Brennan
survey shows there appears to be
considerable disagreement among the
estimates of the percentage of
Americans without a photo ID.

However, it is not clear how either the
results of the Brennan study or the
American University study is definitive
for the purposes of the final rule’s
economic analysis. The rulemaking is
regulating federal contractors. The
universe of federal contractors is not
directly comparable to either the
population of “voting-age American
citizens” (the Brennan survey sample)
or “registered voters” (the AU study
sample). Both the “voting-age American
citizen” and “registered voter”
populations by definition include
people not in the workforce.

Consequently, the final economic
analysis will assume 0.5 percent of
workers vetted through E-Verify will
need to obtain a photo ID and that
employers will incur an eight-hour
opportunity cost so that the employees
can obtain a photo ID.

19. Comment: Commenters believed
that the costs of implementing the rule
are underestimated.

Response: The Councils agree in part,
and have reviewed the economic
analysis with the E-Verify program and
have increased certain enrollment and
training time cost estimates in the
economic analysis for those contractors
that enroll in E-Verify. Additional costs
have been added for employers to

identify those existing employees that
need to be vetted through E-Verify.
Consequently, the estimated
implementation costs have increased for
the final rule relative to the costs
estimated for the proposed rule.
Another category of implementation
costs was added to the economic
analysis. This category, called
“Miscellaneous Implementation Costs,”
is estimated to be an additional 10
percent of the total calculated
implementation costs (such as employer
enrollment, reviewing and updating the
1-9's of existing employees, the
purchase of a computer) to cover costs
companies may incur to execute the
rulemaking requirements, such as
planning.

20. Comment: A commenter stated
that the proposed rule requires
contracting officers to modify covered
existing indefinite quantity/indefinite
delivery (IDIQ) contracts to add the
proposed E-Verify contract clause.
Commenters believe the RIA excludes
the cost of modifying these IDIQs and
that the Government will need to engage
in negotiations with these IDIQ
contractors. In addition, the commenter
believes the Government will owe
“consideration” to the contractors in
exchange for agreeing to include the E-
Verify contract clause. The commenter
believes, based on the professional
estimate of a former Federal
procurement official, that the number of
existing IDIQ contracts that would need
to be modified is approximately 10,000.

Response: The Councils agree that the
economic analysis did not include the
cost of modifying these IDIQ contracts,
but disagree regarding the extent of the
cost burden of these modifications. For
the purpose of the economic analysis,
the commenter’s estimate that 10,000
existing contracts will need to be
modified was used. However, extensive
“negotiations” between the Government
and the contractors are not expected.
The final economic analysis uses a two-
hour opportunity cost of time for the
contractor to process the modification
and have discussions with the
Government, if needed.

The Federal Register does not
normally spell out the amount or type
of consideration the Government
expects to pay on a contract negotiation.
This is a contract-by-contract issue
determined by individual contracting
officers. This is a pass-through cost to
the Government. However, due to the
statutory preference for multiple award
IDIQs and the resultant competitive
pressures, the Councils expect that the
amount of consideration required at
time of contract modification would be
negligible.
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21. Comment: A commenter disagrees
with the estimate of the average wage of
a Federal contractor used in the
economic analysis. The commenter
notes that the economic analysis
assumed the average yearly salary a
Federal Government employee earns
($66,705) is a reasonable proxy for the
average annual salary of a Federal
contractor and noted that, according to
the Bureau of Labor Statistics, the
average wage rate in the U.S. is
approximately $40,000. The commenter
believed that the average salary a
Government contractor earns is less
than the average salary a Federal
employee earns and the BLS estimate of
$40,000 is a better approximation of
Federal contractor pay than the $66,705
used in the economic analysis. The
commenter concludes that the
consequence of the annual salary of
Federal contractors being overestimated
is an underestimate of the number of
contract employees and an
underestimate of the costs of mandatory
E-Verify.

Response: The Councils do not have
data that shows the average wage of a
contract employee on a Federal contract.
Consequently, we had to rely on our
extensive knowledge of Federal
contracts and our knowledge of the
personnel who perform work on those
contracts to inform our estimate of a
reasonable wage rate of a Federal
contractor.

The Councils continue to believe the
average U.S. wage rate of approximately
$40,000 annually is a poor proxy for the
average Federal contractor wage. As
explained in the economic analysis, the
average educational attainment level of
the average Federal Government
employee is significantly higher than
the educational attainment level of the
general U.S. workforce. In addition,
according to the Bureau of Labor
Statistics, ““Although the Federal
Government employs workers in every
major occupational group, workers are
not employed in the same proportions
in which they are employed throughout
the economy as a whole * * * The
analytical and technical nature of many
Government duties translates into a
much higher proportion of professional,
management, business, and financial
occupations in the Federal Government,
compared with most industries.
Conversely, the Government sells very
little, so it employs relatively few sales
workers.” (see http://www.bls.gov/oco/
cg/cgs041.htm).

As a result of the higher Government
educational level, which is driven by
the higher proportion of professional,
management, business, and financial
occupations in Government when
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compared to the U.S. workforce, the
U.S. workforce’s average annual $40,000
salary can not reasonably be used as a
proxy for the work the Federal
Government is required to perform. The
Councils believe the average wage rate
for employees performing the work the
Federal Government is required to
perform is certainly higher than the U.S.
average wage rate and based on our
experience with contracts we continue
to believe that $66,705 is a reasonable
approximation of the average Federal
contractor’s annual salary. This estimate
is an approximation and the actual wage
rate of a Federal contractor could be
higher or lower than our estimate. The
economic analysis includes a sensitivity
analysis that shows how the cost of the
regulation changes based on increases or
decreases in the number of employees
being vetted through E-Verify.

We further note there is some credible
information that shows Federal
Government employees are significantly
underpaid when compared to similar
private sector occupations. For example,
according to the Federal Salary Council,
“Federal employees make an average of
23 percent less than their private sector
counterparts.” (see http://
www.govexec.com/story_page.cfm?
articleid=38212&ref=rellink). While we
did not increase the $66,705 average
Federal Government salary upward by
23 percent to account for this “pay gap”
when estimating the wage of Federal
Government contractors, commenters
should be aware of this information.

22. Comment: A commenter provided
wage survey data that established the
prevailing rate for many occupations
covered under the McNamara O'Hara
Service Contract Act and the Davis
Bacon Act for seven specific job titles.
The commenter provided hourly and
annual wage rates for the jobs:
Accounting Clerk I, Data Entry Operator
1, Cook I, Food Service Worker, Janitor,
Laborer, Grounds Maintenance,
Computer Operator I. The commenter
noted that the wage rates for the seven
specific occupations (selected by the
commenter) were much less than the
$66,705 average wage rate used in the
economic analysis.

Response: While the Councils do not
dispute that there are specific
occupations in which Federal
contractors make less than the average
wage rate of $66,705 used in the
analysis, the higher proportion of
professional, management, business,
and financial occupations in the Federal
Government, compared to the U.S.
workforce, means the work the Federal
Government performs requires a
relatively higher educated workforce

that earns more than the national
average.

23. Comment: A commenter stated
that the economic analysis begins with
a figure for the number of prime
Government contractors in 2007 and
assumes that this number will increase
at a 5 percent compound annual rate
over the study period. No justification is
provided for this assumption.

Response: The economic analysis
noted that it is difficult to project the
number of contractors over the ten-year
period of analysis (FY 2009-FY 2018)
due to the number of variables that
could influence the amount of
Government spending and the amount
of that spending that would be used to
purchase contract support. The Councils
continue to believe that a 5 percent
growth rate is a reasonable assumption.

24. Comment: The SBA Office of
Advocacy stated that the proposed rule
does not allow small businesses to fully
assess the impact of the rule because the
economic analysis lacks transparency.
The commenter argues that the
economic analysis in the docket is
problematic from a methodological
point of view because the proposal
includes only the number of contracts in
FYO06, total value of contracts in FY06,
and the total value of contracts in FY07.
The commenter concludes that the
remainder of the analysis amounts to a
series of behavioral assumptions that are
neither substantiated nor justified.

Response: The Councils disagree that
the economic analysis is problematic or
that it lacks transparency. The write-up,
accompanying tables, and sample
calculations show exactly how the costs
were calculated. In addition, the
economic analysis included a section
that showed how small entities of
various sizes (10, 50, 100, and 500
employees) would be impacted by the
specific cost categories of the rule (start-
up and training costs, verification costs,
authorized employee replacement cost)
and compared those costs to the
estimated revenue of companies in
those respective sizes in order to get an
idea of the economic impact of the rule
on those sizes of small entities.

The economic analysis did use FY
2006 data to estimate the number of
contractors, but as explained in the
economic analysis, the number of real
dollars spent on Federal contracts
remained nearly the same in FY 2006
and FY 2007. The commenter did not
provide any information to show why
our assessment was incorrect or
unreasonable, but just asserted that it
was “problematic.” While there is not
“empirical data” to support every
assumption in the economic analysis,
the use of professional judgment is

accepted practice when conducting
IRFAs. The IRFA requested comments
in the section of the analysis that
explained very methodically how the
number of employees impacted were
modeled and invited more precise
information from the public to inform
our model. None was received.

25. Comment: The SBA Office of
Advocacy stated that the total number of
contracts is derived by making various
assumptions, such as assuming that
subcontractors have a 20 percent share,
there are 20 percent new contracts per
year, and that the total number of
contracts grows at five percent per year.
The commenter states if any of these
assumptions were to change the total
number of contracts in the analysis
would be affected. The commenter
further states the proposal does not
indicate where the percentages came
from.

Response: Page 19 of the economic
analysis stated “The 20 percent estimate
of covered subcontractors is a “‘best
guess” provided by Government
contracting professionals.” Page 20
states “* * * the Federal Government
does not have an estimate of the total
number of assigned employees that
perform work on Government contracts
or an estimate of the number of new
hires at a covered contractor or
subcontractor. In order to estimate the
number of employees that will be vetted
through the E-Verify system, we must
make a series of assumptions that allow
us to estimate the amount of contract
labor being purchased by the
Government and then convert the
amount of labor being purchased into
Full Time Equivalent positions (FTE’s).”
Pages 21 through 23 explain the
calculations and clearly label which
numbers are estimates.

The Councils agree that changes in
these assumptions would change the
number of contractors and the number
of personnel vetted through E-Verify.
The economic analysis includes an
appendix that shows how the cost of the
rule would change if the number of
contractors and the number of
employees vetted through E-Verify
change.

26. Comment: A commenter stated
that the rule should consider the cost of
the rule on businesses that make a
business decision not to do business
with the Federal Government due to the
rule.

Response: The Councils agree, but we
note that under the Regulatory
Flexibility Act, the economic analysis
need only include the direct impact of
aregulation on a small entity that is
required to comply with the regulation.
Nevertheless, the analysis provided
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under the requirements of EO 12866 and
the Regulatory Flexibility Act implicitly
takes this potential impact into account.
The analysis is conducted under the
assumption that every federal contractor
and subcontractor would choose to
incur the cost of the rulemaking and
continue to do business with the
Federal Government. Businesses may
choose not to incur the cost of
compliance with this rule, but would
presumably only do so were the cost of
compliance higher than avoiding doing
business with the government. In such
cases, the analysis would actually have
overestimated the impact of the rule.

27. Comment: A commenter believes
the Federal Procurement Data System-
Next Generation (FPDS-NG), the source
for the estimate of the number of FY
2006 prime contractors in the economic
analysis, contains inaccurate data. The
commenter believes the use of data from
the FPDS-NG in the economic analysis
is “questionable” and that the number
of contractors in FPDS-NG is
underreported.

Response: The Councils disagree.
FPDS is the comprehensive web-based
tool for agencies to report contract
actions. It collects, processes, and
disseminates official data on
Government contracts. It is therefore the
best available source of data on
Government contract actions.

28. Comment: A commenter stated
that multiple people would need to be
trained to run the E-Verify checks and
estimated that it would take “3 to 4
hours of time for one person to register,
understand the MOU and take the
tutorial.” The commenter questioned
estimates contained in the economic
analysis such as: The ten-minute
registration process, the training time
needed for the different types of E-
Verify Users (Corporate Administrator
and General User 1.5 hours and Program
Administrator 2.5 hours; Program
Administrators and General Users
would also incur 0.5 hours of recurring
training), and the estimate of the
amount of time needed to review the
MOU. The commenter further noted that
the economic analysis assumed that to
sign the MOU would take 30 minutes
for a Human Resources Manager; if a
General Manager reviews the MOU
(assumed to be 40 percent of the time)
the General Manager’s review would
add another 30 minutes, and if an
attorney reviewed the MOU (assumed to
be 25 percent of the time), the attorney’s
review would add another one hour.
The commenter did not believe these
estimates were accurate for a
multinational corporation.

Response: The burden estimates used
in the economic analysis are assumed to

reflect an average burden for all
contractors that enroll in E-Verify.
Experiences of one company or a
specific group of companies may not
accurately reflect the burden at the
typical contractor. However, the E-
Verify program office has reviewed the
commenter’s comments and has agreed
that some of the estimates used in the
economic analysis should be increased.

The economic analysis assumed that
a human resources manager would take
0.5 hours to read and sign the MOU;
that estimate has been increased to 1.5
hours. Also, the hours for attorney
review are being increased from 1 hour
to 2 hours, and the estimate for a general
manager review will be raised from 0.5
hour to 1 hour. Note that in many
companies, especially the smaller
entities; the human resources manager
is the same person as the general
manager. We have assumed that, even
though there is no requirement for more
than one person to be involved with
registering the company and signing the
MOU, there may be multiple personnel
involved in some instances.

The initial training hours for the
corporate administrator have been
increased from 1.5 hours to 2 hours, the
program administrator initial training
hours have been raised from 2.5 hours
to 3 hours, and the general user initial
training hours are increased from 1.5
hours to 2 hours.

The 30-minute estimate for annual
recurring training for the program
administrator and general user will be
increased to a full hour for each. This
“recurring training” includes time to
review new additions to the user
manual.

In summary, while it could take three
to four hours to register, understand the
MOU, and take the tutorial, these
activities only occur when the
contractor initially enrolls. Staff later
registered by the contractor as general
users and program administrators will
only need to take the tutorial to begin
utilizing the E-Verify system.

29. Comment: Commenters believed
that on-going compliance obligations
have been understated. The commenters
stated that calculations did not include
an analysis of coping with the
constantly changing program.
Commenters argue that—

¢ Every time the MOU changes, E-
Verify employers will have to analyze
whether they need to sign a new MOU;

o Every time the manual changes,
employers will need to spend time
reviewing what has changed, whether it
impacts them, and how to accommodate
any required changes; and

* Every time the photo tool changes
and expands, all E-Verify organizations
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will need to train their staff and change
their processes accordingly and then
will need to audit compliance with the
new standards.

The commenters consider that this
on-going compliance obligation is
compounded by the fact that a large
employer cannot simply distribute the
information provided by the
Government about legal changes,
because each change must be translated
into materials specific to the employer’s
processes and procedures.

Response: We disagree with the
characterization that E-Verify is a
burdensome, constantly changing
program. The September 2007 Westat
report found that “The vast majority of
[E-Verify] employers (96 percent of
long-term users) disagreed or strongly
disagreed that the tasks required by the
system overburden their staff.”” (pg. 65)
The report also stated that
approximately 97 percent of long-term
users found the indirect set-up and
maintenance costs associated with the
system were either no burden or only a
slight burden (pg. 106). DHS does not
require employers to sign a new MOU
when there is a change to the program.
Currently, upon logging onto E-Verify,
users are greeted with a message board
that contains all new enhancements to
the system and any applicable policy
changes. The message board contains a
full archive of all messages in the event
that the employer has not logged on to
the E-Verify system in several months.
Of all the recent enhancements to the
program, only the addition of the Photo
Tool required E-Verify users to complete
additional training. This action was
atypical. This additional training was an
unusual requirement for the program as
changes to the program do not typically
require mandatory training. The
analysis includes a full hour of “on-
going” training each year so that the
user can keep current on any changes to
E-Verify.

Federal contractors who happen to be
currently enrolled in E-Verify will be
required to take a tutorial refresher that
addresses the verification of existing
employees. However, the economic
analysis assumed that none of the
Federal contractors were currently
enrolled in E-Verify and consequently
estimated the costs for the full training
module, not for the refresher module.
To the extent that the contractor is an
existing E-Verify user, the economic
analysis likely overestimates the
training burden.

30. Comment: A commenter noted the
challenges and costs of resolving
tentative nonconfirmations are
understated. Commenter states that, for
its members, consistency and
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compliance are critical and must be
built into the process from day one. This
is especially important for
implementing tentative
nonconfirmation procedures. Based
upon the experience of its members that
are E-Verify users, the commenter
believes the RIA estimates are grossly
understated. One large multinational
employer provided the following data
on its experience with E-Verify when it
was hiring many student interns
between January 1, 2008 and May 22,
2008. Out of 598 queries submitted, it
received tentative nonconfirmation
notices on 92 or 15.38 percent. Out of
the 83 DHS tentative nonconfirmations
(the remainder were SSA tentative
nonconfirmations), about 80 percent of
those tentative nonconfirmations
required personal attention to resolve, at
a great cost to the employer and the
impacted foreign nationals.

Response: While the RIA estimated
that 5.1 percent of the employees would
receive SSA tentative nonconfirmations;
the employer in the example only
received 9 SSA tentative
nonconfirmations (if 83 were DHS
tentative nonconfirmations) out of 598
total queries. This is 1.5 percent, or
significantly less than the 5.1 percent
estimated in the RIA.

However, the Councils agree with the
commenter that the RIA estimate of ten
minutes to complete the tentative
nonconfirmations should be increased.
The Councils believe ten minutes is a
reasonable estimate solely for the time
needed to review the tentative
nonconfirmation notice with the
employee and for the employee to
decide if he/she want to contest the
tentative nonconfirmation. If the
employee decides to contest the
tentative non-confirmation, it should
take an additional ten minutes for the
employer to print out and provide the
referral notice to the employee; this
additional time is being added to the
estimate.

The employee must then contact the
appropriate Government office within
eight Federal working days. The
employer is not required to spend any
additional time on the resolution
process until the employee has resolved
the case with the appropriate Federal
agency. This time commitment is part of
the verification process followed by all
E-Verify users and is not unique to
Federal contractors.

31. Comment: A commenter noted
that its members report that corrections
at the SSA usually take in excess of 90
days. The members report that
employees must wait four or more hours
per trip, with repeated trips to SSA
frequently required to get their records

corrected. The members also report that
policies for handling this, e.g., does the
employee get paid time off to go to SSA,
must be consistent and fair. One
member reports that its biggest issue
actually happens after an employee gets
his or her record corrected by SSA. At
that point, the member states that the
employer must spend weeks waiting in
limbo. According to the employer, E-
Verify instructed this employer to check
the record weekly because it was still
not clearing even after SSA fixed the
error. The commenter notes that when
this occurs, the employer and employee
are left in an awkward predicament
because nothing happens—no approval
is issued, no new tentative
nonconfirmation is issued, and no final
nonconfirmation is issued.

Response: First, this rule does not
require that the employer compensate
the employee for time away from work.
Next, the September 2007 Westat report
concluded that “[m]ost case study
employees who had received tentative
nonconfirmations reported no costs
associated with resolving the finding
* * *” (pg. 101) Data capture methods
instituted for E-Verify with the new
electronic secondary process at SSA
show that the vast majority of SSA
tentative nonconfirmations (94.9
percent) are resolved within 24 hours of
contacting the SSA Field Office.

32. Comment: A commenter stated
that a number of the commenter’s
members have made arrangements to
electronically deliver tentative
nonconfirmations, and they inform the
commenter that it is not unusual for 24
hours to pass before the tentative
nonconfirmation even reaches the
employee. The commenters state that
where companies conduct some of their
E-Verify queries in-house and outsource
other queries to a third party, the
amount of time needed to discuss a
tentative nonconfirmation will vary
depending on who submitted the query.

Response: A 24-hour or longer delay
in passing a tentative nonconfirmation
notice to an employee does not impact
the eight-day timeframe for contacting
DHS or SSA. The employee must be
given the tentative nonconfirmation
notice in advance of an employer
referring a case to DHS or SSA. The
employer must review the tentative
nonconfirmation notice with the
employee and ask the employee
whether he/she chooses to contest the
tentative nonconfirmation. If the
employee chooses to contest the
tentative nonconfirmation, the employer
will then go back into the E-Verify
system and initiate the referral in the
system, which begins the eight-day
period.

33. Comment: One commenter
disagreed with the economic analysis
regarding the one-minute estimate to
resolve a final nonconfirmation.

Response: The one-minute period
estimated for resolution of a final
nonconfirmation refers solely to the
time it takes for an employer to close the
case in the E-Verify system, not the
external processes the employer may
take in response to a final
nonconfirmation. The economic
analysis includes a $5,000 termination
and replacement cost for an authorized
employee who leaves employment with
the employer (the employee is
terminated or resigns). The cost of
replacing unauthorized workers is
attributed to the cost of current
immigration law and is not considered
to be a cost of this rule.

34. Comment: Commenters stated that
the eight-day timeframe provided to
employees for resolving a discrepancy is
likewise inadequate. They state that—

¢ When an employer receives a
tentative non-confirmation, the
employer must notify the employee and
provide him or her with an opportunity
to contest that finding;

o If the employee contests, he or she
then has eight business days to visit an
SSA office or call USCIS to try to
resolve the discrepancy; and

* Eight business days does not
provide enough time for many
employees to visit an SSA office,
particularly in cases where the
employee is working on a remote jobsite
potentially hundreds of miles away
from the closest SSA office and/or
where transportation is not readily
available.

Therefore, the commenter suggested
amending the requirement to allow
employees thirty business days to try to
resolve the discrepancy with SSA or
DHS.

Response: An employee who receives
a tentative nonconfirmation is given
eight Federal Government work days to
contact the appropriate agency. After
visiting SSA, or placing a phone call to
DHS, the applicable agency must also
provide a response to the employee
within two days.

The E-Verify statute (404(c) of IIRIRA)
sets forth the design parameters for the
secondary confirmation system. It states
that the Secretary of Homeland Security
shall specify a secondary verification
system capable of providing a final
confirmation or nonconfirmation within
10 working days after the date of the
tentative nonconfirmation. USCIS
experience in administering the
program shows that 95 percent of
secondary verifications are completed
within 2 days. In order for the system
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to comply with the statutory
specifications, USCIS allows eight
working days for the employee to visit
SSA or contact DHS.

In cases where additional time may be
required for resolving the discrepancy
with SSA or DHS, the employer will
receive a message through E-Verify
called “Case in Continuance,” which
may extend beyond the ten-day
resolution period. During this time, the
employer may not take action against
the employee while the employee is
resolving his or her case.

35. Comment: A commenter from an
institution of higher education expected
that most rejections will involve non-
immigrant post-doctoral associates and
fellows who have already undergone
careful scrutiny in obtaining a visa to
enter the United States.

Response: The Immigration Reform
and Control Act of 1986 (IIRCA)
requires all employers to verify the
identity and work authorization of any
employee working in the U.S. by having
the employee complete a Form I-9.
While nonimmigrant post-doctoral
associates and fellows have already
obtained a visa to enter the U.S., this
does not alleviate the employer of its
responsibility under IRCA. In addition,
the fact that an alien has been issued a
visa has nothing directly to do with
whether the alien is work-authorized in
the United States, as millions of aliens
who are issued visas and admitted to
the United States in B, F or certain other
nonimmigrant categories are not
authorized to be employed in this
country.

36. Comment: The SBA Office of
Advocacy was concerned about its
ability to successfully complete the on-
line tutorial, required by the MOU that
contractors will be required to sign. The
commenter states that, while the
proposed rule acknowledges the
tutorial, it does not acknowledge the
requirement that a proficiency test at the
end of the tutorial needs to be taken and
a 71 percent pass rate achieved. The
commenter is concerned about the cost
implications to an employer who does
not pass the test, stating that the costs
involved have more dimensions than
just the opportunity cost.

Response: The E-Verify program
knows of no situation in the history of
the program where an employer was
ultimately unable to participate because
it could not pass the mastery test. The
cost and burden associated with the
tutorial is more than adequate to also
cover the mastery test as well.

Employers are able to retake the
mastery test as many times as is
necessary to pass. Taking the tutorial
and the mastery test is a requirement to

use the system and run verification
queries. Those responsible for running
queries (and passing the mastery test)
are not always the same as those who
have signed the MOU on behalf of the
entire company.

37. Comment: Commenters stated that
not all contractors have computers at all
sites at which they engage in hiring.
Consequently, they conclude that they
will incur costs to computerize and
establish Internet accessibility for every
facility at which they hire employees.
Given the mobile nature of traveling
carnivals and circuses, as well as the
sporadic availability of Internet access
in some rural areas, the commenter does
not believe that all employers can have
reliable Internet access or even regular
access to a computer while traveling to
conduct business. Being mobile, the
carnival industry would face additional
costs associated with transporting this
equipment from location to location.

Response: It would be unusual for a
Federal Government contractor not to
have Internet access and a computer.
Still, employers have the option of using
an outside company or vendor to run
their queries. Through this method of
using E-Verify, the third party engages
in an MOU with the DHS and SSA on
behalf of its client. Employers could
also seek out other sources of Internet
access, such as a public library. While
the commenter offered no specific
information on the increased marginal
cost of transporting a laptop computer
and printer, it does not appear to be
significant.

The economic analysis estimated that
two percent of contractors did not have
a computer or Internet connection at
their hiring site. The economic analysis
stated “If we do not receive comments
indicating that covered Federal
contractors or subcontractors would
need to purchase a computer and/or
internet connection, we may eliminate
this category of costs in the final rule.”
As such comments were received, that
cost will be included in the final rule.

38. Comment: Commenters noted the
E-Verify MOU requires the employer to
make photocopies of certain documents,
and to print certain documents if a
tentative non-confirmation occurs. The
commenters stated that the analysis fails
to consider the additional cost of
printing and copying equipment an
employer must acquire and maintain at
each hiring site under the rule. Further,
the commenters noted that the E-Verify
MOU requires, under certain
circumstances, that the employer either
scan certain documents provided by the
employer for electronic submittal to
DHS or use an express mail account.
The commenters stated that the added
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cost of a scanner—wherever employees
are hired—is not considered by the
analysis.

Response: The economic analysis will
add additional printing costs to the
analysis. The analysis will add the cost
of an “all-in-one” printer/copier/
scanner/fax machine for the contractors
that may need to purchase a computer.
The economic analysis had already
considered certain photocopying costs.
However, the printer/copier/scanner/fax
machine that is being included provides
an alternative (such as scanning a
document) to photocopying documents.

39. Comment: The SBA Office of
Advocacy stated that contractors will be
required to sign a MOU that is an
agreement between them, the SSA, and
USCIS. The commenter stated that the
proposed rule provides the contractor
with an opportunity to negotiate the
terms of the MOU and that the cost of
compliance includes a line item for the
contractor’s attorney to read the MOU.
The commenter recommended that the
cost of compliance should recognize the
cost for an attorney to negotiate an
acceptable MOU.

Response: The terms of the MOU are
not negotiable.

40. Comment: A commenter stated
that the rule does not take into account
the costs businesses would incur as a
result of “erroneous nonconfirmations”
that result from E-Verify database
inaccuracies. The commenter stated that
Government-commissioned reports,
congressional testimony, and other
evidence support its opinion about the
unreliability of the E-Verify program.
The commenter also stated that the
recent reauthorization of the program by
the U.S. House of Representatives
specifically acknowledged this fact by
requiring further study by the GAO of
the erroneous tentative nonconfirmation
rate.

Response: The Westat report in 2007
found that the erroneous tentative
nonconfirmation rate for all workers
from October 2004—March 2007 was
0.6 percent. (Westat report pg. 57, table)
This means that 0.6 percent of workers
that were found work-authorized by the
system initially received a tentative
nonconfirmation during the verification
process. A system that correctly verifies
authorized workers as work-authorized
99.4 percent of the time cannot
reasonably be termed ‘““unreliable.”
Further, the economic analysis did
estimate the cost to employers of
resolving the tentative
nonconfirmations.

41. Comment: A commenter stated
that there are no reliable figures to
report the number of erroneous final
nonconfirmations because there is
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currently no process in place to appeal
such an outcome. The commenter
submits that most employers will
simply fire individuals with a final
nonconfirmation report from E-Verify.

Response: Employers or employees
may contact the E-Verify program if
additional time is needed to provide
such documentation or if they believe a
final nonconfirmation was received in
error. The E-Verify program may delay
a final nonconfirmation finding on a
case by case basis in those cases where
employees have experienced delays in
receiving needed documentation that
will help prove their employment
eligibility, and the program will work
with the employer and/or employee to
research the case and identify the reason
for the final nonconfirmation. Where an
employer or employee has questions
about a final nonconfirmation, DHS or
SSA can place such cases “in
continuance” for resolution by either
SSA or DHS.

42. Comment: A commenter states
that according to a June 7, 2008,
Government Accountability Office
Report, the existing electronic
verification systems in place at DHS and
SSA are frequently unable to provide
the “instant” verification that E-Verify
is supposed to provide. The commenter
quotes this report as finding that in
eight percent of the cases, “[r]esolving
these nonconfirmations can take several
days, or in a few cases even weeks.”
June 7, 2008 GAO Report, “Electronic
Verification: Challenges Exist in
Implementing a Mandatory Electronic
Verification System,” p. 3. The
commenter states that the delays are
attributable to several factors, including
USCIS’s failure to promptly update its
database when it receives new
citizenship information. The commenter
claims that, in those circumstances, an
authorized worker will be terminated
under the proposed rule even if he or
she promptly attempts to correct the
database error.

Response: Employees are not
penalized if their case requires
additional time to resolve. As long as
they contact the appropriate agency
within the required eight-day timeframe
and begin the process of contesting a
tentative nonconfirmation, they must be
permitted to continue working until
their case is resolved.

Contrary to the commenter’s
assertions, DHS does update its database
when immigrants are naturalized as
citizens. However, when naturalized
employees properly state that they are
citizens, their information is verified
against the SSA database, which may
not yet reflect their naturalized status.
USCIS implemented a change to the E-

Verify system in May 2008 to re-check
against DHS naturalization databases
any citizens that SSA cannot verify
because of a citizenship mismatch. This
change prevents naturalized citizens
from receiving a tentative
nonconfirmation if their information is
available in the more current DHS
database. However, new citizens remain
responsible for updating their records
with SSA when they are naturalized.

Moreover, the E-Verify MOU makes
clear that employers are prohibited from
discharging, refusing to hire, or
assigning or refusing to assign to federal
contracts employees because they
appear or sound “foreign” or have
received tentative nonconfirmations.
The MOU also notifies an employer that
any violation of the unfair immigration-
related employment practices
provisions in section 274B of the INA
could subject the Employer to civil
penalties, back pay awards, and other
sanctions, and violations of Title VII
could subject the Employer to back pay
awards, compensatory and punitive
damages. Violations of either section
274B of the INA or Title VII may also
lead to the termination of the
employer’s participation in E-Verify. If
the employee believes that he or she has
been discriminated against, he or she
should contact OSC at 1-800-255-7688
or 1-800-237-2515 (TDD). Employers
that have questions relating to the anti-
discrimination provision should contact
0OSC at 1-800-255-8155 or 1-800-237—
2515 (TDD).

43. Comment: A commenter stated
that the FAR Council says that the only
currently employed lawful workers who
will be casualties of its proposed rule
are those who “choose not to take the
steps necessary to resolve a tentative
nonconfirmation,” and who thereafter
are fired. 73 FR at 33377. The
commenter states that that assertion is
premised on the notion that there are no
errors in the relevant databases that
cannot be quickly corrected in the eight-
day period provided for in the Proposed
Rule. The commenter contends that that
notion is undeniably false—as the GAO
Report makes clear when it says that it
sometimes takes “weeks” to correct an
error under the E-Verify system.

Response: The commenter appears to
misunderstand the eight-day period
under the E-Verify program for an
employee with a tentative

nonconfirmation to contact SSA or DHS.

Employees are not expected to resolve
their tentative nonconfirmations within
eight days—they are only required to
contact the appropriate agency within
that timeframe in order to challenge the
tentative nonconfirmation. The
economic analysis does assume there

could be some authorized employees
who are terminated, but this should
occur only under unusual
circumstances. The authorized worker
has an economic incentive to ensure
his/her information properly matches
SSA’s records both to preserve his/her
job and to ensure the employee receives
full credit for contributions made into
Social Security. The analysis estimated
that 2 percent of the 5.3 percent
unresolved tentative nonconfirmation
cases (2% x 5.3% = .106%) represent an
authorized employee who either
resigned or was terminated.

44. Comment: A commenter stated
that, so far this year, the commenter has
initiated nearly 1,400 new-hire queries
through E-Verify and anticipates that
new-hire queries will approximate 3,000
a year. The commenter states that its E-
Verify tentative non-confirmation rate
far exceeds the estimated rate of non-
confirmations published by E-Verify
and USCIS. The commenter notes that
all of its tentative nonconfirmations
have ultimately been cleared by E-Verify
as work authorized, but only after
significant investment of time and
money.

Response: Employers’ tentative
nonconfirmation rates will vary
depending on the makeup of their
workforces. While the majority of SSA
tentative nonconfirmations are resolved
within ten days, E-Verify does
accommodate employees whose cases
cannot be resolved within that
timeframe provided that they have
contacted SSA and have followed all of
the requirements.

USCIS continues to partner with SSA
in the implementation of the E-Verify
program, especially in diminishing
database errors and resolving mistaken
final nonconfirmations. It is the
responsibility of individual citizens to
update their records with SSA; this
includes the most common updates of
name change due to marriage and
change in citizenship status due to the
naturalization process.

45. Comment: A commenter stated
that mandating contractors to use the
Basic Pilot/E-Verify program will not
eliminate the U.S. economy’s demand
for unauthorized workers. According to
the commenter, contractors who need
workers will continue to hire them “off
the books.”

Response: The INA prohibits hiring or
continuing to employ aliens whom the
employer knows are not authorized to
work in the United States. INA section
274A(a)(1), (a)(2). Any employment of
aliens whom the employer knows are
not authorized to work in the United
States is a violation of the law. We
disagree with the implication that
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employers will find a way to violate the
law anyway, so lax enforcement of the
law is in the U.S. economy’s best
interest.

46. Comment: A commenter stated
that smaller businesses may find it
financially more difficult to comply
with Executive Order 12989. According
to the commenter, the proposed rule
indicates that the costs of participation
in the E-Verify program will likely
include startup registration costs,
opportunity costs of the time spent on
training, opportunity costs of the time
spent on employee verification,
productivity costs when employees
need to leave work to visit SSA/USCIS
to correct information, and employee
turnover costs. The commenter quotes
statistics drawn from a survey of
employers who have used the system to
demonstrate that the startup process for
E-Verify can be burdensome.

Response: The statistics reported by
the commenter in the example from
page 60 of the September 2007 Westat
report are incorrectly drawn from the
table in the report. In fact, 72.9 percent
of employers disagreed with the
statement “‘the on-line registration
process was too time consuming”’; only
13.4 percent agreed with the statement
(of which 2.4 percent strongly agreed).
Also, 75.9 percent of employers
surveyed disagreed with the statement
“the on-line tutorial was hard to use,”
an additional 21.2 percent of employers
surveyed strongly disagreed with the
statement, only 2.8 percent agreed (of
which 0.2 percent strongly agreed).
Finally, 67.9 percent of employers
disagreed with the statement “the
tutorial takes too long to complete;”
only 21.6 percent of employers agreed
(of which 3.8 percent strongly agreed).
The statistic on the importance of
passing the mastery test and the
perceived burden was correctly drawn
from the table.

System set up and maintenance costs
are a concern for the program and
especially their impact on smaller
employers. Therefore, questions on
these costs have been and will continue
to be asked in the independent
evaluations of the program. The
statistics cited in the example are
accurately quoted from the Sept. 2007
Westat report, however, it must be noted
that the average start-up and
maintenance costs are calculated from a
very widely skewed distribution of cost
data. As stated on pg. 104 of the Westat
report, “Eighty-four percent of
employers that used the Web Basic Pilot
for more than a year reported spending
$100 or less for start-up costs, and 75
percent said they spend $100 or less
annually to operate the system.

However, 4 percent of long-term users
said they spend $500 or more for start-
up costs, and 11 percent spent $500 or
more annually for operating costs.” The
report does not segregate the employers
that reported a high level of cost into
large and small employers. However,
the report does state on page 106 that
“[n]ot surprisingly, maintenance costs
were higher for employers that verified
employees at multiple locations than for
those that verified at only one location
($1,653 versus $490).” So, to the extent
that small employers are less likely to
verify employees at multiple widely
distributed locations, their costs would
be expected to be lower than the average
provided in the report.

Separate from this final rule, the E-
Verify program is working to identify
and address issues that may result in an
employee not fully understanding the
opportunity to contest an initial
mismatch, e.g., the Plain Language
Initiative. The program currently
provides program materials in English
and Spanish and is currently working to
produce documents in nine additional
languages.

47. Comment: Commenters stated that
the RIA assumes that 2 percent of
authorized workers for whom E-Verify
generates a tentative nonconfirmation
will not resolve their records to the
Government's satisfaction. Commenters
believe that failing to resolve a tentative
nonconfirmation leads inexorably to a
final nonconfirmation, which results in
employee termination. The commenters
note that the RIA claims that these
workers “choose not to resolve the non
confirmation,” but no evidence is
provided showing that the lack of
records resolution is the result of worker
choice. Furthermore, the commenters
note that the RIA does not explain why
workers would intentionally choose a
path that leads to termination. The
commenters believe that a more
plausible explanation is that these
workers have unusually difficult
problems to resolve or they are less
capable than their peers at navigating
multiple Government bureaucracies or
they are marginal workers for whom the
burden of resolving records exceeds the
gain from remaining in the formal labor
market. Whatever the cause(s), the
commenters believe E-Verify will be
responsible for these terminations and
the RIA acknowledges this and
includes, as a cost to employers, the
additional recruitment and training that
are required to replace these employees.
However, commenters believe the RIA
ignores the opportunity cost of
termination to the employees
themselves. The $10 billion present
value cost estimate should be
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understood as a lower-bound for the
true social cost of forced unemployment
of authorized workers.

Response: The Councils disagree that
there will be any significant ““forced
unemployment” cost caused by this rule
on authorized workers. If the E-Verify
program issues a tentative non
confirmation to an employee, the
employer cannot fire, prevent from
working, or withhold or delay training
or wages for that employee during the
resolution process. All employees
receiving tentative nonconfirmations are
given the opportunity to contest and
correct their records.

A limited case study in the 2007
Westat report notes that “Most
employees reported positive
experiences correcting their paperwork
with SSA or USCIS” and “Overall,
employees who contested SSA findings
did so quickly: The record review
showed an average of only 2.1 days
between the referral to SSA and the date
the SSA representative signed the
referral letter (if one was provided to the
employee)” (Appendix E pages E-13
and E-14). This 2.1 day average time to
resolve a tentative non-confirmation
suggests the resolution process is not an
unreasonably difficult burden for those
that choose to utilize the process.

As there is no law that compels an
authorized worker to resolve a tentative
non-confirmation, the Councils believe
it is reasonable to add a cost for an
employer to replace an authorized
worker who does not resolve the
tentative non-confirmation. For the
purpose of the economic analysis, the
Councils assumed that 2 percent of the
5.3 percent unresolved tentative non-
confirmations were authorized workers
leaving employment with the employer
(2% % 5.3% =.106%). The employer
would incur employee replacement
(turnover) costs whether the authorized
employee resigned or was terminated.
Due to the economic incentive to ensure
one’s records are correct with SSA and
to continue employment, it would be a
very unusual circumstance for an
authorized worker not to work
diligently to resolve the tentative non-
confirmation.

We disagree with the commenter’s
assertion of a “$10 billion” present
value cost estimate of “forced
unemployment.” The commenter’s $10
billion estimate is apparently premised
upon assuming a 15 year period of
analysis of “forced unemployment” and
a “disemployment rate” of ““1.060%."”
We assume the “disemployment rate”
used by the commenter was meant to be
the “.106%"" estimate in the RIA for the
proposed analysis of people who are
authorized to work but either resign or
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are terminated for failure to resolve the
tentative non-confirmation. If true, this
would cause an order of magnitude
error in the commenter’s calculations.
Also, the economic analysis assumed
the 2% replacement rate for authorized
workers who do not resolve their
tentative non-confirmations included
any and all reasons an authorized
employee potentially leaves
employment, such as voluntary
resignation.

Finally, the E-Verify program knows
of no information that supports the
commenter’s assertion that workers who
do not resolve their tentative non-
confirmations have “unusually difficult
problems to resolve, or they are less
capable than their peers at navigating
multiple government bureaucracies, or
they are marginal workers for whom the
burden of resolving records exceeds the
gain from remaining in the formal labor
market.”

48. Comment: Commenters stated the
RIA extrapolates to a coerced
population of Federal contractors from
the current E-Verify population, which
consists of volunteers. In this case, the
commenters believed volunteers are
likely to be firms for which
participation in the program is actually
beneficial. The commenters concluded,
if this were the only criterion for
participation, then they would expect
data from these firms to be “‘better” than
data the Government will obtain once it
makes participation mandatory.

Response: The economic analysis
used actual information regarding the E-
Verify authorization process (i.e.,
percentage of tentative non-
confirmations, percentage of final
nonconfirmations, etc.) generated by the
entities that were using the E-Verify
program during October 2006—March
2007 in order to estimate costs.

The rate of tentative non-
confirmations, percentage of final
nonconfirmations, and other operational
statistics may be different for entities
that choose to be Federal contractors
than for the existing E-Verify
population, but there is no evidence to
support the theory that data from the
existing E-Verify enrollees would be
“better” (lower tentative
nonconfirmation rates) than data the
Government will obtain once additional
Federal contractors join E-Verify. We
note there are many states that currently
require certain employers to participate
in E-Verify. For example, Arizona and
Mississippi are currently requiring all
employers to enroll in E-Verify and
authorize the work status of newly hired
employees. Also, Idaho, Minnesota, and
North Carolina require state government

agencies to vet newly hired state
employees through E-Verify.

In fact, there is data that suggests
there could be fewer tentative non-
confirmations among the federal
contractor population than in the
general population. The September 2007
Westat report stated on page 41 (note
that E-Verify was formerly known as
“Basic Pilot”): “* * * establishments
registering for the Web Basic Pilot differ
significantly from employers not
enrolled in the program. More
specifically, pilot participants tend to be
larger than most establishments, have
higher proportions of foreign-born
employees, and be more concentrated in
certain industries and locations.” The
report also stated, “* * * it appears
currently that citizens are
underrepresented in the Web Basic Pilot
program compared to the nation. Since
citizens are more likely than noncitizens
to be authorized automatically and less
likely to get an erroneous tentative
nonconfirmation, it is reasonable to
expect that a program that verifies all
new hires nationally would have a
higher percent verified automatically
and a lower erroneous tentative
nonconfirmation rate than is currently
the case, if nothing else changes.” (pg.
134) Consequently, we could reasonably
expect that tentative non-confirmation
rates for federal contractors could be
lower than the rates experienced by
current E-Verify enrollees.

49. Comment: A commenter stated
that the calculations from the sample
should be treated with caution because
the sample consisted of a six-month
season that did not include Spring- and
Summer-hires. The commenter further
stated that seasonal workers would be
covered by E-Verify but are excluded
from this sample. In addition, the
commenter stated that if a Federal
agency had proposed to collect data
from volunteer E-Verify participants and
use them to predict results from a
mandatory E-Verify program, the Office
of Management and Budget would have
been compelled by law and its own
regulations to disapprove the
information collection on the ground
that it lacked practical utility
(commenter cited in footnote 24—
“OMB’s information collection rule
forbids it from approving a statistical
survey ‘that is not designed to produce
valid and reliable results that can be
generalized to the universe of study.””
See 5 CFR 1320.5(d)(2)(v); 60 FR 44988.

Response: The Council agrees a full
year’s worth of data would provide a
better indicator of the likely impacts of
the final rule. Therefore, for the final
rule’s economic analysis, a full 12
months of data are used, instead of the

six months used in the proposed rule’s
economic analysis. However, given that
the economic analysis did not conduct
a “statistical survey,” the commenter’s
purpose in stating that the economic
analysis did not comply with OMB
“statistical survey” guidelines is not
clear.

50. Comment: The SSA provided
additional information regarding the
marginal cost of the rule to SSA.

Response: The economic analysis will
be revised to incorporate the cost
estimates provided by SSA. For
example, the economic analysis
estimated the cost to SSA in FY09 to be
$622,699, while the SSA estimated its
FY09 costs to be $1,023,294.

b. On Federal Acquisition Workforce

Comment: A commenter stated that
the proposed rule assumes only
$1,547,194 in costs that the Federal
Government will incur in 2009 as
“operating costs from each query that an
employer executes” and “resolving
tentative nonconfirmations.” According
to the commenter, the proposed rule has
not considered costs associated with
contracting officer time and effort.

Response: Contracting officer duties
under the final rule consist almost
exclusively of inserting the clause into
appropriate solicitations and contracts.
The marginal effort associated with that
duty is so slight as to be practically
immeasurable. Further, there is no
reason to believe that additional
contracting officers will need to be hired
due to the impact of this rulemaking.

3. Reasonable Alternatives

Comment: The SBA Office of
Advocacy suggested that the
Administration should examine feasible
alternatives to the proposed rule, if
comments received indicate that the
proposed rule would have a significant
economic impact on a substantial
number of small businesses. Another
commenter wrote that the
Administration’s analysis of reasonable
alternatives is flawed for failure to take
into account all reasonable alternatives,
and for failure to adequately address the
lone alternative taken into account.

Response: The Council has
considered all reasonable alternatives,
as addressed herein and in the FRFA,
and has adopted all the alternatives that
fulfill the objective of the Executive
Order.

4. Paperwork Reduction Act

Comment: An immigration lawyers
association commented that the
proposed rule violated the Paperwork
Reduction Act by imposing an
additional information collection
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burden on employers and because
employers who fail to keep such records
will face significant liability.

Response: The Councils recognized in
the proposed rule that the rule contains
information collection requirements
over and above the burden hours
already approved for the E-Verify
System. 73 FR 33379. The Councils
have requested and received approval
from OMB for this new information
collection requirement. Accordingly, the
information collection requirements of
this rule fully comply with the
requirements of the Paperwork
Reduction Act.

F. Final Regulatory Flexibility Act
Analysis

This Section F constitutes the Final
Regulatory Flexibility Act Analysis
(FRFA), as required by the Regulatory
Flexibility Act, 5 U.S.C. 604. The issues
covered here are also addressed in detail
in the Regulatory Impact Analysis for
FAR Case 2007-013, available at
http://www.regulations.gov.

This final rule implements Executive
Order, 12989, as amended, to enhance
the stability and dependability of
Federal Government contractor
workforces by requiring them to use the
USCIS’ E-Verify system as the means for
verifying employment eligibility of
certain employees.

The Councils expect this rule to
impact nearly every small entity in the
Federal contractor base. However, the
direct cost this rule imposes does not
appear to have a significant economic
impact on a substantial number of small
entities, within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. Nevertheless, the Councils have
not formally certified the rule as not
having a “significant economic impact
on a substantial number of small
entities,” as allowed under section
605(b) of the Regulatory Flexibility Act.

In addition to the costs of this final
rule, the Councils expect this rule to
carry certain benefits to employers in
that it provides an economical, web-
based method for performing
verification of employment eligibility of
employees, improving the reliability of
the employment verification procedures
employers are already required to
perform. Federal contractors’
participation in E-Verify is also
expected to reduce the likelihood that
contractors will discover, long after the
fact, that they have hired unauthorized
aliens, thereby sparing contractors the
cost of terminating and replacing
employees not authorized to work under
Federal immigration law after resources
have been expended on the training of
those employees.

In addition, a number of changes have
been made in the final rule to lessen the
impact on small busine ; they should
also benefit large businesses in reduced
compliance costs. Specifically, the
timelines have been significantly
extended (see Section B., “Changes
Adopted in the Final Rule”, paragraph
1., “Significantly Extended Timelines”,
for the precise changes); the threshold
for prime contracts has been raised from
$3,000 to the simplified acquisition
threshold ($100,000); contracts with a
performance period of less than 120
days are exempted; the COTS-related
exemption has been expanded (see
Section B., “Changes Adopted in the
Final Rule”, paragraph 9., “Expanded
COTS-related exemptions for:™ of this
rule); contractors are offered the option
of using E-Verify on all existing
employees so as to eliminate the
necessity of segregating employees
performing directly on a Federal
Government contract from those who
are not; and contractors may exempt
employees with an active, current
security clearance or for whom
background investigations have been
completed and credentials issued
pursuant to Homeland Security
Presidential Directive (HSPD) 12.

Executive Order 12989, as amended,
prohibits Federal agencies from
contracting with companies that
knowingly hire employees not eligible
to work in the United States and
instructs Federal agencies to contract
with companies that agree to use an
electronic employment verification
system to confirm the employment
eligibility of their workforce. The E-
Verify System is the best available
means for contractors and
subcontractors to verify employment
eligibility. Consequently, this final rule
is being promulgated to institute a
contractual requirement for contractors
and subcontractors to utilize E-Verify as
the means of verifying that (1) all new
hires of the contractor or subcontractor
and (2) all employees directly engaged
in performing work under covered
contracts or subcontracts are eligible to
work in the United States. The final rule
adds a new FAR Subpart 22.18 and a
new clause.

The prohibition against Federal
agencies contracting with companies
that knowingly hire employees not
eligible to work in the United States has
existed since 1996. Virtually all
employers in the United States,
including Federal Government
contractors and subcontractors, are
prohibited from hiring an individual
without verifying his or her identity and
authorization to work and from
continuing to employ an alien whom
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they know is not authorized to work in
the United States (section 274A(a) of the
Immigration and Nationality Act of
1952, as amended (INA), 8 U.S.C. 1324a;
8 CFR part 274A). Many aliens,
including lawful permanent residents,
refugees, asylees, and temporary
workers petitioned by a U.S. employer,
are authorized to work in the United
States (see 8 CFR 274a.12, listing classes
of work-authorized aliens).

The new contractual requirement to
use the E-Verify System will enhance
the Government’s procurement system
by decreasing the employment of
unauthorized aliens in the
Government's supply chain and thereby
fostering a more stable and dependable
Federal Government contracting
community.

This rule will impact many small
entities in the Federal contractor base.
Major exceptions are contractors
providing commercially available off-
the-shelf (COTS) items and items that
would be COTS items but for minor
modifications, entities that enter into
contracts with a value less than
$100,000, and subcontractors that
provide supplies rather than services or
construction. In Fiscal Year 2006, there
were over 100,000 small businesses that
received direct Federal contracts. While
there are no reliable numbers for
subcontracts awarded to small
businesses, the Dynamic Small Business
database of the Central Contractor
Registration—a database of basic
business information for contractors that
seek to do business with the Federal
Government—gives a number of 324,250
small business profiles that are
registered. Assuming that 50% of these
small businesses contract with the
Federal Government at either the prime
or subcontract level, then that number is
162,125 small businesses.

The Councils have placed in the
public docket a detailed Regulatory
Impact Analysis of the compliance
requirements of this rule. Generally,
employers will incur opportunity cost of
the time their employees will spend
complying with the requirements of the
regulation. Employees will need to be
trained in order to be able to operate the
E-Verify system, as well as spending
time on processing employee
verifications. Employers will incur start-
up costs from enrolling in the E-Verify
program, including costs such as
reviewing and updating USCIS Form I-
9 (Employment Eligibility Verification)
for existing employees and potentially a
cost to modify an existing personnel or
payroll system to be able to record the
E-Verify status of their employees. We
believe a small number of employers
may need to purchase a computer,
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internet connection, and printer for
their hiring site. Certain employee
replacement (turnover) costs may also
be incurred due to this regulation.

In order to further inform our
understanding of the economic impact
of this rule on small entities, we
considered hypothetical contractors
with 10, 50, 100, and 500 employees
and estimated the economic impact of
the rule on those four sizes of entities
in their initial year of enrollment. The
initial year a contractor enrolls in E-
Verify is expected to be the year with
the highest compliance cost, as the
contractor is incurring both the start-up
costs of enrolling in E-Verify as well as
the majority of the costs of vetting its
existing employees through the E-Verify
system.

The estimated average direct cost of
this rule to a contractor with 10
employees is $1,254 in the initial year.
For a contractor with 50 employees, the
estimated average direct cost of
participating in E-Verify is $3,163 in the
initial year. For a contractor with 100
employees, the estimated initial-year
impact is $5,615. A contractor with 500
employees is expected to have an initial
year impact of $24,422. This level of
direct cost burden is well under 1% of
the expected annual revenue of these
four sizes of entities and does not
appear to represent an economically
significant impact on an average direct
cost per contractor basis. To the extent
that some small entities incur direct
costs that are significantly higher than
the average estimated costs, those
employers may reasonably be expected
to face a significant economic impact.

As discussed previously, the Councils
do not consider the cost of complying
with preexisting immigration statutes to
be a direct cost of this rulemaking.
Thus, while some employers may find
the costs incurred by replacing
employees that are not authorized to
work in the United States to be
economically significant, those costs of
complying with the Immigration and
Nationality Act are not direct costs
attributable to this rule.

In addition, the requirement for
entities (both large and small) to enroll
in E-Verify only applies to contractors
and subcontractors that choose to
perform certain work for the Federal
Government. When an entity’s
leadership determines that participating
in E-Verify would impose a significant
economic impact on the operation, the
leadership must make a business
decision whether the revenue generated
by doing business with the Federal
Government would provide a financial
return sufficient to justify the cost of
such participation in E-Verify.

Presumably, entities that do not receive
the desired return to justify the expense
of participating in E-Verify would
choose not to be a Federal contractor or
subcontractor.

The SBA Office of Advocacy claims
that the initial analysis did not consider
costs such as the social welfare cost or
the cost of penalties and lawsuits.
However, the IRFA fully complied with
the requirements of § 603 of the
Regulatory Flexibility Act. The IRFA
compared estimated compliance costs
for four distinct sizes of small business
(10, 50, 100, and 500 employees) to the
respective revenue of these businesses,
using information obtained from the
Small Business Administration, and
identified a compliance cost burden of
0.03 percent of revenue for the small
entity with 10 employees. The Councils
do not agree that 0.03 percent would
typically be regarded as a significant
economic impact. Further, with regard
to the full social welfare cost of the rule,
regulatory flexibility analyses need not
include anything other than the direct
costs of a regulation on a small entity
that is required to comply with the
regulation.

The SBA Office of Advocacy believes
that the Councils underestimated the
number of contractors that will be
vetted through E-Verify and criticizes
the fixed factors (e.g., 26 percent for
labor) used in the economic analysis, as
well as the estimate that the assumption
that the number of subcontractors is 20
percent of the number of prime
contractors. It claims that the estimates
the Councils used are not based on
“empirical data” and that the economic
analysis was not explicit regarding how
these factors were determined. The
Councils respond that the dollar value
of the contracts within the scope of the
rule was found by querying the Federal
Procurement Data System and does not
rely on an estimate by the Councils.
Instead of simply providing a “top-
level” estimate, the Councils developed
a model to estimate the number of
employees that would be expected to be
vetted through E-Verify. The factors
utilized (e.g., 26 percent for labor) are
all multiplied against the estimated
dollar value of contracts. When
describing the percentage estimates
used to estimate factors utilized, the
economic analysis specifically stated
“we understand these assumptions are
rough and we welcome public comment
providing more precise information.”
However, no better information was
provided in the comments. The SBA
Office of Advocacy encouraged the FAR
Council to revisit the economic analysis
as more data become available. The
Councils will consider reviewing this

aspect of the economic analysis once the
final rule has been in effect and useful
data becomes available.

The Councils are unaware of any
duplicative, overlapping, or conflicting
Federal rules. There are current
requirements for all employers, not just
Federal contractors and subcontractors,
to verify the employment eligibility of
their newly hired employees. These
requirements have existed since 1986.
Arguably related rules include DHS’s
“No-Match” rule, which provides
guidance to employers on how best to
respond to the Social Security
Administration’s (SSA) no-match
letters, through which employers are
alerted annually about their employees
whose names and Social Security
numbers submitted on tax forms do not
match up to the information in the
SSA’s database. Although this “No-
Match” rule concerns the SSA’s letters
generated from one of the data sources
used by the E-Verify system, the “No-
Match’ rule is not directly associated
with use of the E-Verify System. The
two rules interact insofar as use of E-
Verify—and the resulting strengthening
of Federal contractors’ employment
verification processes—is expected to
reduce the incidence of SSA “No-
Matches” in the Federal contract
workforce resulting from the
employment of unauthorized alien
workers. But the “No-Match” rule is
designed to assist employers to ensure
that their entire existing workforce
remains work-authorized, while this
amendment to the FAR is designed to
ensure that unauthorized aliens are not
brought into the Federal Government’s
contractor workforce.

In addition to the alternatives
discussed above in the response to

ublic comments—particular, the
section entitled “Small Business,” and
its subsections including ““Alternatives
to Lessen the Burden on Small
Businesses”—the Councils considered
the following alternatives in order to
minimize the impact on small business
concerns:

o Whether to exempt small
businesses entirely from the
requirement to use E-Verify. The SBA
Office of Advocacy was concerned that
small businesses do not have the
financial resources and human capital
to adapt their technology infrastructure
systems to rapidly change requirements
being imposed by the Federal
Government. The Councils limited the
applicability of this rule to small
businesses by raising the dollar
threshold, limiting flowdown,
exempting COTS suppliers, and in
various other ways discussed
throughout this notice.
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¢ How to limit the compliance costs
for small businesses. The SBA Office of
Advocacy noted that small business
Federal contractors operate on very thin
profit margins and the types of
technology systems necessary here
require capital outlays that cannot be
easily recouped by passing the cost to
the client and are costly to the small
business owner. Although the E-Verify
system does require the employer to
have access to some equipment such as
a computer, Internet access, a printer,
and either a scanner, photo copier, or a
digital camera, the Councils believe that
this equipment is not prohibitively
expensive. Almost all small businesses
doing business with the Government
would already have such equipment or
be able to readily acquire it. The
equipment for a small business to
implement E-Verify need not be
particularly sophisticated or complex.
The Councils have made every effort to
limit the cost of compliance.

¢ How to limit appropriately the
burden of compliance on
subcontractors. The SBA Office of
Advocacy is concerned that there is
disproportionality in the compliance
cost burden on small business
subcontractors because there are fewer
avenues and fewer contracts among
which the small businesses can spread
the cost of doing business. The final rule
adds a number of exemptions that will
ease the burden on small business and
large business contractors; for example,
contractors will have the option of
verifying all existing employees, not just
those performing directly on the
contract. This eliminates the need to
develop a system to identify employees
assigned to the contract.

¢ Whether to require E-Verify
participation as a preaward eligibility
requirement rather than as a postaward
contract performance requirement. The
rule is distinct from the existing E-
Verify program, in that it would require
E-Verify queries to be performed on
certain existing employees of a
contractor, and the Councils believe that
the obligations created by the rule
should be codified as a postaward
contract performance requirement.

o Whether the use of E-Verify should
be required for existing employees of
the contractor who are assigned to work
under the Government contract or
should be limited only to the new hires
of the contractor. Executive Order
12989, as amended, instructs Federal
contracting agencies to contract with
employers that agree to use E-Verify to
confirm the work eligibility of their
existing employees assigned to work on
Federal contracts. The Councils decided
that requiring employment eligibility

confirmation of all workers assigned to
anew Government contract was most
consistent with Executive Order 12989
and with the Federal Government’s own
obligation to use E-Verify when hiring
Federal employees, and it would most
effectively ensure that the Federal
Government does not indirectly exploit
an illegal labor force.

* Whether to require contractors to
use E-Verify only for new hires that
would be assigned to work under a
Government contract and exclude all
other new hires of the contractor from
the E-Verify requirement. Executive
Order 12989, as amended, instructs
Federal contracting agencies to contract
with employers that agree to use E-
Verify for all new hires of the
contractor. The Councils decided that
requiring contractors to use the E-Verify
program as part of standard hiring
practices would simplify employment
verification, and conforms with the
requirements of Executive Order 12989
and with a principal goal of the rule—
to ensure that the Federal Government
does business with companies that do
not employ unauthorized aliens.

o Whether the use of E-Verify should
be required for all prime contracts or
only for those contracts that do not call
for COTS items or items that would be
COTS items but for minor
modifications, as defined at FAR Part 2
(containing the definition of a
commercial item). Because COTS
suppliers, by definition, do not
specialize in serving the Federal
Government, and because the
Government might lose access to COTS
suppliers if they determine the cost of
complying with the rule outweighs their
gains from Government business, the
Councils decided not to require the use
of E-Verify for COTS items and items
that would be COTS items but for minor
modifications. As noted above, the
Councils expanded the reach of this
exception for COTS items in response to
comments received on the proposed
rule.

o Whether the requirements of the
rule should flow down to all
subcontracts or should be limited to
subcontracts for services or
construction. The Councils determined
to apply the rule only to subcontracts
for commercial or noncommercial
services, including construction. It does
not apply to subcontracts for material or
to subcontracts less than $3,000.

G. Statutory and Regulatory
Requirements

Executive Order 12866

Executive Order 12866, “Regulatory
Planning and Review,” directs agencies
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and the Office of Management and
Budget (OMB) to determine whether a
regulatory action is “significant” and
therefore subject to review by OMB and
subject to the analyses directed by that
Executive Order. 58 FR 51735, October
4, 1993, as amended. The Councils have
determined that this rule is a
“significant regulatory action” under
Executive Order 12866, section 3(f),
because there is significant public
interest in issues pertaining to
immigration and because this is an
economically significant rule pursuant
to this Executive Order. Accordingly,
this final rule has been submitted to
OMB for review.

This is a major rule under 5 U.S.C.
804.

A Regulatory Impact Analysis that
more thoroughly explains the
assumptions used to estimate the cost of
this final rule is available in the docket
as indicated under ADDRESSES. For
access to the docket to read background
documents or comments received, go to
http://www.regulations.gov. A summary
of the cost and benefits of the final rule
follows:

In the initial fiscal year the rule is expected
to be effective (fiscal year 2009), the Councils
estimate that there will be approximately
168,624 contractors and subcontractors that
will be required to enroll in E-Verify due to
this rule and that there will be an additional
3.8 million employees vetted through E-
Verify. In the initial year, the cost of the final
rule at 7% net present value is approximately
$245.4 million, and, over the ten-year period
of analysis (2009-2018), the cost of the final
rule is approximately $1,105.4 million. In the
initial year, the cost of the final rule at 3%
net present value is approximately $254.9
million, and, over the ten-year period of
analysis (2009-2018), the cost of the final
rule is $1,336.5 million. Compliance costs
from participating in the E-Verify program
fall into the following general categories, and
Table 1 below provides a summary of the
costs:

o Startup Costs: Employers must register to
use the E-Verify system and sign a
Memorandum of Understanding with USCIS
and SSA. Employers will also incur costs
such as reviewing and updating USCIS Form
1-9 (Employment Eligibility Verification) for
existing employees and potentially a cost to
modify an existing personnel or payroll
system to be able to record the E-Verify status
of their employees. A very small number of
employers may need to purchase a computer,
internet connection and printer for their
hiring site if that hiring site does not already
have internet access.

o Training: Employees who use the E-
Verify system are required to take an on-line
tutorial. While USCIS does not charge a fee
for this training, employers will incur the
opportunity cost of the time the employee
spends on the training, as the employee’s
time could have been spent on other
activities.
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« Employee Verification: Employers will
incur the opportunity cost of the time spent
entering data into E-Verify and, if the
employee receives a tentative
nonconfirmation, employers would inform
the employee and spend time closing out the
case after resolution of the tentative
nonconfirmation. In addition, the employer
would incur lost productivity when an
employee needs to be away from work to
visit SSA to correct his/her information. As
estimated, the employee would bear the cost
of driving to SSA.

« Employee Replacement (Turnover) Cost:
There may be a small percentage of workers
who are authorized to work in the U.S. and
who receive a tentative nonconfirmation but
do not take the steps necessary to resolve it
(despite the strong economic incentives to do
50). The Councils cannot predict why an
authorized employee would not work
diligently to resolve the tentative

nonconfirmation, given the incentives to do
so, but we believe the economic analysis
should reasonably account for such a
possibility. Assuming that a small number of
authorized employees would not resolve
their tentative nonconfirmations, and would
either resign or be terminated, is simply a
conservative analytical assumption in light of
the fact that there is no law compelling
employees to resolve their tentative
nonconfirmations; thus, employers may incur
some additional costs due to having to
replace a small number of authorized
employees. To the extent that the
accompanying E-Verify rulemaking results in
the termination or resignation of a worker
authorized to work in the U.S., those
associated employee replacement costs
would be considered to be a cost of the rule.
However, the termination and replacement
costs of unauthorized workers are not
counted as a direct cost of this rule because

TABLE 1—10 YEAR COST OF FINAL RULE

[7% present value]

current immigration law prohibits employers
from hiring or continuing to employ aliens
whom they know are not authorized to work
in the U.S. The termination and replacement
of unauthorized employees will impose a
burden on employers, but INA section
274A(a), 8 U.S.C. 1324a(a), expressly
prohibits employers from hiring or
continuing to employ an alien whom they
know is not authorized to work in the United
States. Accordingly, costs that result from
employers’ knowledge of their workers’
illegal status are attributable to the
Immigration and Nationality Act, not to the
FAR rule.

e Federal Government Cost: The
Government will incur operating costs from
each query that an employer executes and
will also incur costs from resolving tentative
nonconfirmations.

Employer Employee Government
Year Authorized em- Total
Startup costs ployee replace- | Verification cost | Verification cost | Verification cost
ment cost
2009 $188,138,945 $15,041,464 $37,836,372 $2,436,863 $1,928,888 $245,382,532
2010 72,368,319 7,798,427 19,616,690 1,263,415 998,560 102,045,411
2011 71,015,802 7,652,663 19,250,187 1,239,831 979,895 100,138,378
2012 69,688,407 7,509,622 18,890,355 1,216,654 961,579 98,266,617
2013 69,443,845 7,369,253 18,587,018 1,193,865 943,606 97,487,587
2014 68,145,775 7,231,511 18,190,724 1,171,588 925,973 95,665,570
2015 66,872,076 7,096,345 17,850,716 1,149,689 908,670 93,877,497
2016 65,621,976 6,963,703 17,516,996 1,128,187 891,691 92,122,553
2017 65,041,291 6,833,541 17,189,537 1,107,092 875,028 91,046,490
2018 63,825,632 6,705,812 16,868,275 1,086,406 858,677 89,344,803
Total ... 800,162,068 80,202,341 201,746,869 12,993,591 10,272,566 1,105,377,436

Because unauthorized workers are at
risk of being apprehended in
immigration enforcement actions,
contractors who hire them will
necessarily have a more unstable
workforce than contractors who do not
hire unauthorized workers. Given the
vulnerabilities in the I-9 system, many
employers that do not knowingly
employ illegal aliens nevertheless have
unauthorized workers, undetected, on
their workforce.

This rule will promote economy and
efficiency in Government procurement.
Stability and dependability are
important elements of economy and
efficiency. A contractor with a less
stable workforce will be less likely to
produce goods and services
economically and efficiently than will a
contractor with a more stable workforce.
Because of the Executive Branch’s
obligation to enforce the immigration
laws, including the detection and
removal of illegal aliens identified
through worksite enforcement,
contractors that employ illegal aliens

cannot rely on the continuing
availability and service of those illegal
workers. Such contractors inevitably
will have a less stable and less
dependable workforce than contractors
that do not employ such persons. Where
a contractor assigns illegal aliens to
work on Federal contracts, the
enforcement of Federal immigration
laws imposes a direct risk of disruption,
delay, and increased expense in Federal
contracting. Such contractors are less
dependable procurement sources, even
if the contractors did not knowingly hire
or knowingly continue to employ
unauthorized workers.

Contractors that use E-Verify to
confirm the employment eligibility of
the workforce are much less likely to
face immigration enforcement actions
and are generally more efficient and
dependable procurement sources than
contractors that do not use that system
to verify the work eligibility of their
workforce. Rigorous employment
verification through E-Verify will also
help contractors confirm the identity of

the persons working on Federal
contracts, enhancing national security at
less expense to the Government than it
would cost for contractors to obtain
more rigorous security clearances that
may not be otherwise required by their
contracts. This is likely to be
particularly beneficial where contractors
operate at sensitive national
infrastructure sites.

H. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, 109 Stat.
163 (1995) (PRA), all Departments are
required to submit to the Office of
Management and Budget (OMB), for
review and approval, any information
collection requests in a final rule. It is
estimated that this rule will increase the
information collection burden hours
already approved for the E-Verify
Program. The OMB control number for
the currently approved E-Verify
Program Information Collection Request
is 1615-0092.

59 of 361



ACC's 2009 Annual Meeting

Federal Register/Vol. 73, No. 221/Friday, November 14, 2008/Rules and Regulations 67703

Although the E-Verify Program has a
currently approved Paperwork
Reduction Act clearance, we are seeking
OMB approval on the proposed
amendments to the current OMB
approved collection. The purpose of this
notice is to allow 60 days for public
comments on the amendments to the E-
Verify Program collection of
information, not on the amendments to
the FAR rule. Comments on the
amendments to the E-Verify Program
should be submitted no later than
January 13, 2009. This process is
conducted in accordance with 5 CFR
1320.10.

When submitting comments on the
information collection, they should
address one or more of the following
four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of the information on those
who are to respond, including through
the use of any and all appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

Overview of Information Collection
for the E-Verify System (OMB Control
Number 1615-0092):

a. Type of information collection:
Revision of currently approved
information collection.

b. Title of Form/Collection: E-Verify
Program.

c. Agency form number, if any, and
the applicable component of the
Department of Homeland Security
sponsoring the collection: No form
number. OMB Control Number 1615—
0092; U.S. Citizenship and Immigration
Services.

d. Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary respondents are
business or other for-profit entities,
small business, or other organizations.
The E-Verify Program allows employers
to electronically verify the eligibility
status of newly hired employees.
Certain Federal contractors and
subcontractors will also be required to
perform queries on existing employees
assigned to the contract.

e. An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond:

Implementation: 125,015 at 0.86
hours per response.

Training: 521,134 at 2.26 hours per
response.

ID/IQ Contracts: 3,333 at 2.00 hours
per response.

Initial Query: 4,094,955 at 0.12 hours
per response.

Secondary Query: 195,329 at 1.94
hours per response.

For implementation, it is estimated
that the number of responses per
respondent will be 17. For all others, the
number of responses per respondent
will be one.

f. An estimate of the total of public
burden (in hours) associated with the
collection: Approximately 3,882,482
burden hours.

All comments regarding this
information collection should be
directed to the Department of Homeland
Security, U.S. Citizenship and
Immigration Services, Regulatory
Management Division, 111
Massachusetts Avenue, NW., 3rd Floor,
Washington, DC 20529, Attention:
Chief, 202-272-8377.

List of Subjects in 48 CFR Parts 2, 22,
and 52

Government procurement.

Dated: November 6, 2008.
Al Matera,
Director, Office of Acquisition Policy.
m Therefore, DoD, GSA, and NASA
amend 48 CFR parts 2, 22, and 52 as set
forth below:
m 1. The authority citation for 48 CFR
parts 2, 22, and 52 continues to read as
follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 2—DEFINITIONS OF WORDS
AND TERMS

m 2. Amend section 2.101 in paragraph
(b)(2), in the definition “United States”,
by redesignating paragraphs (6) through
(8) as paragraphs (7) through (9),
respectively, and adding a new
paragraph (6) to read as follows:

2.101 Definitions.
* * * * *
b)* * *
(2)* * *
United States * * *
(6) For use in Subpart 22.18, see the
definition at 2.1801.
*

* * * *
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PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 3. Amend section 22.102-1 by
removing from the end of paragraph (g)
the word “and’’; removing the period
from the end of paragraph (h) and
adding ““; and” in its place; and adding
paragraph (i) to read as follows:

22.102-1 Policy.
*

* * * *

(i) Eligibility for employment under
United States immigration laws.
m 4. Add Subpart 22.18 to read as
follows:

Subpart 22.18—Employment Eligibility
Verification

Sec.

22.1800 Scope.

22.1801 Definitions.
22.1802 Policy.

22.1803 Contract clause.

22.1800 Scope.

This subpart prescribes policies and
procedures requiring contractors to
utilize the Department of Homeland
Security (DHS), United States
Citizenship and Immigration Service’s
employment eligibility verification
program (E-Verify) as the means for
verifying employment eligibility of
certain employees.

22.1801 Definitions.

As used in this subpart—

Commercially available off-the-shelf
(COTS) item—

(1) Means any item of supply that is—
(i) A commercial item (as defined in
paragraph (1) of the definition at 2.101);
(ii) Sold in substantial quantities in

the commercial marketplace; and

(iii) Offered to the Government,
without modification, in the same form
in which it is sold in the commercial
marketplace; and

(2) Does not include bulk cargo, as
defined in section 3 of the Shipping Act
of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum
products. Per 46 CFR 525.1 (c)(2), “bulk
cargo’’ means cargo that is loaded and
carried in bulk onboard ship without
mark or count, in a loose unpackaged
form, having homogenous
characteristics. Bulk cargo loaded into
intermodal equipment, except LASH or
Seabee barges, is subject to mark and
count and, therefore, ceases to be bulk
cargo.

Employee assigned to the contract
means an employee who was hired after
November 6, 1986, who is directly
performing work, in the United States,
under a contract that is required to
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include the clause prescribed at
22.1803. An employee is not considered
to be directly performing work under a
contract if the employee—

(1) Normally performs support work,
such as indirect or overhead functions;
and

(2) Does not perform any substantial
duties applicable to the contract.

Subcontract means any contract, as
defined in 2.101, entered into by a
subcontractor to furnish supplies or
services for performance of a prime
contract or a subcontract. It includes but
is not limited to purchase orders, and
changes and modifications to purchase
orders.

Subcontractor means any supplier,
distributor, vendor, or firm that
furnishes supplies or services to or for
a prime contractor or another
subcontractor.

United States, as defined in 8 U.S.C.
1101(a)(38), means the 50 States, the
District of Columbia, Puerto Rico,
Guam, and the U.S. Virgin Islands.

22.1802 Policy.

(a) Statutes and Executive orders
require employers to abide by the
immigration laws of the United States
and to employ in the United States only
individuals who are eligible to work in
the United States. The E-Verify program
provides an Internet-based means of
verifying employment eligibility of
workers employed in the United States,
but is not a substitute for any other
employment eligibility verification
requirements.

(b) Contracting officers shall include
in solicitations and contracts, as
prescribed at 22.1803, requirements that
Federal contractors must—

(1) Enroll as Federal contractors in
E-Verify;

(2) Use E-Verify to verify employment
eligibility of all new hires working in
the United States, except that the
contractor may choose to verify only
new hires assigned to the contract if the
contractor is—

(i) An institution of higher education
(as defined at 20 U.S.C. 1001(a));

(ii) A State or local government or the
government of a Federally recognized
Indian tribe; or

(iii) A surety performing under a
takeover agreement entered into with a
Federal agency pursuant to a
performance bond;

(3) Use E-Verify to verify employment
eligibility of all employees assigned to
the contract; and

(4) Include these requirements, as
required by the clause at 52.222-54, in
subcontracts for—

(i) Commercial or noncommercial
services, except for commercial services

that are part of the purchase of a COTS
item (or an item that would be a COTS
item, but for minor modifications),
performed by the COTS provider, and
are normally provided for that COTS
item; and

(ii) Construction.

(c) Contractors may elect to verify
employment eligibility of all existing
employees working in the United States
who were hired after November 6, 1986,
instead of just those employees assigned
to the contract. The contractor is not
required to verify employment
eligibility of—

(1) Employees who hold an active
security clearance of confidential,
secret, or top secret; or

(2) Employees for whom background
investigations have been completed and
credentials issued pursuant to
Homeland Security Presidential
Directive (HSPD)-12.

(d) In exceptional cases, the head of
the contracting activity may waive the
E-Verify requirement for a contract or
subcontract or a class of contracts or
subcontracts, either temporarily or for
the period of performance. This waiver
authority may not be delegated.

(e) DHS and the Social Security
Administration (SSA) may terminate a
contractor’'s MOU and deny access to
the E-Verify system in accordance with
the terms of the MOU. If DHS or SSA
terminates a contractor’s MOU, the
terminating agency must refer the
contractor to a suspension or debarment
official for possible suspension or
debarment action. During the period
between termination of the MOU and a
decision by the suspension or
debarment official whether to suspend
or debar, the contractor is excused from
its obligations under paragraph (b) of
the clause at 52.222-54. If the contractor
is suspended or debarred as a result of
the MOU termination, the contractor is
not eligible to participate in E-Verify
during the period of its suspension or
debarment. If the suspension or
debarment official determines not to
suspend or debar the contractor, then
the contractor must reenroll in E-Verify.

22.1803 Contract clause.

Insert the clause at 52.222-54,
Employment Eligibility Verification, in
all solicitations and contracts that
exceed the simplified acquisition
threshold, except those that—

(a) Are only for work that will be
performed outside the United States;

(b) Are for a period of performance of
less than 120 days; or

(c) Are only for—

(1) Commercially available off-the-
shelf items;

(2) Items that would be COTS items,
but for minor modifications (as defined
at paragraph (3)(ii) of the definition of
“commercial item” at 2.101);

(3) Items that would be COTS items
if they were not bulk cargo; or

(4) Commercial services that are—

(i) Part of the purchase of a COTS
item (or an item that would be a COTS
item, but for minor modifications);

(ii) Performed by the COTS provider;
and

(iii) Are normally provided for that
COTS item.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

m 4. Amend section 52.212-5 by—

m a. Revising the date of the clause;

m b. Redesignating paragraphs (b)(26)
through (b)(41) as paragraphs (b)(27)
through (b)(42), respectively, and
adding a new paragraph (b)(26); and
m c. Redesignating paragraph (e)(1)(xi)
as paragraph (e)(1)(xii), and adding a
new paragraph (e)(1)(xi) to read as
follows:

52.212-5 Contract Terms and Conditions
Required to Implement Statutes or
Executive Orders—Commercial ltems.

* * * * *

Contract Terms and Conditions
Required to Implement Statutes or
Executive Orders—Commercial Items
(Jan 2009)
* * * * *

() * *

(26) 52.222-54, Employment Eligibility
Verification (Jan 2009). (Executive Order
12989). (Not applicable to the acquisition of
commercially available off-the-shelf items or
certain other types of commercial items as
prescribed in 22.1803.)

% x %%
(e)() * * *
(xi) 52.222-54, Employment Eligibility

Verification (Jan 2009).

* * * * *

(End of clause)
m 5. Add section 52.222-54 to read as
follows:

52.222-54 Employment Eligibility
Verification.

As prescribed in 22.1803 and
12.301(d)(3), insert the following clause:

Employment Eligibility Verification
(Jan 2009)

(a) Definitions. As used in this clause—
Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply that is—

(i) A commercial item (as defined in
paragraph (1) of the definition at 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and
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(iii) Offered to the Government, without
modification, in the same form in which it
is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. App. 1702), such as agricultural
products and petroleum products. Per 46
CFR 525.1(c)(2), “bulk cargo” means cargo
that is loaded and carried in bulk onboard
ship without mark or count, in a loose
unpackaged form, having homogenous
characteristics. Bulk cargo loaded into
intermodal equipment, except LASH or
Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

Employee assigned to the contract means
an employee who was hired after November
6, 1986, who is directly performing work, in
the United States, under a contract that is
required to include the clause prescribed at
22.1803. An employee is not considered to be
directly performing work under a contract if
the employee—

(1) Normally performs support work, such
as indirect or overhead functions; and

(2) Does not perform any substantial duties
applicable to the contract.

Subcontract means any contract, as defined
in 2.101, entered into by a subcontractor to
furnish supplies or services for performance
of a prime contract or a subcontract. It
includes but is not limited to purchase
orders, and changes and modifications to
purchase orders.

Subcontractor means any supplier,
distributor, vendor, or firm that furnishes
supplies or services to or for a prime
Contractor or another subcontractor.

United States, as defined in 8 U.S.C.
1101(a)(38), means the 50 States, the District
of Columbia, Puerto Rico, Guam, and the U.S.
Virgin Islands.

(b) Enrollment and verification
requirements. (1) If the Contractor is not
enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor
shall—

(i) Enroll. Enroll as a Federal Contractor in
the E-Verify program within 30 calendar days
of contract award;

(ii) Verify all new employees. Within 90
calendar days of enrollment in the E-Verify
program, begin to use E-Verify to initiate
verification of employment eligibility of all
new hires of the Contractor, who are working
in the United States, whether or not assigned
to the contract, within 3 business days after
the date of hire (but see paragraph (b)(3) of
this section); and

(iii) Verify employees assigned to the
contract. For each employee assigned to the
contract, initiate verification within 90
calendar days after date of enrollment or
within 30 calendar days of the employee’s
assignment to the contract, whichever date is
later (but see paragraph (b)(4) of this section).

(2) If the Contractor is enrolled as a Federal
Contragtor in E-Verify at time of contract
award, the Contractor shall use E-Verify to
initiate verification of employment eligibility
of—

(i) All new employees. (A) Enrolled 90
calendar days or more. The Contractor shall
initiate verification of all new hires of the
Contractor, who are working in the United
States, whether or not assigned to the

contract, within 3 business days after the
date of hire (but see paragraph (b)(3) of this
section); or

(B) Enrolled less than 90 calendar days.
Within 90 calendar days after enrollment as
a Federal Contractor in E-Verify, the
Contractor shall initiate verification of all
new hires of the Contractor, who are working
in the United States, whether or not assigned
to the contract, within 3 business days after
the date of hire (but see paragraph (b)(3) of
this section); or

(ii) Employees assigned to the contract. For
each employee assigned to the contract, the
Contractor shall initiate verification within
90 calendar days after date of contract award
or within 30 days after assignment to the
contract, whichever date is later (but see
paragraph (b)(4) of this section).

(3) If the Contractor is an institution of
higher education (as defined at 20 U.S.C.
1001(a)); a State or local government or the
government of a Federally recognized Indian
tribe; or a surety performing under a takeover
agreement entered into with a Federal agency
pursuant to a performance bond, the
Contractor may choose to verify only
employees assigned to the contract, whether
existing employees or new hires. The
Contractor shall follow the applicable
verification requirements at (b)(1) or (b)(2),
respectively, except that any requirement for
verification of new employees applies only to
new employees assigned to the contract.

(4) Option to verify employment eligibility
of all employees. The Contractor may elec
verify all existing employees hired after
November 6, 1986, rather than just those
employees assigned to the contract. The
Contractor shall initiate verification for each
existing employee working in the United
States who was hired after November 6, 1986,
within 180 calendar days of—

(i) Enrollment in the E-Verify program; or

(ii) Notification to E-Verify Operations of
the Contractor’s decision to exercise this
option, using the contact information
provided in the E-Verify program
Memorandum of Understanding (MOU).

(5) The Contractor shall comply, for the
period of performance of this contract, with
the requirements of the E-Verify program
MOU.

(i) The Department of Homeland Security
(DHS) or the Social Security Administration
(SSA) may terminate the Contractor’s MOU
and deny access to the E-Verify system in
accordance with the terms of the MOU. In
such case, the Contractor will be referred to
a suspension or debarment official.

(ii) During the period between termination
of the MOU and a decision by the suspension
or debarment official whether to suspend or
debar, the Contractor is excused from its
obligations under paragraph (b) of this
clause. If the suspension or debarment
official determines not to suspend or debar
the Contractor, then the Contractor must
reenroll in E-Verify.

(c) Web site. Information on registration for
and use of the E-Verify program can be
obtained via the Internet at the Department
of Homeland Security Web site: http://
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The
Contractor is not required by this clause to
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perform additional employment verification
using E-Verify for any employee—

(1) Whose employment eligibility was
previously verified by the Contractor through
the E-Verify program;

(2) Who has been granted and holds an
active U.S. Government security clearance for
access to confidential, secret, or top secret
information in accordance with the National
Industrial Security Program Operating
Manual; or

(3) Who has undergone a completed
background investigation and been issued
credentials pursuant to Homeland Security
Presidential Directive (HSPD)-12, Policy for
a Common Identification Standard for
Federal Employees and Contractors.

(e) Subcontracts. The Contractor shall
include the requirements of this clause,
including this paragraph (e) (appropriately
modified for identification of the parties), in
each subcontract that—

(1) Is for—(i) Commercial or
noncommercial services (except for
commercial services that are part of the
purchase of a GOTS item (or an item that
would be a COTS item, but for minor
modifications), performed by the COTS
provider, and are normally provided for that
COTS item); or

(ii) Construction;

(2) Has a value of more than $3,000; and

(3) Includes work performed in the United
States.

(End of clause)

[FR Doc. E8-26904 Filed 11-13-08; 8:45 am]
BILLING CODE 6820-EP-P ?<

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Chapter 1
[Docket FAR 2008-0003, Sequence 4]

Federal Acquisition Regulation;
Federal Acquisition Circular 2005-29;
Small Entity Compliance Guide

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Small Entity Compliance Guide.

SUMMARY: This document is issued
under the joint authority of the
Secretary of Defense, the Administrator
of General Services and the
Administrator of the National
Aeronautics and Space Administration.
This Small Entity Compliance Guide has
been prepared in accordance with
Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996. It consists of a summary of the
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Offfice of Communications

U.S. Citizenship
and Immigration
Services

June 3, 2009

USCIS Update

Rule Requiring Federal Contractors to Use E-Verify System Delayed

WASHINGTON — Implementation of the final rule requiring federal contractors and
subcontractors to begin using U.S. Citizenship and Immigration Services’ (USCIS) E-Verify
system has been delayed until Sept. 8, 2009.

The Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council
(collectively known as the Federal Acquisitions Regulatory Councils) will publish an
amendment in the Federal Register on June 5, 2009, postponing the applicability of the final rule
until Sept. 8,2009. The rule was first published on Nov. 14, 2008 requiring federal contractors
and subcontractors to agree to electronically verify the employment eligibility of their
employees.

For more information on E-Verify, visit www.uscis.gov/everify.

—USCIS -

WWW.USCiS.gov
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U.S. Citizenship

and Immigration,
Services

Home > E-Verify
Frequently Asked Questions: Federal Contractors and E-Verify

BEFORE YOUR COMPANY ENROLLS IN E-VERIFY

What is E-Verify, how does it work, and why do federal contractors have to enroll in E-Verify?

E-Verify is an Internet-based system operated by the Department of Homeland Security (DHS), U.S. Citizenship and
Immigration Services (USCIS) that allows employers to verify the employment eligibility of their employees,

regardless of citizenship. Based on the information provided by the employee on his or her Form I-9, E-Verify checks
this information electronically against records contained in DHS and Social Security Administration (SSA) databases.

On June 6, 2008, the President issued Executive Order 13465 “Economy and Efficiency in Government Procurement
through Compliance with Certain Immigration and Nationality Act Provisions and the Use of an Electronic
Employment Eligibility Verification System,” providing that “Executive departments and agencies that enter into
contracts shall require, as a condition of each contract, that the contractor agree to use an electronic employment
eligibility verification system designated by the Secretary of Homeland Security to verify the employment of: (i) all
persons hired during the contract term by the contractor to perform employment duties within the United States; and
(ii) all persons assigned by the contractor to perform work within the United States on the federal contract.” The
Federal Acquisition Regulation (FAR) was therefore amended to require federal contractors to use E-Verify, which is
the system designated to implement the Executive Order.

As a current or prospective federal contractor, am | required by the final rule to enroll in E-Verify now?

The final rule applies to solicitations issued and contracts awarded after the applicability date of the final rule in
accordance with FAR 1.108(d). The final rule will become applicable to contractors on September 8, 2009. All
employers, including federal contractors, may enroll in E-Verify at any time without waiting for the applicability date.
Under the final rule, employers are required to enroll in E-Verify if and when they are awarded a federal contract or
subcontract that requires participation in E-Verify as a term of the contract.

If you wish to enroll in E-Verify before the applicability date of this rule you may do so now. Enrolling now may help
you become familiar with the system and may make it easier for you to use E-Verify if and when you are awarded a
federal contract. Verification of employees through E-Verify is limited to new hires only, unless you are a federal
contractor who has been awarded a contract on or after September 8, 2009.

If you have already enrolled in E-Verify and you are awarded a federal contract after September 8, 2009, you will
need to update your company profile through the “Maintain Company” page once the contract has been awarded.
Once you designate your organization as a federal contractor, all E-Verify users at your company will need to take a
federal contractor tutorial that explains the new policies and features that are unique to federal contractors.

My company was just awarded a federal contract and the rule is now in effect. When is my company
required to enroll in E-Verify?
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When a contractor wins the bid on a federal contract that contains the FAR E-Verify clause, the contractor and any
covered subcontractors on the project are required to enroll in the E-Verify program within 30 calendar days of the
contract or subcontract award date.

Usage of E-Verify also applies to indefinite-delivery/indefinite-quantity contracts modified after the September 8, 2009
effective date of the rule on a bilateral basis in accordance with FAR 1.108(d)(3) to include the clause for future
orders. The FAR rule provides that if the remaining period of performance extends at least six months after the final
rule effective date, and the amount of work or number of orders expected under the remaining performance period is
substantial, then the contract should be modified to include the clause.

How do I enroll my company in E-Verify?

Before you can start using E-Verify, you need to enroll your company in the program. When you enroll your
company, you will be asked to provide basic contact information for your company and agree to follow the rules of the
program. At the end of the enrollment process, you will be required to sign a Memorandum of Understanding (MOU)
that provides the terms of agreement between your company and DHS.

You can register your company at the Employer Registration Link in the Related Links of this page.

During the E-Verify company enrollment process, you will be asked “Which category best describes your
organization?” If you have been awarded a federal contract after September 8, 2009, you should select “federal
contractor” from the drop-down box. Once you have indicated that you are a federal contractor, the system will then
prompt you to identify the federal contractor category (e.g., institutions of higher education; state and local
governments and governments of federally recognized Indian tribes; and certain sureties) that best describes your
organization along with what groups of your current employees you plan to verify (i.e., current employees assigned to
the federal contract or your entire workforce).

Once you have completed the enroliment process, USCIS will review your information and activate your account.
After the account is activated, you will receive an email with your login instructions, user ID, and password.

The proposed FAR rule would require federal contractors to use E-Verify for both new hires and existing
employees who work on a new federal contract. Does the federal government use E-Verify (or otherwise
verify work authorization) for both new hires and existing employees?

Yes. Federal agencies verify employment eligibility of new and existing employees. In most instances, the federal
government goes well beyond an E-Verify check to confirm work eligibility as part of a variety of suitability and other

background checks that are required to be performed on federal employees. These background checks may include,
but are not limited to:

e FBI fingerprint and name check;

Checks against local law enforcement databases;

Written inquiries to educational institutions, previous employers, and neighbors;
Credit check;

Checks to verify name, SSN, date of birth, and citizenship; and

Checks against other federal and private data sources.
For all new hires, federal agencies are required to use E-Verify to verify their employment eligibility. Additionally,
many new hires also subsequently undergo background investigations and an FBI fingerprint and name check.

For both new and existing employees, federal agencies are required by Homeland Security Presidential Directive —
12, “Policy for a Common Identification Standard for Federal Employees and Contractors” to follow certain
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credentialing standards prior to issuing personal identity verification cards. These standards include conducting a
background investigation which includes verification of name, DOB, and SSN (among other data points) against
federal and private data sources. This includes a check against Social Security Administration (SSA) records to
validate social security numbers. Additionally, these standards require verification of work authorization for non-U.S.
citizens against federal immigration databases.

How much will it cost my company to enroll in E-Verify?

Nothing; E-Verify is free. It is the best means available for determining employment eligibility of new hires and the
validity of their Social Security Numbers.

My company is required to use E-Verify as a federal contractor for the first time. How do | proceed?

If your company has not yet enrolled in E-Verify, then you have 30 days from the date of contract award to enroll and
90 days from the date you enroll with E-Verify to initiate verification queries for employees already on your staff who
will be working on the contract and to begin using the system to verify newly hired employees. After this 90-day
phase-in period, you will be required to initiate verification of each newly hired employee within 3 business days after
their start date. To meet this three-day requirement, employers may initiate verification of a newly hired employee
before their start date if the employee has accepted the job offer and filled out the Form I-9. Please note that pre-
screening of job applicants is not allowed; the system may be used for new hires only after the employee has been
offered the job and has accepted. Please also remember that you must continue to use E-Verify for the life of the
contract for all your new hires, whether or not they are employees assigned to the contract, unless certain exceptions
apply.

My company enrolled in E-Verify, but did not enroll us as a federal . Does my need to re-
enroll to comply with this rule?

No. You do not need to enroll again, but you will need to update your company profile through the Maintain
Company page. Please log in to E-Verify, go to the Maintain Company page, and select the option indicating you are
a federal contractor. Once you designate your organization as a federal contractor, all users (including yourself) will
need to take a brief federal contract tutorial that explains the new policies and features that are unique to federal
contractors. When the employer changes its profile to indicate “federal contractor” it will not be able to proceed with
processing cases in E-Verify until it as taken the refresher tutorial.

My company has already been using E-Verify for more than 90 days. When must we begin verifying existing
employees assigned to work on a federal contract that contains the FAR E-Verify clause?

If your company has been enrolled in E-Verify for more than 90 days, then you are required to continue to initiate
verification of newly hired employees within three business days of their start date, but you have 90 days from the
contract award date to begin using E-Verify for each employee already on your staff who are assigned to the
contract. Your transition to using the system as a federal contractor does not allow you to stop using E-Verify for
your new hires on the standard three-day schedule. The 90-day window in the FAR rule to start using E-Verify for
new hires applies to new E-Verify users and is intended to provide additional implementation time.

Please remember that you are required to continue using E-Verify throughout the duration of your federal contract for
all new hires, whether or not they are employees assigned to the contract, unless yourcompany falls under one of the
exceptions to this policy.
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My company’s federal contract has ended. May we continue to use E-Verify?

Yes. Your company may continue to use E-Verify but you should update your company profile through the Maintain
Company page. Additionally, you will no longer be able to run existing employees through E-Verify.

My company’s Federal contract has ended. Do we need to notify USCIS if we no longer want to participate in
E-Verify?

Yes. Federal contractors who no longer wish to participate in E-Verify after a contract has ended can terminate their
participation by selecting the “request termination” link in the E-Verify system. If your company fails to do so then the
terms of the MOU remain in place.

FEDERAL CONTRACTS AFFECTED BY THE RULE

Types of Federal Contracts Affected

What is the E-Verify clause?

The rule requires the insertion of the E-Verify clause into applicable federal contracts, committing Government
contractors to use E-Verify for their new hires and all employees (existing and new) assigned to any given federal
contract.

What is the acquisition threshold for this rule?

The rule requires the insertion of the E-Verify clause for prime federal contracts with a period of performance longer
than 120 days and a value above the simplified acquisition threshold ($100,000).

Does the rule apply to subcontracts?

The rule only covers subcontractors if a prime contract includes the clause. For subcontracts that flow from those
prime contracts, the rule extends the E-Verify requirement to subcontracts for services or for construction with a value
over $3,000.

Does the rule extend to contracts outside the United States?

The rule applies only to employees working in the United States, which is currently defined to include the fifty States
and the District of Columbia, Guam, Puerto Rico, and the U.S. Virgin Islands.

Does the rule apply to existing i ini ivery/ir inite-q tity ?

Existing indefinite-delivery/indefinite-quantity contracts should be modified by Contracting Officers on a bilateral basis
in accordance with FAR 1.108(d)(3), to include the clause for future orders if the remaining period of performance
extends at least six months after the final rule effective date, and the amount of work or number of orders expected
under the remaining performance period is substantial.

Types of Contracts Exempted
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What types of prime contracts are exempt from the rule?

The rule exempts:

Contracts that include only commercially available off-the-shelf (COTS) items (or minor modifications to a COTS
item) and related services;

Contracts of less than the simplified acquisition threshold ($100,000);

Contracts less than 120 days; and

Contracts where all work is performed outside the United States.

What is considered to be a COTS item?

A COTS item is a commercial item that is sold in substantial quantities in the commercial marketplace and is offered
to the government in the same form that it is available in the commercial marketplace, or with minor modifications.

Are contracts for agricultural and food products exempt from the rule?

Nearly all food and agricultural products fall within the definition of “commercially available off-the-shelf (COTS)”
items. Federal contracts for COTS items are exempt from the rule. Federal contracts for food and agricultural
products shipped as bulk cargo, but that otherwise would be considered COTS items, such as grains, oils and
produce are also exempt. Subcontracts that only provide supplies, such as food, are exempt from the rule.

EMPLOYEES AFFECTED BY THE RULE

Employees Required to be Verified Using E-Verify

As a federal contractor, which employees may | verify through the E-Verify system?

As a federal contractor participant in E-Verify, you are required to use E-Verify for:
* All new employees, following completion of the Employment Eligibility Verification Form 1-9 (Form 1-9); and
® All existing employees who are classified as “employees assigned to the contract.”

Employees whom you have already verified through E-Verify should not be re-verified. However, an employee’s

previous employment authorization through E-Verify from another employer does not satisfy your obligation to use E-
Verify once you have hired them.

Those who have an active federal agency HSPD-12 credential or who have been granted and hold an active U.S.
Government security clearance for access to confidential, secret, or top secret information in accordance with the
National Industrial Security Program Operating Manual do not need to be verified.

Under the rule, only those employers that win a contract or subcontract that includes the E-Verify clause may run
existing employees through E-Verify. A federal contractor must verify their new hires and the employees who are
assigned to the contract, and may elect to also verify their entire workforce.

There are some exceptions to the requirement to use E-Verify for all new hires. The exceptions apply to institutions of
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higher learning, state and local governments, governments of federally recognized Indian tribes and for sureties
performing under a takeover agreement with a federal agency. Under the rule, such entities may choose to only use
E-Verify on new and existing employees assigned to the covered federal contract.

What is an “employee assigned to the federal contract”?

The rule defines an “employee assigned to the federal contract” as any employee hired after November 6, 1986, who
is directly performing work in the United States under a contract that includes the clause committing the contractor to
use E-Verify. An employee is not considered to be directly performing work under the contract if the employee
normally performs support work, such as indirect or overhead functions, and does not perform any substantial duties
under the contract.

My employee is working on a contract for a minimal amount of time. Is he or she subject to E-Verify?

Yes. The rule does not exempt employees based on the intermittent nature of the work or the length of time spent
performing the work.

One of my employees was run through E-Verify by a previous employer. Do | need to run this employee
through E-Verify again?

Yes. Under the rule, federal contractors are required to enter the worker's identity and employment eligibility
information into the E-Verify system following completion of the Form I-9 at the time of hire.

One of my employees was previously run through E-Verify by my company. Do I need to run this employee
through E-Verify again?

No. Once an employee has been run through E-Verify they should not be re-verified through E-Verify by the same
employer.

Employees or Entities with Exceptions to E-Verify

Must | verify all new employees? What are the exceptions to this requirement?

The rule requires most federal contractors to use E-Verify for all new employees, regardless whether the employees
are assigned to a federal contract.

Federal contractors who are state and local governments, governments of federally recognized Native American
tribes, and sureties performing under a takeover agreement entered into with a federal agency pursuant to a
performance bond need only use E-Verify for employees assigned to a covered federal contract.

What employ are not idered to be dii y performing work under a contract and therefore excluded?

Those employees who normally perform support work, such as indirect or overhead functions, and do not perform any
substantial duties applicable to the contract, would be excluded.

My employee has been previously confirmed as work authorized through E-Verify but is moving to another
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contract. Do | need to run him or her through E-Verify again?

No. Once an employee has been run through E-Verify and employment authorization has been confirmed, the
employee should not be reverified through E-Verify again by the same employer.

Are there any pti to verify employ with certain credentials and security clearances?

Yes. The federal contractor is not required to perform employment verification using E-Verify for any employee who
has been granted and holds an active federal agency HSPD-12 compliant credential or a U.S. Government security
clearance for access to confidential, secret, or top secretinformation in accordance with the National Industrial
Security Program Operating Manual. The employer still must complete the Form 1-9 at the time of hire for such
employees.

Can my subcontractor verify under my MOU?

No. Each employer must enter into its own MOU with DHS and SSA.

Option to Verify Entire Workforce

May | verify my entire workforce?

Yes. Federal contractors and subcontractors have the option of verifying their entire workforce, both new hires and
existing employees — including those not assigned to a federal contract. If your company elects to do this, you must
notify DHS by updating your company profile through the Maintain Company page if you are a current participant, or
during enroliment if you are a new participant. A federal contractor that chooses to exercise this option must initiate
an E-Verify query for each employee in the contractor’s entire work force within 180 days of updating its company
profile.

The final rule instructs me that | must notify the Department of Homeland Security if | plan to verify my entire
workforce. How do | do this?

If your company plans to verify its entire workforce, you must notify the Department of Homeland Security (DHS) by
updating your company profile through the “Maintain Company” page.

If your company is already enrolled in E-Verify and plans to verify its entire workforce, your program administrator
must notify the Department of Homeland Security (DHS) by updating your company profile through the Maintain
Company page if you are a current participant, or during enroliment if you are a new participant.

Once you have indicated you are a federal contractor, the system will then prompt you to identify the federal
contractor category that best describes your organization. You will then have the option to select “all new hires and
existing employees” indicating that you wish to verify your entire workforce through E-Verify. A federal contractor
that chooses to exercise this option must initiate verifications for the contractor’s entire work force within 180 days of
updating their company profile.

Social Security Numbers

Is the employee required to provide his or her SSN on the Form 1-9?
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Yes. The employee must provide his or her SSN to an E-Verify employer if the employee has one. If the employee
has applied for and is waiting to receive an SSN, the employer should make a notation on their Form I-9 and proceed
with E-Verify upon receipt of the SSN.

Additional Information for All Users

May | use E-Verify prior to making a job offer to a job applicant?

No. All users, including federal contractors, are prohibited from using E-Verify prior to a job offer and acceptance by
the applicant. By signing the MOU to participate in E-Verify, all employers agree not to use E-Verify for pre-
employment screening of job applicants, support for any unlawful employment practice, or any other use not
authorized by the MOU. Should the employer use E-Verify procedures for any purpose other than as authorized by
the MOU, the employer may be subject to appropriate legal action and termination of its access to the E-Verify
systems.

Does participation in E-Verify provide safe harbor from work site enforcement?

No. However, using E-Verify creates a rebuttable presumption that your company has not knowingly hired an
unauthorized alien. Participation in the program does not provide a “safe harbor” from worksite enforcement,
however.

If my company participates in E-Verify, are we required to notify appli of our participation?

As an employer participating in E-Verify, you are required to post the notice provided by DHS indicating your
company’s participation in the E-Verify program as well as the anti-discrimination notice issued by the Office of
Special Counsel for Immigration-Related Unfair Employment Practices at the Department of Justice. The posting
must take place in a prominent place that is clearly visble to prospective employees and all employees who are to be
verified through the system. Once you are enrolled, and able to log into the E-Verify online system, these notices can
be found in the “On-line Resources” section.

Where can | find additional resources?

The Federal Contractor User Manual and Tutorial contain instructions and other related materials on E-Verify
procedures and requirements.

Once your company enrolls in E-Verify and is able to log in to the system, (See the Related Link on this page) these
items are available under the “Online Resources.” In addition, you may also call E-Verify Customer Support at 1-888-
464-4218.

For more information about unfair employment practices and verifying the employment eligibility of your employees,
you may contact the Office of Special Counsel for Immigration Related Unfair Employment Practices, Civil Rights
Division, United States Department of Justice, at 1-800-255-7688 or through the Related Link on this page.

Related Files
e Frequently Asked Questions (125KB PDF)
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41 U.S.C. 418b is not required.
However, DoD will consider comments
from small entities concerning the
affected DFARS subpart in accordance
with 5 U.S.C. 610. Such comments
should cite DFARS Case 2008-D037.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 203
Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR part 203 is
amended as follows:

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 1. The authority citation for 48 CFR
part 203 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

m 2. Section 203.170 is amended by

revising paragraph (a) to read as follows:

203.170 Business practices.
* * * * *

(a) Senior leaders shall not perform
multiple roles in source selection for a
major weapon system or major service
acquisition. Departments and agencies
shall certify every 2 years that no senior
leader has performed multiple roles in
the acquisition of a major weapon
system or major service. Completed
certifications shall be forwarded to the
Director, Defense Procurement, in
accordance with the procedures at PGI
203.170.

* * * * *

[FR Doc. E9-666 Filed 1-14—09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 203, 209, and 252
RIN 0750-AG07

Defense Federal Acquisition
Regulation Supplement; Senior DoD
Officials Seeking Employment With
Defense Contractors (DFARS Case
2008-D007)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 847 of
the National Defense Authorization Act
for Fiscal Year 2008. Section 847
addresses requirements for senior DoD
officials to obtain a post-employment
ethics opinion before accepting a
position from a DoD contractor within
two years after leaving DoD service.
DATES: Effective date: January 15, 2009.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 16, 2009, to be
considered in the formation of the final
rule.

ADDRESSES: You may submit comments,
identified by DFARS Case 2008-D007,
using any of the following methods:

© Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2008-D007 in the subject
line of the message.

© Fax:703-602-7887.

© Mail: Defense Acquisition
Regulations System, Attn: Ms. Angie
Sawyer, OUSD(AT&L)DPAP(DARS),
IMD 3D139, 3062 Defense Pentagon,
Washington, DC 20301-3062.

© Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 2004, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Angie Sawyer, 703-602-8484.
SUPPLEMENTARY INFORMATION:

A. Background

This interim rule implements Section
847 of the National Defense
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Authorization Act for Fiscal Year 2008
(Pub. L. 110-181). Section 847 requires
that a DoD official, who has participated
personally and substantially in a DoD
acquisition exceeding $10 million or
who has held a key acquisition position,
must obtain a written opinion from a
DoD ethics counselor regarding the
activities that the official may undertake
on behalf of a DoD contractor within
two years after leaving DoD service. In
addition, Section 847 prohibits a DoD
contractor from providing compensation
to such a DoD official without first
determining that the official has
received or appropriately requested a
post-employment ethics opinion.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the requirement to verify that a
prospective employee has received or
requested the appropriate DoD ethics
opinion should involve minimal effort
on the part of a contractor. Therefore,
DoD has not performed an initial
regulatory flexibility analysis. DoD
invites comments from small businesses
and other interested parties. DoD also
will consider comments from small
entities concerning the affected DFARS
subparts in accordance with 5 U.S.C.
610. Such comments should be
submitted separately and should cite
DFARS Case 2008-D007.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish an interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 847 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181). Section 847 requires
that DoD officials that have participated
personally and substantially in a DoD
acquisition exceeding $10 million, or
that have held certain key acquisition
positions, must obtain a written opinion
from the appropriate DoD ethics
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counselor before accepting
compensation from a DoD contractor
within two years after leaving DoD
service. In addition, Section 847
prohibits a DoD contractor from
providing compensation to such a DoD
official without first determining that
the official has received or appropriately
requested a post-employment ethics
opinion. Comments received in
response to this interim rule will be
considered in the formation of the final
rule.

List of Subjects in 48 CFR Parts 203,
209, and 252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.
m Therefore, 48 CFR Parts 203, 209, and
252 are amended as follows:
m 1. The authority citation for 48 CFR
Parts 203, 209, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 2. Section 203.104—4 is added to read
as follows:

203.104-4 Disclosure, protection, and
marking of contractor bid or proposal
information and source selection
information.

(d)(3) For purposes of FAR 3.104—
4(d)(3) only, DoD follows the
notification procedures in FAR 27.404—
5(a). However, FAR 27.404-5(a)(1) does
not apply to DoD.

203.104-5 [Removed]
m 3. Section 203.104-5 is removed.

m 4. Sections 203.171 through 203.171—
4 are added to read as follows:

203.171 Senior DoD officials seeking
employment with defense contractors.

203.171-1 Scope.

This section implements Section 847
of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law
110-181).

203.171-2 Definition.

Covered DoD official as used in this
section, is defined in the clause at
252.203-7000, Requirements Relating to
Compensation of Former DoD Officials.

203.171-3 Policy.

(a) A DoD official covered by the
requirements of Section 847 of Public
Law 110-181 (a “covered DoD official )
who, within 2 years after leaving DoD

service, expects to receive compensation
from a DoD contractor, shall, prior to
accepting such compensation, request a
written opinion from the appropriate
DoD ethics counselor regarding the
applicability of post-employment
restrictions to activities that the official
may undertake on behalf of a contractor.

(b) A DoD contractor may not
knowingly provide compensation to a
covered DoD official within 2 years after
the official leaves DoD service unless
the contractor first determines that the
official has received, or has requested at
least 30 days prior to receiving
compensation from the contractor, the
post-employment ethics opinion
described in paragraph (a) of this
section.

(c) If a DoD contractor knowingly fails
to comply with the requirements of the
clause at 252.203—-7000, administrative
and contractual actions may be taken,
including cancellation of a
procurement, rescission of a contract, or
initiation of suspension or debarment
proceedings.

203.171-4 Contract clause.

Use the clause at 252.203-7000,
Requirements Relating to Compensation
of Former DoD Officials, in all
solicitations and contracts.

PART 209—CONTRACTOR
QUALIFICATIONS

m 5. Section 209.406-2 is amended as
follows:

m a. By redesignating paragraph (a) as
paragraph (1); and

m b. By adding paragraph (2) to read as
follows:

209.406-2 Causes for debarment.

* * * * *

(2) Any contractor that knowingly
provides compensation to a former DoD
official in violation of Section 847 of the
National Defense Authorization Act for
Fiscal Year 2008 (Pub. L. 110-181) may
face suspension and debarment
proceedings in accordance with 41
U.S.C. 423(e)(3)(A)(iii).

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 6. Section 252.203-7000 is added to
read as follows:

252,203-7000 Requirements Relating to
Compensation of Former DoD Officials.

As prescribed in 203.171-4, use the
following clause:

REQUIREMENTS RELATING TO
COMPENSATION OF FORMER DOD
OFFICIALS (JAN 2009)

(a) Definition. Covered DoD official, as
used in this clause, means an individual
that—

(1) Leaves or left DoD service on or after
January 28, 2008; and

(2)(i) Participated personally and
substantially in an acquisition as defined in
41 U.S.C. 403(16) with a value in excess of
$10 million, and serves or served—

(A) In an Executive Schedule position
under subchapter II of chapter 53 of Title 5,
United States Code;

(B) In a position in the Senior Executive
Service under subchapter VIII of chapter 53
of Title 5, United States Code; or

(C) In a general or flag officer position
compensated at a rate of pay for grade O-7
or above under section 201 of Title 37,
United States Code; or

(ii) Serves or served in DoD in one of the
following positions: Program manager,
deputy program manager, procuring
contracting officer, administrative
contracting officer, source selection
authority, member of the source selection
evaluation board, or chief of a financial or
technical evaluation team for a contract in an
amount in excess of $10 million.

(b) The Contractor shall not knowingly
provide compensation to a covered DoD
official within 2 years after the official leaves
DoD service, without first determining that
the official has sought and received, or has
not received after 30 days of seeking, a
written opinion from the appropriate DoD
ethics counselor regarding the applicability
of post-employment restrictions to the
activities that the official is expected to
undertake on behalf of the Contractor.

(c) Failure by the Contractor to comply
with paragraph (b) of this clause may subject
the Contractor to rescission of this contract,
suspension, or debarment in accordance with
41 U.S.C. 423(e)(3).

(End of clause)

m 7. Section 252.212-7001 is amended
as follows:

m a. By revising the clause date to read
“(JAN 2009)";

m b. By redesignating paragraphs (b)(1)
through (21) as paragraphs (b)(2)
through (22) respectively;

m c. By adding a new paragraph (b)(1);
m d. In newly designated paragraph
(b)(5) by removing “(JUN 2005)” and
adding in its place “(JAN 2009)""; and
m e. In newly designated paragraph
(b)(13)(i) by removing “(MAR 2007)”
and adding in its place “(JAN 2009)".
The new paragraph (b)(1) reads as
follows:

252.212-7001 Contract Terms and
C iti qui to Statutes
or Executive Orders Applicable to Defense
Acquisitions of Commercial ltems.
* * * * *

(b)* * *

(1) 252.203-7000,
Requirements Relating to Compensation
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of Former DoD Officials (JAN 2009)
(Section 847 of Pub. L. 110-181).

* * * B *

[FR Doc. E9-679 Filed 1-14-09; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 203 and 252
RIN 0750-AG09

Defense Federal Acquisition
Regulation Supplement; Whistleblower
Protections for Contractor Employees
(DFARS Case 2008-D012)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD has issued an interim
rule amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 846 of
the National Defense Authorization Act
for Fiscal Year 2008 and Section 842 of
the National Defense Authorization Act
for Fiscal Year 2009. These laws address
protections for contractor employees
who disclose information to
Government officials with regard to
waste or mismanagement, danger to
public health or safety, or violation of
law related to a DoD contract.
DATES: Effective date: January 15, 2009.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 16, 2009, to be
considered in the formation of the final
rule.
ADDRESSES: You may submit comments,
identified by DFARS Case 2008-D012,
using any of the following methods:

© Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2008-D012 in the subject
line of the message.

© Fax:703-602-7887.

© Mail: Defense Acquisition
Regulations System, Attn: Ms. Angie
Sawyer, OUSD (AT&L) DPAP (DARS),
IMD 3D139, 3062 Defense Pentagon,
Washington, DC 20301-3062.

© Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 2004, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://

www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Angie Sawyer, 703-602—8484.
SUPPLEMENTARY INFORMATION:

A. Background

10 U.S.C. 2409 and 41 U.S.C. 251 et
seq. prohibit Government contractors
from discharging, demoting, or
otherwise discriminating against
employees as a reprisal for disclosing to
Government officials information
relating to a substantial violation of law
related to a contract. 10 U.S.C. 2409 and
41 U.S.C. 251 et seq. are implemented
in Subpart 3.9 of the Federal
Acquisition Regulation. Section 846 of
the National Defense Authorization Act
for Fiscal Year 2008 (Pub. L. 110-181)
and Section 842 of the National Defense
Authorization Act for Fiscal Year 2009
(Pub. L. 110-417) amended 10 U.S.C.
24009 to establish protections for DoD
contractor employees that differ from
those specified in 41 U.S.C. 251 et seq.
and the Federal Acquisition Regulation.
Therefore, this interim rule adds a new
DFARS subpart to address DoD
requirements related to whistleblower
protections. The differences between the
FAR and the new DFARS policy
include: Expansion of the types of
information to which the protections
apply; expansion of the categories of
Government officials to whom
information may be disclosed without
reprisal; establishment of time periods
within which the Inspector General and
the agency head must take action with
regard to a complaint filed by a
contractor employee; establishment of a
de novo right of action in federal district
court for contractor employees who
have exhausted their administrative
remedies under 10 U.S.C. 2409; and
addition of a contract clause requiring
contractors to inform employees in
writing of their whistleblower rights and
protections.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
Although the rule contains a new
requirement for contractors to inform
employees in writing of their
whistleblower rights and protections,
compliance with this requirement is not
expected to have a significant cost or
administrative impact on contractors.
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Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2008-D012.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish an interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 846 of the National Defense
Authorization Act for Fiscal Year 2008
(Pub. L. 110-181) and Section 842 of the
National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110-417).
These laws address whistleblower
protections for DoD contractor
employees and require DoD to ensure
that DoD contractors inform their
employees in writing of whistleblower
rights and protections. Comments
received in response to this interim rule
will be considered in the formation of
the final rule.

List of Subjects in 48 CFR Parts 203 and
252

Government procurement.

Michele P. Peterson,
Editor, Defense Acquisition Regulations
System.
m Therefore, 48 CFR parts 203 and 252
are amended as follows:
m 1. The authority citation for 48 CFR
Parts 203 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 2. Subpart 203.9 is added to read as
follows:

Subpart 203.9—Whistleblower Protections
for Contractor Employees

Sec.

203.900 Scope of subpart.

203.903 Policy.

203.904 Procedures for filing complaints.
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One Nundred Eleventh Congress

Nnited States of America

Begun and held at the City of Washington on Tuesday,
the sixth day of January, tiwo thousand and nine

of the

AT THE FIRST SESSION

an Act

Making

State and local fiscal
2009, and for other purposes.

Be it enacted by the Senate and House of Repra.scntatwe.s of

i for job preservation and creation, i
m\e.ﬂ.ment energy efficiency and science, assistance to the unemployed, and
al stabilization, for the fiscal year ending September 30,

the United States of America in Congress assemble
SECTION 1. SHORT TITLE.

This Act may be cited as the “American Recovery and Reinvest-

ment Act of 2009”.
SEC. 2. TABLE OF CONTENTS.
The table of contents for this Act is as follows:

DIVISION A—APPROPRIATIONS PROVISIONS
TITLE I-AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG ADMIN-

TITLE 11 COMMERCE \JUSTICE, SCIENCE, AND RELATED AGENCIES

T E| T OF H
MILE VIL-INTERIOR, ENVIRONMENT. AND RELATED AGENCIES

RELATED AGENCIES

EFENSE
D WATRR DEVELOPMENT

TITLE VI DEPARTME)TS OF

TITLE X LBOISLA

RANCH
TR X MILITARY CONSTRUGTION AND VETERANS AFFAIRS AND RE-

RATIONS, AND RELATED PROGRAMS
TITLE X1 TmsPoRTATlON HOUSING AND URBAN DEVELOPMENT, AND
CIES

TITLE XI—STATE,

FOREIGN OPE]

DUCATION, AND RELATED AGENCIES

TITLE X1 HEALTE INFORMATION TECHNOLOGY
TITLE XIV—STATE FISCAL STABILIZATION FUND

TRANSPARENCY

THTLE XVI—GENERAL PROVISIONS THNS ACT

DIVISION B—TAX, UNEMPLOYMENT, HEALTH, STATE FISCAL RELIEF, AND

OTHER PROVISIONS

LE I—TAX PROVISIONS

THMLE T ARSTSTANGE YOR UNEMPLOYED WORKERS AND STRUGGLING
TITLE I—PREMIUM ASSISTANCE FOR COBRA BENEITS
ICARE MED]
A

ICAID HEALTH INFORMATION TECH-
'S MEDICARE PROVISIONS

H
TUTLE VI LIVITS ON EXECUTIVE COMPENSATION
SEC. 3. PURPOSES AND PRINCIPLES.

(a) STATEMENT OF PURPOSES.—The purposes of this Act include

the following:
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) To preserve and create jobs and promote economic
recovery
(2) To assist those most impacted by the recessmn
(3) To_provide investments needed to increase economic
y spurring 1 advances in science and

health.

(4) To invest in transportation, enyironmental protection,
and other infrastructure that will provide long-term economic
benefits.

(5) To stabilize State and local government budgets, in
order to minimize and avoid reductions in essential services
and counterproductwe state and local tax increases.

(b) GENERAL PRINCIPLES CONCERNING USE OF FunNDS.—The
President and the heads of Federal departments and agencies shall
manage and expend the funds made available in this Act so as
to achieve the purposes specified in subsection (a), including com-
mencing expenditures and activities as quickly as possible con-
sistent with prudent management.

SEC. 4. REFERENCES.

Except as expressly provided otherwise, any reference to “this
Act” contained in any division of this Act shall be treated as
referring only to the provisions of that di

SEC. 5. EMERGENCY DESIGNATIONS.
(a) IN GENERAL—Each amount in this Act is designated as

an T and necessary to mee needs
pursuant to section 204(a) of S. Con. Res. 21 (110th Congress)
and section 301(b)(2) of S. Con. Res. 70 (110th Congress), the
concurrent resolutions on the budget for fiscal years 2008 and
2009.

() PaY-5-You-Go—All applicable provisions in this Act are

gency for purposes of p go principles.
DIVISION A—APPROPRIATIONS
PROVISIONS

That the following sums are appropriated, out of any money
in the Treasury not otherwise appropriated, for the fiscal year
ending September 30, 2009, and for other purposes, namely:

TITLE I—AGRICULTURE, RURAL DEVELOPMENT, FOOD AND
DRUG ADMINISTRATION, AND RELATED AGENCIES

DEPARTMENT OF AGRICULTURE
AGRICULTURE BUILDINGS AND FACILITIES AND RENTAL PAYMENTS
For an additional amount for “Agriculture Buildings and Facili-
ties and Rental Payments”, $24,000,000, for necessary construction,

repair, and improvement activities.

OFF)

°E OF INSPECTOR GENERAL

an additional amount for “Office of Inspector General”,
$22, 500 000, to remain available until September 30, 2013, for

Don't just survive. Thrive!
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oversight and audit of programs, grants, and activities funded by
this Act and administered by the Department of Agriculture.

AGRICULTURAL RESEARCH SERVICE
BUILDINGS AND FACILITIES

For an additional amount for “Buildings and Facilities”,
$176,000,000, for work on deferred maintenance at Agricultural
Research Service facilities: Provided, That priority in the use of
such funds shall be given to critical deferred maintenance, to
projects that can be completed, and to activities that can commence
promptly following enactment of this Act.

FARM SERVICE AGENCY
SALARIES AND EXPENSES

For an additional amount for “Farm Service Agency, Salaries
and Expenses,” $50,000,000, for the purpose of maintaining and
modernizing the information technology system.

NATURAL RESOURCES CONSERVATION SERVICE
WATERSHED AND FLOOD PREVENTION OPERATIONS

For an additional amount for “Watershed and Flood Prevention
Operations”, $290,000,000, of which $145,000,000 is for necessary
expenses to purchase and restore floodplain easements as author-
ized by section 403 of the Agricultural Credit Act of 1978 (16
U.S.C. 2203) (except that no more than $30,000,000 of the amount
provided for the purchase of floodplain easements may be obligated
for projects in any one State): Provided, That such funds shall
be allocated to projects that can be fully funded and completed
with the funds appropriated in this Act, and to activities that
can commence promptly following enactment of this Act.

WATERSHED REHABILITATION PROGRAM

For an additional amount for “Watershed Rehabilitation Pro-
gram”, $50,000,000: Provided, That such funds shall be allocated
to projects that can be fully funded and completed with the funds
appropriated in this Act, and to activities that can commence
promptly following enactment of this Act.

RURAL HOUSING SERVICE
RURAL HOUSING INSURANCE FUND PROGRAM ACCOUNT

For an additional amount for gross obligations for the principal
amount of direct and guaranteed loans as authorized by title V
of the Housing Act of 1949, to be available from funds in the
rural housing insurance fund, as follows: $1,000,000,000 for section
502 direct loans; and $10,472,000,000 for section 502 unsubsidized
guaranteed loans.

For an additional amount for the cost of direct and guaranteed
loans, including the cost of modifying loans, as defined in section
502 of the Congressional Budget Act of 1974, as follows: $67,000,000
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for section 502 direct loans; and $133,000,000 for section 502 unsub-
sidized guaranteed loans.

RURAL COMMUNITY FACILITIES PROGRAM ACCOUNT

For an additional amount for the cost of direct loans and
grants for rural community facilities programs as authorized by
section 306 and described in section 381E(d)(1) of the Consolidated
Farm and Rural Development Act, $130,000,000.

RURAL BUSINESS—COOPERATIVE SERVICE
RURAL BUSINESS PROGRAM ACCOUNT

For an additional amount for the cost of guaranteed loans
and grants as authorized by sections 310B(a)(2)(A) and 310B(c)
of the Consolidated Farm and Rural Development Act (7 U.S.C.
1932), $150,000,000.

RURAL UTILITIES SERVICE
RURAL WATER AND WASTE DISPOSAL PROGRAM ACCOUNT

For an additional amount for the cost of direct loans and
grants for the rural water, waste water, and waste disposal pro-
grams authorized by sections 306 and 310B and described in section
381E(d)(2) of the Consolidated Farm and Rural Development Act,
$1,380,000,000.

DISTANCE LEARNING, TELEMEDICINE, AND BROADBAND PROGRAM

For an additional amount for the cost of broadband loans and
loan guarantees, as authorized by the Rural Electrification Act
of 1936 (7 U.S.C. 901 et seq.) and for grants (including for technical
assistance), $2,500,000,000: Provided, That the cost of direct and
guaranteed loans shall be as defined in section 502 of the Congres-
sional Budget Act of 1974: Provided further, That, notwithstanding
title VI of the Rural Electrification Act of 1936, this amount is
available for grants, loans and loan guarantees for broadband infra-
structure in any area of the United States: Provided further, That
at least 75 percent of the area to be served by a project receiving
funds from such grants, loans or loan guarantees shall be in a
rural area without sufficient access to high speed broadband service
to facilitate rural economic development, as determined by the
Secretary of Agriculture: Provided further, That priority for
awarding such funds shall be given to project applications for
broadband systems that will deliver end users a choice of more
than one service provider: Provided further, That priority for
awarding funds made available under this paragraph shall be given
to projects that provide service to the highest proportion of rural
residents that do not have access to broadband service: Provided
further, That priority shall be given for project applications from
borrowers or former borrowers under title II of the Rural Electrifica-
tion Act of 1936 and for project applications that include such
borrowers or former borrowers: Provided further, That priority for
awarding such funds shall be given to project applications that
demonstrate that, if the application is approved, all project elements
will be fully funded: Provided further, That priority for awarding
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such funds shall be given to project applications for activities that
can be completed if the requested funds are provided: Provided
further, That priority for awarding such funds shall be given to
activities that can commence promptly following approval: Provided
further, That no area of a project funded with amounts made
available under this paragraph may receive funding to provide
broadband service under the Broadband Technology Opportunities
Program: Provided further, That the Secretary shall submit a report
on planned spending and actual obligations describing the use
of these funds not later than 90 days after the date of enactment
of this Act, and quarterly thereafter until all funds are obligated,
to the Committees on Appropriations of the House of Representa-
tives and the Senate.

FOOD AND NUTRITION SERVICE CHILD NUTRITION
PROGRAMS

For an additional amount for the Richard B. Russell National
School Lunch Act (42 U.S.C. 1751 et. seq.), except section 21,
and the Child Nutrition Act of 1966 (42 U.S.C. 1771 et. seq.),
except sections 17 and 21, $100,000,000, to carry out a grant pro-
gram for National School Lunch Program equipment assistance:
Provided, That such funds shall be provided to States administering
a school lunch program in a manner proportional with each States’
administrative expense allocation: Provided further, That the States
shall provide competitive grants to school food authorities based
upon the need for equipment assistance in participating schools
with priority given to school in which not less than 50 percent
of the students are eligible for free or reduced price meals under
the Richard B. Russell National School Lunch Act.

SPECIAL SUPPLEMENTAL NUTRITION PROGRAM FOR WOMEN, INFANTS,
AND CHILDREN (WIC)

For an additional amount for the special supplemental nutrition
program as authorized by section 17 of the Child Nutrition Act
of 1966 (42 U.S.C. 1786), $500,000,000, of which $400,000,000 shall
be placed in reserve to be allocated as the Secretary deems nec-
essary, notwithstanding section 17(i) of such Act, to support partici-
pation should cost or participation exceed budget estimates, and
of which $100,000,000 shall be for the purposes specified in section
17(h)(10)(B)(ii): Provided, That up to one percent of the funding
provided for the purposes specified in section 17(h)(10)(B)(ii) may
be reserved by the Secretary for Federal administrative activities
in support of those purposes.

COMMODITY ASSISTANCE PROGRAM

For an additional amount for the emergency food assistance
program as authorized by section 27(a) of the Food and Nutrition
Act of 2008 (7 U.S.C. 2036(a)) and section 204(a)(1) of the Emer-

ency Food Assistance Act of 1983 (7 U.S.C. 7508(a)(1)),
150,000,000: Provided, That of the funds made available, the Sec-
retary may use up to $50,000,000 for costs associated with the
distribution of commodities, of which up to $25,000,000 shall be
made available in fiscal year 2009.
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GENERAL PROVISIONS—THIS TITLE

SEC. 101. TEMPORARY INCREASE IN BENEFITS UNDER THE
SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM. (a) MAXIMUM
BENEFIT INCREASE.—

(1) IN GENERAL.—Beginning the first month that begins
not less than 25 days after the date of enactment of this
Act, the value of benefits determined under section 8(a) of
the Food and Nutrition Act of 2008 and consolidated block
grants for Puerto Rico and American Samoa determined under
section 19(a) of such Act shall be calculated using 113.6 percent
of the June 2008 value of the thrifty food plan as specified
under section 3(o) of such Act.

(2) TERMINATION.—

(A) The authority provided by this subsection shall
terminate after September 30, 2009.

(B) Notwithstanding subparagraph (A), the Secretary
of Agriculture may not reduce the value of the maximum
allotments, minimum allotments or consolidated block
grants for Puerto Rico and American Samoa below the
level in effect for fiscal year 2009 as a result of paragraph
(1)

(b) REQUIREMENTS FOR THE SECRETARY.—In carrying out this
section, the Secretary shall—

(1) consider the benefit increases described in subsection
(a) to be a “mass change”;

(2) require a simple process for States to notify households
of the increase in benefits;

(3) consider section 16(c)(3)(A) of the Food and Nutrition
Act of 2008 (7 U.S.C. 2025(c)(3)(A)) to apply to any errors
in the implementation of this section, without regard to the
120-day limit described in that section;

(4) disregard the additional amount of benefits that a
household receives as a result of this section in determining
the amount of overissuances under section 13 of the Food
and Nutrition Act of 2008 (7 U.S.C. 2022); and

(5) set the tolerance level for excluding small errors for
the purposes of section 16(c) of the Food and Nutrition Act
of 2008 (7 U.S.C. 2025(c)) at $50 through September 30, 2009.
(c) ADMINISTRATIVE EXPENSES.—

(1) IN GENERAL.—For the costs of State administrative
expenses associated with carrying out this section and admin-
istering the supplemental nutrition assistance program estab-
lished under the Food and Nutrition Act of 2008 (7 U.S.C.
2011 et seq.), the Secretary shall make available $145,000,000
in fiscal year 2009 and $150,000,000 in fiscal year 2010, of
which $4,500,000 is for necessary expenses of the Food and
Nutrition Service for management and oversight of the program
and for monitoring the integrity and evaluating the effects
of the payments made under this section.

(2) TIMING FOR FISCAL YEAR 2009.—Not later than 60 days
after the date of enactment of this Act, the Secretary shall
make available to States amounts for fiscal year 2009 under
paragraph (1).

(3) ALLOCATION OF FUNDS.—Except as provided for manage-
ment and oversight, funds described in paragraph (1) shall
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be made available as grants to State agencies for each fiscal

year as follows:

(A) 75 percent of the amounts available for each fiscal
year shall be allocated to States based on the share of
each State of households that participate in the supple-
mental nutrition assistance program as reported to the
Department of Agriculture for the most recent 12-month
period for which data are available, adjusted by the Sec-
retary (as of the date of enactment) for participation in
disaster programs under section 5(h) of the Food and Nutri-
tion Act of 2008 (7 U.S.C. 2014(h)); and

(B) 25 percent of the amounts available for each fiscal
year shall be allocated to States based on the increase
in the number of households that participate in the supple-
mental nutrition assistance program as reported to the
Department of Agriculture over the most recent 12-month
period for which data are available, adjusted by the Sec-
retary (as of the date of enactment) for participation in
disaster programs under section 5(h) of the Food and Nutri-
tion Act of 2008 (7 U.S.C. 2014(h)).

(d) FooD DISTRIBUTION PROGRAM ON INDIAN RESERVATIONS.—
For the costs relating to facility improvements and equipment
upgrades associated with the Food Distribution Program on Indian
Reservations, as established under section 4(b) of the Food and
Nutrition Act of 2008 (7 U.S.C. 2013(b)), the Secretary shall make
available $5,000,000: Provided, That administrative cost-sharing
requirements are not applicable to funds provided in accordance
with this provision.

(e) TREATMENT OF JOBLESS WORKERS.—

(1) REMAINDER OF FISCAL YEAR 2009 THROUGH FISCAL YEAR
2010.—Beginning with the first month that begins not less than
25 days after the date of enactment of this Act and for each
subsequent month through September 30, 2010, eligibility for
supplemental nutrition assistance program benefits shall not
be limited under section 6(0)(2) of the Food and Nutrition
Act of 2008 unless an individual does not comply with the
requirements of a program offered by the State agency that
meetﬁ the standards of subparagraphs (B) or (C) of that para-
graph.

(2) FISCAL YEAR 2011 AND THEREAFTER.—Beginning on
October 1, 2010, for the purposes of section 6(0) of the Food
and Nutrition Act of 2008 (7 U.S.C. 2015(0)), a State agency
shall disregard any period during which an individual received
benefits under the supplemental nutrition assistance program
prior to October 1, 2010.

(f) FUNDING.—There are appropriated to the Secretary out of
funds of the Treasury not otherwise appropriated such sums as
are necessary to carry out this section.

SEC. 102. AGRICULTURAL DISASTER ASSISTANCE TRANSITION. (a)
FEDERAL CROP INSURANCE ACT. Section 531(g) of the Federal Crop
Insurance Act (7 U.S.C. 1531(g)) is amended by adding at the
end the following:

“(T) 2008 TRANSITION ASSISTANCE.—

“(A) IN GENERAL.—Eligible producers on a farm
described in subparagraph (A) of paragraph (4) that failed
to timely pay the appropriate fee described in that subpara-
graph shall be eligible for assistance under this section
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in accordance with subparagraph (B) if the eligible pro-
ducers on the farm—

“(i) pay the appropriate fee described in paragraph
(4)(A) not later than 90 days after the date of enact-
ment of this paragraph; and

“{i)(I) in the case of each insurable commodity
of the eligible producers on the farm, excluding grazing
land, agree to obtain a policy or plan of insurance
under subtitle A (excluding a crop insurance pilot pro-
gram under that subtitle) for the next insurance year
for which crop insurance is available to the eligible
producers on the farm at a level of coverage equal
to 70 percent or more of the recorded or appraised
average yield indemnified at 100 percent of the
expected market price, or an equivalent coverage; and

“(II) in the case of each noninsurable commodity
of the eligible producers on the farm, agree to file
the required paperwork, and pay the administrative
fee by the applicable State filing deadline, for the non-
insured crop assistance program for the next year for
which a policy is available.

“(B) AMOUNT OF ASSISTANCE.—Eligible producers on
a farm that meet the requirements of subparagraph (A)
shall be eligible to receive assistance under this section
as if the eligible producers on the farm—

“{) in the case of each insurable commodity of
the eligible producers on the farm, had obtained a
policy or plan of insurance for the 2008 crop year
at a level of coverage not to exceed 70 percent or
more of the recorded or appraised average yield indem-
nified at 100 percent of the expected market price,
or an equivalent coverage; and

“(ii) in the case of each noninsurable commodity
of the eligible producers on the farm, had filed the
required paperwork, and paid the administrative fee
by the applicable State filing deadline, for the non-
insured crop assistance program for the 2008 crop year,
except that in determining the level of coverage, the
Secretary shall use 70 percent of the applicable yield.
“(C) EQUITABLE RELIEF.—Except as provided in

subparagraph (D), eligible producers on a farm that met
the requirements of paragraph (1) before the deadline
described in paragraph (4)(A) and are eligible to receive,
a disaster assistance payment under this section for a
production loss during the 2008 crop year shall be eligible
to receive an amount equal to the greater of—

“(i) the amount that would have been calculated
under subparagraph (B) if the eligible producers on
the farm had paid the appropriate fee under that
subparagraph; or

“(ii) the amount that would have been calculated
under subparagraph (A) of subsection (b)(3) if—

“I in clause (i) of that subparagTaph ‘120
percent’ is substituted for ‘115 percent’; and

“(II) in clause (ii) of that subparag‘raph, ‘125
is substituted for ‘120 percent’.
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“(D) LimiTATION.—For amounts made available under
this paragraph, the Secretary may make such adjustments
as are necessary to ensure that no producer receives a
payment under this paragraph for an amount in excess
of the assistance received by a similarly situated producer
that had purchased the same or higher level of crop insur-
ance prior to the date of enactment of this paragraph.

“(E) AUTHORITY OF THE SECRETARY.—The Secretary
may provide such additional assistance as the Secretary
considers appropriate to provide equitable treatment for
eligible producers on a farm that suffered production losses
in the 2008 crop year that result in multiyear production
losses, as determined by the Secretary.

“F) LACK OF ACCESS.—Notwithstanding any other
provision of this section, the Secretary may provide assist-
aﬁlce under this section to eligible producers on a farm
that—

“({) suffered a production loss due to a natural
cause during the 2008 crop year; and
“(ii) as determined by the Secretary—

“(I)(aa) except as provided in item (bb), lack
access to a policy or plan of insurance under sub-
title A; or

“(bb) do not qualify for a written agreement
because 1 or more farming practices, which the
Secretary has determined are good farming prac-
tices, of the eligible producers on the farm differ
significantly from the farming practices used by
producers of the same crop in other regions of
the United States; and

“(II) are not eligible for the noninsured crop
disaster assistance program established by section
196 of the Federal Agriculture Improvement and
Reform Act of 1996 (7 U.S.C. 7333).”.
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indemnified at 100 percent of the expected market
price, or an equivalent coverage; and
“(II) in the case of each noninsurable commodity
of the eligible producers on the farm, agree to file
the required paperwork, and pay the administrative
fee by the applicable State filing deadline, for the non-
insured crop assistance program for the next year for
which a policy is available.
“(B) AMOUNT OF ASSISTANCE.—Eligible producers on
a farm that meet the requirements of subparagraph (A)
shall be eligible to receive assistance under this section
as if the eligible producers on the farm—
“(i) in the case of each insurable commodity of
the eligible producers on the farm, had obtained a
policy or plan of insurance for the 2008 crop year
at a level of coverage not to exceed 70 percent or
more of the recorded or appraised average yield indem-
nified at 100 percent of the expected market price,
or an equivalent coverage; and
“(ii) in the case of each noninsurable commodity
of the eligible producers on the farm, had filed the
required paperwork, and paid the administrative fee
by the applicable State filing deadline, for the non-
insured crop assistance program for the 2008 crop year,
except that in determining the level of coverage, the
Secretary shall use 70 percent of the applicable yield.
“(C) EQUITABLE RELIEF.—Except as provided in
subparagraph (D), eligible producers on a farm that met
the requirements of paragraph (1) before the deadline
described in paragraph (4)(A) and are eligible to receive,
a disaster assistance payment under this section for a
production loss during the 2008 crop year shall be eligible
to receive an amount equal to the greater of—
“(i) the amount that would have been calculated

(b) TRADE AcCT OF 1974.—Section 901(g) of the Trade Act of under subparagraph (B) if the eligible producers on
1974 (19 U.S.C. 2497(g)) is amended by adding at the end the the farm had paid the appropriate fee under that
following: subparagraph; or

“(7) 2008 TRANSITION ASSISTANCE.—

“(A) IN GENERAL.—Eligible producers on a farm
described in subparagraph (A) of paragraph (4) that failed
to timely pay the appropriate fee described in that subpara-
graph shall be eligible for assistance under this section
in accordance with subparagraph (B) if the eligible pro-
ducers on the farm—

“(i) pay the appropriate fee described in paragraph

(4)(A) not later than 90 days after the date of enact-

ment of this paragraph; and

“{i)(I) in the case of each insurable commodity
of the eligible producers on the farm, excluding grazing
land, agree to obtain a policy or plan of insurance

under the Federal Crop Insurance Act (7 U.S.C. 1501

et seq.) (excluding a crop insurance pilot program

under that Act) for the next insurance year for which
crop insurance is available to the eligible producers
on the farm at a level of coverage equal to 70 percent
or more of the recorded or appraised average yield
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“(ii) the amount that would have been calculated
under subparagraph (A) of subsection (b)(3) if—
“I) in clause (i) of that subparagraph, ‘120
percent’ is substituted for ‘115 percent’; and
“(II) in clause (ii) of that subparagraph, ‘125
is substituted for ‘120 percent’.

“D) LIMITATION.—For amounts made available under
this paragraph, the Secretary may make such adjustments
as are necessary to ensure that no producer receives a
payment under this paragraph for an amount in excess
of the assistance received by a similarly situated producer
that had purchased the same or higher level of crop insur-
ance prior to the date of enactment of this paragraph.

“(E) AUTHORITY OF THE SECRETARY.—The Secretary
may provide such additional assistance as the Secretary
considers appropriate to provide equitable treatment for
eligible producers on a farm that suffered production losses
in the 2008 crop year that result in multiyear production
losses, as determined by the Secretary.
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“(F) LACK OF ACCESS.—Notwithstanding any other
provision of this section, the Secretary may provide assist-
a}rllce under this section to eligible producers on a farm
that—

“(i) suffered a production loss due to a natural
cause during the 2008 crop year; and

“(ii) as determined by the Secretary—

“(I)(aa) except as provided in item (bb), lack
access to a policy or plan of insurance under sub-
title A; or

“(bb) do not qualify for a written agreement
because 1 or more farming practices, which the
Secretary has determined are good farming prac-
tices, of the eligible producers on the farm differ
significantly from the farming practices used by
producers of the same crop in other regions of
the United States; and

“(II) are not eligible for the noninsured crop
disaster assistance program established by section
196 of the Federal Agriculture Improvement and
Reform Act of 1996 (7 U.S.C. 7333).”.

(c) FARM OPERATING LOANS.—

(1) IN GENERAL.—For the principal amount of direct farm
operating loans under section 311 of the Consolidated Farm
and Rural Development Act (7 U.S.C. 1941), $173,367,000.

(2) DIRECT FARM OPERATING LOANS.—For the cost of direct
farm operating loans, including the cost of modifying loans,
as defined in section 502 of the Congressional Budget Act
of 1974 (2 U.S.C. 661a), $20,440,000.

(d) 2008 AQUACULTURE ASSISTANCE.—

(1) DEFINITIONS.—In this subsection:

(A) ELIGIBLE AQUACULTURE PRODUCER.—The term
“eligible aquaculture producer” means an aquaculture pro-
ducer that during the 2008 calendar year, as determined
by the Secretary—

(1) produced an aquaculture species for which feed
costs represented a substantial percentage of the input
costs of the aquaculture operation; and

(ii) experienced a substantial price increase of feed
costs above the previous 5-year average.

(B) SECRETARY.—The term “Secretary” means the Sec-
retary of Agriculture.

(2) GRANT PROGRAM.—

(A) IN GENERAL.—Of the funds of the Commodity
Credit Corporation, the Secretary shall use not more than
$50,000,000, to remain available until September 30, 2010,
to carry out a program of grants to States to assist eligible
aquaculture producers for losses associated with high feed
input costs during the 2008 calendar year.

(B) NoriricATION.—Not later than 60 days after the
date of enactment of this Act, the Secretary shall notify
the State department of agriculture (or similar entity) in
each State of the availability of funds to assist eligible
aquaculture producers, including such terms as determined
by the Secretary to be necessary for the equitable treatment
of eligible aquaculture producers.

(C) PROVISION OF GRANTS.—
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(i) IN GENERAL.—The Secretary shall make grants
to States under this subsection on a pro rata basis
based on the amount of aquaculture feed used in each
State during the 2007 calendar year, as determined
by the Secretary.

(i) TiMING.—Not later than 120 days after the
date of enactment of this Act, the Secretary shall make
grants to States to provide assistance under this sub-
section.

(D) REQUIREMENTS.—The Secretary shall make grants
under this subsection only to States that demonstrate to
the satisfaction of the Secretary that the State will—

(i) use grant funds to assist eligible aquaculture
producers;

(ii) provide assistance to eligible aquaculture pro-
ducers not later than 60 days after the date on which
the State receives grant funds; and

(iii) not later than 30 days after the date on which
the State provides assistance to eligible aquaculture
producers, submit to the Secretary a report that
describes—

(I) the manner in which the State provided
assistance;

(II) the amounts of assistance provided per
species of aquaculture; and

(IIT) the process by which the State deter-
mined the levels of assistance to eligible aqua-
culture producers.

(3) REDUCTION IN PAYMENTS.—An eligible aquaculture pro-
ducer that receives assistance under this subsection shall not
be eligible to receive any other assistance under the supple-
mental agricultural disaster assistance program established
under section 531 of the Federal Crop Insurance Act (7 U.S.C.
1531) and section 901 of the Trade Act of 1974 (19 U.S.C.
2497) for any losses in 2008 relating to the same species of
aquaculture.

(4) REPORT TO CONGRESS.—Not later than 180 days after
the date of enactment of this Act, the Secretary shall submit
to the appropriate committees of Congress a report that—

(A) describes in detail the manner in which this sub-
section has been carried out; and

(B) includes the information reported to the Secretary
under paragraph (2)(D)(iii).

SEC. 103. For fiscal years 2009 and 2010, in the case of each
program established or amended by the Food, Conservation, and
Energy Act of 2008 (Public Law 110-246), other than by title
I of such Act, that is authorized or required to be carried out
using funds of the Commodity Credit Corporation—

(1) such funds shall be available for the purpose of covering
salaries and related administrative expenses, including tech-
nical assistance, associated with the implementation of the
program, without regard to the limitation on the total amount
of allotments and fund transfers contained in section 11 of
thedCommodity Credit Corporation Charter Act (15 U.S.C. 714i);
an

(2) the use of such funds for such purpose shall not be
considered to be a fund transfer or allotment for purposes
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of applying the limitation on the total amount of allotments

and fund transfers contained in such section.

SEC. 104. In addition to other available funds, of the funds
made available to the Rural Development mission area in this
title, not more than 3 percent of the funds can be used for adminis-
trative costs to carry out loan, loan guarantee and grant activities
funded in this title, which shall be transferred to and merged
with the appropriation for “Rural Development, Salaries and
Expenses”: Provided, That of this amount $1,750,000 shall be com-
mitted to agency projects associated with maintaining the compli-
ance, safety, and soundness of the portfolio of loans guaranteed
through the section 502 guaranteed loan program.

SEC. 105. Of the amounts appropriated in this title to the
“Rural Housing Service, Rural Community Facilities Program
Account”, the “Rural Business-Cooperative Service, Rural Business
Program Account”, and the “Rural Utilities Service, Rural Water
and Waste Disposal Program Account”, at least 10 percent shall
be allocated for assistance in persistent poverty counties: Provided,
That for the purposes of this section, the term “persistent poverty
counties” means any county that has had 20 percent or more
of its population living in poverty over the past 30 years, as meas-
ured by the 1980, 1990, and 2000 decennial censuses.

TITLE II—-COMMERCE, JUSTICE, SCIENCE, AND RELATED
AGENCIES

DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

ECONOMIC DEVELOPMENT ASSISTANCE PROGRAMS

For an additional amount for “Economic Development Assist-
ance Programs”, $150,000,000: Provided, That $50,000,000 shall
be for economic adjustment assistance as authorized by section
209 of the Public Works and Economic Development Act of 1965,
as amended (42 U.S.C. 3149): Provided further, That in allocating
the funds provided in the previous proviso, the Secretary of Com-
merce shall give priority consideration to areas of the Nation that
have experienced sudden and severe economic dislocation and job
loss due to corporate restructuring: Provided further, That not to
exceed 2 percent of the funds provided under this heading may
be transferred to and merged with the appropriation for “Salaries
and Expenses” for purposes of program administration and over-
sight: Provided further, That up to $50,000,000 of the funds provided
under this heading may be transferred to federally authorized
regional economic development commissions.

BUREAU OF THE CENSUS

PERIODIC CENSUSES AND PROGRAMS

For an additional amount for “Periodic Censuses and Pro-
grams”, $1,000,000,000.
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NATIONAL TELECOMMUNICATIONS AND INFORMATION
ADMINISTRATION

BROADBAND TECHNOLOGY OPPORTUNITIES PROGRAM

For an amount for “Broadband Technology Opportunities Pro-
gram”, $4,700,000,000: Provided, That of the funds provided under
this heading, not less than $4,350,000,000 shall be expended pursu-
ant to division B of this Act, of which: not less than $200,000,000
shall be available for competitive grants for expanding public com-
puter center capacity, including at community colleges and public
libraries; not less than $250,000,000 shall be available for competi-
tive grants for innovative programs to encourage sustainable adop-
tion of broadband service; and $10,000,000 shall be transferred
to “Department of Commerce, Office of Inspector General” for the
purposes of audits and oversight of funds provided under this
heading and such funds shall remain available until expended:
Provided further, That of the funds provided under this heading,
up to $350,000,000 may be expended pursuant to Public Law 110—
385 (47 U.S.C. 1301 note) and for the purposes of developing and
maintaining a broadband inventory map pursuant to division B
of this Act: Provided further, That of the funds provided under
this heading, amounts deemed necessary and appropriate by the
Secretary of Commerce, in consultation with the Federal Commu-
nications Commission (FCC), may be transferred to the FCC for
the purposes of developing a national broadband plan or for carrying
out any other FCC responsibilities pursuant to division B of this
Act, and only if the Committees on Appropriations of the House
and the Senate are notified not less than 15 days in advance
of the transfer of such funds: Provided further, That not more
than 3 percent of funds provided under this heading may be used
for administrative costs, and this limitation shall apply to funds
which may be transferred to the FCC.

DIGITAL-TO-ANALOG CONVERTER BOX PROGRAM

For an amount for “Digital-to-Analog Converter Box Program”,
$650,000,000, for additional coupons and related activities under
the program implemented under section 3005 of the Digital Tele-
vision Transition and Public Safety Act of 2005: Provided, That
of the amounts provided under this heading, $90,000,000 may be
for education and outreach, including grants to organizations for
programs to educate vulnerable populations, including senior citi-
zens, minority communities, people with disabilities, low-income
individuals, and people living in rural areas, about the transition
and to provide one-on-one assistance to vulnerable populations,
including help with converter box installation: Provided further,
That the amounts provided in the previous proviso may be trans-
ferred to the Federal Communications Commission (FCC) if deemed
necessary and appropriate by the Secretary of Commerce in con-
sultation with the FCC, and only if the Committees on Appropria-
tions of the House and the Senate are notified not less than 5
days in advance of transfer of such funds.
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NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY

SCIENTIFIC AND TECHNICAL RESEARCH AND SERVICES

For an additional amount for “Scientific and Technical Research
and Services”, $220,000,000.

CONSTRUCTION OF RESEARCH FACILITIES
For an additional amount for “Construction of Research Facili-

ties”, $360,000,000, of which $180,000,000 shall be for a competitive
construction grant program for research science buildings.

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

OPERATIONS, RESEARCH, AND FACILITIES

For an additional amount for “Operations, Research, and Facili-
ties”, $230,000,000.

PROCUREMENT, ACQUISITION AND CONSTRUCTION

For an additional amount for “Procurement, Acquisition and
Construction”, $600,000,000.

OFFICE OF INSPECTOR GENERAL

For an additional amount for “Office of Inspector General”,
$6,000,000, to remain available until September 30, 2013.

DEPARTMENT OF JUSTICE
GENERAL ADMINISTRATION

OFFICE OF INSPECTOR GENERAL

For an additional amount for “Office of Inspector General”,
$2,000,000, to remain available until September 30, 2013.

STATE AND LOoCAL LAW ENFORCEMENT ACTIVITIES
OFFICE ON VIOLENCE AGAINST WOMEN

VIOLENCE AGAINST WOMEN PREVENTION AND PROSECUTION
PROGRAMS

For an additional amount for “Violence Against Women Preven-
tion and Prosecution Programs”, $225,000,000 for grants to combat
violence against women, as authorized by part T of the Omnibus
Crime Control and Safe Streets Act of 1968 (42 U.S.C. 3796gg
et seq.): Provided, That, $50,000,000 shall be for transitional
housing assistance grants for victims of domestic violence, stalking
or sexual assault as authorized by section 40299 of the Violent
Crime Control and Law Enforcement Act of 1994 (Public Law
103-322).
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OFFICE OF JUSTICE PROGRAMS

STATE AND LOCAL LAW ENFORCEMENT ASSISTANCE

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $2,000,000,000, for the Edward Byrne Memorial
Justice Assistance Grant program as authorized by subpart 1 of
part E of title I of the Omnibus Crime Control and Safe Streets
Acts of 1968 (“1968 Act”), (except that section 1001(c), and the
special rules for Puerto Rico under section 505(g), of the 1968
Act, shall not apply for purposes of this Act).

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $225,000,000, for competitive grants to improve
the functioning of the criminal justice system, to assist victims
of crime (other than compensation), and youth mentoring grants.

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $40,000,000, for competitive grants to provide
assistance and equipment to local law enforcement along the
Southern border and in High-Intensity Drug Trafficking Areas to
combat criminal narcotics activity stemming from the Southern
border, of which $10,000,000 shall be transferred to “Bureau of
Alcohol, Tobacco, Firearms and Explosives, Salaries and Expenses”
for the ATF Project Gunrunner.

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $225,000,000, for assistance to Indian tribes,
notwithstanding Public Law 108-199, division B, title I, section
112(a)(1) (118 Stat. 62), which shall be available for grants under
section 20109 of subtitle A of title II of the Violent Crime Control
and Law Enforcement Act of 1994 (Public Law 103-322).

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $100,000,000, to be distributed by the Office
for Victims of Crime in accordance with section 1402(d)(4) of the
Victims of Crime Act of 1984 (Public Law 98-473).

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $125,000,000, for assistance to law enforcement
in rural States and rural areas, to prevent and combat crime,
especially drug-related crime.

For an additional amount for “State and Local Law Enforce-
ment Assistance”, $50,000,000, for Internet Crimes Against Chil-
dren (ICAC) initiatives.

COMMUNITY ORIENTED POLICING SERVICES

For an additional amount for “Community Oriented Policing
Services”, for grants under section 1701 of title I of the 1968
Omnibus Crime Control and Safe Streets Act (42 U.S.C. 3796dd)
for hiring and rehiring of additional career law enforcement officers
under part Q of such title, notwithstanding subsection (i) of such
section, $1,000,000,000.

SALARIES AND EXPENSES

For an additional amount, not elsewhere specified in this title,
for management and administration and oversight of programs
within the Office on Violence Against Women, the Office of Justice
Programs, and the Community Oriented Policing Services Office,
$10,000,000.
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SCIENCE
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
SCIENCE
For an additional amount for “Science”, $400,000,000.
AERONAUTICS
For an additional amount for “Aeronautics”, $150,000,000.
EXPLORATION
For an additional amount for “Exploration”, $400,000,000.

CROSS AGENCY SUPPORT

For an additional amount for “Cross Agency Support”,

$50,000,000.

OFFICE OF INSPECTOR GENERAL

For an additional amount for “Office of Inspector General”,

$2,000,000, to remain available until September 30, 2013.
NATIONAL SCIENCE FOUNDATION

RESEARCH AND RELATED ACTIVITIES

For an additional amount for “Research and Related Activities”,
$2,500,000,000: Provided, That $300,000,000 shall be available
solely for the Major Research Instrumentation program and
$200,000,000 shall be for activities authorized by title II of Public

Law 100-570 for academic research facilities modernization.

EDUCATION AND HUMAN RESOURCES

For an additional amount for “Education and Human

Resources”, $100,000,000.

MAJOR RESEARCH EQUIPMENT AND FACILITIES CONSTRUCTION

For an additional amount for “Major Research Equipment and

Facilities Construction”, $400,000,000.

OFFICE OF INSPECTOR GENERAL

For an additional amount for “Office of Inspector General”,

$2,000,000, to remain available until September 30, 2013.
GENERAL PROVISION—THIS TITLE

SEC. 201. Sections 1701(g) and 1704(c) of the Omnibus Crime
Control and Safe Streets Act of 1968 (42 U.S.C. 3796dd(g) and
3796dd-3(c)) shall not apply with respect to funds appropriated
in this or any other Act making appropriations for fiscal year
2009 or 2010 for Community Oriented Policing Services authorized

under part Q of such Act of 1968.
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TITLE III—DEPARTMENT OF DEFENSE
OPERATION AND MAINTENANCE

OPERATION AND MAINTENANCE, ARMY

For an additional amount for “Operation and Maintenance,
Army”, $1,474,525,000, to remain available for obligation until Sep-
tember 30, 2010, to improve, repair and modernize Department
of Defense facilities, restore and modernize real property to include
barracks, and invest in the energy efficiency of Department of
Defense facilities.

OPERATION AND MAINTENANCE, NAVY

For an additional amount for “Operation and Maintenance,
Navy”, $657,051,000, to remain available for obligation until Sep-
tember 30, 2010, to improve, repair and modernize Department
of Defense facilities, restore and modernize real property to include
barracks, and invest in the energy efficiency of Department of
Defense facilities.

OPERATION AND MAINTENANCE, MARINE CORPS

For an additional amount for “Operation and Maintenance,
Marine Corps”, $113,865,000, to remain available for obligation
until September 30, 2010, to improve, repair and modernize Depart-
ment of Defense facilities, restore and modernize real property
to include barracks, and invest in the energy efficiency of Depart-
ment of Defense facilities.

OPERATION AND MAINTENANCE, AIR FORCE

For an additional amount for “Operation and Maintenance,
Air Force”, $1,095,959,000, to remain available for obligation until
September 30, 2010, to improve, repair and modernize Department
of Defense facilities, restore and modernize real property to include
barracks, and invest in the energy efficiency of Department of
Defense facilities.

OPERATION AND MAINTENANCE, ARMY RESERVE

For an additional amount for “Operation and Maintenance,
Army Reserve”, $98,269,000, to remain available for obligation until
September 30, 2010, to improve, repair and modernize Department
of Defense facilities, restore and modernize real property to include
barracks, and invest in the energy efficiency of Department of
Defense facilities.

OPERATION AND MAINTENANCE, NAVY RESERVE

For an additional amount for “Operation and Maintenance,
Navy Reserve”, $55,083,000, to remain available for obligation until
September 30, 2010, to improve, repair and modernize Department
of Defense facilities, restore and modernize real property to include
barracks, and invest in the energy efficiency of Department of
Defense facilities.
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OPERATION AND MAINTENANCE, MARINE CORPS RESERVE

For an additional amount for “Operation and Maintenance,
Marine Corps Reserve”, $39,909,000, to remain available for obliga-
tion until September 30, 2010, to improve, repair and modernize
Department of Defense facilities, restore and modernize real prop-
erty to include barracks, and invest in the energy efficiency of
Department of Defense facilities.

OPERATION AND MAINTENANCE, AIR FORCE RESERVE

For an additional amount for “Operation and Maintenance,
Air Force Reserve”, $13,187,000, to remain available for obligation
until September 30, 2010, to improve, repair and modernize Depart-
ment of Defense facilities, restore and modernize real property
to include barracks, and invest in the energy efficiency of Depart-
ment of Defense facilities.

OPERATION AND MAINTENANCE, ARMY NATIONAL GUARD

For an additional amount for “Operation and Maintenance,
Army National Guard”, $266,304,000, to remain available for obliga-
tion until September 30, 2010, to improve, repair and modernize
Department of Defense facilities, restore and modernize real prop-
erty to include barracks, and invest in the energy efficiency of
Department of Defense facilities.

OPERATION AND MAINTENANCE, AIR NATIONAL GUARD

For an additional amount for “Operation and Maintenance,
Air National Guard”, $25,848,000, to remain available for obligation
until September 30, 2010, to improve, repair and modernize Depart-
ment of Defense facilities, restore and modernize real property
to include barracks, and invest in the energy efficiency of Depart-
ment of Defense facilities.

RESEARCH, DEVELOPMENT, TEST AND EVALUATION

RESEARCH, DEVELOPMENT, TEST AND EVALUATION, ARMY

For an additional amount for “Research, Development, Test
and Evaluation, Army”, $75,000,000, to remain available for obliga-
tion until September 30, 2010.

RESEARCH, DEVELOPMENT, TEST AND EVALUATION, NAVY

For an additional amount for “Research, Development, Test
and Evaluation, Navy”, $75,000,000, to remain available for obliga-
tion until September 30, 2010.

RESEARCH, DEVELOPMENT, TEST AND EVALUATION, AIR FORCE

For an additional amount for “Research, Development, Test
and Evaluation, Air Force”, $75,000,000, to remain available for
obligation until September 30, 2010.
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RESEARCH, DEVELOPMENT, TEST AND EVALUATION, DEFENSE-WIDE

For an additional amount for “Research, Development, Test
and Evaluation, Defense-Wide”, $75,000,000, to remain available
for obligation until September 30, 2010.

OTHER DEPARTMENT OF DEFENSE PROGRAMS
DEFENSE HEALTH PROGRAM

For an additional amount for “Defense Health Program”,
$400,000,000 for operation and maintenance, to remain available
for obligation until September 30, 2010, to improve, repair and
modernize military medical facilities, and invest in the energy effi-
ciency of military medical facilities.

OFFICE OF THE INSPECTOR GENERAL

For an additional amount for “Office of the Inspector General”,
$15,000,000 for operation and maintenance, to remain available
for obligation until September 30, 2011.

TITLE IV—ENERGY AND WATER DEVELOPMENT
DEPARTMENT OF DEFENSE—CIVIL
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS—CIVIL
INVESTIGATIONS

For an additional amount for “Investigations”, $25,000,000: Pro-
vided, That funds provided under this heading in this title shall
only be used for programs, projects or activities that heretofore
or hereafter receive funds provided in Acts making appropriations
available for Energy and Water Development: Provided further,
That funds provided under this heading in this title shall be used
for programs, projects or activities or elements of programs, projects
or activities that can be completed within the funds made available
in that account and that will not require new budget authority
to complete: Provided further, That for projects that are being
completed with funds appropriated in this Act that would otherwise
be expired for obligation, expired funds appropriated in this Act
may be used to pay the cost of associated supervision, inspection,
overhead, engineering and design on those projects and on subse-
quent claims, if any: Provided further, That the Secretary of the
Army shall submit a quarterly report to the Committees on Appro-
priations of the House of Representatives and the Senate detailing
the allocation, obligation and expenditures of these funds, beginning
not later than 45 days after enactment of this Act: Provided further,
That the Secretary shall have unlimited reprogramming authority
for these funds provided under this heading.

CONSTRUCTION

For an additional amount for “Construction”, $2,000,000,000:
Provided, That not less than $200,000,000 of the funds provided
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shall be for water-related environmental infrastructure assistance:
Provided further, That section 102 of Public Law 109-103 (33 U.S.C.
2221) shall not apply to funds provided in this title: Provided
further, That notwithstanding any other provision of law, funds
provided in this paragraph shall not be cost shared with the Inland
Waterways Trust Fund as authorized in Public Law 99-662: Pro-
vided further, That funds provided under this heading in this title
shall only be used for programs, projects or activities that heretofore
or hereafter receive funds provided in Acts making appropriations
available for Energy and Water Development: Provided further,
That funds provided under this heading in this title shall be used
for programs, projects or activities or elements of programs, projects
or activities that can be completed within the funds made available
in that account and that will not require new budget authority
to complete: Provided further, That the limitation concerning total
project costs in section 902 of the Water Resources Development
Act of 1986, as amended (33 U.S.C. 2280), shall not apply during
fiscal year 2009 to any project that received funds provided in
this title: Provided further, That funds appropriated under this
heading may be used by the Secretary of the Army, acting through
the Chief of Engineers, to undertake work authorized to be carried
out in accordance with section 14 of the Flood Control Act of
1946 (33 U.S.C. 701r); section 205 of the Flood Control Act of
1948 (33 U.S.C. 701s); section 206 of the Water Resources Develop-
ment Act of 1996 (33 U.S.C. 2330); or section 1135 of the Water
Resources Development Act of 1986 (33 U.S.C. 2309a), notwith-
standing the program cost limitations set forth in those sections:
Provided further, That for projects that are being completed with
funds appropriated in this Act that would otherwise be expired
for obligation, expired funds appropriated in this Act may be used
to pay the cost of associated supervision, inspection, overhead,
engineering and design on those projects and on subsequent claims,
if any: Provided further, That the Secretary of the Army shall
submit a quarterly report to the Committees on Appropriations
of the House of Representatives and the Senate detailing the alloca-
tion, obligation and expenditures of these funds, beginning not
later than 45 days after enactment of this Act: Provided further,
That the Secretary shall have unlimited reprogramming authority
for these funds provided under this heading.

MISSISSIPPI RIVER AND TRIBUTARIES

For an additional amount for “Mississippi River and Tribu-
taries”, $375,000,000: Provided, That funds provided under this
heading in this title shall only be used for programs, projects
or activities that heretofore or hereafter receive funds provided
in Acts making appropriations available for Energy and Water
Development: Provided further, That funds provided under this
heading in this title shall be used for programs, projects or activities
or elements of programs, projects or activities that can be completed
within the funds made available in that account and that will
not require new budget authority to complete: Provided further,
That the limitation concerning total project costs in section 902
of the Water Resources Development Act of 1986, as amended
(33 U.S.C. 2280), shall not apply during fiscal year 2009 to any
project that received funds provided in this title: Provided further,
That for projects that are being completed with funds appropriated
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in this Act that would otherwise be expired for obligation, expired
funds appropriated in this Act may be used to pay the cost of
associated supervision, inspection, overhead, engineering and design
on those projects and on subsequent claims, if any: Provided further,
That the Secretary of the Army shall submit a quarterly report
to the Committees on Appropriations of the House of Representa-
tives and the Senate detailing the allocation, obligation and expendi-
tures of these funds, beginning not later than 45 days after enact-
ment of this Act: Provided further, That the Secretary shall have
unlimited reprogramming authority for these funds provided under
this heading.

OPERATION AND MAINTENANCE

For an additional amount for “Operation and Maintenance”,
$2,075,000,000: Provided, That funds provided under this heading
in this title shall only be used for programs, projects or activities
that heretofore or hereafter receive funds provided in Acts making
appropriations available for Energy and Water Development: Pro-
vided further, That funds provided under this heading in this title
shall be used for programs, projects or activities or elements of
programs, projects or activities that can be completed within the
funds made available in that account and that will not require
new budget authority to complete: Provided further, That section
9006 of Public Law 110-114 shall not apply to funds provided
in this title: Provided further, That for projects that are being
completed with funds appropriated in this Act that would otherwise
be expired for obligation, expired funds appropriated in this Act
may be used to pay the cost of associated supervision, inspection,
overhead, engineering and design on those projects and on subse-
quent claims, if any: Provided further, That the Secretary of the
Army shall submit a quarterly report to the Committees on Appro-
priations of the House of Representatives and the Senate detailing
the allocation, obligation and expenditures of these funds, beginning
not later than 45 days after enactment of this Act: Provided further,
That the Secretary shall have unlimited reprogramming authority
for these funds provided under this heading.

REGULATORY PROGRAM

For an additional amount for “Regulatory Program”,
$25,000,000.

FORMERLY UTILIZED SITES REMEDIAL ACTION PROGRAM

For an additional amount for “Formerly Utilized Sites Remedial
Action Program”, $100,000,000: Provided, That funds provided
under this heading in this title shall be used for programs, projects
or activities or elements of programs, projects or activities that
can be completed within the funds made available in that account
and that will not require new budget authority to complete: Pro-
vided further, That for projects that are being completed with
funds appropriated in this Act that would otherwise be expired
for obligation, expired funds appropriated in this Act may be used
to pay the cost of associated supervision, inspection, overhead,
engineering and design on those projects and on subsequent claims,
if any: Provided further, That the Secretary of the Army shall
submit a quarterly report to the Committees on Appropriations
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of the House of Representatives and the Senate detailing the alloca-
tion, obligation and expenditures of these funds, beginning not
later than 45 days after enactment of this Act: Provided further,
That the Secretary shall have unlimited reprogramming authority
for these funds provided under this heading.

DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION

WATER AND RELATED RESOURCES

For an additional amount for “Water and Related Resources”,
$1,000,000,000: Provided, That of the amount appropriated under
this heading, not less than $126,000,000 shall be used for water
reclamation and reuse projects authorized under title XVI of Public
Law 102-575: Provided further, That funds provided in this Act
shall be used for elements of projects, programs or activities that
can be completed within these funding amounts and not create
budgetary obligations in future fiscal years: Provided further, That
$50,000,000 of the funds provided under this heading may be trans-
ferred to the Department of the Interior for programs, projects
and activities authorized by the Central Utah Project Completion
Act (titles II-V of Public Law 102-575): Provided further, That
$50,000,000 of the funds provided under this heading may be used
for programs, projects, and activities authorized by the California
Bay-Delta Restoration Act (Public Law 108-361): Provided further,
That not less than $60,000,000 of the funds provided under this
heading shall be used for rural water projects and shall be expended
primarily on water intake and treatment facilities of such projects:
Provided further, That not less than $10,000,000 of the funds pro-
vided under this heading shall be used for a bureau-wide inspection
of canals program in urbanized areas: Provided further, That the
costs of extraordinary maintenance and replacement activities car-
ried out with funds provided in this Act shall be repaid pursuant
to existing authority, except the length of repayment period shall
be as determined by the Commissioner, but in no case shall the
repayment period exceed 50 years and the repayment shall include
interest, at a rate determined by the Secretary of the Treasury
as of the beginning of the fiscal year in which the work is com-
menced, on the basis of average market yields on outstanding
marketable obligations of the United States with the remaining
periods of maturity comparable to the applicable reimbursement
period of the project adjusted to the nearest one-eighth of 1 percent
on the unamortized balance of any portion of the loan: Provided
further, That for projects that are being completed with funds
appropriated in this Act that would otherwise be expired for obliga-
tion, expired funds appropriated in this Act may be used to pay
the cost of associated supervision, inspection, overhead, engineering
and design on those projects and on subsequent claims, if any:
Provided further, That the Secretary of the Interior shall submit
a quarterly report to the Committees on Appropriations of the
House of Representatives and the Senate detailing the allocation,
obligation and expenditures of these funds, beginning not later
than 45 days after enactment of this Act: Provided further, That
the Secretary shall have unlimited reprogramming authority for
these funds provided under this heading.
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DEPARTMENT OF ENERGY
ENERGY PROGRAMS
ENERGY EFFICIENCY AND RENEWABLE ENERGY

For an additional amount for “Energy Efficiency and Renewable
Energy”, $16,800,000,000: Provided, That $3,200,000,000 shall be
available for Energy Efficiency and Conservation Block Grants for
implementation of programs authorized under subtitle E of title
V of the Energy Independence and Security Act of 2007 (42 U.S.C.
17151 et seq.), of which $2,800,000,000 is available through the
formula in subtitle E: Provided further, That the Secretary may
use the most recent and accurate population data available to
satisfy the requirements of section 543(b) of the Energy Independ-
ence and Security Act of 2007: Provided further, That the remaining
$400,000,000 shall be awarded on a competitive basis: Provided
further, That $5,000,000,000 shall be for the Weatherization Assist-
ance Program under part A of title IV of the Energy Conservation
and Production Act (42 U.S.C. 6861 et seq.): Provided further,
That $3,100,000,000 shall be for the State Energy Program author-
ized under part D of title III of the Energy Policy and Conservation
Act (42 U.S.C. 6321): Provided further, That $2,000,000,000 shall
be available for grants for the manufacturing of advanced batteries
and components and the Secretary shall provide facility funding
awards under this section to manufacturers of advanced battery
systems and vehicle batteries that are produced in the United
States, including advanced lithium ion batteries, hybrid electrical
systems, component manufacturers, and software designers: Pro-
vided further, That notwithstanding section 3304 of title 5, United
States Code, and without regard to the provisions of sections 3309
through 3318 of such title 5, the Secretary of Energy, upon a
determination that there is a severe shortage of candidates or
a critical hiring need for particular positions, may from within
the funds provided, recruit and directly appoint highly qualified
individuals into the competitive service: Provided further, That
such authority shall not apply to positions in the Excepted Service
or the Senior Executive Service: Provided further, That any action
authorized herein shall be consistent with the merit principles
of section 2301 of such title 5, and the Department shall comply
with the public notice requirements of section 3327 of such title
5.

ELECTRICITY DELIVERY AND ENERGY RELIABILITY

For an additional amount for “Electricity Delivery and Energy
Reliability,” $4,500,000,000: Provided, That funds shall be available
for expenses necessary for electricity delivery and energy reliability
activities to modernize the electric grid, to include demand respon-
sive equipment, enhance security and reliability of the energy infra-
structure, energy storage research, development, demonstration and
deployment, and facilitate recovery from disruptions to the energy
supply, and for implementation of programs authorized under title
XIIT of the Energy Independence and Security Act of 2007 (42
U.S.C. 17381 et seq.): Provided further, That $100,000,000 shall
be available for worker training activities: Provided further, That
notwithstanding section 3304 of title 5, United States Code, and
without regard to the provisions of sections 3309 through 3318
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of such title 5, the Secretary of Energy, upon a determination
that there is a severe shortage of candidates or a critical hiring
need for particular positions, may from within the funds provided,
recruit and directly appoint highly qualified individuals into the
competitive service: Provided further, That such authority shall
not apply to positions in the Excepted Service or the Senior Execu-
tive Service: Provided further, That any action authorized herein
shall be consistent with the merit principles of section 2301 of
such title 5, and the Department shall comply with the public
notice requirements of section 3327 of such title 5: Provided further,
That for the purpose of facilitating the development of regional
transmission plans, the Office of Electricity Delivery and Energy
Reliability within the Department of Energy is provided $80,000,000
within the available funds to conduct a resource assessment and
an analysis of future demand and transmission requirements after
consultation with the Federal Energy Regulatory Commission: Pro-
vided further, That the Office of Electricity Delivery and Energy
Reliability in coordination with the Federal Energy Regulatory
Commission will provide technical assistance to the North American
Electric Reliability Corporation, the regional reliability entities, the
States, and other transmission owners and operators for the forma-
tion of interconnection-based transmission plans for the Eastern
and Western Interconnections and ERCOT: Provided further, That
such assistance may include modeling, support to regions and States
for the development of coordinated State electricity policies, pro-
grams, laws, and regulations: Provided further, That $10,000,000
is provided to implement section 1305 of Public Law 110-140:
Provided further, That the Secretary of Energy may use or transfer
amounts provided under this heading to carry out new authority
for transmission improvements, if such authority is enacted in
any subsequent Act, consistent with existing fiscal management
practices and procedures.

FossIL ENERGY RESEARCH AND DEVELOPMENT

For an additional amount for “Fossil Energy Research and
Development”, $3,400,000,000.
NON-DEFENSE ENVIRONMENTAL CLEANUP
For an additional amount for “Non-Defense Environmental
Cleanup”, $483,000,000.
URANIUM ENRICHMENT DECONTAMINATION AND DECOMMISSIONING
Funp

For an additional amount for “Uranium Enrichment Decon-
tamination and Decommissioning Fund”, $390,000,000, of which
$70,000,000 shall be available in accordance with title X, subtitle
A of the Energy Policy Act of 1992.

SCIENCE
For an additional amount for “Science”, $1,600,000,000.
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ADVANCED RESEARCH PROJECTS AGENCY—ENERGY

For the Advanced Research Projects Agency—Energy,
$400,000,000, as authorized under section 5012 of the America
COMPETES Act (42 U.S.C. 16538).

TITLE 17—INNOVATIVE TECHNOLOGY LOAN GUARANTEE PROGRAM

For an additional amount for the cost of guaranteed loans
authorized by section 1705 of the Energy Policy Act of 2005,
$6,000,000,000, available until expended, to pay the costs of guaran-
tees made under this section: Provided, That of the amount provided
for title XVII, $25,000,000 shall be used for administrative expenses
in carrying out the guaranteed loan program: Provided further,
That of the amounts provided for title XVII, $10,000,000 shall
be transferred to and available for administrative expenses for
the Advanced Technology Vehicles Manufacturing Loan Program.

OFFICE OF THE INSPECTOR GENERAL

For necessary expenses of the Office of the Inspector General
in carrying out the provisions of the Inspector General Act of
1978, as amended, $15,000,000, to remain available until September
30, 2012.

ENVIRONMENTAL AND OTHER DEFENSE ACTIVITIES

DEFENSE ENVIRONMENTAL CLEANUP

For an additional amount for “Defense Environmental
Cleanup,” $5,127,000,000.

CONSTRUCTION, REHABILITATION, OPERATION, AND MAINTENANCE,
WESTERN AREA POWER ADMINISTRATION

For carrying out the functions authorized by title III, section
302(a)(1)(E) of the Act of August 4, 1977 (42 U.S.C. 7152), and
other related activities including conservation and renewable
resources programs as authorized, $10,000,000, to remain available
until expended: Provided, That the Administrator shall establish
such personnel staffing levels as he deems necessary to economically
and efficiently complete the activities pursued under the authority
granted by section 402 of this Act: Provided further, That this
appropriation is non-reimbursable.

GENERAL PROVISIONS—THIS TITLE

SEC. 401. BONNEVILLE POWER ADMINISTRATION BORROWING
AUTHORITY. For the purposes of providing funds to assist in
financing the construction, acquisition, and replacement of the
transmission system of the Bonneville Power Administration and
to implement the authority of the Administrator of the Bonneville
Power Administration under the Pacific Northwest Electric Power
Planning and Conservation Act (16 U.S.C. 839 et seq.), an additional
$3,250,000,000 in borrowing authority is made available under the
Federal Columbia River Transmission System Act (16 U.S.C. 838
et seq.), to remain outstanding at any time.
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SEC. 402. WESTERN AREA POWER ADMINISTRATION BORROWING

AUTHORITY. The Hoover Power Plant Act of 1984 (Public Law 98—
381) is amended by adding at the end the following:

“TITLE III—BORROWING AUTHORITY

“SEC. 301. WESTERN AREA POWER ADMINISTRATION BORROWING

AUTHORITY.

“(a) DEFINITIONS.—In this section:

“(1) ADMINISTRATOR.—The term ‘Administrator’ means the
Administrator of the Western Area Power Administration.

“(2) SECRETARY.—The term ‘Secretary’ means the Secretary
of the Treasury.

“(b) AUTHORITY.—

“(1) IN GENERAL.—Notwithstanding any other provision of
law, subject to paragraphs (2) through (5)—

“(A) the Western Area Power Administration may bor-
row funds from the Treasury; and

“(B) the Secretary shall, without further appropriation

and without fiscal year limitation, loan to the Western
Area Power Administration, on such terms as may be fixed
by the Administrator and the Secretary, such sums (not
to exceed, in the aggregate (including deferred interest),
$3,250,000,000 in outstanding repayable balances at any
one time) as, in the judgment of the Administrator, are
from time to time required for the purpose of—

“(i) constructing, financing, facilitating, planning,
operating, maintaining, or studying construction of new
or upgraded electric power transmission lines and
related facilities with at least one terminus within
the area served by the Western Area Power Adminis-
tration; and

“(ii) delivering or facilitating the delivery of power
generated by renewable energy resources constructed
or reasonably expected to be constructed after the date
of enactment of this section.

“(2) INTEREST.—The rate of interest to be charged in
connection with any loan made pursuant to this subsection
shall be fixed by the Secretary, taking into consideration market
yields on outstanding marketable obligations of the United
States of comparable maturities as of the date of the loan.

“(3) REFINANCING.—The Western Area Power Administra-
tion may refinance loans taken pursuant to this section within
the Treasury.

“(4) PARTICIPATION.—The Administrator may permit other
entities to participate in the financing, construction and owner-
ship projects financed under this section.

“(5) CONGRESSIONAL REVIEW OF DISBURSEMENT.—Effective
upon the date of enactment of this section, the Administrator
shall have the authority to have utilized $1,750,000,000 at
any one time. If the Administrator seeks to borrow funds above
$1,750,000,000, the funds will be disbursed unless there is
enacted, within 90 calendar days of the first such request,
a joint resolution that rescinds the remainder of the balance
of the borrowing authority provided in this section.

“(c) TRANSMISSION LINE AND RELATED FACILITY PROJECTS.—
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“1) IN GENERAL.—For repayment purposes, each trans-
mission line and related facility project in which the Western
Area Power Administration participates pursuant to this section
shall be treated as separate and distinct from—

“(A) each other such project; and

“(B) all other Western Area Power Administration
power and transmission facilities.

“(2) PROCEEDS.—The Western Area Power Administration
shall apply the proceeds from the use of the transmission
capacity from an individual project under this section to the
repayment of the principal and interest of the loan from the
Treasury attributable to that project, after reserving such funds
as the Western Area Power Administration determines are
necessary—

4 “(A) to pay for any ancillary services that are provided;
an

“(B) to meet the costs of operating and maintaining
the new project from which the revenues are derived.

“(3) SOURCE OF REVENUE.—Revenue from the use of projects
under this section shall be the only source of revenue for—

4 “(A) repayment of the associated loan for the project;
an

“(B) payment of expenses for ancillary services and
operation and maintenance.

“(4) LIMITATION ON AUTHORITY.—Nothing in this section
confers on the Administrator any additional authority or obliga-
tion to provide ancillary services to users of transmission facili-
ties developed under this section.

“(5) TREATMENT OF CERTAIN REVENUES.—Revenue from
ancillary services provided by existing Federal power systems
to users of transmission projects funded pursuant to this section
shall be treated as revenue to the existing power system that
provided the ancillary services.

“(d) CERTIFICATION.—

“(1) IN GENERAL.—For each project in which the Western
Area Power Administration participates pursuant to this sec-
tion, the Administrator shall certify, prior to committing funds
for any such project, that—

“(A) the project is in the public interest;

“(B) the project will not adversely impact system reli-
ability or operations, or other statutory obligations; and

“C) it is reasonable to expect that the proceeds from
fhe project shall be adequate to make repayment of the
oan.

“(2) FORGIVENESS OF BALANCES.—

“(A) IN GENERAL.—If, at the end of the useful life
of a project, there is a remaining balance owed to the
Treasury under this section, the balance shall be forgiven.

“(B) UNCONSTRUCTED PROJECTS.—Funds expended to
study projects that are considered pursuant to this section
but that are not constructed shall be forgiven.

“(C) NOTIFICATION.—The Administrator shall notify the
Secretary of such amounts as are to be forgiven under
this paragraph.

“(e) PUBLIC PROCESSES.—

“(1) POLICIES AND PRACTICES.—Prior to requesting any

loans under this section, the Administrator shall use a public
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process to develop practices and policies that implement the

authority granted by this section.

“(2) REQUESTS FOR INTEREST.—In the course of selecting
potential projects to be funded under this section, the Adminis-
trator shall seek Requests For Interest from entities interested
in identifying potential projects through one or more notices
published in the Federal Register.”

SEC. 403. SET-ASIDE FOR MANAGEMENT AND OVERSIGHT. Up
to 0.5 percent of each amount appropriated in this title may be
used for the expenses of management and oversight of the programs,
grants, and activities funded by such appropriation, and may be
transferred by the head of the Federal department or agency
involved to any other appropriate account within the department
or agency for that purpose: Provided, That the Secretary will provide
a report to the Committees on Appropriations of the House of
Representatives and the Senate 30 days prior to the transfer: Pro-
vided further, That funds set aside under this section shall remain
available for obligation until September 30, 2012.

SEC. 404. TECHNICAL CORRECTIONS TO THE ENERGY INDEPEND-
ENCE AND SECURITY ACT OF 2007. (a) Section 543(a) of the Energy
Independence and Security Act of 2007 (42 U.S.C. 17153(a)) is
amended—

(1) by redesignating paragraphs (2) through (4) as para-
graphs (3) through (5), respectively; and

(2) by striking paragraph (1) and inserting the following:

“(1) 34 percent to eligible units of local government—alter-
native 1, in accordance with subsection (b);

“(2) 34 percent to eligible units of local government—alter-
native 2, in accordance with subsection (b);”.

(b) Section 543(b) of the Energy Independence and Security
Act of 2007 (42 U.S.C. 17153(b)) is amended by striking “subsection
(a)(1)” and inserting “subsection (a)(1) or (2)”.

(c) Section 548(a)(1) of the Energy Independence and Security
Act of 2007 (42 U.S.C. 17158(a)(1)) is amending by striking
provided” and all that follows through “541(3)(B)”.

SEC. 405. AMENDMENTS TO TITLE XIII OF THE ENERGY
INDEPENDENCE AND SECURITY ACT OF 2007. Title XIII of the Energy
Independence and Security Act of 2007 (42 U.S.C. 17381 and fol-
lowing) is amended as follows:

) By amending subparagraph (A) of section 1304(b)(3)
to read as follows:

“(A) IN GENERAL.—In carrying out the initiative, the
Secretary shall provide financial support to smart grid
demonstration projects in urban, suburban, tribal, and
rural areas, including areas where electric system assets
are controlled by nonprofit entities and areas where electric
system assets are controlled by investor-owned utilities.”.
(2) By amending subparagraph (C) of section 1304(b)(3)

to read as follows:

“(C) FEDERAL SHARE OF COST OF TECHNOLOGY INVEST-
MENTS.—The Secretary shall provide to an electric utility
described in subparagraph (B) or to other parties financial
assistance for use in paying an amount equal to not more
than 50 percent of the cost of qualifying advanced grid
technology investments made by the electric utility or other
party to carry out a demonstration project.”.
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(3) By inserting after section 1304(b)(3)(D) the following
new subparagraphs:

“(E) AVAILABILITY OF DATA.—The Secretary shall estab-
lish and maintain a smart grid information clearinghouse
in a timely manner which will make data from smart
grid demonstration projects and other sources available
to the public. As a condition of receiving financial assistance
under this subsection, a utility or other participant in
a smart grid demonstration project shall provide such
information as the Secretary may require to become avail-
able through the smart grid information clearinghouse in
the form and within the timeframes as directed by the
Secretary. The Secretary shall assure that business propri-
etary information and individual customer information is
not included in the information made available through
the clearinghouse.

“(F) OPEN PROTOCOLS AND STANDARDS.—The Secretary
shall require as a condition of receiving funding under
this subsection that demonstration projects utilize open
protocols and standards (including Intemet based protocols
and standards) if available and appropriate.

(4) By amending paragraph (2) of section 1304((:) to read
as follows:

“2) to carry out subsection (b), such sums as may be
necessary.”

(5) By amendmg subsection (a) of section 1306 by striking
“reimbursement of one-fifth (20 percent)” and inserting “grants
of up to one-half (50 percent)”.

(6) By striking the last sentence of subsection (b)(9) of
section 1306.

(7) By striking “are eligible for” in subsection (c)(1) of
section 1306 and inserting “utilize”.

(8) By amending subsection (e) of section 1306 to read
as follows:

“(e) PROCEDURES AND RULES.—(1) The Secretary shall, within
60 days after the enactment of the American Recovery and Reinvest-
ment Act of 2009, by means of a notice of intent and subsequent
solicitation of grant proposals—

“(A) establish procedures by which applicants can obtain
grants of not more than one-half of their documented costs;

“(B) require as a condition of receiving funding under this
subsection that demonstration projects utilize open protocols
and standards (including Internet-based protocols and stand-
ards) if available and appropriate;

“(C) establish procedures to ensure that there is no duplica-
tion or multiple payment for the same investment or costs,
that the grant goes to the party making the actual expenditures
for the qualifying Smart Grid investments, and that the grants
made have a significant effect in encouraging and facilitating
the development of a smart grid;

“D) establish procedures to ensure there will be public
records of grants made, recipients, and qualifying Smart Grid
investments which have received grants; and

“(E) establish procedures to provide advance payment of
moneys up to the full amount of the grant award.

“(2) The Secretary shall have discretion and exercise reasonable
judgment to deny grants for investments that do not qualify.”.
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SEC. 406. RENEWABLE ENERGY AND ELECTRIC POWER TRANS-
MISSION LOAN GUARANTEE PROGRAM. (a) AMENDMENT.—Title XVII
of the Energy Policy Act of 2005 (42 U.S.C. 16511 et seq.) is
amended by adding the following at the end:

“SEC. 1705. TEMPORARY PROGRAM FOR RAPID DEPLOYMENT OF
RENEWABLE ENERGY AND ELECTRIC POWER TRANS-
MISSION PROJECTS.

“(a) IN GENERAL.—Notwithstanding section 1703, the Secretary
may make guarantees under this section only for the following
categories of projects that commence construction not later than
September 30, 2011:

“(1) Renewable energy systems, including incremental
hydropower, that generate electricity or thermal energy, and
facilities that manufacture related components.

“2) Electric power transmission systems, including
upgrading and reconductoring projects.

“(3) Leading edge biofuel projects that will use technologies
performing at the pilot or demonstration scale that the Sec-
retary determines are likely to become commercial technologies
and will produce transportation fuels that substantially reduce
life-cycle greenhouse gas emissions compared to other transpor-
tation fuels.

“(b) FACTORS RELATING TO ELECTRIC POWER TRANSMISSION SYS-
TEMS.—In determining to make guarantees to projects described
in subsection (a)(2), the Secretary may consider the following fac-
tors:

“(1) The viability of the project without guarantees.

“(2) The availability of other Federal and State incentives.

“(3) The importance of the project in meeting reliability

eds.
“(4) The effect of the project in meeting a State or region’s
environment (including climate change) and energy goals.

“(c) WAGE RATE REQUIREMENTS.—The Secretary shall require
that each recipient of support under this section provide reasonable
assurance that all laborers and mechanics employed in the perform-
ance of the project for which the assistance is provided, including
those employed by contractors or subcontractors, will be paid wages
at rates not less than those prevailing on similar work in the
locality as determined by the Secretary of Labor in accordance
with subchapter IV of chapter 31 of part A of subtitle II of title
40, United States Code (commonly referred to as the ‘Davis-Bacon
Act).

“(d) LIMITATION.—Funding under this section for projects
described in subsection (a)(3) shall not exceed $500,000,000.

“(e) SUNSET.—The authority to enter into guarantees under
this section shall expire on September 30, 2011.”.

(b) TABLE OF CONTENTS AMENDMENT.—The table of contents
for the Energy Policy Act of 2005 is amended by inserting after
the item relating to section 1704 the following new item:

“Sec. 1705. Temporary program for rapid deployment of renewable energy and elec-
tric power transmission projects.”.

SEC. 407. WEATHERIZATION ASSISTANCE PROGRAM AMEND-
MENTS. (a) INCOME LEVEL.—Section 412(7) of the Energy Conserva-
tion and Production Act (42 U.S.C. 6862(7)) is amended by striking
“150 percent” both places it appears and inserting “200 percent”.
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(b) ASSISTANCE LEVEL PER DWELLING UNIT.—Section 415(c)(1)
of the Energy Conservation and Production Act
6865(c)(1)) is amended by striking “$2,500” and inserting “$6, 500”

(c) EFFECTIVE USE OF FUNDs.—In providing funds made avail-
able by this Act for the Weatherization Assistance Program, the
Secretary may encourage States to give priority to using such
funds for the most cost-effective efficiency activities, which may
include insulation of attics, if, in the Secretary’s view, such use
of funds would increase the effectiveness of the program.

(d) TRAINING AND TECHNICAL ASSISTANCE.—Section 416 of the
Energy Conservation and Production Act (42 U.S.C. 6866) is
amended by striking “10 percent” and inserting “up to 20 percent”.

(e) ASSISTANCE FOR PREVIOUSLY WEATHERIZED DWELLING
UNiTs.—Section 415(c)(2) of the Energy Conservation and Produc-
tion Act (42 U.S.C. 6865(c)(2)) is amended by striking “September
30, 1979” and inserting “September 30, 1994”.

SEC. 408. TECHNICAL CORRECTIONS TO PuBLIC UTILITY REGU-
LATORY POLICIES ACT OF 1978. (a) Section 111(d) of the Public
Utility Regulatory Policies Act of 1978 (16 U.S.C. 2621(d)) is
amended by redesignating paragraph (16) relating to consideration
of smart grid investments (added by section 1307(a) of Public Law
110-140) as paragraph (18) and by redesignating paragraph (17)
relating to smart grid information (added by section 1308(a) of
Public Law 110-140) as paragraph (19).

(b) Subsections (b) and (d) of section 112 of the Public Utility
Regulatory Policies Act of 1978 (16 U.S.C. 2622) are each amended
by striking “(17) through (18)” in each place it appears and inserting
“(16) through (19)”.

SEC. 409. RENEWABLE ELECTRICITY TRANSMISSION STUDY. In
completing the 2009 National Electric Transmission Congestion
Study, the Secretary of Energy shall include—

(1) an analysis of the significant potential sources of renew-
able energy that are constrained in accessing appropriate
market areas by lack of adequate transmission capacity;

(2) an analysis of the reasons for failure to develop the
adequate transmission capacity;

(3) recommendations for achieving adequate transmission
capacity;

(4) an analysis of the extent to which legal challenges
filed at the State and Federal level are delaying the construc-
tion of transmission necessary to access renewable energy; and

(5) an explanation of assumptions and projections made
in the Study, including—

(A) assumptions and projections relating to energy effi-
ciency improvements in each load center;

(B) assumptions and projections regarding the location
and type of projected new generation capacity; and

(C) assumptions and projections regarding projected
deployment of distributed generation infrastructure.

SEC. 410. ADDITIONAL STATE ENERGY GRANTS. (a) IN GEN-
ERAL.—Amounts appropriated under the heading “Department of
Energy—Energy Programs—Energy Efficiency and Renewable
Energy” in this title shall be available to the Secretary of Energy
for making additional grants under part D of title III of the Energy
Policy and Conservation Act (42 U.S.C. 6321 et seq.). The Secretary
shall make grants under this section in excess of the base allocation
established for a State under regulations issued pursuant to the
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authorization provided in section 365(f) of such Act only if the
governor of the recipient State notifies the Secretary of Energy
in writing that the governor has obtained necessary assurances
that each of the following will occur:

(1) The applicable State regulatory authority will seek to
implement, in appropriate proceedings for each electric and
gas utility, with respect to which the State regulatory authority
has ratemaking authority, a general policy that ensures that
utility financial incentives are aligned with helping their cus-
tomers use energy more efficiently and that provide timely
cost recovery and a timely earnings opportunity for utilities
associated with cost-effective measurable and verifiable effi-
ciency savings, in a way that sustains or enhances utility
customers’ incentives to use energy more efficiently.

(2) The State, or the applicable units of local government
that have authority to adopt building codes, will implement
the following:

(A) A building energy code (or codes) for residential
buildings that meets or exceeds the most recently published
International Energy Conservation Code, or achieves
equivalent or greater energy savings.

(B) A building energy code (or codes) for commercial
buildings throughout the State that meets or exceeds the
ANSI/ASHRAE/IESNA Standard 90.1-2007, or achieves
equivalent or greater energy savings.

(C) A plan for the jurisdiction achieving compliance
with the building energy code or codes described in sub-
paragraphs (A) and (B) within 8 years of the date of enact-
ment of this Act in at least 90 percent of new and renovated
residential and commercial building space. Such plan shall
include active training and enforcement programs and
measurement of the rate of compliance each year.

(3) The State will to the extent practicable prioritize the
grants toward funding energy efficiency and renewable energy
programs, including—

(A) the expansion of existing energy efficiency pro-
grams approved by the State or the appropriate regulatory
authority, including energy efficiency retrofits of buildings
and industrial facilities, that are funded—

(i) by the State; or

(ii) through rates under the oversight of the
applicable regulatory authority, to the extent
applicable;

(B) the expansion of existing programs, approved by
the State or the appropriate regulatory authority, to sup-
port renewable energy projects and deployment activities,
including programs operated by entities which have the
authority and capability to manage and distribute grants,
loans, performance incentives, and other forms of financial
assistance; and

(C) cooperation and joint activities between States to
advance more efficient and effective use of this funding
to support the priorities described in this paragraph.

(b) STATE MATCH.—The State cost share requirement under
the item relating to “Department of Energy; Energy Conservation”
in title II of the Department of the Interior and Related Agencies
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Appropriations Act, 1985 (42 U.S.C. 6323a; 98 Stat. 1861) shall
not apply to assistance provided under this section.

(c) EQUIPMENT AND MATERIALS FOR ENERGY EFFICIENCY MEAS-
URES AND RENEWABLE ENERGY MEASURES.—No limitation on the
percentage of funding that may be used for the purchase and
installation of equipment and materials for energy efficiency meas-
ures and renewable energy measures under grants provided under
part D of title III of the Energy Policy and Conservation Act
(42 U.S.C. 6321 et seq.) shall apply to assistance provided under
this section.

TITLE V—FINANCIAL SERVICES AND GENERAL
GOVERNMENT

DEPARTMENT OF THE TREASURY

TREASURY INSPECTOR GENERAL FOR TAX ADMINISTRATION

SALARIES AND EXPENSES

For an additional amount for necessary expenses of the
Treasury Inspector General for Tax Administration in carrying
out the Inspector General Act of 1978, $7,000,000, to remain avail-
able until September 30, 2013, for oversight and audits of the
administration of the making work pay tax credit and economic
recovery payments under the American Recovery and Reinvestment
Act of 2009.

COMMUNITY DEVELOPMENT FINANCIAL INSTITUTIONS FUND
PROGRAM ACCOUNT

For an additional amount for “Community Development Finan-
cial Institutions Fund Program Account”, $100,000,000, to remain
available until September 30, 2010, for qualified applicants under
the fiscal year 2009 funding round of the Community Development
Financial Institutions Program, of which up to $8,000,000 may
be for financial assistance, technical assistance, training and out-
reach programs designed to benefit Native American, Native
Hawaiian, and Alaskan Native communities and provided primarily
through qualified community development lender organizations
with experience and expertise in community development banking
and lending in Indian country, Native American organizations,
tribes and tribal organizations and other suitable providers and
up to $2,000,000 may be used for administrative expenses: Provided,
That for the purpose of the fiscal year 2009 funding round, the
following statutory provisions are hereby waived: 12 U.S.C. 4707(e)
and 12 U.S.C. 4707(d): Provided further, That no awardee, together
with its subsidiaries and affiliates, may be awarded more than
5 percent of the aggregate funds available during fiscal year 2009
from the Community Development Financial Institutions Program:
Provided further, That no later than 60 days after the date of
enactment of this Act, the Department of the Treasury shall submit
to the Committees on Appropriations of the House of Representa-
tives and the Senate a detailed expenditure plan for funds provided
under this heading.
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INTERNAL REVENUE SERVICE
HEALTH INSURANCE TAX CREDIT ADMINISTRATION

For an additional amount to implement the health insurance
tax credit under the TAA Health Coverage Improvement Act of
2009, $80,000,000, to remain available until September 30, 2010.

GENERAL SERVICES ADMINISTRATION
REAL PROPERTY ACTIVITIES
FEDERAL BUILDINGS FUND
LIMITATIONS ON AVAILABILITY OF REVENUE
(INCLUDING TRANSFER OF FUNDS)

For an additional amount to be deposited in the Federal
Buildings Fund, $5,550,000,000, to carry out the purposes of the
Fund, of which not less than $750,000,000 shall be available for
Federal buildings and United States courthouses, not less than
$300,000,000 shall be available for border stations and land ports
of entry, and not less than $4,500,000,000 shall be available for
measures necessary to convert GSA facilities to High-Performance
Green Buildings, as defined in section 401 of Public Law 110—
140: Provided, That not to exceed $108,000,000 of the amounts
provided under this heading may be expended for rental of space,
related to leasing of temporary space in connection with projects
funded under this heading: Provided further, That not to exceed
$127,000,000 of the amounts provided under this heading may
be expended for building operations, for the administrative costs
of completing projects funded under this heading: Provided further,
That not to exceed $3,000,000 of the funds provided shall be for
on-the-job pre-apprenticeship and apprenticeship training programs
registered with the Department of Labor, for the construction,
repair, and alteration of Federal buildings: Provided further, That
not less than $5,000,000,000 of the funds provided under this
heading shall be obligated by September 30, 2010, and the
remainder of the funds provided under this heading shall be obli-
gated not later than September 30, 2011: Provided further, That
the Administrator of General Services is authorized to initiate
design, construction, repair, alteration, and other projects through
existing authorities of the Administrator: Provided further, That
the General Services Administration shall submit a detailed plan,
by project, regarding the use of funds made available in this Act
to the Committees on Appropriations of the House of Representa-
tives and the Senate within 45 days of enactment of this Act,
and shall provide notification to the Committees within 15 days
prior to any changes regarding the use of these funds: Provided
further, That, hereafter, the Administrator shall report to the
Committees on the obligation of these funds on a quarterly basis
beginning on June 30, 2009: Provided further, That of the amounts
provided, $4,000,000 shall be transferred to and merged with
“Government-Wide Policy”, for the Office of Federal High-Perform-
ance Green Buildings as authorized in the Energy Independence
and Security Act of 2007 (Public Law 110-140): Provided further,
That amounts provided under this heading that are savings or
cannot be used for the activity for which originally obligated may
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be deobligated and, notwithstanding any other provision of law,
reobligated for the purposes identified in the plan required under
this heading not less than 15 days after notification has been
provided to the Committees on Appropriations of the House of
Representatives and the Senate.

ENERGY-EFFICIENT FEDERAL MOTOR VEHICLE FLEET PROCUREMENT

For capital expenditures and necessary expenses of acquiring
motor vehicles with higher fuel economy, including: hybrid vehicles;
electric vehicles; and commercially-available, plug-in hybrid
vehicles, $300,000,000, to remain available until September 30,
2011: Provided, That none of these funds may be obligated until
the Administrator of General Services submits to the Committees
on Appropriations of the House of Representatives and the Senate,
within 90 days after enactment of this Act, a plan for expenditure
of the funds that details the current inventory of the Federal
fleet owned by the General Services Administration, as well as
other Federal agencies, and the strategy to expend these funds
to replace a portion of the Federal fleet with the goal of substantially
increasing energy efficiency over the current status, including
increasing fuel efficiency and reducing emissions: Provided further,
That, hereafter, the Administrator shall report to the Committees
on the obligation of these funds on a quarterly basis beginning
on September 30, 2009.

OFFICE OF INSPECTOR GENERAL

For an additional amount for the Office of the Inspector Gen-
eral, to remain available until September 30, 2013, for oversight
and audit of programs, grants, and projects funded under this
title, $7,000,000.

RECOVERY ACT ACCOUNTSK}I{LITY AND TRANSPARENCY
B D

For necessary expenses of the Recovery Act Accountability and
Transparency Board to carry out the provisions of title XV of
this Act, $84,000,000, to remain available until September 30, 2011.

SMALL BUSINESS ADMINISTRATION

SALARIES AND EXPENSES

For an additional amount, to remain available until September
30, 2010, $69,000,000, of which $24,000,000 is for marketing,
management, and technical assistance under section 7(m) of the
Small Business Act (15 U.S.C. 636(m)(4)) by intermediaries that
make microloans under the microloan program, and of which
$20,000,000 is for improving, streamlining, and automating
information technology systems related to lender processes and
lender oversight: Provided, That no later than 60 days after the
date of enactment of this Act, the Small Business Administration
shall submit to the Committees on Appropriations of the House
of Representatives and the Senate a detailed expenditure plan
for funds provided under the heading “Small Business Administra-
tion” in this Act.
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For an additional amount for the Office of Inspector General
in carrying out the provisions of the Inspector General Act of
1978, $10,000,000, to remain available until September 30, 2013,
for oversight and audit of programs, grants, and projects funded
under this title.

SURETY BOND GUARANTEES REVOLVING FUND

For additional capital for the Surety Bond Guarantees
Revolving Fund, authorized by the Small Business Investment Act
of 1958, $15,000,000, to remain available until expended.

BUSINESS LOANS PROGRAM ACCOUNT

For an additional amount for the cost of direct loans,
$6,000,000, to remain available until September 30, 2010, and
for an additional amount for the cost of guaranteed loans,
$630,000,000, to remain available until September 30, 2010: Pro-
vided, That of the amount for the cost of guaranteed loans,
$375,000,000 shall be for reimbursements, loan subsidies and loan
modifications for loans to small business concerns authorized in
section 501 of this title; and $255,000,000 shall be for loan subsidies
and loan modifications for loans to small business concerns author-
ized in section 506 of this title: Provided further, That such costs,
including the cost of modifying such loans, shall be as defined
in section 502 of the Congressional Budget Act of 1974.

ADMINISTRATIVE PROVISIONS—SMALL BUSINESS ADMINISTRATION

SEC. 501. FEE REDUCTIONS. (a) ADMINISTRATIVE PROVISIONS
SMALL BUSINESS ADMINISTRATION.—Until September 30, 2010, and
to the extent that the cost of such elimination or reduction of
fees is offset by appropriations, with respect to each loan guaranteed
under section 7(a) of the Small Business Act (15 U.S.C. 636(a))
and section 502 of this title, for which the application is approved
0}1: ﬁr after the date of enactment of this Act, the Administrator
shall—

(1) in lieu of the fee otherwise applicable under section
7(a)(23)(A) of the Small Business Act (15 U.S.C. 636(a)(23)(A)),
collliect no fee or reduce fees to the maximum extent possible;
an

(2) in lieu of the fee otherwise applicable under section
7(a)(18)(A) of the Small Business Act (15 U.S.C. 636(a)(18)(A)),
collect no fee or reduce fees to the maximum extent possible.
(b) TEMPORARY FEE ELIMINATION FOR THE 504 LOAN PRoO-

GRAM.—

(1) IN GENERAL.—Until September 30, 2010, and to the
extent the cost of such elimination in fees is offset by appropria-
tions, with respect to each project or loan guaranteed by the
Administrator pursuant to title V of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 695 et seq.) for which an application
is approved or pending approval on or after the date of enact-
ment of this Act—

(A) the Administrator shall, in lieu of the fee otherwise
applicable under section 503(d)(2) of the Small Business
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}nvestment Act of 1958 (15 U.S.C. 697(d)(2)), collect no
ee;

(B) a development company shall, in lieu of the proc-
essing fee under section 120.971(a)(1) of title 13, Code
of Federal Regulations (relating to fees paid by borrowers),
or any successor thereto, collect no fee.

(2) REIMBURSEMENT FOR WAIVED FEES.—

(A) IN GENERAL.—To the extent that the cost of such
payments is offset by appropriations, the Administrator
shall reimburse each development company that does not
collect a processing fee pursuant to paragraph (1)(B).

) AMOUNT.—The payment to a development company
under subparagraph (A) shall be in an amount equal to

1.5 percent of the net debenture proceeds for which the

development company does not collect a processing fee

pursuant to paragraph (1)(B).

(c) APPLICATION OF FEE ELIMINATIONS.—

(1) To the extent that amounts are made available to
the Administrator for the purpose of fee eliminations or reduc-
tions under subsection (a), the Administrator shall—

) first use any amounts provided to eliminate or
reduce fees paid by small business borrowers under clauses

(i) through (iii) of paragraph (18)(A), to the maximum

extent possible; and

(B) then use any amounts provided to eliminate or
reduce fees under paragraph (23)(A) paid by small business
lenders with assets less than $1,000,000,000 as of the
date of enactment; and

(C) then use any remaining amounts appropriated
under this title to reduce fees paid by small business
lenders other than those with assets less than
$1,000,000,000.

(2) The Administrator shall eliminate fees under sub-
sections (a) and (b) until the amount provided for such purposes,
as applicable, under the heading “Business Loans Program
Account” under the heading “Small Business Administration”
under this Act are expended.

SEC. 502. ECONOMIC STIMULUS LENDING PROGRAM FOR SMALL
BUSINESSES. (a) PURPOSE.—The purpose of this section is to permit
the Small Business Administration to guarantee up to 90 percent
of qualifying small business loans made by eligible lenders.

(b) DEFINITIONS.—For purposes of this section:

(1) The term “Administrator” means the Administrator of
the Small Business Administration.

(2) The term “qualifying small business loan” means any
loan to a small business concern pursuant to section 7(a) of
the Small Business Act (15 U.S.C. 636) or title V of the Small
Business Investment Act of 1958 (15 U.S.C. 695 and following)
except for such loans made under section 7(a)(31).

(3) The term “small business concern” has the same
meaning as provided by section 3 of the Small Business Act
(15 U.S.C. 632).

(c) QUALIFIED BORROWERS.—

(1) ALIENS UNLAWFULLY PRESENT IN THE UNITED STATES.—
A loan guarantee may not be made under this section for
a loan made to a concern if an individual who is an alien
unlawfully present in the United States—
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(A) has an ownership interest in that concern; or

(B) has an ownership interest in another concern that
itself has an ownership interest in that concern.

(2) FIRMS IN VIOLATION OF IMMIGRATION LAWS.—No loan
guarantee may be made under this section for a loan to any
entity found, based on a determination by the Secretary of
Homeland Security or the Attorney General to have engaged
in a pattern or practice of hiring, recruiting or referring for
a fee, for employment in the United States an alien knowing
the person is an unauthorized alien.

(d) CRIMINAL BACKGROUND CHECKS.—Prior to the approval of
any loan guarantee under this section, the Administrator may verify
the applicant’s criminal background, or lack thereof, through the
best available means, including, if possible, use of the National
Crime Information Center computer system at the Federal Bureau
of Investigation.

(e) APPLICATION OF OTHER LAW.—Nothing in this section shall
be construed to exempt any activity of the Administrator under
this section from the Federal Credit Reform Act of 1990 (title
V of the Congressional Budget and Impoundment Control Act of
1974; 2 U.S.C. 661 and following).

(f) SUNSET.—Loan guarantees may not be issued under this
section after the date 12 months after the date of enactment of
this Act.

(g) SMALL BUSINESs AcT PROVISIONS.—The provisions of the
Small Business Act applicable to loan guarantees under section
7 of that Act and regulations promulgated thereunder as of the
date of enactment of this Act shall apply to loan guarantees under
this section except as otherwise provided in this section.

(h) AUTHORIZATION.—There are authorized to be appropriated
such sums as may be necessary to carry out this section.

SEC. 503. ESTABLISHMENT OF SBA SECONDARY MARKET GUAR-
ANTEE AUTHORITY. (a) PURPOSE.—The purpose of this section is
to provide the Administrator with the authority to establish the
SBA Secondary Market Guarantee Authority within the SBA to
provide a Federal guarantee for pools of first lien 504 loans that
are to be sold to third-party investors.

(b) DEFINITIONS.—For purposes of this section:

(1) The term “Administrator” means the Administrator of
the Small Business Administration.

(2) The term “first lien position 504 loan” means the first
mortgage position, non-federally guaranteed loans made by pri-
vate sector lenders made under title V of the Small Business
Investment Act.

(c) ESTABLISHMENT OF AUTHORITY.—

(1) ORGANIZATION.—

(A) The Administrator shall establish a Secondary
Market Guarantee Authority within the Small Business
Administration.

(B) The Administrator shall appoint a Director of the
Authority who shall report to the Administrator.

(C) The Administrator is authorized to hire such per-
sonnel as are necessary to operate the Authority and may
contract such operations of the Authority as necessary to
qualified third party companies or individuals.
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(D) The Administrator is authorized to contract with
private sector fiduciary and custom dial agents as necessary
to operate the Authority.

(2) GUARANTEE PROCESS.—

(A) The Administrator shall establish, by rule, a
process in which private sector entities may apply to the
Administration for a Federal guarantee on pools of first
lien position 504 loans that are to be sold to third-party
investors.

(B) The Administrator is authorized to contract with
private sector fiduciary and custom dial agents as necessary
to operate the Authority.

(3) RESPONSIBILITIES.—

(A) The Administrator shall establish, by rule, a
process in which private sector entities may apply to the
SBA for a Federal guarantee on pools of first lien position
504 loans that are to be sold to third-party investors.

(B) The rule under this section shall provide for a
process for the Administrator to consider and make
decisions regarding whether to extend a Federal guarantee
referred to in clause (i). Such rule shall also provide that:

(1) The seller of the pools purchasing a guarantee
under this section retains not less than 5 percent of
the dollar amount of the pools to be sold to third-
party investors.

(i1) The Administrator shall charge fees, upfront
or annual, at a specified percentage of the loan amount
that is at such a rate that the cost of the program
under the Federal Credit Reform Act of 1990 (title
V of the Congressional Budget and Impoundment Con-
trol Act of 1974; 2 U.S.C. 661) shall be equal to zero.

(iii) The Administrator may guarantee not more
than $3,000,000,000 of pools under this authority.

(C) The Administrator shall establish documents, legal
covenants, and other required documentation to protect
the interests of the United States.

) The Administrator shall establish a process to
receive and disburse funds to entities under the authority
established in this section.

(d) LIMITATIONS.—

(1) The Administrator shall ensure that entities purchasing
a guarantee under this section are using such guarantee for
the purpose of selling 504 first lien position pools to third-
party investors.

(2) If the Administrator finds that any such guarantee
was used for a purpose other than that specified in paragraph
(1), the Administrator shall—

(A) prohibit the purchaser of the guarantee or its affili-
ates (within the meaning of the regulations under 13 CFR
121.103) from using the authority of this section in the
future; and

(B) take any other actions the Administrator, in con-
sultation with the Attorney General of the United States
deems appropriate.

(e) OVERSIGHT.—The Administrator shall submit a report to
Congress not later than the third business day of each month
setting forth each of the following:
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(1) The aggregate amount of guarantees extended under
this section during the preceding month.

(2) The aggregate amount of guarantees outstanding.

(3) Defaults and payments on defaults made under this
section.

(4) The identity of each purchaser of a guarantee found
by the Administrator to have misused guarantees under this
section.

(5) Any other information the Administrator deems nec-
essary to fully inform Congress of undue risk to the United
States associated with the issuance of guarantees under this
section.

(f) DURATION OF PROGRAM.—The authority of this section shall
terminate on the date 2 years after the date of enactment of
this section.

(g) FUNDING.—Such sums as necessary are authorized to be
appropriated to carry out the provisions of this section.

(h) BUDGET TREATMENT.—Nothing in this section shall be con-
strued to exempt any activity of the Administrator under this
section from the Federal Credit Reform Act of 1990 (title V of
the Congressional Budget and Impoundment Control Act of 1974;
2 U.S.C. 661 and following).

(i) EMERGENCY RULEMAKING AUTHORITY.—The Administrator
shall issue regulations under this section within 15 days after
the date of enactment of this section. The notice requirements
of section 553(b) of title 5, United States Code shall not apply
to the promulgation of such regulations.

SEC. 504. STIMULUS FOR COMMUNITY DEVELOPMENT LENDING.
(a) Low INTEREST REFINANCING UNDER THE LOCAL DEVELOPMENT
BUSINESS LOAN PROGRAM.—Section 502 of the Small Business
Investment Act of 1958 (15 U.S.C. 696) is amended by adding
at the end the following:

“(7) PERMISSIBLE DEBT REFINANCING.—

“(A) IN GENERAL.—Any financing approved under this
title may include a limited amount of debt refinancing.

“(B) ExpANsIONs.—If the project involves expansion
of a small business concern, any amount of existing indebt-
edness that does not exceed 50 percent of the project cost
of the expansion may be refinanced and added to the expan-
sion cost, if—

“(i) the proceeds of the indebtedness were used
to acquire land, including a building situated thereon,
to construct a building thereon, or to purchase equip-
ment;

“(i1) the existing indebtedness is collateralized by
fixed assets;

“(iii) the existing indebtedness was incurred for
the benefit of the small business concern;

“(iv) the financing under this title will be used
only for refinancing existing indebtedness or costs
relating to the project financed under this title;

“(v) the financing under this title will provide a
substantial benefit to the borrower when prepayment
penalties, financing fees, and other financing costs are
accounted for;
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“(vi) the borrower has been current on all pay-

ments due on the existing debt for not less than 1

year preceding the date of refinancing; and

“(vii) the financing under section 504 will provide
better terms or rate of interest than the existing
indebtedness at the time of refinancing.”.

(b) JoB CREATION GoOALS.—Section 501(e)(1) and section
501(e)(2) of the Small Business Investment Act (15 U.S.C. 695)
are each amended by striking “$50,000” and inserting “$65,000”.

SEC. 505. INCREASING SMALL BUSINESS INVESTMENT. (a) SIM-
PLIFIED MAXIMUM LEVERAGE LimiTs.—Section 303(b) of the Small
Business Investment Act of 1958 (15 U.S.C. 683(b)) is amended
as follows:

(1) By striking so much of paragraph (2) as precedes sub-
paragraphs (C) and (D) and inserting the following:
“(2) MAXIMUM LEVERAGE.—

“(A) IN GENERAL.—The maximum amount of out-
standing leverage made available to any one company
licensed under section 301(c) of this Act may not exceed
the lesser of—

“(i) 300 percent of such company’s private capital;
or

“(ii) $150,000,000.

“(B) MULTIPLE LICENSES UNDER COMMON CONTROL.—
The maximum amount of outstanding leverage made avail-
able to two or more companies licensed under section 301(c)
of this Act that are commonly controlled (as determined
by the Administrator) and not under capital impairment
may not exceed $225,000,000.”;

(2) By amending paragraph (2)(C) by inserting “(i)” before

“In calculating” and adding the following at the end thereof:

“(11) The maximum amount of outstanding leverage
made available to—

“I) any 1 company described in clause (iii)
may not exceed the lesser of 300 percent of private
capital of the company, or $175,000,000; and

“(ID 2 or more companies described in clause
(iii) that are under common control (as determined
by the Administrator) may not exceed
$250,000,000.

“(iii) A company described in this clause is a com-
pany licensed under section 301(c) in the first fiscal
year after the date of enactment of this clause or
any fiscal year thereafter that certifies in writing that
not less than 50 percent of the dollar amount of invest-
ments of that company shall be made in companies
that are located in a low-income geographlc area (as
that term is defined in section 351).”.

(3) By striking paragraph (4).

(b) SIMPLIFIED AGGREGATE INVESTMENT LIMITATIONS.—Section
306(a) of the Small Business Investment Act of 1958 (15 U.S.C.
686(a)) is amended to read as follows:

“(a) PERCENTAGE LIMITATION ON PRIVATE CAPITAL.—If any
small business investment company has obtained financing from
the Administrator and such financing remains outstanding, the
aggregate amount of securities acquired and for which commitments
may be issued by such company under the provisions of this title
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for any single enterprise shall not, without the approval of the
Administrator, exceed 10 percent of the sum of—
“(1) the private capital of such company; and
“(2) the total amount of leverage projected by the company
in the company’s business plan that was approved by the

Administrator at the time of the grant of the company’s

license.”.

(c) INVESTMENTS IN SMALLER ENTERPRISES.—Section 303(d) of
the Small Business Investment Act of 1958 (15 U.S.C. 683(d))
is amended to read as follows:

“(d) INVESTMENTS IN SMALLER ENTERPRISES.—The Adminis-
trator shall require each licensee, as a condition of approval of
an application for leverage, to certify in writing that not less than
25 percent of the aggregate dollar amount of financings of that
licensee shall be provided to smaller enterprises.”.

SEC. 506. BUSINESS STABILIZATION PROGRAM. (a) IN GENERAL.—
Subject to the availability of appropriations, the Administrator of
the Small Business Administration shall carry out a program to
provide loans on a deferred basis to viable (as such term is deter-
mined pursuant to regulation by the Administrator of the Small
Business Administration) small business concerns that have a quali-
fying small business loan and are experiencing immediate financial
hardship.

(b) ELIGIBLE BORROWER.—A small business concern as defined
under section 3 of the Small Business Act (15 U.S.C. 632).

(c) QUALIFYING SMALL BUSINESs LOAN.—A loan made to a
small business concern that meets the eligibility standards in sec-
tion 7(a) of the Small Business Act (15 U.S.C. 636(a)) but shall
not include loans guarantees (or loan guarantee commitments made)
by the Administrator prior to the date of enactment of this Act.

(d) LoAN S1zE.—Loans guaranteed under this section may not
exceed $35,000.

(e) PURPOSE.—Loans guaranteed under this program shall be
used to make periodic payment of principal and interest, either
in full or in part, on an existing qualifying small business loan
for a period of time not to exceed 6 months.

f) LoaN TERMS.—Loans made under this section shall:

(1) carry a 100 percent guaranty; and
(2) have interest fully subsidized for the period of repay-
ment.
b 1{g) REPAYMENT.—Repayment for loans made under this section
shall—
(1) be amortized over a period of time not to exceed 5
years; and
(2) not begin until 12 months after the final disbursement
of funds is made.

(h) COLLATERAL.—The Administrator of the Small Business
Administration may accept any available collateral, including
subordinated liens, to secure loans made under this section.

(i) FEES.—The Administrator of the Small Business Administra-
tion is prohibited from charging any processing fees, origination
fees, application fees, points, brokerage fees, bonus points, prepay-
ment penalties, and other fees that could be charged to a loan
applicant for loans under this section.

(j) SUNSET.—The Administrator of the Small Business Adminis-
tration shall not issue loan guarantees under this section after
September 30, 2010.
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(k) EMERGENCY RULEMAKING AUTHORITY.—The Administrator
of the Small Business Administration shall issue regulations under
this section within 15 days after the date of enactment of this
section. The notice requirements of section 553(b) of title 5, United
States Code shall not apply to the promulgation of such regulations.
SEC. 507. GAO REPORT.

(a) REPORT.—Not later than 60 days after the enactment of
this Act, the Comptroller General of the United States shall report
to the Congress on the actions of the Administrator in implementing
th(le authorities established in the administrative provisions of this
title.

(b) INCLUDED ITEM.—The report under this section shall include
a summary of the activity of the Administrator under this title
and an analysis of whether he is accomplishing the purpose of
increasing liquidity in the secondary market for Small Business
Administration loans.

SEC. 508. SURETY BONDS.

(a) MAXIMUM BOND AMOUNT.—Section 411(a)(1) of the Small
Business Investment Act of 1958 (15 U.S.C. 694b(a)1)) is
amended—

(1) by inserting “(A)” after “(1)”;

(2) by striking “$2,000,000” and inserting “$5,000,000”; and

(3) by adding at the end the following:

“(B) The Administrator may guarantee a surety under subpara-
graph (A) for a total work order or contract amount that does
not exceed $10,000,000, if a contracting officer of a Federal agency
certifies that such a guarantee is necessary.”.

(b) DENIAL OF LIABILITY—

Section 411 of the Small Business Investment Act of 1958
(15 U.S.C. 694b) is amended—

(1) by striking subsection (e) and inserting the following:
“(e) REIMBURSEMENT OF SURETY; CONDITIONS.—

Pursuant to any such guarantee or agreement, the Administration
shall reimburse the surety, as provided in subsection (c¢) of this
section, except that the Administration shall be relieved of liability
(}n whole or in part within the discretion of the Administration)
if—

(1) the surety obtained such guarantee or agreement, or
applied for such reinbursement, by fraud or material misrepre-
sentation,

(2) the total contract amount at the time of execution
of the bond or bonds exceeds $5,000,000,

(3) the surety has breached a material term or condition
of such guarantee agreement, or

(4) the surety has substantially violated the regulations
promulgated by the Administration pursuant to subsection (d).”
(2) by adding at the end the following:

“(k) For bonds made or executed with the prior approval of
the Administration, the Administration shall not deny liability to
a surety based upon material information that was provided as
part of the guaranty application.”.

(c) SIZE STANDARDS.—Section 410 of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 694a) is amended by adding at the
end the following:

“(9) Notwithstanding any other provision of law or any
rule, regulation, or order of the Administration, for purposes
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of sections 410, 411, and 412 the term ‘small business concern’
means a business concern that meets the size standard for
the primary industry in which such business concern, and
the affiliates of such business concern, is engaged, as deter-
mined by the Administrator in accordance with the North Amer-
ican Industry Classification System.”.

(d) STuDY—The Administrator of the Small Business Adminis-
tration shall conduct a study of the current funding structure of
the surety bond program carried out under part B (15 U.S.C.
694a et seq.) of title IV of the Small Business Investment Act
of 1958. The study shall include--

(1) an assessment of whether the program’s current funding
framework and program fees are inhibiting the program’s
growth;

(2) an assessment of whether surety companies and small
business concerns could benefit from an alternative funding
structure; and
(e) REPORT—Not later than 180 days after the date of enact-

ment of this Act, the Administrator shall submit to Congress a
report on the results of the study required under subsection (d).

(f) SUNSET.—The amendments made by this section shall

remain in effect until September 30, 2010.

SEC. 509. ESTABLISHMENT OF SBA SECONDARY MARKET LENDING
AUTHORITY.

(a) PURPOSE.—The purpose of this section is to provide the
Small Business Administration with the authority to establish a
Secondary Market Lending Authority within the SBA to make
loans to the systemically important SBA secondary market broker-
dealers who operate the SBA secondary market.

(b) DEFINITIONS.—For purposes of this section:

(1) The term “Administrator” means the Administrator of
the SBA.
(2) The term “SBA” means the Small Business Administra-

tion.

(3) The terms “Secondary Market Lending Authority” and
“Authority” mean the office establishedunder subsection (c).

(4) The term “SBA secondary market” meansthe market
for the purchase and sale of loans originated, underwritten,
and closed under the Small Business Act.

(5) The term “Systemically Important Secondary Market
Broker-Dealers” mean those entities designated under sub-
section (¢)(1) as vital to the continued operation of the SBA
secondary market by reason of their purchase and sale of
the government guaranteed portion of loans, or pools of
loans,originated, underwritten, and closed under the Small
Business Act.

(c) RESPONSIBILITIES, AUTHORITIES, ORGANIZATION, AND LIMITA-
TIONS.—

(1) DESIGNATION OF SYSTEMICALLY IMPORTANT SBA SEC-
ONDARY MARKET BROKER-DEALERS.—The Administrator shall
establish a process to designate, in consultation with the Board
of Governors of the Federal Reserve and the Secretary of the
Treasury, Systemically Important Secondary Market Broker-
Dealers.

(2) ESTABLISHMENT OF SBA SECONDARY MARKET LENDING
AUTHORITY.—
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(A) ORGANIZATION.—

(i) The Administrator shall establish within the
SBA an office to provide loans to Systemically Impor-
tant Secondary Market Broker-dealers to be used for
the purpose of financing the inventory of the govern-
ment guaranteed portion of loans, originated, under-
written, and closed under the Small Business Act or
pools of such loans.

(ii) The Administrator shall appoint a Director of
the Authority who shall report to the Administrator.

(iii) The Administrator is authorized to hire such
personnel as are necessary to operate the Authority.

(iv) The Administrator may contract such
Authority operations as he determines necessary to
qualified third-party companies or individuals.

(v) The Administrator is authorized to contract
with private sector fiduciary and custodial agents as
necessary to operate the Authority.

(B) LoaNs.—

(i) The Administrator shall establish by rule a
process under which Systemically Important SBA Sec-
ondary Market Broker-Dealers designated under para-
graph (1) may apply to the Administrator for loans
under this section.

(ii) The rule under clause (i) shall provide a process
for the Administrator to consider and make decisions
regarding whether or not to extend a loan applied
for under this section. Such rule shall include provi-
sions to assure each of the following:

(I) That loans made under this section are
for the sole purpose of financing the inventory
of the govern ment guaranteed portion of loans,
originated, underwritten, and closed under the
Small Business Act or pools of such loans.

(II) That loans made under this section are
fully collateralized to the satisfaction of the
Administrator.

(ITI) That there is no limit to the frequency
in which a borrower may borrow under this section
unless the Administrator determines that doing
so would create an undue risk of loss to the agency
or the United States.

(IV) That there is no limit on the size of a
loan, subject to the discretion of the Administrator.
(iii) Interest on loans under this section shall not

exceed the Federal Funds target rate as established
by the Federal Reserve Board of Governors plus 25
basis points.

(iv) The rule under this section shall provide for
such loan documents, legal covenants, -collateral
requirements and other required documentation as nec-
essary to protect the interests of the agency, the United
States, and the taxpayer.

(v) The Administrator shall establish custodial
accounts to safeguard any collateral pledged to the
SBA in connection with a loan under this section.

90 of 361



ACC's 2009 Annual Meeting

H.R.1—47

(vi) The Administrator shall establish a process
to disburse and receive funds to and from borrowers
under this section.

(C) LIMITATIONS ON USE OF LOAN PROCEEDS BY SYSTEMICALLY
IMPORTANT SECONDARY MARKET BROKER-DEALERS.—The Adminis-
trator shall ensure that borrowers under this section are using
funds provided under this section only for the purpose specified
in subparagraph (B)(ii)(I). If the Administrator finds that such
funds were used for any other purpose, the Administrator shall—

(i) require immediate repayment of outstanding loans;

(i) prohibit the borrower, its affiliates, or any future cor-
porate manifestation of the borrower from using the Authority;
and

(iii) take any other actions the Administrator, in consulta-
tion with the Attorney General of the United States,
deemsappropriate.

(d) REPORT TO CONGRESS.—The Administrator shall submit
a report to Congress not later than the third business day of
each month containing a statement of each of the following:

(1) The aggregate loan amounts extended during the pre-
ceding month under this section.

(2) The aggregate loan amounts repaid under this section
during the proceeding month.

(3) The aggregate loan amount outstanding under this sec-
tion.

(4) The aggregate value of assets held as collateral under
this section;

(5) The amount of any defaults or delinquencies on loans
made under this section.

(6) The identity of any borrower found by the Administrator
to misuse funds made available under this section.

(7) Any other information the Administrator deems nec-
essary to fully inform Congress of undue risk of financial loss
to the United States in connection with loans made under
this section.

(e) DURATION.—The authority of this section shall remain in
effect for a period of 2 years after the date of enactment of this
section.

(f) FEES.—The Administrator shall charge fees, up front,
annual, or both at a specified percentage of the loan amount that
is at such a rate that the cost of the program under the Federal
Credit Reform Act of 1990 ((title V of the Congressional Budget
and Impoundment Control Act of 1974; 2 U.S.C. 661) shall be
equal to zero.

(h) BUDGET TREATMENT.—Nothing in this section shall be con-
strued to exempt any activity of the Administrator under this
section from the Federal Credit Reform Act of 1990 (title V of
the Congressional Budget and Im poundment Control Act of 1974;
2 U.S.C. 661 and following).

(i) EMERGENCY RULEMAKING AUTHORITY.—The Administrator
shall promulgate regulations under this section within 30 days
after the date of enactment of enactment of this section. In promul-
gating these regulations,the Administrator the notice requirements
of section 553(b) of title 5 of the United States Code shall not
apply.
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TITLE VI—-DEPARTMENT OF HOMELAND SECURITY

OFFICE OF THE UNDER SECRETARY FOR MANAGEMENT

For an additional amount for the “Office of the Under Secretary
for Management”, $200,000,000 for planning, design, construction
costs, site security, information technology infrastructure, fixtures,
and related costs to consolidate the Department of Homeland Secu-
rity headquarters: Provided, That no later than 60 days after the
date of enactment of this Act, the Secretary of Homeland Security,
in consultation with the Administrator of General Services, shall
submit to the Committees on Appropriations of the Senate and
the House of Representatives a plan for the expenditure of these
funds.

OFFICE OF INSPECTOR GENERAL

For an additional amount for the “Office of Inspector General”,
$5,000,000, to remain available until September 30, 2012, for over-
sight and audit of programs, grants, and projects funded under
this title.

U.S. CusToMS AND BORDER PROTECTION

SALARIES AND EXPENSES

For an additional amount for “Salaries and Expenses”,
$160,000,000, of which $100,000,000 shall be for the procurement
and deployment of non-intrusive inspection systems; and of which
$60,000,000 shall be for procurement and deployment of tactical
communications equipment and radios: Provided, That no later
than 45 days after the date of enactment of this Act, the Secretary
of Homeland Security shall submit to the Committees on Appropria-
tions of the Senate and the House of Representatives a plan for
expenditure of these funds.

BORDER SECURITY FENCING, INFRASTRUCTURE, AND TECHNOLOGY

For an additional amount for “Border Security Fencing, Infra-
structure, and Technology”, $100,000,000 for expedited development
and deployment of border security technology on the Southwest
border: Provided, That no later than 45 days after the date of
enactment of this Act, the Secretary of Homeland Security shall
submit to the Committees on Appropriations of the Senate and
the House of Representatives a plan for expenditure of these funds.

CONSTRUCTION

For an additional amount for “Construction”, $420,000,000
solely for planning, management, design, alteration, and construc-
tion of U.S. Customs and Border Protection owned land border
ports of entry: Provided, That no later than 45 days after the
date of enactment of this Act, the Secretary of Homeland Security
shall submit to the Committees on Appropriations of the Senate
?nddthe House of Representatives a plan for expenditure of these
unds.
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U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT

AUTOMATION MODERNIZATION

For an additional amount for “Automation Modernization”,
$20,000,000 for the procurement and deployment of tactical commu-
nications equipment and radios: Provided, That no later than 45
days after the date of enactment of this Act, the Secretary of
Homeland Security shall submit to the Committees on Appropria-
tions of the Senate and the House of Representatives a plan for
expenditure of these funds.

TRANSPORTATION SECURITY ADMINISTRATION

AVIATION SECURITY

an additional amount for “Aviation Security”,

$1, 000 000 000 for procurement and installation of checked baggage
exploswes detection systems and checkpoint explosives detection
equipment: Provided, That the Assistant Secretary of Homeland
Security (Transportation Security Administration) shall prioritize
the award of these funds to accelerate the installations at locations
with completed design plans: Provided further, That no later than
45 days after the date of enactment of this Act, the Secretary
of Homeland Security shall submit to the Committees on Appropria-
tions of the Senate and the House of Representatives a plan for
the expenditure of these funds.

CoAST GUARD

ACQUISITION, CONSTRUCTION, AND IMPROVEMENTS

For an additional amount for “Acquisition, Construction, and
Improvements”, $98,000,000 for shore facilities and aids to naviga-
tion facilities; for priority procurements due to materials and labor
cost increases; and for costs to repair, renovate, assess, or improve
vessels: Provided, That no later than 45 days after the date of
enactment of this Act, the Secretary of Homeland Security shall
submit to the Committees on Appropriations of the Senate and
the House of Representatives a plan for the expenditure of these
funds.

ALTERATION OF BRIDGES

For an additional amount for “Alteration of Bridges”,
$142,000,000 for alteration or removal of obstructive bridges, as
authorized by section 6 of the Truman-Hobbs Act (33 U.S.C. 516):
Provided, That the Coast Guard shall award these funds to those
bridges that are ready to proceed to construction: Provided further,
That no later than 45 days after the date of enactment of this
Act, the Secretary of Homeland Security shall submit to the
Committees on Appropriations of the Senate and the House of
Representatives a plan for the expenditure of these funds.

Copyright © 2009 Association of Corporate Counsel

Don't just survive. Thrive!

H.R.1—-50
FEDERAL EMERGENCY MANAGEMENT AGENCY
STATE AND LOCAL PROGRAMS

For an additional amount for grants, $300,000,000, to be allo-
cated as follows:

(1) $150,000,000 for Public Transportation Security Assist-
ance and Railroad Security Assistance under sections 1406
and 1513 of the Implementing Recommendations of the 9/11
Commission Act of 2007 (Public Law 110-53; 6 U.S.C. 1135
and 1163).

(2) $150,000,000 for Port Security Grants in accordance
with 46 U.S.C. 70107, notwithstanding 46 U.S.C. 70107(c).

FIREFIGHTER ASSISTANCE GRANTS

For an additional amount for competitive grants, $210,000,000
for modifying, upgrading, or constructing non-Federal fire stations:
Provided, That up to 5 percent shall be for program administration:
Provided further, That no grant shall exceed $15,000,000.

DISASTER ASSISTANCE DIRECT LOAN PROGRAM ACCOUNT

Notwithstanding section 417(b) of the Robert T. Stafford Dis-
aster Relief and Emergency Assistance Act, the amount of any
such loan issued pursuant to this section for major disasters occur-
ring in calendar year 2008 may exceed $5,000,000, and may be
equal to not more than 50 percent of the annual operating budget
of the local government in any case in which that local government
has suffered a loss of 25 percent or more in tax revenues: Provided,
That the cost of modifying such loans shall be as defined in section
502 of the Congressional Budget Act of 1974 (2 U.S.C. 661a).

EMERGENCY FOOD AND SHELTER

For an additional amount to carry out the emergency food
and shelter program pursuant to title III of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11331 et seq.), $100,000,000:
Provided, That total administrative costs shall not exceed 3.5 per-
cent of the total amount made available under this heading.

GENERAL PROVISIONS—THIS TITLE

SEC. 601. Notwithstanding any other provision of law, the
President shall establish an arbitration panel under the Federal
Emergency Management Agency public assistance program to expe-
dite the recovery efforts from Hurricanes Katrina and Rita within
the Gulf Coast Region. The arbitration panel shall have sufficient
authority regarding the award or denial of disputed public assist-
ance applications for covered hurricane damage under section 403,
406, or 407 of the Robert T. Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5170b, 5172, or 5173) for a project the
total amount of which is more than $500 000.

SEC. 602. The Administrator of the Federal Emergency Manage-
ment Agency may not prohibit or restrict the use of funds designated
under the hazard mitigation grant program for damage caused
by Hurricanes Katrina and Rita if the homeowner who is an
applicant for assistance under such program commenced work
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otherwise eligible for hazard mitigation grant program assistance
under section 404 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5170c) without approval in
writing from the Administrator.

SEC. 603. Subparagraph (E) of section 34(a)(1) of the Federal
Fire Prevention and Control Act of 1974 (15 U.S.C. 2229a(a)(1)(E))
shall not apply with respect to funds appropriated in this or any
other Act making appropriations for fiscal year 2009 or 2010 for
grants under such section 34.

SEC. 604. (a) REQUIREMENT.—Except as provided in subsections
(c) through (g), funds appropriated or otherwise available to the
Department of Homeland Security may not be used for the procure-
ment of an item described in subsection (b) if the item is not
grown, reprocessed, reused, or produced in the United States.

(b) COVERED ITEMS.—An item referred to in subsection (a)
is any of the following, if the item is directly related to the national
security interests of the United States:

(1) An article or item of—

(A) clothing and the materials and components thereof,
other than sensors, electronics, or other items added to,
and not normally associated with, clothing (and the mate-
rials and components thereof);

(B) tents, tarpaulins, covers, textile belts, bags, protec-
tive equipment (including but not limited to body armor),
sleep systems, load carrying equipment (including but not
limited to fieldpacks), textile marine equipment, para-
chutes, or bandages;

(C) cotton and other natural fiber products, woven
silk or woven silk blends, spun silk yarn for cartridge
cloth, synthetic fabric or coated synthetic fabric (including
all textile fibers and yarns that are for use in such fabrics),
canvas products, or wool (whether in the form of fiber
or yarn or contained in fabrics, materials, or manufactured
articles); or

(D) any item of individual equipment manufactured
from or containing such fibers, yarns, fabrics, or materials.

(c) AVAILABILITY EXCEPTION.—Subsection (a) does not apply
to the extent that the Secretary of Homeland Security determines
that satisfactory quality and sufficient quantity of any such article
or item described in subsection (b)(1) grown, reprocessed, reused,
or produced in the United States cannot be procured as and when
needed at United States market prices. This section is not applicable
to covered items that are, or include, materials determined to
be non-available in accordance with Federal Acquisition Regulation
25.104 Nonavailable Articles.

(d) DE MiNiMIS EXCEPTION.—Notwithstanding subsection (a),
the Secretary of Homeland Security may accept delivery of an
item covered by subsection (b) that contains non-compliant fibers
if the total value of non-compliant fibers contained in the end
item does not exceed 10 percent of the total purchase price of
the end item.

(e) EXCEPTION FOR CERTAIN PROCUREMENTS OUTSIDE THE
UNITED STATES.—Subsection (a) does not apply to the following:

(1) Procurements by vessels in foreign waters.
(2) Emergency procurements.

(f) EXCEPTION FOR SMALL PURCHASES.—Subsection (a) does not

apply to purchases for amounts not greater than the simplified
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acquisition threshold referred to in section 2304(g) of title 10, United
States Code.

(g) APPLICABILITY TO CONTRACTS AND SUBCONTRACTS FOR
PROCUREMENT OF COMMERCIAL ITEMS.—This section is applicable
to contracts and subcontracts for the procurement of commercial
items not withstanding section 34 of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 430), with the exception of commercial
items listed under subsections (b)(1)(C) and (b)(1)(D) above. For
the purposes of this section, “commercial” shall be as defined in
the Federal Acquisition Regulation—Part 2.

(h) GEOGRAPHIC COVERAGE.—In this section, the term “United
States” includes the possessions of the United States.

(i) NOTIFICATION REQUIRED WITHIN 7 DAYS AFTER CONTRACT
AWARD IF CERTAIN EXCEPTIONS APPLIED.—In the case of any con-
tract for the procurement of an item described in subsection (b)(1),
if the Secretary of Homeland Security applies an exception set
forth in subsection (c) with respect to that contract, the Secretary
shall, not later than 7 days after the award of the contract, post
a notification that the exception has been applied on the Internet
site maintained by the General Services Administration known
as FedBizOps.gov (or any successor site).

(j) TRAINING DURING FISCAL YEAR 2009.—

(1) IN GENERAL.—The Secretary of Homeland Security shall
ensure that each member of the acquisition workforce in the
Department of Homeland Security who participates personally
and substantially in the acquisition of textiles on a regular
basis receives training during fiscal year 2009 on the require-
ments of this section and the regulations implementing this
section.

(2) INCLUSION OF INFORMATION IN NEW TRAINING PRO-
GRAMS.—The Secretary shall ensure that any training program
for the acquisition workforce developed or implemented after
the date of the enactment of this Act includes comprehensive
information on the requirements described in paragraph (1).
(k) CONSISTENCY WITH INTERNATIONAL AGREE-

MENTS.— This section shall be applied in a manner consistent
with United States obligations under international agreements.

(1) EFFeCTIVE DATE.—This section applies with respect to con-
tracts entered into by the Department of Homeland Security 180
days after the date of the enactment of this Act.

TITLE VII—INTERIOR, ENVIRONMENT, AND RELATED
AGENCIES

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

MANAGEMENT OF LANDS AND RESOURCES

For an additional amount for “Management of Lands and
Resources”, for activities on all Bureau of Land Management lands
including maintenance, rehabilitation, and restoration of facilities,
property, trails and lands and for remediation of abandoned mines
and wells, $125,000,000.
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CONSTRUCTION

For an additional amount for “Construction”, for activities on
all Bureau of Land Management lands including construction,
reconstruction, decommissioning and repair of roads, bridges, trails,
property, and facilities and for energy efficient retrofits of existing
facilities, $180,000,000.

WILDLAND FIRE MANAGEMENT

For an additional amount for “Wildland Fire Management”,
for hazardous fuels reduction, $15,000,000.

UNITED STATES FISH AND WILDLIFE SERVICE

RESOURCE MANAGEMENT

For an additional amount for “Resource Management”, for
deferred maintenance, construction, and capital improvement
projects on national wildlife refuges and national fish hatcheries
and for high priority habitat restoration projects, $165,000,000.

CONSTRUCTION

For an additional amount for “Construction”, for construction,
reconstruction, and repair of roads, bridges, property, and facilities
and for energy efficient retrofits of existing facilities, $115,000,000.

NATIONAL PARK SERVICE

OPERATION OF THE NATIONAL PARK SYSTEM

For an additional amount for “Operation of the National Park
System”, for deferred maintenance of facilities and trails and for
other critical repair and rehabilitation projects, $146,000,000.

HISTORIC PRESERVATION FUND

For an additional amount for “Historic Preservation Fund”,
for historic preservation projects at historically black colleges and
universities as authorized by the Historic Preservation Fund Act
of 1996 and the Omnibus Parks and Public Lands Act of 1996,
$15,000,000: Provided, That any matching requirements otherwise
required for such projects are waived.

CONSTRUCTION

For an additional amount for “Construction”, for repair and
restoration of roads; construction of facilities, including energy effi-
cient retrofits of existing facilities; equipment replacement;
preservation and repair of historical resources within the National
Park System; cleanup of abandoned mine sites on park lands;
and other critical infrastructure projects, $589,000,000.
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UNITED STATES GEOLOGICAL SURVEY

SURVEYS, INVESTIGATIONS, AND RESEARCH

For an additional amount for “Surveys, Investigations, and
Research”, $140,000,000, for repair, construction and restoration
of facilities; equipment replacement and upgrades including stream
gages, and seismic and volcano monitoring systems; national map
activities; and other critical deferred maintenance and improvement
projects.

BUREAU OF INDIAN AFFAIRS

OPERATION OF INDIAN PROGRAMS

For an additional amount for “Operation of Indian Programs”,
for workforce training programs and the housing improvement pro-
gram, $40,000,000.

CONSTRUCTION

For an additional amount for “Construction”, for repair and
restoration of roads; replacement school construction; school
improvements and repairs; and detention center maintenance and
repairs, $450,000,000: Provided, That section 1606 of this Act shall
not apply to tribal contracts entered into by the Bureau of Indian
Affairs with this appropriation.

INDIAN GUARANTEED LOAN PROGRAM ACCOUNT

For an additional amount for “Indian Guaranteed Loan Pro-
gram Account”, $10,000,000.

OFFICE OF INSPECTOR GENERAL

SALARIES AND EXPENSES

For an additional amount for “Office of Inspector General”,
$15,000,000, to remain available until September 30, 2012.

ENVIROMENTAL PROTECTION AGENCY

OFFICE OF INSPECTOR GENERAL

For an additional amount for “Office of Inspector General”,
$20,000,000, to remain available until September 30, 2012.

HAZARDOUS SUBSTANCE SUPERFUND

For an additional amount for “Hazardous Substance Super-
fund”, $600,000,000, which shall be for the Superfund Remedial
program: Provided, That the Administrator of the Environmental
Protection Agency (Administrator) may retain up to 3 percent of
the funds appropriated herein for management and oversight pur-
poses.
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LEAKING UNDERGROUND STORAGE TANK TRUST FUND PROGRAM

For an additional amount for “Leaking Underground Storage
Tank Trust Fund Program”, $200,000,000, which shall be for
cleanup activities authorized by section 9003(h) of the Solid Waste
Disposal Act: Provided, That none of these funds shall be subject
to cost share requirements under section 9003(h)(7)(B) of such Act:
Provided further, That the Administrator may retain up to 1.5
percent of the funds appropriated herein for management and over-
sight purposes.

STATE AND TRIBAL ASSISTANCE GRANTS
(INCLUDING TRANSFERS OF FUNDS)

For an additional amount for “State and Tribal Assistance
Grants”, $6,400,000,000, which shall be allocated as follows:

(1) $4,000,000,000 shall be for capitalization grants for
the Clean Water State Revolving Funds under title VI of the
Federal Water Pollution Control Act and $2,000,000,000 shall
be for capitalization grants under section 1452 of the Safe
Drinking Water Act: Provided, That the Administrator may
retain up to 1 percent of the funds appropriated herein for
management and oversight purposes: Provided further, That
funds appropriated herein shall not be subject to the matching
or cost share requirements of sections 602(b)(2), 602(b)(3) or
202 of the Federal Water Pollution Control Act nor the
matching requirements of section 1452(e) of the Safe Drinking
Water Act: Provided further, That the Administrator shall
reallocate funds appropriated herein for the Clean and Drinking
Water State Revolving Funds (Revolving Funds) where projects
are not under contract or construction within 12 months of
the date of enactment of this Act: Provided further, That not-
withstanding the priority rankings they would otherwise receive
under each program, priority for funds appropriated herein
shall be given to projects on a State priority list that are
ready to proceed to construction within 12 months of the date
of enactment of this Act: Provided further, That notwith-
standing the requirements of section 603(d) of the Federal
Water Pollution Control Act or section 1452(f) of the Safe
Drinking Water Act, for the funds appropriated herein, each
State shall use not less than 50 percent of the amount of
its capitalization grants to provide additional subsidization to
eligible recipients in the form of forgiveness of principal, nega-
tive interest loans or grants or any combination of these: Pro-
vided further, That, to the extent there are sufficient eligible
project applications, not less than 20 percent of the funds
appropriated herein for the Revolving Funds shall be for
projects to address green infrastructure, water or energy effi-
ciency improvements or other environmentally innovative
activities: Provided further, That notwithstanding the limitation
on amounts specified in section 518(c) of the Federal Water
Pollution Control Act, up to 1.5 percent of the funds appro-
priated herein for the Clean Water State Revolving Funds
may be reserved by the Administrator for tribal grants under
section 518(c) of such Act: Provided further, That up to 4
percent of the funds appropriated herein for tribal set-asides
under the Revolving Funds may be transferred to the Indian
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Health Service to support management and oversight of tribal
projects: Provided further, That none of the funds appropriated
herein shall be available for the purchase of land or easements
as authorized by section 603(c) of the Federal Water Pollution
Control Act or for activities authorized by section 1452(k) of
the Safe Drinking Water Act: Provided further, That notwith-
standing section 603(d)(2) of the Federal Water Pollution Con-
trol Act and section 1452(f)(2) of the Safe Drinking Water
Act, funds may be used to buy, refinance or restructure the
debt obligations of eligible recipients only where such debt
was incurred on or after October 1, 2008;

(2) $100,000,000 shall be to carry out Brownfields projects
authorized by section 104(k) of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980:
Provided, That the Administrator may reserve up to 3.5 percent
of the funds appropriated herein for management and oversight
purposes: Provided further, That none of the funds appropriated
herein shall be subject to cost share requirements under section
104(k)(9)(B)(iii) of such Act; and

(3) $300,000,000 shall be for Diesel Emission Reduction
Act grants pursuant to title VII, subtitle G of the Energy
Policy Act of 2005: Provided, That the Administrator may
reserve up to 2 percent of the funds appropriated herein for
management and oversight purposes: Provided further, That
none of the funds appropriated herein for Diesel Emission
Reduction Act grants shall be subject to the State Grant and
Loan Program Matching Incentive provisions of section 793(c)(3)
of such Act.

ADMINISTRATIVE PROVISION, ENVIRONMENTAL PROTECTION AGENCY
(INCLUDING TRANSFERS OF FUNDS)

Funds made available to the Environmental Protection Agency
by this Act for management and oversight purposes shall remain
available until September 30, 2011, and may be transferred to
the “Environmental Programs and Management” account as needed.

DEPARTMENT OF AGRICULTURE
FOREST SERVICE
CAPITAL IMPROVEMENT AND MAINTENANCE

For an additional amount for “Capital Improvement and
Maintenance”, $650,000,000, for priority road, bridge and trail
maintenance and decommissioning, including related watershed res-
toration and ecosystem enhancement projects; facilities improve-
ment, maintenance and renovation; remediation of abandoned mine
sites; and support costs necessary to carry out this work.

WILDLAND FIRE MANAGEMENT

For an additional amount for “Wildland Fire Management”,
$500,000,000, of which $250,000,000 is for hazardous fuels reduc-
tion, forest health protection, rehabilitation and hazard mitigation
activities on Federal lands and of which $250,000,000 is for State
and private forestry activities including hazardous fuels reduction,
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forest health and ecosystem improvement activities on State and
private lands using all authorities available to the Forest Service:
Provided, That up to $50,000,000 of the total funding may be
used to make wood-to-energy grants to promote increased utilization
of biomass from Federal, State and private lands: Provided further,
That funds provided for activities on State and private lands shall
not be subject to match