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EU cartel enforcement: “plus ca change...”

— 7 cartel decisions in 2009 — similar enforcement rate to
recent years: e.g. 7 decisions in 2006; 8 in 2007; 7 in
2008.

— 2009 fines — total of €1.6 billion, down from the high of
€ 3.3 bn (in 2007) and € 2.2 bn (in 2008).

— But Commission not getting soft:

— E.ON/GDF Suez market sharing — 2"d largest cartel fine ever at
€1.1 bn (and the first in energy sector).

— Cf Belgian and Dutch beer cartel cases (only 6 years apart): €46
million for Interbrew in 2001; €219 million for Heineken in 2007.

— Recidivism — in Calcium Carbide Akzo would have received 100%
uplift (due to four previous cartels); a pattern seems to be
emerglng 50% uplift for one previous case; 60% for 2; 90% for 3
and 100% for 4.



A new DG Comp...

—New Competition Commissioner Almunia

—Monti the reformer; Kroes the enforcer:;
Almunia the ...?

—Key Issues:
—eXcessive fines and inability to pay

—due process/ECHR —inc. call for
separation of investigative and decision-
making functions within the Commission



EU cartel settlements

—For the defendants:
— A way to reduce fines

— A way to limit damages actions because
you might be able to “improve” facts?

— A way to reduce uncertainty and cost
associated with appeals



For the regulators:

—A way of getting backlog dealt with

—Particularly true where leniency process has
been successful e.qg. EU

—A way of eliminating burden of appeals

—Because of size of fines, and high likelihood of
some reduction, EU cartel decisions are
appealed



A “typical” case

—A limited number of participants

—A global cartel

—Single immunity applicant

—Treble damages actions underway in the US
—Some (most?) have made leniency applications
—Evidence against all is, on balance, strong



Does this typical case looks right for settlement?
If so, who wants what?

— All defendants, except any immunity applicant, want
reduction in fine

— For leniency applicants, it is a windfall
— All defendants want to limit treble damages exposure

— All leniency applicants will have made statements that
raise likelihood of successful damages action

— Non-leniency applicants will not have

— Can they “improve” facts?
— Regulator wants to get rid of case and have no appeal
— Regulator wants to avoid hybrid procedure?



How does this map to
current procedure?




The EC

—2008 Notice, and Amending Regulation

—No settlement yet completed, “several” underway,
(DRAM, phosphates) one failed (reputed to be
Transformers)

—Process currently is “feeling its way”, and many
Issues need to be worked through



e
The EC — how does it work? What are the issues?

— EC system envisages “three meetings”

— Preliminary discussions, with sight of evidence (if
necessary, e.g. normally non-leniency defendant needs
this), and broad parameters of fine (but not multiplier . .

— Second meeting where reaffirm interest after which
case statement provided

— Third meeting where delivery of paperless settlement
statement is agreed

N
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What actually happens? A timeline

— Pre-discussions about settlement
— Letter requesting confirmation of interest, and response
— First meeting
— Access to file if desired
— Second meeting
— Delivery of paperless summary of case by case-team
— Production of paperless draft settlement submission by defendant
— Case team gets provisional “buy in” from College, including sum
— Third meeting, delivery of paperless settlement submission
— Short form SO
— Parties can object to SO, and go “long-form”
— Commission can change SO, and go “long-form”
— Short form Decision, effective rubber stamp by College
— Press release
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——
What are the issues?

— Complete disregards of US proceedings which can be the most
significant driver for the defendant

— Does Commission do “hybrid” cases? Will it do one in your case?

— Wanting to settle with all subsidiaries? Current obsession with having
EU entity “on deck”

— Wanting single SO and single Decision that gets everyone agreeing to
everything? What about non-leniency applicants? Can they “carve out”
parts of the case?

— Can statement of acceptance to Commission and short form SO be
paperless to try to limit discovery?

— How non-specific is decision? What will help damages actions? Will
Commission be willing to help? E.g. names of “victims”? Legal Service
wants decision to be motivated — is this rational?

— Everything only comes into focus when you know amount from
Commissioners, but not knowing multiplier allows you to produce tight
range
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Conclusions on process

— Unlikely to be a flood of settlements
—Those there are will probably benefit defendant

— Set strategy and stick to it

— Commission will be “inflexible” and will obsess about
seemingly irrelevant details — defendant needs to
appreciate this and be relaxed about the long-haul

— Don’t forget: the choice is not “settle on these terms with
10% discount, or without discount” but “settle on these
terms with 10% discount, or face having book thrown at
you” — there can be a huge difference!
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What's your strategy?




—
It all depends

— Are you an immunity applicant in the EU?
— If so, protect leniency rate, and limit damages
— Are you a leniency applicant elsewhere?

— Can you reasonably separate that case from EU for general liability
and for damages? Probably not.

— If not a leniency applicant anywhere, will Commission do hybrid case?
— If yes, little or no leverage
— If no, high leverage

— Have you already settled damages actions in the US? Are they on a
global basis?

— If yes, EU proceeding unlikely to harm position (but note claim for
contribution by non-settling)

— If no, EU proceedings may cause significant harm
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UK cartel enforcement

— Bid-rigging in UK construction industry

— Cover-pricing plus some compensation payments
— >1000 firms >4,000 tenders
— on-site inspections at >50 firms
— 103 firms fined a total of £130 million

— OFT flexibility
— 33 leniency cases; fast-track offer: further 41
— Inability to pay

— 25 appeals clogging the system...
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How fits into OFT prioritisation 

Maybe this case made them re-think

Legitimate question: pursuing cases against so many small firms; industry wide practice; appeals; public sector victim�


UK cartel enforcement

— Construction Recruitment Forum
— 6 recruitment agencies fined total of £40 million
— “Margin protection initiative” aka Operation Wipeout
— collective refusal to supply
— price fixing
— Points of interest:
— Inability to pay: 30-40 % reduction
— Compliance programme put in place 0-10% reduction
— Involvement of senior management...
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Carrot vs sticks

— OFT research paper. assessment of discretionary penalties regime
— UK fines 65% lower than EU fines
— 76% lower than EU when applying 2006 guidance
— 50-75% lower than US guidance
- But complementary tools needed:
- individual sanctions
- leniency
- settlement
- private actions
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Ignorance - bid rigging despite 5 pre cases

; indifference in CRF - op wipeout; senior directors



Comp tools.  Not like ec saying that we set the fines striving for optimally deterrent levelt  and then you can di what you want

.  Recognise that different levers - not one big stick
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Director disqualification

— Competition Disqualification Orders - up to 15 years
— Proposed changes:
— available in more situations
— applicable to more people: the ‘ought to have known’ standard
— Why the change?
— to drive positive compliance and accountability
— consistency: avoid unfair burden on smaller companies
— “Ought to have known”:

— Consider director’s role, position, skill, experience, access to information,
general knowledge — including what director should have known

— Sliding scale of exposure - a poisoned chalice?
— Implications:

— compliance message

— info requests
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The OFT/sectoral regulators are already able to apply to court for a Competition Disqualification Order (for up to 15 years) in respect of an individual director. The OFT can apply for an order which the court will grant if:

(i) the director’s company has infringed Arts 81/82 or CA98 equivalents; and

(ii) the court considers that the individual's conduct as a director makes him unfit to be concerned in the management of a company.  This involves an assessment of whether the director was involved in the violation; whether he suspected but ignored it; or whether he didn’t know about it but should have done.

Alternatively the OFT can agree an undertaking in lieu which has the same effect

It is a criminal offence for any person to act in contravention of a CDO or a  order (section 13, CDDA). On indictment, contravention of a CDO is punishable by up to two years' imprisonment and/or a fine. On summary conviction the maximum term of imprisonment is six months and the convicted individual is also, or as an alternative, liable to a fine not exceeding the statutory maximum. 

In addition, when a person acts as a  of a company in contravention of a  order or undertaking he becomes personally responsible for all the debts and liabilities of the company incurred during the time when he was involved in the management of the company (section 15, CDDA).

However, the OFT has never applied for a CDO or agreed an undertaking in lieu (to my knowledge).

Although the actual law is not changing, the OFT, recognizing that individual deterrence is key, wants to water down wording in its own guidance which has made it difficult for the OFT to apply for a CDO unless the director had had some active involvement in the breach.  The OFT also wants to widen the scope of directors that could be the subject of a CDO (see below).

Very serious sanction – can deny present and future livelihood

Need for judicious approach since CDUs will be used in practice – coercion?

Available in more situations – for eg those cases where the OFT doesn’t proceed to a decision or impose a fine because, for example, the company is in liquidation or would benefit from limited immunity from fines under the Competition Act 1998 (Small Agreements and Conduct of Minor Significance Regulations) 2000. 

Avail to more people: Ignorance no longer a 'defence':  the main change relates to the 'knowledge standard' for directors. Current guidance implies that the OFT needs to see active involvement of a director in a breach of the competition rules before it would apply to court for a CDO.  Under the proposed changes, directors that have turned a blind eye, or did not know but ought to have known, are more likely to be the subject of a CDO.  This is about maximizing deterrence by going after individuals.  It also about punishing directors in larger companies whose directors are probably more 'distanced' from the actual infringing conduct - and who might therefore have benefitted from an OFT focus which was confined to directors with active involvement.

Ought to have known of the breach �4.21 When considering whether a director ought to have known that his company was involved in the breach, the OFT or Regulator is likely to consider, among other things, the following factors:

• the director's role in the company, including his specific position and responsibilities 

• the relationship of the director's role to those responsible for the breach 

• the general knowledge, skill and experience actually possessed by the director in question and that which should have been possessed by a person in his or her

position, and/or 

• the information relating to the breach which was available to the director. 

Consider director’s role, position,, skill, experience, access to information, general knowledge – 

Sliding scale of exposure – puts director in invidious position.  Esp. those responsible for compliance.  Makes liable a director who has done his incompetent bet rather than another director that has behaved in same ore even more culpable manner

Await to see how poisoned chalice effect will not arise



�


Criminal cartels

— Marine Hoses but more in the pipeline...?
— British Airways - airline fuel surcharge
— JJB/Sports Direct
— Extradition:
— Norris: Supreme Court judgment dismissing appeal
— Extradition based around competition law facts
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Marine Hoses:  Following a conviction in the US, in June 2008, three UK nationals pleaded guilty to the UK cartel offence in respect of the supply of marine hose and ancillary equipment in the UK.   The men were sentenced to 2.5 - 3 years imprisonment and were also disqualified from acting as company directors for 5 - 7 years (although not under the Enterprise Act).  The individuals appealed the sentence which reduced the level to match the US sentences:  20 months, 24 months and 30 months..( They were allowed to return to Britain after striking a plea-bargain with the US Department of Justice, under which they agreed to plead guilty in the UK and serve minimum jail sentences )

British Airways:  In August 2008, four current and former executives of British Airways were charged with the cartel offence.  They were convicted over their roles in the fuel surcharge price-fixing cartel for which BA was fined £121.5 million in August 2007.  A preliminary hearing took place before the court in June 2009, where all four pleaded not guilty.  They will stand trial in January 2010.�


——
OFT consultation on compliance

— The drivers of compliance:
— ethics
— empowering employees to compete?
— discounts from penalties
— Improve OFT guidance?
— Budget and certainty
— Rogue employee
— A middle way?
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OFT looked at how to deter companies – corporate and personal sanctions, private enforcement etc



But Oft now focussing on what makes a company choose to comply 



Budget and certainty: manage ccompeting regulatory obligations; difficult to get budget if not sure if will work and no discount for having designed it carefully 



Infringement not always a reflection of the board’s will.  May be rogue element in co. – i.e. individual who ignores the compliance prog and infringes comp. law



Middle way – oft has broad principles. Disinclined to create checklist,. Box ticking programme. But middle way – explaining various parts to an effective programme and how one would evidence that, leaving it up to company how to tailor it to their risk exposure and size

 



�


—S
Safeway vs. ex-employees

— OFT Dairy investigation - ongoing
— Safeway damages claim
— Survived strike out application

— S’s liability not sufficiently primary to stop S from
claiming damages

— not fundamentally inconsistent with CA98
— Only preliminary issue and subject to appeal
— However...compliance implications:

— for employee

— for employer
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Another strand to the compliance training to get message home – another potential sanction is that you can be sued

Although company may need to have educated the employees to be assured of breaking the primary/sec responsibility chain



Message for Oft – correct to look at rogue employees.  Relatively useful approach: individual that had been properly trained but which did not alert company despite having had the chance to do so

Background 



Since 2005, the OFT has been investigating whether retailers/dairy processors fixed the price of milk.  Safeway (along with other retailers) reached an early resolution agreement with the OFT in 2007.  There is still no OFT decision.



Damages action 



Safeway (the Claimant) is seeking damages against former employees and directors (the Defendants) to cover: 



a)      damages to cover the future OFT penalty 

b)      costs of £200, 000 (e.g. incurred dealing with OFT).



Grounds



Safeway is arguing that participation in the infringement involved: 



a)      Breach of the employment contract  

b)      Breach of fiduciary duty

c)      Negligence

d)      Conspiracy to procure Safeway's participation



Safeway is also arguing that the failure to report the activity involved the first two breaches above. 



Strike out application



The Defendants tried to strike out the damages claim on the bases that: 



a)      it infringed the principle of ex turpi causa non oritur actio - i.e. the rule that a person who commits an unlawful act cannot be indemnified for the resulting liability

b)      it is fundamentally inconsistent with the CA98 regime



Ex turpi causa



Not all infringement are capable of engaging the ex turpi causa principle (since after all it is possible for one cartelists to seek to recover contributions from other jointly liability co-cartelists under rules of contribution).  However, the ex turpi causa rule can be engaged when there is an element of moral turpitude or moral reprehensibility.  



The court held that a CA98 infringement was sufficient to engage the ex turpi causa rule since:



a)      an agreement in breach of Chapter I is illegal and a party to it which bears significant responsibility cannot claim damages for loss (Crehan)

b)      CA98 penalties are serious - even quasi-criminal (as we have discussed in LDU in relation to ECHR etc) and pursue similar object to that of criminal fines - i.e. punishment and deterrence but not compensation.  There are also similarities between the OFT's penalty guidance and criminal sentencing guidelines.



Were the wrongful acts those of the Safeway?



The court then looked at whether Safeway was responsible for the price-fixing such that an award of damages would amount to Safeway profiting from its own unlawful conduct.  It paid little attention to the fact that the CA98 made Safeway liable since this was not a case of 'attribution' of liability.  Rather, the CA98 only applies to undertakings (and is not concerned with relations between the undertaking and employees).



The court stated that Safeway appears to be liable on the basis of the principles of agency - as the infringement was committed in the name of Safeway by the defendants who were acting in the course of their employment. 



However, the court held that the ex turpi causa rule does not apply when a company is only liable by virtue of vicarious liability or under the principles of agency since in neither of those cases is the liability of the company "personal" or "primary" (Stone & Rolls v Moore Stephens).  (The court also referred to a line of caselaw which refused to fix a company with its directors' fraudulent intentions on the basis that this would be unjust to its innocent participators.)



The court noted that the ex turpi causa rule can apply where the defendants can be seen to be the "directing mind and will" of Safeway.  Although there was insufficient evidence before the court to test this, the court noted that many of the defendants were junior employees.



The defendants also cited cases where a claimant had been unable to recover a criminal fine in subsequent civil proceedings.  However, the court was not persuaded by these authorities as none of the cases cited dealt with the issue of when a company that has received a fine will be regarded as personally at fault.  



The claimants also argued that the ex turpi causa rule should not apply because the company was a victim. The court considered whether the "adverse interest" rule (from Hampshire Land) should apply.  This is an exception to the normal rules of agency which recognises that where an agent is committing a fraud on his principal or some other serious breach of duty towards his principal, his knowledge of a matter which is relevant to the fraud or breach of duty is not attributable to the company (see para 112).



The court thought it was arguable that this principle was wide enough to cover "conduct" as well as knowledge, such that it may apply so as to preclude the ex turpi causa rule.



Even if the rule were narrower (only applying to knowledge) the court thought that Safeway may still have a good argument (for the non application of the ex turpi causa rule on the basis of adverse interest) since Safeway has also alleged that the defendants (i) knew about the anticompetitive initiatives but in breach of contract/fiduciary duty failed to report them to their superiors and/or the boards of directors and (ii) the defendants participated in an unlawful conspiracy aimed at the claimants. 



For employee: dir dis and pers exposure – most liokley was that career come to an end. Noow extra nuance that pursued for damages.  Whether successful or not, may serve complaicne message.  Wth better training, ind sometimes betetr at hiding infrinegemtn.  Not abou scapegoats – if genuine effoerts made then tehe are roges not sapregoats.  For employer , communicate this nmessage and ensure complaicen prog.  Hopefull ct make the right balance – pursue true riogues.  Make ind mopre accountable.  Amnesties can add to this – co. wont pursue damages actions against itIndiviudal ssomes



�


Employee-cooperation

— Personal liability - diverging employer/employee interests
— Co-operation - for fact-finding and defence
— High risk individuals and tipping off
— Separate and independent legal representation
— Handling employees

— disciplinary proceedings v keeping employees on-side
— Structured exit:

— ongoing co-operation

— pay legal fees? waive right to sue employee?
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. Always a potential tension re company and individuals

Obviously more pronounced with crim investigations

Dynamic of their own sep civil and crim teams; rules on what info can be gathered form one for use in another

Complications re employees - �
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