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State of play

—Volume of claims based on competition infringement being
brought in the EU is growing

— Generally follow-on damage actions rather than stand
alone claims for damages or injunctive relief

— Private enforcement encouraged by the Commission:

— White Paper on Damages Actions for Breach of the EU
Competition Rules (Com (2008)0165)

— Guidelines on quantification may follow Oxera report
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CDC issued against hydrogen peroxide cartel in April 2009: http://www.carteldamageclaims.com/presse/20090423_CDC_PressRelease.pdf



Hausfeld announced:

July 2009 - action against Dunlop on behalf of Waha Oil Company (Waha), the second biggest oil producer in Libya

July 2009 - action against Paraffin Wax cartel - Anthony Maton commented:

“This is the third cartel action that we have launched in London during the space of a year, which demonstrates that the UK is increasingly becoming the European forum of choice for the private enforcement of cartel abuse.”

September 2008 - proceedings against British Airways for its involvement in the air cargo cartel.
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State of play (continued)

— No award of damages in England and Wales yet...
— Crehan overturned by the House of Lords

— Some very substantial settlements (perhaps due to
uncertainty over key elements of litigation)

— Marine Hose — Parker ITR global settlement

— Healthcare at Home settles after interim payment of £2
million awarded by the CAT
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Presentation Notes�
Parker ITR global settlement March 2009 allows any purchaser of marine hose from Parker ITR anywhere in the world, other than direct purchasers of marine hose in US commerce, to claim compensation in respect of losses arising from the cartel, irrespective of where they reside or where the marine hose was purchased. This represents the first time a commercial, non court-based agreement of this type has been reached in respect of a global cartel, and it provides an entirely new model for global cartel settlements going forward.

The marine hose cartel took place during the period 1986 to 2007 and involved five other leading manufacturers, all of whom conspired to fix, raise, maintain or stabilise the prices of marine hose.

Criminal action was also brought against three UK based executives for their participation in the marine hose cartel.�
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Damages: where, when and how much?
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Jurisdictional and interlocutory skirmishes rife in damage actions:

Delaying tactic (Italian Torpedo, Masterfoods Stay)

Determine most favourable rules

scope of disclosure

availability of passing on defence

measure of available damages

right to contribution from co-cartellists

limitation
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Forum shopping...

ENGLANDFRANCE GERMANY |[TALY |NETHERLANDS
& WALES
IANY ACTIONS? | YES YES YES YES YES
IANY AWARDS? YES YES YES YES NO
(overturned) (all settled)
RIGHT TO SEEK YES YES YES YES YES
ONTRIBUTION
[PASSING ON? YES YES NO (similar YES YES
concept may
apply)
IDISCLOSURE YES- |LIMITED| LIMITED |LIMITED YES
WIDE




Jurisdiction

— Likely multiple defendants: any number of possible
jurisdictions to sue and be sued In

— Brussels / Lugano Convention or Brussels Regulation
— All EU member states plus Denmark
— Lugano covers Norway, Switzerland and Iceland

— Impact of Provimi in England

— Concept of attribution to undertakings currently subject
to challenge by Dow in Butadienne Rubber

— Torpedo actions



Stand alone damage claims

— Stand alone claims can be brought only in the High Court

— Claimant must establish infringement under Articles 101 or
102 TFEU / Chapter | or || and damage

— Six year limitation period in which to bring claim

— Where the infringement has been deliberately
concealed, as with a price-fixing cartel, the limitation
period does not begin to run until the claimant discovers
the cartel or the time that the court deems the claimant
ought reasonably to have discovered it.



Follow on damage claims

— Rely on an underlying finding of infringement by the
European Commission or NCA

— Can be brought in the High Court or CAT

— Two year limitation period in the CAT, running from the last
date on which an appeal of the underlying infringement
decision can be made:

— appeals on penalty only will not act to prevent the
limitation period running;

— permission required to bring an appeal before the
limitation period starts to run (no such permission
required in the High Court).
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CAT can stay follow on action if appeal on penalty might affect case



Is pleading requirement more onerous in the CAT�


High Court or CAT?

— HIGH COURT
— No permission required to bring a follow-on action

— Masterfoods stay possible where underlying decision is subject to
appeal

— Robust case management

— Experienced in addressing questions of jurisdiction, applicable law,
guantification etc

— CAT
— Currently limited to follow-on actions

— Permission required where defendants are appealing underlying
decision (‘decision’ is infringement, not fine)

— EXxpert in competition issues
— Have made an interim order for payment (Genzyme)



Disclosure
— Access to documents is crucial to proving liability, loss and
extent to which loss has been passed on.
— No third party access to Commission / NCA file.
— England and Wales
— Standard disclosure
— Third party disclosure orders

— Pre-action disclosure possible where request is targeted
and documents can be readily disclosed at little cost or
Inconvenience to the respondents

— Consider protection of commercially sensitive information
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Causation of damage

— Claimant establishes loss resulting from infringement

— Requires proof that a cartel price was implemented
(underlying decision unlikely to state a definite effect)

— Causation not proven in Enron Coal Services v EWS.

— Defendant establishes that loss passed on to ultimate
consumer

— Manfredi, "any individual" may claim damages where a
"causal relationship" exists between the harm suffered
and the prohibited agreement.

— Indirect claims theoretically possible
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Quantification
— Compensatory (“but for”)
— Ordinary measure for tortious claims

—Includes loss of profit and interest available as heads of
damage (Manfredi)

— How to calculate? Commission consultation and models...
— Restitutionary claim for unjust enrichment

— BCL and Genzyme, claimed profits unlawfully derived from
Infringing conduct

— Likely ruled out by Devenish
— Exemplary damages

— Manfredi - available where they would be available for
similar breaches of national law (UK/ Ireland/ Cyprus)

— Unlikely where fines have been paid (Devenish)

12



Oxera methods and models

Basis for
counterfactual ~ Approach

Techniques




Settlement
— Timing
— Protracted / costly litigation may give claimants an
appetite to settle but may also attract other claims
— Finality of settlement may be difficult to guarantee
— Joint and several liability
— Right to contribution

— Confidential from other third parties who may claim but not
co-cartelists?

— Claimant may want information and / or damages
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Going forward...

— Claim for damages or to force a change in commercial
behaviour?

— If faced with follow-on claims, consider:
— claim / defence strategy at earliest possible stage
— potential for delay mechanisms (torpedoes / Masterfoods)

— use of contribution claims and allocation of liability between joint
tortfeasors

— arguments on applicable law regardless of jurisdiction

—If a claimant, is there potential for contractual claims as an
alternative to tortious claims?
— Use of arbitration / alternative dispute resolution may be possible
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