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Discrimination, Harassment &

Retaliation in the Workplace
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2006 EEO Statistics
The EEOC received 75,800 charges of discrimination in 2006, edging

up from 75,400 in 2005.

Pregnancy Discrimination – 4,901 charges

Race Discrimination – 27,238 charges

Sex Discrimination - 23,247 charges

Sexual Harassment - 12,025 charges

Retaliation - 22,740 charges

Disability Discrimination - 14,893 charges

Age Discrimination - 13,569 charges

National Origin Discrimination - 8,327 charges

Monetary benefits paid to victims of discrimination in 2006: $274

million, compared with $378 million in 2005.
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New Guidance On Race And Color Discrimination

In the face of a growing number of race and color

discrimination charges, the Equal Employment

Opportunity Commission issued a 51-page compliance

manual.

The manual provides guidance to employers on how to

avoid race and color discrimination in employment under

Title VII, including best practices for:

Recruiting

Hiring

Promotion

Other employment decisions
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Legislative Priority List  For 2007

Prohibiting discrimination based on genetic

information.

In the past two Congresses, the Senate has passed

legislation that bars discrimination based on genetic

information in health insurance and employment, and that

regulates the use of such information.

While the House previously has blocked such legislation,

enactment is a definite possibility during this session.
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Legislative Priority List  For 2007

Prohibiting discrimination based on sexual
orientation

In 2002, the Employment Non-Discrimination Act, which

would bar employment discrimination based on sexual

orientation under federal law, passed the Senate HELP

Committee.

Neither the full Senate nor the House further considered

such legislation at the time, but it is likely to return in the

upcoming session.
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Legislative Priority List  For 2007

Removal of Title VII Damages Cap

The Civil Rights Act of 1991 established a cap on the

amount of compensatory and punitive damages that are

available for violations of Title VII of the Civil Rights Act

of 1964.

A top priority of Senator Kennedy is repealing this cap so

plaintiffs in discrimination lawsuits would not be limited

by a damages cap.
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Discrimination & Harassment

Retaliation

30% of EEOC filings in 2006
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Discrimination & Harassment

Burlington Northern and Santa Fe Ry. Co. v. White
(2006)

The Supreme Court issued a decision expanding the protection

for employees who allege they have suffered retaliation after

making a complaint of discrimination or harassment under

Title VII.

No longer must employees prove they suffered an “ultimate

employment decision” or “materially adverse change in the

terms and conditions of employment” (such as discharge,

demotion, etc.)
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Discrimination & Harassment

According to Jury Verdict Research, the

median award for a retaliation claim in

2005 was $150,452.

– Employment Practice Liability:  Jury Award Trends and

Statistics, 2006 Edition, Jury Verdict Research.
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Trends In Employment Practice Liability
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Trends In Employment Practice Liability
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Discrimination & Harassment

While the Supreme Court's decision directly

applies only to retaliation claims under Title

VII, other federal courts and administrative

agencies are guided by the Court's analysis

when considering retaliation claims under

other statutes.
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Discrimination & Harassment
Foraker v. Appollo Group Inc.

Applying the 'reasonable employee' standard, the

Arizona court held the employer's actions would

dissuade a reasonable employee from exercising his or

her FMLA rights and was, therefore, 'materially

adverse' under the Supreme Court's legal standard for

retaliation.

In reaching this conclusion, the court considered the

fact that, although the plaintiff continued to receive full

compensation and benefits during his leave, the

employer had relieved him of all duties and had

prohibited him from entering the workplace.
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What Does All This Mean?

Likely increase in harassment,

discrimination & retaliation claims

Employers less likely to achieve summary

judgment

Increased likelihood of liability
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What Can You Do?

Update harassment, discrimination &

retaliation policies and practices

Train management

Today’s employer must practice preventive

strategies to avoid employment litigation
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ADA/FMLA

Anticipated Revisions to FMLA

Regulations

EEOC Disability-Specific Guideline

Intermittent Leave
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Legislative Priority List  For 2007

Expansion of Family and Medical Leave Act

These bills seek to expand coverage by, for example, lowering the

coverage threshold from 50 to 25 employees.

Modifications to the Americans With Disabilities Act

The leadership may choose to push legislation that would limit

employer’s ability to argue that employees are not disabled within

the meaning if the ADA.

Under this legislation, the focus would be whether an individual with

an  impairment was subject to discrimination.
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ADA/FMLA

Clary et al. v. Southwest Airlines (2007)

Southwest workers file FMLA class action

challenging computation method used and

available leave time
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Sommer v. Vanguard Group (3d Cir. 2006):

An employer may prorate an hours worked-based

“production bonus” for employees who are absent from

work while on leave under the FMLA.

ADA/FMLA
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ADA/FMLA

Ward v. Merck & Co. (3d Cir. 2007):

Merck & Co. was justified in requiring a former

chemist who was barely performing his job to take a

fitness-for-duty examination.

The court held that Merck & Co. was required to show

a business necessity for the examination and having

met this burden, did not violate the ADA by requiring

the examination.
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What Can You Do?

Be able to spot ADA or FMLA issues

Remember that ADA analyses must be fact-

specific

Consider ADA at the end of every FMLA leave or

worker’s compensation leave

Consult with counsel regarding proper method for

calculating FMLA leave banks and deductions
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Fall In!  Compliance with Military

Leave Laws
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What is USERRA?

Uniformed Services Employment And

Reemployment Rights Act of 1994

Federal Statute Passed In 1994

Most Recent In Series of Statutes

Purpose
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What Does USERRA Do?

Prohibits discrimination and retaliation

Provides reemployment rights

Assures treatment same as other employees
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Why Should You Care?

Prominent role of Reservists and National Guard

in military  operations throughout the world

Recent GAO report shows increase in USERRA

claims each year since 2001 (895, 1195, 1315,

1465)

GAO says survey data shows only 18-28% of

service members with USERRA problems filed a

formal or informal complaint
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Who is Protected?
Employees – any person employed by an employer

Anyone associated with an employee

“Service In Uniformed Service” – performance of duty  on

a voluntary or involuntary basis on:

Active duty

Active and inactive duty for training

National Guard duty  under a federal statute

Examination for fitness for service

Funeral honors

Independent contractors not covered
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Prohibits Discrimination

“ A person who is a member of, applies to be a

member of, performs, has performed, applies to

perform, or has an obligation to perform service in

a uniformed service shall not be denied initial

employment, reemployment, retention in

employment, promotion, or any benefit  or

employment by  an employer on the basis of that

membership, application for membership,

performance of service, application for service, or

obligation.”  38 U.S.C. §4311
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Reemployment Rights

Employee Notice To Employer – Not Permission,

No Accommodation By Employee Required

Five Years Or Less Of Cumulative Service With

The Employer

There Are A Number Of Exceptions

Employee Timely Returns To Work Or Applies

For Reemployment

Employee Not Separated From Service With

Disqualifying Discharge
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Return to Work/Application for Reemployment

Less Than 31 Days – Beginning Of Next

Work Day

31 To 180 Days – Within 14 Days

More Than 180 Days – Within 90 Days

If Employee Fails To Give Timely Notice –

Must Be Disciplined Pursuant To

Employer’s Policies
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Upon Reemployment No Termination Except “For Cause”

If Period Of Service 31 – 180 Days, Only “For

Cause” Discharge For 180 Days

If Period Of Service 181 Days Or More, Only

“For Cause” Discharge For 1 Year
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What Job Upon Reemployment?

“Prompt” Reemployment – Within 2

Weeks

The Escalator Principle
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Employee Consideration on a Leave of Absence

While On Leave And After Return, Must

Enjoy Non-seniority Based Rights Enjoyed

By Other Employees On Leave Of Absence

Upon Reemployment Must Enjoy Benefits

Of Seniority As If Had Been Continuously

Employed
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What Can You Do?
Work It Out With The Employee And The Unit

Work With Lawyer With Military Experience

Resources - DOL Website (VETS), ESGR

Military Leave Policies Say If “Required”

Wages For Hourly And Exempt Employees

Enhanced Benefits?  GAO Says:

26% Pay Salaries Or Differential Pay

32% Receive Medical Benefits Not Required By USERRA

30% Receive Other Benefits Not Required By USERRA
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Class Actions

Pay & Promotion

FLSA (or State Wage Law)

Age Discrimination

Severance Policy
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Class Actions

Dukes et al. v. Wal-Mart

Nationwide million-member classes are

possible
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What Does All This Mean?

Continuing increase in class action litigation

EEOC pursuing systemic discrimination
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What Can You Do?

Conduct internal wage & hour audit

Analyze diversity of workforce at all levels

and pay differentials

Implement corrective measures, if necessary
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Challenges in Severance Agreements

Release of FMLA claims

Specificity of ADEA group waivers

Preservation of the right to file

administrative claims
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Tips to Avoid Challenges in Severance Agreements

Review (and do not automatically use!) old

forms

Recognize  the consequence of invalid

waivers

Keep up-to-date on evolving legal doctrines
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Wage & Hour

Minimum-wage increase

Paid family leave

Paid sick leave

Employee mis-classification
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Wage & Hour

Off-the-clock (donning & doffing protective

gear)

Class certification
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What Can You Do?

Keep up-to-date on evolving legal developments

Check www.jacksonlewis.com for legal updates

Conduct internal wage & hour audit

Implement corrective measures, if necessary
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Avoiding Gotcha!  Are You Ready for the New

Rules of Preserving Electronic Information?

Parties must preserve Electronically Stored Information

(ESI);

Parties to discuss electronic discovery issues during the

initial case-planning conference;

ESI will be produced as it is “ordinarily maintained or

reasonably usable” absent agreement to the contrary;

Limited exception to discovery , when ESI is “not

accessible because of undue burden or cost”;

Safe harbor provisions; and

Added protection in case of inadvertently disclosed

privileged information contained in ESI
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What Can You Do?

Implement practical electronic information-retention policy

Update technology/electronic communications policies

Establish-and-follow an electronic information retention and

destruction policy

Design and deploy effective litigation hold procedures immediately

upon awareness of potential claims

Conduct supervisory and staff training to ensure policy  compliance
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Clarification on “Supervisors”

Employees who assign other employees to overall

duties, and are held accountable for directing

subordinates to undertake specific tasks, and have the

discretion to do so without close direction from

management will be recognized as “supervisors.”

Kentucky River Trilogy:

Oakwood Healthcare, Inc., 348 NLRB 37 (2006)

Croft Metals, Inc., 348 NLRB 38 (2006)

Beverly Enterprises-Minn. Inc., d/b/a Golden Crest Healthcare

Center, 348 NLRB 39 (2006)
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Why Does It Matter?

The NLRB decision that a RN at a nursing

home was a supervisor under the NLRA and

therefore was “legally” fired for circulating

a petition protesting a proposed change in

working conditions, was overturned by the

District of Columbia Circuit Court.

Supervisors have no rights to union

representation while employees do.
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What Can You Do?

Review and modify job descriptions/actual

duties

Documentation of work performance
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NLRA Issues In Employee Handbooks &

Personnel Policies

Guardsmark, LLC v. National Labor Relations

Board (D.C. Cir. Feb. 2, 2007)

A policy prohibiting employees from “fraterniz[ing] on

duty or off duty, dat[ing] or becom[ing] overly friendly

with the client’s employees or with co-employees”

violated the NLRA, because employees could

reasonably interpret the rule as preventing them from

talking about terms and conditions of employment

within their union.
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NLRA Issues In Employee Handbooks &

Personnel Policies

Cintas Corp. v. NLRB

The D.C. Circuit took a similarly broad reading

of the NLRA and ruled that an employer’s

innocuous confidentiality  policy infringed

upon protected rights.

ACC’s 5th Annual Corporate Counsel University: New Challenges/New Solutions April 29-May 1, Hyatt Regency St. Louis at Union Station

What Can You Do?

Carefully review all handbooks and

personnel policies to ensure they cannot be

read by employees as restricting protected

rights.

Ensure there is no restriction on NLRA

covered employees’ rights to discuss terms

and conditions of employment
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Employee Blogging, Instant Messaging, And

Other Communications And Privacy Issues

Key differences between blogging, instant

messaging, and email

Employee blogs can expose employers to risk

Employee monitoring and privacy issues

Legal constraints on

employee discipline

Key elements of electronic communications

policies
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In early January of 2007, the National Labor

Relations Board issued a rare public notice

inviting amicus briefs from third parties on

important questions to all employers

Does a business-use only electronic communications

policy prohibiting employees from utilizing the

company’s e-mail system for non-business purposes,

including to discuss terms and conditions of

employment, unionization and other protected

activities, constitute an unlawful interference with

employee rights under section 7 of the National Labor

Relations Act?
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Alternative Dispute Resolution

Peer Review

Informal Mediation

Formal Mediation

Arbitration
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Alternative Dispute Resolution

Median time from filing to arbitration

decision:  16  months

Median time from filing to court decision:

25 months

Only 3.8% of court cases went to trial

Statistics from Orrick, Herrington & Sutcliffe Study of NY employment cases in federal court and cases arbitrated by

NASD and NYSE
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Alternative Dispute Resolution

Arbitration median recovery = $236,292

Court median recovery = $377,030

With attorneys fees included:

Arbitration median recovery = $272,574

Court median recovery = $526,786
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Alternative Dispute Resolution

Total costs of arbitration are less than court

proceedings

More costly settlements in court actions due

to accelerated discovery process during

early stages of litigation
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Alternative Dispute Resolution

Class Action Waiver in Arbitration

Agreement Has Been Upheld
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What Does All This Mean?

Arbitration tends to be quicker and more

efficient

May result in lower awards

Saves money in attorneys’ fees

May stem the tide of class action litigation

in the workplace
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What Can You Do?

Consider other forms of internal dispute

resolution

Review and update arbitration agreements

to ensure enforcement

Keep up-to-date on evolving legal doctrines
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THE BASICS - ADA

A disability is:

A physical or mental impairment that substantially

limits one or more major life activities

A record of such an impairment

Or being regarded as having such an impairment

A qualified individual with a disability is one who has

such an impairment, yet who can perform the essential

functions of the job with or without reasonable

accommodation

WHAT IS A

REASONABLE ACCOMMODATION?

Any change in the work environment or

in the way things are customarily done

that would enable a qualified individual

with a disability to enjoy equal

employment opportunities
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WHAT IS NOT A

REASONABLE ACCOMMODATION?

Eliminating

essential job

functions or

reassigning them

Excusing or

forgiving

misconduct

Changing a

supervisor

Monitoring

medications

Violating a

seniority system

Withholding

discipline

LEAVE ACCOMMODATIONS

Must develop peripheral vision

Must see the laws intersect

Must train supervisors on when these laws

come into play

Must integrate legal and HR earlier and deeper

into the process

CORPORATE COUNSEL UNIVERSITY NEW CHALLENGES/NEW SOLUTIONS

This material is protected by copyright. Copyright © 2007 various authors and the Association of Corporate Counsel (ACC). 64 of 66



LEAVE ACCOMMODATIONS

Leave Plan Analysis (LPA)

Step One:  Provide all leave employees 

are “entitled” by law

Step Two:  Provide all leave permitted under

company policies

Step Three:  Provide additional leave as

reasonable accommodation if necessary

LEAVE ACCOMMODATIONS STEP ONE

Determining leave entitlement by law:

FMLA

State leave laws

State or local anti-discrimination laws

State workers’ comp laws
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LEAVE ACCOMMODATIONS STEP TWO

Determining how much leave is

permitted under policies

Consider paid and unpaid leave

Distinguish between right to compensation

(i.e., STD, LTD, workers’ compensation) vs.

job restoration

LEAVE ACCOMMODATIONS STEP THREE

Additional leave as a reasonable accommodation

Leave need not be paid

EEOC says it carries with it a right to job restoration

Is there a definite date of return?  If indefinite date,

likely to be undue hardship
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