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Personal Liability for Actions Undertaken in the Course of Employment—an 
Overview of non-U.S. Laws and Standards 

By Alfred R. Cowger, Jr. 

 Most U.S. personnel being assigned to non-U.S. managerial positions are 

completely ignorant about the extent of their personal exposure to claims by shareholders 

and third parties in non-U.S. jurisdictions.  Many managers have an innate understanding 

that they are shielding in the United States from business decisions they make by the 

Business Judgment Rule, even if they do not know its name.  They also often assume 

their personal exposure to tort and criminal liability when acting in good faith is likewise 

limited, although this assumption is probably broader than it should be, even in the 

United States.  They would be unpleasantly surprised to learn that their presumed 

immunity under Business Judgment Rule concepts is limited or non-existent, or even that 

their exposure should be analyzed in the reverse.  They would be shocked to discover the 

myriad of statutory liability, in some cases strict liability, which could readily give rise to 

monetary and criminal claims against them. For this reason, the U.S. manager and the 

manager’s in-house counsel should not presume that any U.S. principle of liability or 

business law would necessary be applicable should the U.S. manager be appointed a 

manager of a non-U.S. affiliate.  In fact, it is imperative that local counsel brief U.S. 

personnel on their exposure to liability before beginning an assignment outside the 

United Stated. 

 Moreover, any U.S. personnel that believe they are escaping litigious America for 

the calm environment of non-U.S. business and legal environments should quickly be 

apprised of their ignorance.  Directors, officers and managers around the world are 

becoming more concerned about their personal exposure.  In the last two to three years, a 

majority of European directors and managers believe there has been an increase in their 

personal financial, legal and reputational risk arising from an increase in personal liability 

for business decisions.  Heidrick & Struggles, “Board Insights 2004”, 

http://www.heidrick.com/NR/rdonlyres/3F7E256C-4880-4703-9BC1-

EDC3942841E5/0/CBME_BoardInsights2004.pdf, p. 8.  Even in Germany: 

“It used to be basically a country-club atmosphere, says Florian Schilling, 
managing partner of Heidrick & Struggle’s European Board Practice in Frankfurt.  
“Now we are moving at considerable speed into a very professional, demanding 
environment, with high visibility, greatly increased liability, and a much greater 
workload.” 

Id at p. 9.   In other words, the increased exposure about which U.S. managers fret will 

not be left behind simply by an assignment outside the United States. 

 Because the analysis below is only a broad review of liability issues, some caveats 

are in order.  First, the author has rather loosely used terms such as “director” and 

“manager”.  The actual definition of these terms, and the responsibilities and exposure 

related to these positions, varies widely from country to country.  In fact, U.S. personnel 

should NOT assume that the term “director” as used in the cited materials necessarily 

means a member of the Board of Directors as that term would be used in the United 

States.  Furthermore, in many jurisdictions, liability arises if a person has managerial 

responsibilities over a company, regardless of his or her actual title (sometimes referred 

to as a “shadow director”.  Thus, for purposes of considering exposure, senior managers 

of non-U.S. operations should consider themselves potentially to be “directors” or 

“managers” (or even “managing directors”) under local law.  

Finally, this presentation is meant to raise issues so U.S. personnel and their 

counsel are sensitive to these issues, and know enough to ask questions of local counsel.  
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It is not intended to be a substantive country-by-country review.  Furthermore, the 

statutes cited are often in state of flux, as countries continually modernize and harmonize 

their legal doctrines in the face of increasing international trade and investment, as well 

as pressure from international institutions such as the International Monetary Fund.  As 

such, the statute citations and analysis cited should be considered examples of what a 

manager faces statutorily, not complete, definitive discussion of those statutes or their 

ramifications. 

I.  The Business Judgment Rule vs. Other Standards of Care. 

 Perhaps the foremost basis of liability, or immunity therefrom, arises in the 

context of managerial decisions, and how those decisions affect a manager’s company, its 

shareholders and third parties.  U.S. lawyers and some managers are quite familiar with 

the common law “Business Judgment Rule”, whereby a manager cannot be held liable for 

decisions that: 

a.  were made in good faith; 
b.  were not the result of personal interest or bias; 
c.  were made after the manager took reasonable steps to be informed about the 
subject matter of the judgment; and, 
d.  rationally believed the judgment was in the best interest of the company. 

Bridge Point Communications Pty Ltd., “Information Security:  Corporate and Individual 

Liability” (October 2001), http://www.bridgepoint.com.au/Portals/0/ 

PDF%20Docs/liabilitypaper.pdf, p. 10.  Furthermore, most U.S. lawyers and managers 

understand that the Business Judgment Rule requires a court to give broad deference to 

the decisions of a manager, and thus the burden of proof and legal presumptions are in 

favor of the business manager. 

 In some cases, most often those jurisdictions that have a similar common law 

tradition, the Business Judgment Rule has been adopted.  See, e.g., id. (Australia); Jane 

Burke-Robertson, “Primer for Directors of Not-For-Profit Corporations” (2002), 

http://strategis.ic.gc.ca/epic/internet/incilp-pdci.nsf/en/cl00692e.html#2 [Industry Canada 

official website], Chapter 2; “Managing the Playhouse”, The Economist (April 20, 2006), 

reprinted at http://www.economist.com/world/britain/displaystory.cfm?story_id=6837402

(England).     

Even in some non-common law countries, in particular some formerly 

Communist era countries without modernized business laws, standards similar to the 

Business Judgment Rule have arisen, perhaps by default due to a lack of statutory 

requirements to the contrary.  See CMS, “Duties and Responsibilities of Directors in 

Europe” (2005), www.cmslegal.com/uploads/1429/ 

Directors%20Duties%20sept%2005.pdf, p. 48 [discussing Russian law]: 

When considering the liability of a General Director or other officer the Court 
should take into account the normal conditions of business in the industry 
concerned, as well as any other relevant circumstances. 

 The same cannot be said in other countries, in particular civil law jurisdictions.  It 

is true that in some civil law jurisdictions, a lack of statutory standards or restrictions 

resulted in almost complete authority and discretion being granted to managers.  It was 

said in France that the “President directeur général—PDG—was subject to some 

criticism, and certain persons did not hesitate to compare him to a monarch governing by 

divine right with absolute powers.”  Klaus Hopt et al., “European Corporate Governance 

in Company Law and Codes”, http://corpgov.nl/page/downloads/Final%20Report2.pdf,

p. 12 (2004).  Similarly, in other jurisdictions the standards were so vague and the civil 
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procedure available to claimants so limited that the standards that did exist were not 

effectively enforceable.  Id. at p. 33 (Italy).  

 Because the Business Judgment Rule itself was not originally part of traditional 

civil law, it has been adopted only sporadically in more recent years. In some of those  

cases, this adoption has often been by general statute, without specific directives.  See, 

e.g., Lawrence Liu, “Country Report for the Role of Board Directors and Supervisors in 

Chinese Taipai” (2001), www.oecd.org/dataoecd/ 6/11/1873058.pdf, p. 17.  In other 

cases, the statute has been very similar to the Business Judgment Rule, with the effect 

that liability for business decisions has rarely been found except in the case of “serious 

negligence”.  Nauta Dutilh, “Directors and Officers Liability in the Netherlands”, 

www.aiu.com/aiu/PDF/Netherlands.pdf, §3.2(a), pp. 4-5.  

 Nonetheless, the Business Judgment Rule has been slow to spread to civil law 

jurisdictions, and in fact, many civil law jurisdictions have adopted statutory standards 

that subject a manager to liability, and either specifically do not give the manager the 

discretion and thus immunity of the Business Judgment Rule, or have created standards 

that are so vague as to give courts wide latitude to adjudge liability, in direct contrast to 

the deference required of U.S. courts.  An example of the latter is in Belgium.  Under 

Article 527 of the Belgian Commercial Companies Code, a director is individually liable 

if the director fails to exercise “reasonable care” in the management of the company, 

without a clear definition of what reasonable care entails.  In fact, this liability can be 

imposed upon the director by a vote of the shareholders.  CMS at p. 10.  Moreover, under 

Article 528 directors will be jointly for the actions of their other directors unless they did 

not participate in the violation of reasonable care and specifically reported the breach to 

the shareholders at the general meeting. Id.    

 This liability arising out of a somewhat lack of “reasonable care” or “due care”, 

without more specific definitions, and the joint liability for the likewise vaguely defined  

“mismanagement” by others, can be found in other jurisdictions as well.  For example, in 

Portugal it has been observed that: 

 “The degree of diligence required [in Article 64 of the Portuguese Companies 
Code] is not easily determined.  In practice, the degree of diligence varies not 
only in relation to the circumstances under which the Director or Manager act, but 
also in respect of the nature of the act and its purpose.  It is only in light of a 
particular case that it can be determined, based on the conduct of the Director or 
Manager, whether they acted with such diligence as was required and appropriate. 

Maria Clara Lopes and Bruno Pina, “Directors, Officers and Managers Personal Liability:  

The Legal Position in Portugal, www.aiu.com/aiu/PDF/Portugal.pdf, §3.2.  Moreover, it 

should not be assumed that the judgment will be actionable only if it rises to the level of 

gross negligence or fraud, since the law does not state this, and thus negligent conduct 

could be deemed an adequate legal basis for finding a violation of Article 64.  Id. at §3.3.   

 The vague standards of what defines a director’s duty of care extends to many 

other countries.  Often, the duty of care varies depending on the size of the company and 

other subjective characteristics.  Herguner, Bilgen & Ozeke, “Directors’ and Officers’ 

Liability in Turkey”, www.aiu.com/aiu/PDF/Turkey.pdf, §3.5 at p. 5.  See also CMS at 

18 (France); Liu at 17; T.G. Kommatas & Associates, “Directors, Officers and Managers 

Liability—The Legal Position in Greece, www.aiu.com/aiu/PDF/Greece.pdf, p. 5; Erik 

Stenberg, “Directors, Officers and Managers Liability:  The Legal Position in 

Switzerland”, www.aiu.com/aiu/PDF/Switzerland.pdf, p. 5  As a result, this liability is, in 

essence, the reverse of the Business Judgment Rule—rather than wide deference given to 
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the manager’s decisions, the manager is subject to liability for violation of a vague 

standard.  To further complicate matters, in some jurisdictions, if the actions of a 

manager or director has resulted in some harm or loss to the company, the actions are 

presumed to be a violation of the duty of care, and the burden of proof actually shifts to 

the individual.  Herguner et. al. at §3.9, pp. 6-7 (Turkey).    

 It should be noted that the World Bank and IMF have made adopting a business 

judgment rule one standard by which countries are adjudged to have adequate corporate 

legal systems.  As a result, the World Bank has been critical of countries which do not 

have a clear business judgment rule.  See, e.g.,  Alexander Berg and Tatiana Nenova, 

“Report on the Observance of Standards and Codes (ROSC): Corporate Governance 

Country Assessment JORDAN” (2004), www.worldbank.org/ifa/jor_rosc_cg.pdf, p. 14; 

Sucre, Arias and Reyes, “Report on the Observance of Standards and Codes (ROSC): 

Corporate Governance Country Assessment PANAMA” (2004), www.worldbank.org/ 

ifa/rosc_cg_pan.pdf, p. 13. 

 However, even the Business Judgment Rule has been subject to recent attack and 

restriction.  One need only consider the U.S. adoption of the Sarbanes-Oxley bill.  Even 

in the motherland of the Rule, England, Parliament is now considering the Company Law 

Reform Bill, which: 

proposes to charge directors with more than safeguarding the financial interests of 
the companies they serve. They will also have to keep in mind their employees, 
customers and suppliers, as well as nurture communities and the environment. 
And the bill makes it easier for shareholders to sue wayward directors.  

Critics, generally from business, warn that together these revisions threaten to 
release a torrent of litigation as suppliers, customers, environmentalists and others 
ask the courts to reverse company decisions. The mere threat of such suits may 
gum up board meetings as directors pay more attention to protecting themselves 

from legal action and less to doing what they get paid to do—taking risky 
decisions that may sometimes prove wrong.  

The Economist, supra.  Thus, U.S. personnel assuming managerial duties of non-U.S. 

entities should be informed that the Business Judgment Rule, at least as they might 

understand it, is either limited or soon to be limited in other jurisdictions, or in fact does 

not exist at all, such that the manager’s liability and immunity is actually the reverse of 

the standards the manager has come to know in the United States. 

II.  Other Grounds for Liability to Third Parties 

 A.  Contract Liability 

 In some instances, a manager or director can be found personally liable for a 

breach of contract with a third party caused by that manager or director.  For example, in 

the Czech Republic, this liability arises without the need to show intentional or even 

negligent behavior on the part of the manager.  CMS at p. 14.   

 B.  Liability for Personal Injury or Other Torts 

 Even though some U.S. personnel forget they can have tort liability arising from 

their managerial actions, it has long been the standard in common law countries that 

directors and managers are liable for their tortious conduct which causes harm to third 

parties, even if the conduct was done in good faith in pursuit of corporate goals.  Glenn 

Leslie and Paul Schabas, “Canada:  Personal Liability for Corporate Torts and Crimes” 

(September 2004), www.mondaq.com/article.asp?articleid=28317&searchresults=1, p. 1.  

See also Nauta Dutilh at § 5.2, p. 8.  However, in some jurisdictions, this liability extends 

to being strictly liable for injuries to employees from work-related accidents, T.G. 

Kommatas at. 8 (Greece).   
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 C.  Liability to Creditors 

 Managers and directors can find themselves personally liable to the creditors of 

the company in many civil law jurisdictions if the company experiences financial 

problems, and the managing personnel has failed to abide by statutory requirements.  The 

first such statutory requirement is the minimum capital required to be maintained by a 

company.  For example, in the European Union, the Second Company Directive requires 

public companies to maintain a minimum capital of not less than 25,000, and more if so 

established by the company articles of incorporation.  Christoph Van der Elst, “Economic 

Analysis of Corporate Law in Europe:  An Introduction” (Financial Law Institute 2002), 

www.law.ugent.be/fli/WP/WP2002-pdf/WP2002-01.pdf, p.7.  If a director allows the 

company to fall below this minimum, such as by issuing a dividend to a parent company, 

the creditors can seek compensation directly from the responsible directors.  See also

CMS at p. 24 (Germany).  Furthermore, if a director fails to call a shareholders meeting 

to raise additional capital in the face of corporate losses, the director can be liable to 

creditors due to this failure.  Id. at p. 33 (Italy).   

 A second statutory requirement which could give rise to personal liability 

involves the registration and reporting of information to governmental authorities.  Most 

civil law countries have a Corporate Registry, or similar department, to which a wide 

variety of corporate information and actions must be reported, such as the name of 

managers and directors, changes to company articles of incorporation or bylaws and 

those named to be corporate agents of the company.  Any failure to keep this information 

accurate and updated, such that a third party can claim it relied to its detriment on this 

information, can give rise to strict liability to the manager or director.  E.g., Allen & 

Overy at p. 33 (Hungary).  Thus, the tendency of U.S. personnel to let such “details” fall 

to its counsel or accountants could cause them much grief. 

 Statutory requirements surrounding insolvency and filing bankruptcy can also 

make a director individually liable if that person fails to follow the specifications of the 

statute.  For example, in Belgium, company directors will be personally liable if they do 

not file for bankruptcy in “due time”. Van der Elst at p. 10.  See also CMS at 14 (Czech 

Republic); Allen & Overy, “Corporate Governance in Central and Eastern Europe” 

(2005), www.allenovery.com/AOWeb/binaries/26997.pdf, p. 11 (Poland);   In some 

jurisdictions, statutes set a specific time limit for filing bankruptcy.  Id. at 18 (Germany 

time limit of three weeks). 

 Furthermore, in many jurisdictions bankruptcy could expose a director to personal 

liability for his violation of a statutory standard of care that contributed to the bankruptcy.  

This standard of care may be “gross negligence” as in Belgium, CMS at p. 10, or merely 

“negligent management” as in Italy.  CMS at p. 33.  Indeed, in some jurisdictions, if the 

actions of the officers or directors led to the insolvency, they can be liable to creditors, 

and it does not matter what the standard of care was, so long as the actions caused the 

insolvency.  See Hopt at p. 19 (France). 

 Under the insolvency provisions of many civil law jurisdictions, a manager or 

director will face personal liability to creditors for company debts owed to them if he or 

she continues to contract or otherwise trade with the creditors after the moment he or she 

knew or should have known the company was insolvent.   Times Online, “Ask the 

Experts:  Fiduciary Liability” (2003), http://business.timesonline.co.uk/article/0,9929-

710512,00.html, p. 1.  This imputed knowledge can go back several years.  Id. 
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Moreover, the definition of “insolvency” can be very different under local codes than the 

manager might have assumed based on U.S. financial principles.     

III.  Criminal Liability 

 Perhaps the worst surprise to a manager could be the knock on the office door by 

local police or prosecutors, with the intention of arresting the manager for a crime the 

manager did not even realize was considered a crime.  Not only does the manager risk 

significant prison sentences and fines if convicted of these crimes, but the manager first 

faces potential long incarceration prior to trial, depending on the jurisdiction, and a court 

system which has not adopted the criminal procedures or even burdens of proof which a 

U.S. manager had learned from a decade of watching “Law & Order” on television.  

Thus, U.S. personnel must be extremely sensitive to what actions could result in criminal 

liability, and in fact should never assume that a wrong caused by them would solely be a 

civil action resulting in monetary damages, from which the personnel would simply seek 

indemnification from his or her employer. 

 A.  Violation of Health and Safety Statutes 

 Many jurisdictions have enacted legislation that makes any employee responsible 

for safety and health oversight personally criminally responsible for a violation of safety 

and health standards, including environmental laws and worker safety laws.  In some 

instances, the employee is actually subject to measures that would not be applicable to 

the employer company.  Felice Morgenstern, “Civil and Criminal Liability in Relation to 

Occupational Safety and Health” (1982), www.ilo.org/encyclopedia/ 

?print&nd=857400103, p. 1.  Furthermore, in some countries, such as Italy, it is actually 

common practice to prosecute managers for serious injury caused to third parties by the 

company managed by those individuals.  Celia Wells, “Corporate Manslaughter:  

Reforming the Law (Part B):  Part 3:  Corporations and the Risk of Criminal Liability” 

(2002), http://www.freedomtocare.org/ page166.htm#corporate%20manslaughter%202,

Section 3, originally printed in The Whistle (Bulletin of Freedom to Care, ISSN 0969-

2118), No. 10 (April 1996).  The violation of the law need not be intentional or knowing 

on the part of the manager, but rather mere negligence in performing the manager’s 

duties that result in the violation could subject the manager to criminal liability.  See, e.g.,

Allen & Overy at p. 23 (Czech Republic) and at p. 12 (Poland). 

 B.  Economic Crimes; Crimes Related to Insolvency and/or Bankruptcy 

 Managers and directors must understand that if their actions lead to losses by the 

government or their creditors they can be found criminally liable for violating economic 

crimes.  See, e.g. CMS at p. 14 (Czech Republic); Id. at p.18 (France);  Allen & Overy at 

p. 13 (Poland).  Even the failure to file for bankruptcy within the statutory time 

requirements (which may be nothing more than an “appropriate” time) will expose 

directors to criminal as well as monetary liability.  Id. at p. 12; CMS at p. 24 (Germany).  

In fact, in some jurisdictions, the criminal liability is significant.  For example, in 

Portugal, the mere “negligent conduct which also prevents honouring the Company’s 

obligations towards its creditors” may result in “the Directors may be sentenced up to one 

year or to a daily fine of up to 60 days … varying between 1 and 498.79.  Lopes at § 

3.6.  

 C.  Crimes Arising from Tortious Behavior--Defamation 
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 The final area of criminal liability which might be a bitter surprise to managers 

involves crimes which have nothing to do with a manager’s obligations to run a company 

in a safe and economic manner, and in the United States would be considered purely civil 

matters, and thus would be resolved, at most, by litigation between the manager and the 

aggrieved party.  The primary example of this would be a claim of defamation.  Although 

many Western European countries have done away with the concept of criminal 

defamation, this concept is still very much alive in other countries, in particular, but not 

necessarily only, those countries for which this concept was (if not currently) a tool by 

the government to control and quash complaints against public officials or their business 

cronies.   

 Under these criminal statutes, a person may be charged with a crime of 

defamation for a publicly made utterance that has caused harm to the reputation of a legal 

person and is false.  The liability can arise for the intentional or negligent dissemination 

of the utterance, and even if the defamed person is deceased, the next of kin may press 

charges.  See, e.g., the Law on Protection Against Defamation of the Federation of 

Bosnia and Hezegovina, Article 6.  Under these laws, a manager who makes a negative 

statement about a competitor to a potential customer, or who complains about the actions 

of a public official, may find himself in jail awaiting prosecution for criminal defamation.  

Furthermore, because the actual standards under many of these laws about what 

constitutes a false statement that causes harm, and what immunities attach to such 

statements on grounds of public policy, a prosecutor and judge have uncomfortably broad 

discretion for determining the guilt of the charged manager.  As a result, U.S. managers 

have to understand their aggressive behavior outside the United States, whether in the 

name of competition or defending a company against governmental misconduct, can lead 

to jail cell rather than a monetary judgment. 

 Managers should not ignore criminal defamation liability just because they are not  

based in a former Soviet Bloc country or a current dictatorship.  For example, in Japan,  

one commentator has noted that “[d]efamatory statements usually lead to the criminal 

liability as well as civil liability.  Shigenori Matsui, “The ISP’s Liability for Defamation 

on the Internet—Japan”, www.iias.or.jp/old/res_houmodel/20021129/ 820Matsui.pdf, p. 

2  (2002).  In fact, as the use of the Internet has increased, so too has criminal prosecution 

in Japan for defamatory statements made via the Internet.  Id., p. 3.   Thus, managers 

must understand completely their exposure to criminal charges for statements made 

outside the United States that inside the United States would be protected speech, or at 

the most subject them to civil monetary damages. 

IV. Limiting Liability or Exposure 

 Non-U.S. jurisdictions offer limited, but viable, means for limiting personal 

liability.  In many jurisdictions, a director or manager’s potential liability to the 

corporation or its shareholders will be forever negated by a resolution passed at a 

shareholder meeting.  See, e.g., CMS at p. 11 (Belgium Commercial Companies Code, 

Article 554); Id. at p. 24 (Germany).  Likewise, some jurisdictions permit a company to 

guarantee or indemnify its personnel against all liability but that arising from intentional 

fault or fraud, although this guarantee does not extend to criminal fines.  Id.; T.G. 

Kommatas at 14 (Greece); Nauta Dutilh at §5, pp. 8-9 (Netherlands).  However, others, 

for example France, prohibit the limitation of liability by a company of its directors or 
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managers.  CMS at p. 18 (France).    Finally, many jurisdictions allow a company to 

obtain D & O insurance on behalf of managers and directors.  Id. at p. 24 (Germany); 

Nauta Dutilh at §6, pp. 9-11; T.G. Kommatas at 14 (Greece).  Indeed, in many 

jurisdictions, “[d]ue to the frequency and the severity that claims against Directors, 

Officers and Managers may have and given the negative impact of such (especially if 

successful) claims on both the company and the Directors, etc., D&O insurance coverage 

has become nowadays essential”.  Id.   

“U.S. Employee Liability Outside the United States” 

General Outline

I.  Practical Considerations for U.S. citizens Being Transferred Outside the United States 
(Marcelo E. Bombau, Partner, The Bomchil Group) 

A.  CORPORATE. FOREIGN EXCHANGE 

1.  Investments through: (a) companies (flow-through structure), or (b) 
agreements. Boards: (i) majority with residence in Argentina, and (ii) need to pay 
an insurance for the coverage of their duties. Limitations on offshore companies.  

2.  Limitations on transfer of money abroad for the payment of profits and 
dividends and the purchase of foreign currency by non-Argentine residents. 

B.  IMMIGRATION. IMPORTS 

1.  Immigration permits requirements for the expatriate and his family. Attribution 
of liabilities in case of worker without labor visa.  

2.  Restrictions on imports of goods/personal property. 

C.  LABOR 

1.  Differences on the expatriates´ treatment (payroll vs. autonomous worker). 2. 
2.  Exemptions on social security payments for expatriates.  

D.  TAX 

1.  Tax identification number requirement. 
2.   Individual Tax liability, e.g. country-source income vs. worldwide income for 
taxation purposes.  Examle:  Expatriates who stay in Argentina for working 
purposes for a maximum of a 5-year period are deemed to be “non-residents” for 
tax purposes (thus only subject to tax on Argentine-source income). “Residents” 
pay on worldwide income.  
3.  Foreign companies tax liability: payment of country-source income subject to 
withholding tax.  

E.  JUDICIAL 

1.  Reorganization proceedings: information to the court for travelling outside the 
country. Bankruptcy proceedings: (i) request of authorization from the court for 
travelling outside the country, (ii) disqualification for a 1-year period (i.e. for 
being director), and (iii) personal liability for damages caused to the employer 
through fraud or willful misconduct.  
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II.  U.S. Laws Applicable to U.S. citizens Working Outside the United States (Terry 
Sobnosky, Associate General Counsel, Applied Industrial Technologies) 

A. Extra-territorial application of U. S. employment laws. 

1. Title VII of Civil Rights Act of 1964 
2. Americans with Disabilities Act 
3. Age Discrimination in Employment Act 
4. Single employer test – EEOC 
5. “Foreign laws” defense 
6.  Dual coverage protection 

B.  FCN treaties and protections 

C.  Foreign Sovereign Immunity Act 

D.  Foreign Corrupt Practices Act 

F.  Trading with embargoed countries 

G.  Offshore employment laws and practices 

1. Mandatory severance 
2. Mandatory retirement 
3. Different/expanded discrimination laws 
4. What is “cause”? 

H.  Privacy Issues 
1.  EU Directive 
2. Safe Harbor principles 

I. Insurance and indemnification issues 

III.  Personal Liability for Actions Undertaken in the Course of Employment—non-U.S. 
Laws and Standards (Alfred R. Cowger, Jr., General Counsel, Dana Classic Fragrances) 

 A.  The Business Judgment Rule vs. Other Standards of Care 
  1.  Existence in common law countries 
  2.  Adoption by other countries 
  3.  Civil law jurisdictions—standard is reversed! 

a.  Rather than subjective standard protecting employee, vague standard 
can be applied subjectively by Court against employee. 
b.  Burden of proof is against employee, not in favor of employee. 

c.  Joint and several liability of directors/managers for actions taken by 
cohorts in violation of standard. 
d.  Weakening of Business Judgment Rule protections even in common 
law countries. 

B.  Other Grounds for Liability to Third Parties 

1.  Contract liability for contracts entered into by manager or breached due to 
managers actions. 
2.  Liability for personal injury or other torts: potential for strict or vicarious 
liability. 
3.  Liability to creditors 

a.  arising from violation of statutes related to minimum capital, filing 
requirements, and other “administrative” or “technical” requirements. 
b.  arising from violations of duties in light of insolvency/bankruptcy. 
c.  violations of statutory management standards leading to bankruptcy. 
d.  continue to trade with creditors after company insolvent. 

C.  Criminal Liability 

1.  Health, Safety, Environmental Law violations resulting in criminal liability 
(with or without intent or knowledge) 
2.  Criminal liability for insolvency of company 
3.  Criminal liability for tortious activity never considered criminal in the U.S., 
e.g. defamation 

D.  Indemnification/Insurance Against Personal Liability 

1.  Waiver by shareholder action 
2.  Indemnification by company 
 a.  sometimes completely barred 
 b.  sometimes limited to negligence and non-criminal acts 

c.  sometimes unlimited 
3.  D&O insurance:  an increasingly necessary “employee benefit”.

IV.  Personal liability issues in less developed legal systems (Fiona Loughrey 
Partner, Head of China Employment Group, Simmons & Simmons) 

 A. Personal liability issues. 

 B.  Contract rights and obligations limited territorily 

 C.  Choice of Law (regardless of what was stipulated in employment contract) 

 D.  Extradition Issues for Criminal Charges 
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ACC outline: Liability for laws outside US etc 
Introduction 
Actions of employees (especially directors, managers and other seniors) can attract 
liability arising under non-US laws.  This potential is in our experience [ie as 
employment lawyers advising multiple US and other non-Asian based groups/employers 
with interests in Hong Kong/PRC/elsewhere in Asia ] not always anticipated or fully 
understood.  It is very important to ask the right questions. 
Examples 
Examples/types of liability to which managers who work on or with non-US operation 
need to be alerted: 
• NB personal liability 
Hong Kong and all other common law jurisdictions distinguish between vicarious and 
individual liability.  This is very important in the context of anti-discrimination laws: 
regularly, complainants challenge both the corporate employer and the individual 
manager.  (Separate legal advice then needed.)  No “business interests” defence. 
[Personal liability may also arise under some civil law jurisdictions – to be checked] 
• Legislation/contracts may not be limited territorially  
• Conflicts: could have an employment contract stated to be governed by a US law; 
but performed in example Hong Kong or China – this is common.  Discuss non-US 
employment laws which apply.  Can mean eg termination “at will” not permitted. 
• Directors’ liability – if appointed as director (or officer) could be liable 
[Note: directors and officers insurance possible, will mention.] 
• “Nat West Three” – extradition by UK? to US: this is topical; the move attracted 
huge [negative] publicity in UK [eg June to August 2006] 
• Corporate manslaughter – in serious cases of personal injury or death, potential 
for individual liability 
Hypothetical scenarios/case studies 
Steps to take 
• training (all levels) 
• policies/employee handbooks – global standard? 
• ethical issues (“confidential” disclosures; company responsible for individual 
perpetrator?  Indemnities?) 
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ACC Conference. San Diego, CA; October 2006

Marcelo Bombau - M. & M. Bomchil 
Buenos Aires 

Argentina 

WHAT EX-PAT SHOULD KNOW ON BUSINESS AND INVESTMENTS IN 
ARGENTINA

The purpose of this report is to highlight certain specific issues that need to be 
considered by natural persons investing in –or being transferred to– Argentina. 
The situation of “ex-pats” requires certain knowledge of basic legal principles of 
the country where he/she will be working which the corporate legal department is 
not necessarily aware of. Local practices around the world are often a surprising 
set of rules where “local knowledge” is of utmost importance.  

This is a brief overview of Argentine regulations in certain areas and show of 
practical pitfalls which an ex-pat and his/her company may face. 

I. CORPORATE - FOREIGN EXCHANGE

Investments in Argentina can be made through a legal entity or through 
agreements (including associations, joint ventures, strategic alliances, etc.).  

A. Through a legal entity: 

There are basically three kinds of legal entities by means of which commercial 
activities may be carried out in Argentina: the corporation, the limited liability 
company and the branch of a foreign company. The regime applicable to said 
legal entities is regulated in the Argentine Commercial Companies Law 19,550 
(“ACCL”).  

There are no “nationality” requirements in general although: (a) certain limitations 
may exists in areas such as mass media / press; security banking activities; or (b) 
preferences given to “local” companies in certain public concessions; or (c) 
limitation of ownership of assets in certain areas (nuclear, border, real estate). 

This limited discrimination based on nationality should not affect U.S. investments 
given the fact that the same are god-fathered under a bilateral investment treaty
entered into by Argentina and the U.S. under which U.S. nationals and 
investments are given a “national” or “most favored nation” treatment. 

(i) Corporation (S.A.)

The corporation is the most commonly used legal entity in Argentina for the 
development of activities and businesses. 
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- Shareholders: a minimum of two shareholders is required. The ACCL does not 
establish minimum or maximum amounts of capital or percentages that a person 
should own in a company or corporation in order to be considered a shareholder. 
However, current IGJ (Argentine Companies Registrar) criteria1 is that the 
maximum participation allowed to be owned by a sole shareholder is 98% of the 
capital stock and the other 2% of the capital stock should be owned by at least 
another shareholder, based on the requirement of “plurality of partners”. 
Therefore, the IGJ would in principle not register companies controlled by a 
shareholder holding over 98% of voting shares.  

Shareholders can be domestic or foreign companies, or individuals of any 
nationality or residence. Their liability is limited to full payment of the stock 
subscribed by each shareholder.  

- Shares: the capital stock of the company is represented by shares. Shares must 
be nominative, non-endorsable and may or may not be represented by 
certificates. 

- Capital: a minimum capital of at least Argentine $ 12,000 (approximately US$ 
4.000) is required. Due to Resolution 9/2004 of the IGJ, corporate capital stock 
must be appropriate for the development of the corporate purpose. Therefore, the 
IGJ may request that companies being incorporated fix a capital higher than the 
referred to minimum. 

- Board: The Board must appoint a president, who has the legal representation of 
the corporation. Appointment of one or more vice-presidents is optional. Absolute 
majority of the entire Board constitutes sufficient quorum and actions are taken as 
provided for in the by-laws. 

There are no nationality requirements nor it is required that directors also be 
shareholders. However, the absolute majority of directors must reside in 
Argentina. 

Directors, administrators and syndics must, among other duties, act with the 
diligence of a “good business man” and pursue the corporate interest of the 
company and common interests of all its partners. Directors need to pay a 
mandatory insurance for the coverage of their duties. 

(ii) Limited Liability Company (S.R.L.)

The SRL is one of the most commonly used legal structures after the corporation. 
Its principal characteristics are: 

- Partners: there must be a minimum of two and a maximum of 50 (the same 
criteria explained for the corporations regarding the maximum and minimum 

                                               
1
 The resolutions and criteria of the IGJ are only applicable to companies registered within the jurisdiction of the 

city of Buenos Aires.  

percentage of capital to be owned by each partner is applied by the IGJ to the 
SRL). Partners can also be domestic (except corporations) or foreign companies, 
or individuals, and no nationality or residency requirements apply. Their liability is 
limited to the full payment of the equity participation subscribed by each partner.  

- Capital: represented by "cuotas". There is no minimum capital requirement as in 
the case of the corporation. Resolution 9/2004 of the IGJ (on corporate capital) 
also applies to the SRL.  

- Management: management of the SRL is in the hands of one or more 
managers, acting individually or jointly as set forth in the articles of incorporation. 
As with the directors of the corporation, a manager is not subject to any nationality 
requirement. However, the absolute majority of all managers appointed by the 
partners must reside in Argentina. Managers need not be partners.  

(iii) Participation in the capital stock of a SA or a SRL (registration as a foreign 
company)

Foreign companies interested in incorporating local companies or in having 
interests in local companies must, in accordance with Section 123 of the ACCL, 
be registered with the Public Registry of Commerce before filing several corporate 
documentation. 

In accordance with Resolution 7/2003 of the IGJ, foreign companies shall also: 

(a) inform whether the company is subject to prohibitions or legal restrictions to 
develop the activities related to its corporate purpose in its place of origin; and 

(b) demonstrate that the foreign company fulfills with any of the following 
conditions outside Argentina: (1) the existence of one or more agencies, branches 
or permanent representations, (2) the ownership of participation in companies 
which qualify as non-current assets; or (3) the ownership of fixed assets in its 
country of origin. 

Resolution 7/03 and 22/04 of the IGJ also require annual filings by registered 
foreign companies with the IGJ aimed at proving that they have assets outside 
Argentina. The tendency is to avoid “rubber-stamp” shareholders. 

(iii) Branch

Foreign companies may use a branch to perform businesses or activities in 
Argentina.  

- Capital: there is no need for the branch to have a specific amount of capital, with 
the exception of branches acting in certain industries such as banking or 
insurance.  
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- Management: only a legal representative duly authorized to operate the branch 
must  be appointed.  

- Accounting: the branch must carry a separate accounting from that of its head 
office, and file annual financial statements with the Public Registry of Commerce.  

Branches must also comply with Resolution IGJ 7/03 or, if applicable, with 
Resolution IGJ 22/04 (proving that the foreign companies have assets outside 
Argentina). 

B. Through Agreements: 

(a) Distribution: as in most countries, these agreements are characterized by the 
fact that producers may exert a certain control over the business of their 
distributors, and that they are intended to constitute stable relationships 
spanning over long periods of time. In Argentina, it is necessary to note that 
when distributors are individuals, the eventual risk of them being considered 
workers must be thoroughly analyzed. 

(b) Agency: An agency agreement is one whereby one party charges the other 
with the task of promoting the former’s business within a defined zone. It may 
involve the empowerment of the agent to close deals in the principal’s name, 
but such is not always the case. As mentioned above, when agents are 
individuals, the potential risk of them being considered workers must be 
carefully addressed. 

(c) Transfer of technology: Technology transfer agreements are governed by Law  
22,426. All agreements signed between a foreign licensor and a licensee 
domiciled in Argentina which have effect in Argentina and in which the main or 
incidental objective is the transfer, assignment or licensing of foreign 
technology or trademarks in exchange for valuable compensation, fall under 
the scope of the aforementioned law. The term "technology", as defined by 
the Law, encompasses all patentable inventions, industrial models and 
designs and any other technical knowledge applicable to the manufacturing of 
a product or the rendering of a service. Technology transfer agreements must 
be filed with the National Institute of Industrial Property for information 
purposes only. 

Foreign exchange

As one of the consequences of the currency devaluation and subsequent so-
called “emergency” regime implemented as from early 2002, there has been an 
interest to attain strict control over foreign exchange transactions. Consequently, 
restrictions have been placed, inter alia, on the transfer of funds abroad for the 
payment of capital or interest, profits and dividends and the repatriation of capital. 

There is a single free exchange system whereby exchange transactions can be 
made at the parties' freely agreed upon exchange rate, subject to the restrictions 
established by the Argentine Central Bank.  

Exchange transactions can only be effected with entities authorized by the Central 
Bank to operate in foreign exchange. Transactions not complying with exchange 
regulations are reached by the Criminal Exchange Law 19,539, as amended. 

Notwithstanding the foregoing, the Central Bank has issued several rules relaxing 
restrictions imposed on payments abroad, as follows:  

- transfers of money abroad for the repayment of interest and capital of 
financial debts owed abroad are not subject to any restrictions;  

- transfers of money abroad for the payment of profits and dividends 
corresponding to financial statements certified by external auditors are not 
subject to any restrictions; 

- purchases of foreign currency by Argentine residents are limited to a 
monthly cap of US$ 2,000,000; and

- purchases of foreign currency by non-Argentine residents are limited to a 
monthly cap of US$ 5,000, except in certain cases in which this cap is not 
applicable. If such purchases are destined to implement repatriations of 
capital the limit is increased although subject to other limitations.

II. IMMIGRATION ISSUES 

The hiring of foreign employees requires that the latter be granted a immigration 
permit from local authorities, since tourist visas do not allow foreigners to work 
within the framework of an employment contract with a local company. 

There are three categories within which a labor visa may be granted:  

(i) temporary residence by virtue of a contract entered into by the foreign 
employee with an Argentine company, 

(ii) temporary residence by virtue of the transfer of a foreign company’s 
employee to a related Argentine company,  and  

(iii) transitory residence.  

The first two options require a double-step procedure. Firstly, the National 
Immigration Office must issue an entrance permit, the filing of which is initiated by 
the local company. Next, the foreign employee presents the permit together with 
the required personal documentation before the Argentine Consulate in his 
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foreign country of residence, after which the labor visa will be granted. In both 
cases the labor visa is granted for a one-year renewable period. 

The third option implies a considerably shorter yet costlier procedure. It is granted 
on an exemption basis only and for a fifteen-day renewable period. 

There is also a special case that is the foreign employee who can use a tourist 
visa for the purpose of reviewing or analyzing the market of a particular business. 
This visa is granted for a 90 days period. 

The local authorities grant the same permit / visa in favor of the foreign 
employee’s family (i.e. wife and sons). Certain restrictions on imports of goods 
apply. 

Please bear in mind that if the local company maintains a foreign employee 
without a labor visa, several liabilities (i.e. fines) shall be applicable or attributable 
to such local company. 

III. LABOR ISSUES 

Argentine labor law is divided into three major areas: individual law, collective law 
and social security law. 

Individual labor law regulates the relationship between an employer and an 
employee, basically by means of: (i) the Employment Contract Law; (ii) specific 
regulations that apply to certain professional categories (i.e. journalists, sellers of 
goods or domestic employees); and (iii) the applicable collective bargaining 
agreement, depending on the activity developed by the employer.  

Collective labor law governs the relationship between the collective 
representatives of employees –unions- and an employer or group of employers. 
The result of collective negotiations are the collective bargaining agreements.  

Finally, social security law establishes the mechanisms by means of which the 
public administration grants a monetary or other compensation to workers in the 
events of death, disability – due to labor and non labor illnesses or accidents –or 
retirement. The employer must withhold a maximum of 17% of the employee’s 
salary as social security charges. 

- Principles: the fundamental principles of our labor law include the following: 
impossibility for the employee to waive his labor rights, continuity of the 
employment contract, priority of reality over form, good faith, social justice, equity, 
non-discrimination, and gratuity of judicial proceedings. 

- Requirements: the employee can only be a natural person with working and
legal capacity, and cannot be substituted in said relationship by any other person. 

An employee cannot be under fourteen years of age, and minors under eighteen 
years of age require parents’ express authorization in order to be employed.  

- Salary: through an employment contract (which is not necessarily a written 
document but, rather, a de-facto relation), the employee offers its services in 
exchange for a salary. According to the Employment Contract Law, every 
employee is entitled to a thirteenth salary which is paid as two semi-annual 
bonuses at the end of June and December each year. 

The most common form of payment is by means of a deposit in the employee’s 
banking account, which must be opened on his behalf by the employer. In certain 
exceptional cases, the salary may be paid in cash or by check. 

- Termination: Termination of the employment contract may be motivated by 
various reasons. On the one hand, it can be terminated due to the employer’s 
decision. If there is sufficient and just cause for the dismissal, no indemnification 
shall be due to the employee.  

If the termination is due to an unjustified dismissal (without cause), the employee 
shall be entitled to indemnification equal to one monthly salary per year worked, 
or fraction equal to or higher than three months. The monthly salary to be 
considered is the best normal, ordinary monthly salary accrued by the employee 
during the last year of employment. 

Notwithstanding the above, there are caps on collective bargaining agreements 
which must be considered for the calculation of the referred to indemnification. 
Such cap is equal to three times the average of all salaries foreseen by the 
collective bargaining agreement for the different working categories contemplated 
by it. In case the employee’s salary is higher than said cap, the latter shall be 
taken into account for the calculation of the indemnification. The floor of this 
indemnification is one month’s salary, not taking into consideration the application 
of the collective bargaining agreement cap. 

The employee shall also be entitled to prior notice of his dismissal without cause, 
equal to one month if his seniority is less than five years, and to two months if his 
seniority is of five years or more. In lieu of prior notice, the worker shall be entitled 
to one or two monthly salaries, depending on the seniority of the employee. 

The employment contract may also be terminated by the employee’s decision 
motivated by any serious infringement by the employer (thus entitling the 
employee to receive indemnification) or without cause, in which case the 
employee shall not be entitled to collect any indemnification. Similarly, it may also 
be terminated as a result of the mutual agreement of both parties, in which case 
no indemnification is owed either. 

- Other labor related considerations:

One should also bear in mind that:  
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(a) In those cases in which a company hires another entity for the performance of 
part of its normal, ordinary and specific activity, it shall be jointly and severally 
liable vis-a-vis the latter’s employees for any labor law infringement. 

(b) Expatriates shall be treated as an employee if he/she is registered in the 
payroll (the company pays social security contributions). However, if said 
person is member of the board of directors a “director fee” could be paid to the 
expatriate as an “independent” worker (also, such individual needs to pay its 
social security contributions).  

(c) Labor legislation provides exemptions on social security payments for 
expatriates by the application of Double Taxation Treaties. 

(d) In general, case-law benefits employees (principle “in dubio pro operario” 
apply). 

(e) Certain new legislation is being drafted regarding labor violence (which 
includes, among others, change of place, harassment and differences of 
salary for same work). Also, a non-discrimination law is in force. 

IV. TAXATION ISSUES 

- Income tax:

This tax is levied on the worldwide income earned by Argentine residents, 
permanent establishments in Argentina of foreign companies, and only on the 
Argentine-source income derived by non–residents. The person or the company 
need to obtain a tax identification number. 

Expatriates who stay in Argentina for working purposes for a maximum of a 5-
year period are deemed to be non-residents for tax purposes (only subject to tax 
on Argentine-source income).   

The payment of Argentine-source income by foreign companies is subject to 
withholding tax.  

While for natural persons the taxable base is only their recurring income -meaning 
income which may be derived on a periodic basis and which implies the 
permanence of the source producing it- and eligible gains; companies and
permanent establishments must include any income or gains –other than 
exempted  ones- in their taxable base. 

For natural persons income tax purposes, the fiscal year matches the calendar 
year. The fiscal period for resident entities is the commercial period established in 
its by-laws. 

In connection with shareholders’ incomes, as a rule, dividends paid out of profits 
subject to income tax are not subject to any further tax. An equalization tax  is 
applicable at a 35% rate on dividends paid either to residents or non-residents 
when the dividends that are payable in cash or in kind exceed taxable profits 
accumulated at the end of the tax period preceding the distribution.  

Capital gains on shares derived by non-residents are exempted from income tax.
If the shareholder is a local entity (i.e. investment by means of an Argentine 
holding company), it should be noted that it will be subject to income tax at the 
regular 35% rate on those capital gains derived from the disposal of shares in 
other companies. 

The following countries have entered into comprehensive treaties for the 
avoidance of double taxation with Argentina which are currently in force: Australia, 
Austria, Belgium, Bolivia, Brazil, Canada, Chile, Denmark, Finland, France, 
Germany, Italy, the Netherlands, Norway, Spain, Sweden, Switzerland and the 
United Kingdom. A treaty with Russia was executed but is not yet in force.  

Argentina has also executed several treaties for the avoidance of double taxation 
with respect to income arising from international shipping and/or air 
transportation. 

- Other taxes:

(i) Value Added Tax: applies to practically all economic transactions with 
very limited exemptions. General rate is 21%.  

(ii) Minimum deemed Income Tax: this tax is levied on the value of assets 
located in Argentina and abroad belonging to, among others, 
companies domiciled in Argentina as well as permanent 
establishments of non-residents in Argentina, assessed at the closing 
of each fiscal period at the rate of 1%. Taxpayers with assets in the 
country the aggregate value of which do not exceed Pesos $ 200,000 
(roughly US$ 67,000) are exempted from this tax. Shares and other 
participations in the capital of local companies are exempted from this 
tax.  

(iii) Tax on bank accounts: this tax is levied mainly on credits and debits 
generated in bank accounts registered with financial institutions, at the 
general rate of 0.6%. 

(iv) Personal Assets Tax: this tax is levied on natural persons domiciled 
and estates located in Argentina with respect to their worldwide net 
wealth at the end of each calendar year. It is also levied on natural 
persons domiciled and estates located abroad in relation to their net 
wealth located in Argentina at the end of each calendar year, provided 
certain requirements are met. Furthermore, non-residents are also 
subject to this net wealth tax with respect to shares held in Argentine 
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companies. An ordinary foreign tax credit system is also available. 
Individuals domiciled and estates located in Argentina are liable only 
on their net wealth in excess of Pesos $ 102,300 (some US$ 35,000). 
The tax is levied at a rate of 0.5% on taxable net wealth of up to Pesos 
$ 200,000 and 0.75% on taxable wealth exceeding Pesos $ 200,000. 

(v) Excise taxes: this tax is levied on the transfer and importation of goods 
specified by law (i.e. tobacco, alcoholic and non-alcoholic beverages, 
extracts, cellular and satellite phone services, luxury objects and 
engines) and on the rendering of specified services, in only one stage. 
Excise taxes are levied at ad valorem rates based on the price of 
goods and services, varying from 0.1% to 60%. 

(vi) Local (Municipal and Provincial) taxes: turnover tax, stamp tax, real 
estate tax generally apply. 

V. JUDICIAL–PROCEDURAL ISSUES 

Reorganization proceedings and bankruptcy proceedings are governed by Law  
24.522. 

- Reorganization proceedings: Both natural persons and corporations domiciled 
in the country as well as those domiciled abroad -regarding assets held within 
the country- may file for reorganization proceedings (concurso preventivo). In 
all cases it is required that the debtor be insolvent. The directors need to 
“inform” the court for travelling outside the country.

- Bankruptcy: A bankruptcy petition may be filed by the debtor or any creditor. 
Contrary to reorganization proceedings, the debtor is excluded from the 
administration of its assets –with the exceptions determined by law- which is 
vested upon the Court receiver. If the debtor is a company, bankruptcy may 
be extended to all members having unlimited liability. The directors: 

(i) need to “request” authorization from the court for travelling outside the 
country,

(ii) will have a disqualification for a 1-year period (i.e. for being director), 
and

(iii) will have personal responsibility for damages arising from fraud and 
willful misconduct.  

VI. PERSONAL LIABILITIES

Expatriates could –same as any other manager or director or a company– face 
personal liability in cases of: (i) tax or social security payments evasion, (ii) 

accounting fraud, (iii) hazardous waste contamination or environmental damages, 
and/or (iv) unlawful acts performed in any condition (manager, director, proxy). 

In certain cases like tax, environmental and foreign exchange areas the personal 
liability is assessed directly by law whereas in other situations the personal liability 
would need to have a direct link to the unlawful performed act. 

MGPO/ACC October 2006
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