ACC’s 2006 ANNUAL MEETING THE ROAD TO EFFECTIVE LEADERSHIP

/\ \CC Association of
Corporate Counsel

103 Leading the Effort Against Corrupt Practices
in the Global Arena

David L. Glogoff
Deputy General Counsel

Vertis Inc.

Juliette L. Hirt
Associate General Counsel
ebrary

David C. Kilpatrick
Corporate Counsel
Dresser, Inc.

Alexandra Wrage
General Counsel
TRACE International, Inc.

|
This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).
Materials may not be reproduced without the consent of ACC.
Reproduction permission requests should be directed to Julienne Bramesco at ACC: 202/293-4103, ext. 338; bramesco@acca.com



ACC's 2006 ANNUAL MEETING THE ROAD TO EFFECTIVE LEADERSHIP

: . group for the united nation’s global compact 10th principle. She speaks frequently on topics of
Faculty BlOgl‘ ap hleS international law and anti-corruption initiatives and on the hidden costs of corruption.

David L. Glogoff Ms. Wrage studied law at Kings College, Cambridge University and lives now in Annapolis,
’ Maryland.

David Glogoff is deputy general counsel for Vertis Communications and is located in Bristol,
Pennsylvania and Baltimore. Vertis Communications partners with its clients to solve the

most complex, time-sensitive marketing challenges through consulting, creative, research, direct,
media, technology, and production services. Mr. Glogoff and his team are responsible for providing a
full range of legal support to Vertis' domestic and international operational units.

Prior to joining Vertis, he was a corporate associate in the business and finance group of the law firm
of Smith, Stratton, Wise, Heher & Brennan in Princeton, New Jersey and a litigation associate at
the law firm of Flood, Johnston & McShane in New York City where he specialized in
environmental law and general litigation.

Mr. Glogoff graduated from Tulane Law School in New Orleans, Louisiana, where he was senior
managing editor of the Tulane Journal of International and Comparative Law.
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Alexandra Wrage is the president and general counsel of TRACE, an international non-profit
business association helping companies raise their anti-bribery standards, while lowering the cost of
compliance. TRACE provides a series of tools for companies, including due diligence reports on
commercial intermediaries, summaries of foreign law prepared by TRACE member firms,
benchmarking research and in-person and on-line training.

Ms. Wrage previously held the position of senior counsel - international with Northrop Grumman
Corporation for five years. Prior to that she worked in the Washington, DC and Middle East offices
of MCI Communications. She joined MCI after several years as a business litigation associate with a
Washington firm.

Ms. Wrage has written three guidebooks, including The TRACE Standard for Doing Business with
Intermediaries Internationally, The High Cost of Small Bribes and First to Know: Robust Internal
Reporting Programs. She currently is working on a guidebook addressing gifts, hospitality and travel
for foreign government officials.

Ms. Wrage is chair of the Women in International Regulatory Law (“WIRL”) steering committee,

vice-chair of the ABA’s committee on anti-corruption initiatives and compliance issues, a member of
the steering committee for business principles for countering bribery and a member of the working
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Voluntary Disclosure under the Foreign Corrupt Practices Act
David L. Glogoff, Deputy General Counsel of Vertis Communications

Currently, there is no legal requirement to voluntarily disclose Foreign Corrupt Practices
Act' (“FCPA”) violations. Yet, in the past few years, there has been an increase in the number of
companies willing to voluntarily disclose FCPA violations to the Department of Justice (“DOJ’)
and/or the Securities and Exchange Commission (“SEC”). Although voluntary disclosure is not
typically a common practice among businesses that have violated federal laws, the DOJ and the
SEC have encouraged voluntary disclosure of FCPA violations by agreeing to consider
cooperation and voluntary disclosure when determining whether to prosecute a company and
what penalty to assess.

In both last year's decision against Titan Corp.?, and this year's decision against Tyco®,
two companies that voluntarily disclosed violations, the DOJ and SEC implemented large fines.
While many companies have entered into favorable agreements with the DOJ and SEC after
voluntary disclosure, the Titan and Tyco cases serve as reminders that voluntary disclosure is not
a guaranty that the government will assign a less severe punishment. Despite the risk of severe
fines, many companies continue to take a chance with voluntary disclosure. Eleven companies
voluntarily disclosed potential FCPA violations between early March and early April 2006. A
few examples of companies that have chosen to voluntary disclose potential violations in 2006
are Nature's Sunshine, Outback Steakhouse and Apex Silver Mines.

To date, the majority of companies that have voluntarily disclosed a violation of the
FCPA have received favorable treatment. The question remains whether the trend of voluntarily
disclosure of violations will continue if the authorities levy penalties like those imposed against
Titan and Tyco.

Steps a Company Should Take After Finding a Potential FCPA Violation

Immediately upon suspecting that a violation of the FCPA has occurred, a company
should conduct a thorough internal investigation to determine whether a violation has, in fact,

occurred, and if so, the violation's scope and magnitude. The company must carefully decide if

115U.S.C. §§ 78m, 78dd-1 — 78dd-2, 78ff (1994); 15 U.S.C.A. §8§ 78dd-1 — 78dd-3, 78ff(1999).

2 United States v. Titan Corp., No. 05 CR 0314 BEN (S.D. Cal. Mar. 1, 2005); United States v. Titan Corp.,
Civ. A. No. 05-0411 (D.D.C. filed Mar. 1, 2005) (Requiring Titan Corp. to pay more than $28 million in
penalties).

3 Sec. and Exch. Comm'nv. Tyco Int'l Ltd., 06 CV 2942 (S.D.N.Y. Apr. 17, 2006) (assigning $51 million
in penalties was assigned to Tyco for FCPA and other violations of federal statutes).
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the investigation should be conducted internaly or by a third party under obligations of
confidentiality. If the company decides to use a third party, it should do so through counsel to
protect the legal privilege.

If the investigation reveals that there was a violation of the FCPA, it is crucia that the

company take action immediately. The company should determine the exact amounts paid to
foreign officials and how or if they were recorded in the company’s accounting books. If a
subsidiary is responsible for the FCPA violation, the parent company must establish whether the
violation was recorded in the parent company’s accounting records. Other important factors are
the length of time that the violations have been occurring and whether there were any red flags
that could have warned the company of the violation prior to its discovery.
The company should analyze its internal controls to determine where and why existing internal
controls failed to prevent the FCPA violation and immediately correct those controls to help
ensure that a similar violation will not occur in the future and the company should immediately
terminate al people involved with the illegal activity. Each of these measures will help to
prevent the reoccurrence of a violation and may help mitigate penalties if the violation is later
discovered by or disclosed to the government.

Once the company has completed its investigation, if it has not done so aready, the
company should engage an external legal advisor expert in the FCPA.

If the company finds that no violation occurred, the company should still make changes
to itsinternal controls to help prevent future violations. The detailed investigation may expose
weaknesses in the company’sinternal controls, which should be corrected as quickly as possible.

Deciding Whether to Voluntarily Disclose

Upon completion of the internal investigation, the company must then determine whether
it wants to voluntarily disclose the violation to the government. In order for the government to
consider voluntary disclosure when determining whether to prosecute and what penalty to
impose, a disclosure must be timely.* Timely can mean two things; first, the disclosure must be
made soon after the company becomes aware that a potential violation exists® This time
constraint does not impose a specific time limitation on the length of an internal investigation, but

the investigation should be made within areasonable amount of time.

“F. Joseph Warin and Jason A Monahan, Journal of Payment Systems Law, Foreign Corrupt Practices Act
Due Diligence and Voluntary Disclosure, Vol. 1, No. 5 (Sept. 2005) at
http://media.gibsondunn.com/f store/documents/pubs/Warin-Monahan-FCPA-JPSL 09.05.pdf .
5
Id.
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Second, the disclosure must be made prior to the DOJ or SEC learning about the violation
from another source.® If another party has brought a potential violation to the government's
attention, the government is unlikely to provide the violating party with any incentive to disclose
the same information.” It is also important that a company make disclosures to both the DOJ and
SEC if both agencies have the ability to prosecute the company under the appropriate provisions
of the FCPA. While the DOJ and SEC may share information about possible violations and
cooperate in investigations, each prosecutes independently;® therefore, disclosure should be

independent.

Statute of Limitations

Before a company determines if it should voluntarily disclose a violation, it must
consider the statute of limitations. No matter how compelling disclosure may be to acompany, if
the statute of limitations has almost run, the company should seriously consider its decision. Like
other non-capital offenses, the statute of limitations for an FCPA violation is five years® The
government can extend this limitation period in certain circumstances; therefore, the five-year
period does not mean that a company will not be indicted for a violation. The government may
request a tolling of the statute of limitations if it has knowledge of the violation before the
original five-year period has expired, but needs evidence located outside the United States to
indict the company or individuals involved.® The extension is only applicable until the foreign
government responds to the request for evidence. Acknowledging that there may be delaysin the
recovery of the evidence beyond the government’s control, the Legislature permits tolling of the
statute of limitations when evidence is required from somewhere outside of the United States.
The tolling begins on the day the official request is made and ends on the day the foreign
government takes action, but may not exceed three years™ Therefore, a company can be
confident that there are no chargesif it has not been indicted within eight years of the offense.

Companies should not assume that they will be made aware of a DOJ or SEC
investigation. The DOJ has stated that it may tell a person or company that they are being

investigated, but will not always do s0.*? Therefore, a company should consider the time that has

®d.

1d.

8d.

918 U.S.C § 3282 (2004).

018 U.S.C. § 3292 (2004).

Hd.

12 http:/Awww.usdoj.gov/criminal /fraud/f cpa/suppleme.htm
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elapsed since a violation before deciding whether to voluntarily disclose, not whether it has been
notified of an investigation.

Cost Benefit Analysis

If the company finds that it will meet the timely requirement, and the statute of
limitations is not an influencing factor in its decision to voluntarily disclose, the company should
conduct a cost benefit analysis to determine if it will voluntarily disclose. There is no general
answer that can be given on whether to voluntarily disclose; it will rely entirely on the facts of the
specific situation.

This analysis will include weighing the reasons to and the reasons not to disclose a
violation, considering the company’s specific situation. The analysis should consider the amount
of proof the government could obtain without the company’s cooperation and disclosure.
Additionally, the company must determine the likelihood that the discrepancy will be brought to
the government’s attention from an outside source.

To be an effective anaysis, the company must not isolate the FCPA violation but
consider al affects the disclosure may have on the company as a whole. This includes
conducting a thorough analysis of all records that the DOJ and SEC may obtain and how they
reflect other aspects of the company. The company needs to be confident that no other illegal
activitieswill surface due to the government investigation.

Reasons To and Reasons Not To Voluntary Disclose

The SEC and DOJ have strived to make voluntary disclosure popular for FCPA violators.
One way they have accomplished this is by promising to consider voluntary disclosure and
cooperation when determining the most appropriate punishment for a violator. The SEC issued a
Report of Investigation in October of 2001 asserting that voluntary disclosure, cooperation with
the SEC, existence of compliance procedures and other mitigating factors will be considered
when determining whether to bring criminal or civil proceedings against a company.™

The DOJ issued the Principles of Federal Prosecution of Business Organizations
(“Thompson memorandum”) in January of 2003.* The Thompson memorandum states that

voluntary disclosure and a company’s willingness to cooperate with the government’s

13 Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions, Exchange
Act Release No. 44,969 (Oct. 23, 2001).

4 Memorandum from Deputy Attorney Generealy Larry Thompson to United States Attorneys (Jan. 20,
2003) (available at http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm).
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investigation are the most important factors the DOJ will consider when determining whether to
prosecute. However, if the DOJ determines that other factors outweigh cooperation and
voluntary disclosure, acompany may not receive a benefit by disclosing.

Relying on these documents, many companies disclose potential violations in the hope
that the government will not prosecute. Even if the agencies decide to prosecute, the companies
expect that voluntary disclosure will help mitigate penalties® In many instances, voluntary
disclosure does help mitigate penalties, *® but some companies that voluntarily disclose are left
with severe penalties. The largest penalty imposed to date for an FCPA violation was imposed on
acompany that voluntarily disclosed the violation.™

The discrepancies between penalties imposed on voluntarily disclosing corporations lead
many to believe that the DOJ and SEC are inconsistent with their punishments; “[t]he problem,
say many involved in corporate compliance, is that the DOJ's policy is neither transparent nor
consistent.”*® While many companies avoid large fines or prosecution all together, the DOJ and
SEC occasionaly punish one voluntary disclosing company more severely than another that
appears to be similarly situated. Therefore, if a company is disclosing solely to help mitigate
penalties, it may be disappointed if the DOJ and SEC choose to implement a severe punishment
against them. Both the DOJ and SEC have stated that voluntary disclosure and cooperation are
only factors that it will consider, and that they may be outweighed by other factors in the case.
However, distinguishing between the cases that impose excessive penalties and those that impose
none can be difficult.

Voluntary disclosure can also help maintain a company’s reputation. If the company
appears ready and willing to make changes to better the company, shareholders may remain
pleased with the company and not bring derivative suits. Voluntary disclosure can aso help
create quick settlements and prevent the DOJ and SEC from making damaging remarks during a
tria, allowing companies to maintain their reputation despite a violation.

Companies need to be aware that voluntary disclosure may not prevent shareholder suits

in all instances. Drawing attention to wrongdoings, and incurring excessive fines because of it,

15 See the Principles of Federal Prosecution of Business Organizations (Dep't. of Justice 2003) available at
http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm (stating that voluntary disclosure would be afactor
considered when determining appropriate punishment).

16 See In the Matter of B.J. Services Co., Exchange Act Release No. 49838, 82 S.E.C. Docket 3644 (Jun.
09, 2004); see also Press Release Micrus Corporation Enters Into Agreement to Resolve Potential Foreign
Corrupt Practices Act Liability, (Dep’t. of Justice Mar. 2, 2005) available at
http://www.usdoj.gov/opal/pr/2005/March/05_crm_090.htm; see also United States v. Monsanto Co., No.
05 CR 00008 (D.D.C. Jan. 6, 2005).

7 See generally Titan Corp., No. 05 CR 0314 BEN and Titan Corp., Civ. A. No. 05-0411.

18 |_eonard Post, Deferred Prosecutions on Rise in Corporate Bribery Cases, The National Law Journal,
Aug. 17, 2001 available at http://www.law.com/jsp/article.jsp7d=1124183109360.
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may open a company to shareholder derivative lawsuits. These suits are costly to defend and can
further damage the reputation of the corporation.

The increase in voluntary disclosure may be attributed to the Sarbanes-Oxley Act™® and
an escalated probability that the company will get caught and charged for a violation. Although
the FCPA has provisions requiring companies to review books and records and implement
internal controls that significantly predate the Sarbanes-Oxley Act®, the Sarbanes-Oxley Act
requires CEOs and CFOs to take responsibility if there are errors in periodic filings with the
SEC.? The DOJ believes that this has led to heightened scrutiny of companies’ books, bringing
greater attention to potential violations? It also provides CEOs and CFOs with a greater
incentive to disclose potential violations.

Companies aso face an increased possibility of being caught for FCPA violations. The
DQJ is putting additional manpower behind seeking out and prosecuting FCPA violators by
increasing the number of attorneys hired in the fraud division (the division that prosecutes
potential FCPA violations).”® While the threat of increased prosecution spurred some voluntary
disclosures, the number of voluntary disclosures continues to rise as the DOJ continues to
prosecute companies and levy large fines and punishments for those companies that are found
guilty.

The risk of being caught has aso increased because corrupt business practices are
becoming a global concern. The United States is not the only country implementing regulations
to assure that companies and persons that are involved in corrupt acts will be punished; many
other countries are adopting similar legislation to punish bribery of public officias® The

countries that have adopted similar policies tend to collaborate to ensure that companies

° Sarbanes-Oxley Act of 2002, 116 Stat 745, Pub. L. No. 107-204 (2002).
%15U.S.C. § 78m (2004).
215 U.S.C. § 7241 (2004).
2 Marie Leone, Coming Clean About Bribery, Apr. 03, 2006 at
http://www.cfo.com/article.cfm/67642097f =options (referencing comments made by Mark Mendelsohn,
giaeputy chief of DOJ's Fraud Section).

Id.
24 See Organization for Economic and Cooperative Development Convention on Combating Bribery of
Foreign Public Officiasin International Business Transactions, 1997, 37 |.L.M. 1 available at
http://www.oecd.org/document/20/0,2340,en_2649_34859 2017813 1 1 1_1,00.html; see also Inter-
American Convention Against Corruption, Mar. 29, 1996, 35 I.L.M. 724 available at
http://www.oas.org/juridico/english/Treaties/b-58.html; see also Council of Europe, Criminal Convention
on Corruption, Jan. 27, 1999, ETS No. 173 available at
http://conventions.coe.int/Treaty/EN/Treaties/Html|/173.htm; see also Council of Europe, Civil Law
Convention on Corruption, Nov. 4, 1999, ETS No. 174 available at
http://conventions.coe.int/Treaty/en/Treaties/Html/174.htm; see also the United Nations Convention
Against Corruption, Oct. 31, 2003, 43 |.L.M. 1 at 37 available at
http://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf.
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participating in corrupt acts are properly punished. Some international conventions go as far as
requiring ratifying countries to extradite potential violators.®

Many recent disclosures can be tied to a pending merger or acquisition.”® Typically, the
disclosure is made after the violation is found through the due diligence process?” Once a
violation is found that could cause a significant amount of money in penalties if detected later, the
non-violating company usually requires that the problem be corrected before the completion of
the merger or acquisition. Voluntary disclosure in this instance is often made regardless of what
penalties will be imposed. The company chooses to disclose the information to obtain a quick
resolution to the problem so that the merger or acquisition may be completed. Often, both
companies will voluntarily disclose together to ensure that the merger or acquisition is completed
as quickly and smoothly as possible?® Even if the merger or acquisition is cancelled due to a
potential violation, the violating company may want to disclose the information because thereis a
heightened chance of involuntary disclosure.

Although voluntary disclosure may be advantageous and the proper course of action in
some scenarios (pending mergers and acquisitions or prior to inevitable involuntary disclosure),
there are many situations where voluntary disclosure will not be the best option for a company.

One risk with voluntary disclosure is the possibility that the DOJ and SEC may not have
enough information to prosecute without the disclosure and/or cooperation of the company. In
these situations, voluntary disclosure may cost the company a significant amount of time and
money. Two of the largest expenses associated with voluntary disclosure are the investigation
expense (the government may also require that an outside investigator be hired) and the penalties
imposed. The DOJ and SEC also may expect a company to provide many materias before it will
consider them cooperative and the settlement or deferred prosecution will still likely hold some

penalties and fines that the company will be required to pay.? If the government does not have

% | nter-American Convention Against Corruption, Mar. 29, 1996, 35 |.L.M. 724 available at
http://www.oas.org/juridico/english/Treaties/b-58.html, ; see also Council of Europe, Criminal Convention
on Corruption, Jan. 27, 1999, ETS No. 173 available at
http://conventions.coe.int/Treaty/EN/Treaties’Html/173.htm.

% See Sec. and Exch. Comm' n v. GE InVision, Inc. (formerly known as InVision Technologies, Inc.), Civ.
A. No. C-05-0660 MEJ (N.D. Cal. Feb. 2005); see also United States v. Syncor Taiwan Inc., No. 02 CR
01244 (C.D. Cal. Dec. 5, 2002); see also Titan Corp., No. 05 CR 0314 BEN and Titan Corp., Civ. A. No.
05-0411.

2" See GE InVision Inc., Civ. A. No. C-05-0660; see also Syncor Taiwan, Inc., No. 02 CR 01244; see also
Titan Corp., No. 05 CR 0314 BEN and Titan Corp., Civ. A. No. 05-0411.

2 See GE Invision Inc., Civ. A. No. C-05-0660; see also Syncor Taiwan, Inc., No. 02 CR 01244; see also
Titan Corp., No. 05 CR 0314 BEN and Titan Corp., Civ. A. No. 05-0411.

% See B.J. Services Co., Exchange Act Release No. 49838, 82 S.E.C. Docket 3644; see also Press Release
Micrus Corporation Enters Into Agreement to Resolve Potential Foreign Corrupt Practices Act Liability,
(Dep't. of Justice Mar. 2, 2005), see also United States v. Monsanto Co., No. 05 CR 00008 (D.D.C. Jan. 6,
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enough information to prosecute without disclosure, these resources may be better spent on
correcting the problem and revising internal controls.

The DOJ will also ask that the company relinquish its attorney-client privilege. The DOJ
requires complete access to all materials that may help the agency determine the existence and
extent of a violation, but relinquishing the attorney-client privilege can affect more than just the
DOJ's access. It can also alow third parties and other government authorities access to these
materials. Therefore, loss of the attorney-client privilege may be problematic to future
government and third party claims. A company must keep in mind that providing the agencies
access to internal documents may expose problems not previously known. By drawing attention
to itself, the company opens itself to liability and prosecution on matters unrelated to the FCPA.
Just because the discrepancies found do not tie into what the government was originally searching
for, does not prevent the government from prosecuting them.

The DOJ and SEC have high standards for what constitutes cooperation. This may be
changing in the near future. In U.S. v. Stein, S1 05 Crim. 0888 (June 26, 2006), Judge Lewis A.
Kaplan, a federal district judge in New York, found that the DOJ was using the Thompson
memorandum in an unconstitutional way. The DOJ insinuated to KPMG that the company
should not pay legal fees for officers that stood tria for bad business practices. To prevent the
DOJ from prosecuting the company, KPMG refused to represent those company officials. The
officials had to hire other attorneys that were more affordable at agreat cost to their defense.

Judge Kaplan found that the DOJ improperly pressured KPMG to refrain from paying
legal fees. Specifically, Judge Kaplan believed that “the government held the proverbial gun to
[KPMG's] head"* in order to ensure attorney’ s fees were withheld from the officers. The ruling
is specific to this case where prosecutors violated the employee’s constitutiona rights to a
fundamentally fair trial and the right to a lawyer as promised by the 5 and 6™ Amendments to
the United States Constitution respectively.® Professor Monroe H. Freedman, of Hofstra
University School of Law, believes that Judge Kaplan has missed the constitutional issue.*

Professor Freedman argues that the Supreme Court has recognized that defendants do not have a

2005); see also In Vision Agreement, see also GE InVision Inc., Civ. A. No. C-05-0660; see also Syncor
Taiwan, Inc., No. 02 CR 01244; see also Titan Corp., No. 05 CR 0314 BEN and Titan Corp., Civ. A. No.
05-0411.
% |_ynnley Browning, U.S. Improperly Pressured KPMG, Judge Rules, The New Y ork Times, June 27,
2006 available at
http://www.nytimes.com/2006/06/28/business/28kpmg.html 2ex=1309147200& en=356d51abe376782c& ei
=5090& partner=rssuserland& emc=rss
31

Id.
%2 peter Lattman, Wall Street Journal Online Law Blog, June 28, 2006 available at
http://blogs.wsj.com/l aw/2006/06/28/kpmg-ruling-the-post-game-hodge-podge/.
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right to their choice of counsel; and by withholding legal fees, the defendants were merely
required to use public defenders or less expensive attorneys.®* Therefore, the officers were not
denied the right to an attorney under the constitutional requirements.

Professor Freedman also notes that the Supreme Court has determined that “any member
of the bar is constitutionally competent to handle any case.”* Thiswould mean that the denial of
their choice of lawyer would not affect their right to a fundamentally fair trial under the 5"
Amendment of the Constitution of the United States. Professor Freedman goes on to assert that
he may not agree with the concepts behind these decisions, but they have been made.*®

The decision may be appealed although no appeal has been filed yet; and there are signs
that the DOJ is “scrutinizing how the guidelines are used.”*® Professor Freedman has brought up
valid points that may overturn the decision in higher courts, but for now the decision stands as
applied to the Federal Courts in the Southern District of New York. This is relevant because
many high-profile white collar crimes and corporate fraud cases take place in New York, giving
Judge Kaplan’s opinion extra weight.*”

This case could affect voluntary disclosure because the Thompson memorandum asserts
that the DOJ will take into consideration a company’s willingness to relinquish its attorney-client
privilege. This guideline has been the topic of debate among lawyers and company rights
advocates. The Association of Corporate Counsel, among many, has strongly opposed using this
as a determinative factor of whether the government should proceed with prosecution. Although
the decision in the KPMG case does not address the constitutionality of this guideline, it has
opened up the doors for defendants to bring suits over the guideline at alater date.

Whatever the result, Judge Kaplan has started down a road that many believe is long
overdue. The Thompson memorandum provided a concrete set of guidelines that let a potential
defendant know exactly what the government would consider when deciding whether to
prosecute. However, some argue that the DOJ has taken these guidelines as a right to pressure
potential defendantsinto giving up rights with which they would not normally part.

Other Options
Voluntary disclosure is not the only action a company can take to affect the DOJ's and

SEC's decision to prosecute. If acompany’s decision to voluntarily disclose a FCPA violation is

®1d.

#1d.

*1d.

% Greg Farrell, Judge Blasts Pressure Put on KPMG Over Legal Fees, USA TODAY, June 27, 2006

3a7vailableat http://www.usatoday .com/money/companies/regul ation/2006-06-27-kpmg-usat_x.htm.
Id.
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solely based on preventing prosecution or mitigating penalties, the company should first consider
other available options. These options are applicable in situations where the company chooses not
to disclose or if the violation against the company has been involuntary disclosed. The DOJ and
SEC will aso consider the seriousness of the offense, the pervasiveness of the wrongdoing, the
history of similar conduct, the company’s willingness to cooperate in the investigation, the
company’s compliance program, remedia actions taken, collateral consequences and the
adequacy of non-criminal remedies.®® After the grand jury investigation has been completed, the
company may submit a paper or make a presentation on which of these factors they believe apply
and why the factors should be considered in the prosecution’ s decision.®

The paper offered to the SEC is caled a Wells Submission. Often, the SEC will not
provide a lot of time for a company to produce a Wells Submission. Therefore, the company
should begin putting this document together as soon as it learns that an SEC investigation is
occurring.  Wells Submissions may be used as evidence in a later proceeding and should be
drafted carefully to ensure that the company is not implicating itself in any criminal activity.*

Position Papers are submitted to the DOJ in an attempt to convince the federa
prosecutors to abandon criminal cases or bring less serious charges. Typically, Position Papers
will not be considered as an admission of guilt and will not be used directly against the company
in later proceedings." Position Papers should address the factors above and discuss strengths and
weaknesses in the prosecutor’s case as well as other reasons why the company believes that the
prosecution should not move forward with the case.

Another popular option is to have the company’s counsel make a presentation to
highlight reasons why the government should not proceed with their case. This option is
becoming increasingly common because it provides the company with an opportunity to explain
the company’s actions while addressing the prosecution’s specific questions. A presentation may
be the best option because the lack of writing prevents the language from being strictly
scrutinized, and after presenting the case verbally, the company still has the opportunity to follow
up with a Position Paper or Wells Submission.*? The company should be sure to address the key
concerns of the prosecution during the presentation.

% Criminal Resource Manual U.S.A.M. § 9-162 part l1(A).
% Robert W. Tarun, Basics of the Foreign Corrupt Practices Act, Apr. 2006 at
http://www.lw.com/resource/Publications/_pdf/pub1287_1.pdf.
40
Id.
“d.
“1d.
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The most difficult aspect of creating an effective presentation is the timing. If the
presentation is offered too early, the DOJ or SEC may say that it is premature and not allow it.*®
If the presentation is given too early, it creates the risk of exposing problems that the DOJ and
SEC have not yet come across. |f the presentation is made too late, the prosecution may have
already made up its mind and the presentation will not effectively persuade its audience. *

In general, it is important for a company to keep in contact with the DOJ and SEC
throughout an investigation. This contact gives a company an advantage when filing Wells
Submissions, Position Papers and giving verbal presentations by providing the company with
information on what the key issues are and when the timing would be appropriate for submission.

Cases

The cases below were selected to show different results of voluntary disclosure.
Although some cases seem to have a correlation between the amount paid in bribes and the
penalty imposed, not all do. Titan and Tyco are excellent examples of high penalties for actions
that appear to be in the same category of violation as other companies that incurred lower
penalties. Tyco's penalty is difficult to assess because the amount assigned specificaly for the
FCPA violation is not separated from other unrelated penalties. The penalty assigned was alump
sum for FCPA violations and other violations. It is also important to remember, that the factors
considered that mitigated penalties in a particular case might not be obvious from the DOJ

opinions.

In re: BJ Services Company®
B.J. Services, SA. is awholly owned Argentinean subsidiary of B.J. Services Co. This

subsidiary made questionable payments in 2001 to Argentinean customs officials to obtain
equipment it was waiting for to complete an order. The equipment had been improperly imported
under Argentinean customs law and the customs officia offered to overlook the improper import
for 72,000 pesos (slightly less than $23,500). The official threatened to deport the equipment if
the payment was not made. If the equipment was deported, B.J. Services SA. would lose 71, 575
pesos that it had already paid in import taxes, a penalty between 1 and 5 times the cost of the
equipment and a second set of importation taxes when the equipment was properly imported. B.J.
Services hired an outside consultant to negotiate alower payment and authorized him to make the

“d,
“1d.
%5 B.J. Services Co., Exchange Act Release No. 49838, 82 S.E.C. Docket 3644.
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payment of 65,000 pesos (around $21,000). B.J. Services S.A. then improperly reported this
payment in its accounting books. An additional 7,000 pesos (approximately $2,500) was paid to
acustoms official in September 2001, which was also improperly recorded.

In June 2002, B.J. Services' senior management learned of the improper payments and
bookkeeping errors. After a complete investigation into the matter, B.J. Services voluntarily
disclosed the violations to the SEC. B.J. Services also replaced management in the area where
the violation occurred, changed accounting procedures and expanded its interna audit
department. B.J. Services also retained an independent auditor to review the books and records of
its Argentinean subsidiary to help ensure that future violations would not occur. The SEC
determined that B.J. Services has taken adequate measures to correct the problem and prevent
future violations from occurring and the SEC merely filed a cease and desist order. No monetary
penalty was imposed against B.J. Services for this violation.

Micrus Corporation Agreement*
Micrus Corporation develops and sells medica devices that help provide minimally

invasive treatments for neurovascular diseases. Investigations show that Micrus was making
payments to doctorsin publicly owned hospitals in France, Turkey, Spain, and Germany in return
for the hospital’s purchase of Micrus's product. While some of the payments may have been
legal if Micrus had obtained prior administrative or legal approval, the corporation failed to do so.
Micrus voluntarily disclosed to the DOJ and SEC that it had potential FCPA violations totaling
over $105,000.

Micrus entered into a non-prosecution agreement with the DOJ. This agreement requires
Micrus to comply with the terms of the agreement for two years. The terms include a $450,000
fine, accepting responsibility for its actions, continuing to disclose possible FCPA violations, its
continued cooperation with the investigation and the development of a compliance program and

internal controls.

United Statesv. Monsanto®’

Monsanto is an agricultural company that helps farmers produce a larger and healthier
product while minimizing agriculture’s negative impact on the environment. A senior Monsanto
manager in the United States authorized payments to a senior Indonesian Ministry of

“ Press Release, Micrus Corporation Enters Into Agreement to Resolve Potential Foreign Corrupt
Practices Act Liability, (Dep't. of Justice Mar. 2, 2005) available at
http://www.usdoj.gov/opa/pr/2005/March/05_crm_090.htm.

4" Monsanto Co, No. 05 CR 00008.
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Environment official in an attempt to have a law repealed that was adverse to Monsanto’'s
Indonesian operations. The payment to the official was made, but the law remained in force.
Monsanto continued to make payments for five years to Indonesian officials in an attempt to have
the law repealed. The payments over the five-year period totaled around $700,000. Throughout
this time, the senior Monsanto manager either did not record the bribes or created false invoices
to cover up the expenditure of the bribes.

After an internal audit exposed the bribes, Monsanto voluntarily disclosed the violations
to the DOJ and SEC. The DOJ entered into a deferred prosecution agreement with Monsanto. |If
Monsanto follows the terms of the agreement for three years, the case will be dismissed with
prejudice. The terms require Monsanto to pay a $1 million fine and retain an independent
consultant to review its policies and procedures. Monsanto settled with the SEC by agreeing to
pay a$500,000 penalty.

Inision*®

InVision is a California company that produces airport security explosive detection
products and sells them to airports worldwide. InVision used employees and agents to pay
bribes to government officials to obtain or retain business. InVision made or attempted to make
bribes to officias in China, the Philippines and Thailand. (The payment to an officer in Thailand
was prevented after disclosure). InVision made payments to an agent who then paid the officials
or sent payments through a company it created disguised as an InVision distributor. General
Electric (“GE”") detected the FCPA violations and brought them to InVision's attention during
due diligence connected with the potential merger between the two companies.

InVision voluntarily disclosed the conduct. The DOJ decided not to file criminal charges
because this was InVision’s first offense and it was prompt in its disclosure. The non-prosecution
agreement requires InVision to follow all the terms of the agreement for a two-year period. The
terms require InVision to pay an $800,000 fine, accept responsibility for its conduct, continue to
cooperate with the investigation, and adopt a compliance program and internal controls. InVision
settled with the SEC by agreeing to pay a$1.9 million penalty.

General Electric also entered into agreements with the DOJ and SEC wherein it agreed to
take responsibility for assuring that InVision will continue to comply with the FCPA. InVision
was fortunate that the violation did not prevent the completion of the merger, which is often the
caseif acompany finds out about another company’s FCPA violation through due diligence.

%8 GE InVision, Inc. (formerly known as InVision Technologies, Inc.), Civ. A. No. C-05-0660 MEJ.
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United Statesv. Syncor Taiwan, Inc.*

Syncor Taiwan is a wholly owned Taiwanese subsidiary of Syncor International
Corporation. Syncor Taiwan provides radio-pharmacy services and outpatient medical imaging
services. Syncor Taiwan was making payments to doctors who controlled the purchasing of
nuclear medicine departments, including hospitals owned by the legal authorities in Taiwan.
They made the payments to the doctors for the purpose of obtaining or retaining business with the
hospitals. The Chairman of the Board of Syncor Taiwan authorized the payments while he was in
the United States. Syncor Taiwan then falsely recorded the payments as promotional and
advertising expenses.

Through due diligence for a possible merger, Cardina Health, Inc. discovered the
improper payments by Syncor Taiwan and notified Syncor. Syncor then voluntarily disclosed the
information to the SEC and DOJ. Syncor also obtained outside counsel to investigate the matter.
Syncor Taiwan entered into a plea agreement with the DOJ requiring it to pay a $2 million fine.
Syncor settled with the SEC by paying a $500,000 civil fine, consenting to a cease and desist
order and obtaining an independent consultant to improve Syncor’s internal controls for record
keeping and financial reporting.

United Statesv. ABB®

ABB Ltd. is a Swiss engineering company that has an upstream Oil, Gas and
Petrochemicals division. ABB Ltd.'s United States and United Kingdom subsidiaries are
responsible for the FCPA violation in question. In Nigeria, officials in the government program
known as the National Petroleum Investment Management Services (“NAPIMS") are responsible
for awarding bids to potentia contractors for oil exploration projects in the country. The ABB
U.S. and U.K. subsidiaries hired a Nigerian agent to do consulting work. The subsidiaries then
had the agent pay bribes to the NAPIMS to obtain information on other company’s bids and to
help ABB secure contracts. The amount paid in bribes is difficult to determine because it
included club memberships, shopping excursions, cars and housing expenses.

Interested purchasers of ABB’s upstream Oil, Gas and Petrochemical division noticed the
FCPA violations. The interested purchasers and ABB hired outside counsel and conducted a
thorough investigation into the matter. The investigation took a substantial amount of time and
effort and both the purchasers and company made frequent updates to the SEC and DOJ during

9 gyncor Taiwan Inc., No. 02 CR 01244
0 United States v. ABB Vetco Gray, Inc. and ABB Vetco Gray UK Ltd., No. 04 CR 27901 (S.D. Texas
2004).
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the investigation. At the conclusion of the investigation, the two subsidiaries pleaded guilty to
bribing officials. The DOJ fined each subsidiary $5.25 million. The SEC filed a complaint
against the Swiss parent company, which was settled for $5.9 million in disgorgement and a
$10.5 million fine. The SEC imposed fine was considered paid in full after the subsidiaries paid
the finesimposed by the DOJ, which totaled the same amount.

United Statesv. DPC (Tianjin) Co. Ltd.**
DPC (Tianjin) Co. Ltd., a Chinese company, is a wholly-owned subsidiary of Diagnostic

Products Corporation (DPC). DPC produces and sells diagnostic medical equipment worldwide.
DPC (Tianjin) was charged with violating the FCPA by paying more than $1.6 million to
physicians and laboratory personnel at government-owned hospitals in China between 1991 and
2002. The payments were made to secure agreements that the hospitals would purchase DPC
products. DPC (Tianjin) then recorded the payments as “selling expenses.” The books and
records of DPC (Tianjin) were then sent to DPC in Cadlifornia, where the parent company
included the recorded paymentsin its consolidated financial statement.

DPC did not learn about the payments until 2002 when it put an immediate end to them.
Shortly there after, DPC voluntarily disclosed the actions of its subsidiary to the DOJ and SEC.
DPC (Tianjin) agreed to plead guilty for a $2 million fine, and to promises to adopt internal
compliance measures and to cooperate with ongoing criminal and SEC civil investigations. The
SEC investigations resulted in an order to cease and desist and a $2.8 million fine, which included
slightly over $2 million in disgorgement.

United Statesv. Titan Corporation®
The DOJ and SEC have imposed the largest penalty for an FCPA violation to date on
Titan Corporation. Titan is aleading military and intelligence contractor. Titan maintains a sales

revenue around $2 billion per year. Much of that comes from contracts with United States
military, intelligence and homeland security agencies. Titan also has many subsidiaries that are
in the business of creating and constructing wireless phone networks for developing countries.
Titan hired an agent in Benin, Africa for $3.5 million. The agent was known to be the
President of Benin’s business advisor. Approximately $2 million of the $3.5 million went to the
President’s reelection campaign. It is suspected that these payments were made to assist Titan in

*! Press Release, DPC (Tianjin) Ltd. Charged with Violating the Foreign Corrupt Practices Act, (Dep't. of
Justice May 20, 2005) available at http://www.usdoj.gov/opa/pr/2005/May/05_crm_282.htm.
%2 Titan Corp., No. 05 CR 0314 BEN; Titan Corp., Civ. A. No. 05-0411.
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its development of a telecommunications project in Benin. Titan also sought the government’s
consent to increase the percentage of its project management fees. Titan had no policy in place to
prevent FCPA violations from occurring even though it had agents working in more than 60
countries.

The FCPA violations were discovered through due diligence for a potential merger with
Lockheed-Martin. Both companies made disclosures to the SEC and DOJ. Titan pleaded guilty
and arranged for the corporation to pay a $13 million criminal fine. Titan entered into a consent
decree with the SEC. This required Titan to pay an additional $15.5 million and to retain an
independent consultant to review the company’s FCPA compliance procedures. Titan is required
to adopt whatever recommendations the consultant makes regarding FCPA compliance.
Following the settlements, Titan's merger with Lockheed-Martin fell through. Titan was
fortunate that neither the DOJ nor SEC case resulted in Titan losing its ability to contract with the

government.

Securities and Exchange Commission v. Tyco International Ltd.>

Tyco was charged with a variety of accounting and FCPA violations. The alleged
problems took place between 1996 and 2002. Tyco voluntarily disclosed FCPA violations during
an SEC investigation into other accounting discrepancies.

The alleged violations occurred due to the acquisition of subsidiaries in the mid to late
1990s. Tyco obtained a Brazilian subsidiary in 1996. This subsidiary made payments to
Brazilian officials to obtain or maintain business, mostly in entertainment expenses for the
officials. Tyco also acquired a South Korean subsidiary that violated the FCPA after the
acquisition was completed. The SEC alleged that Tyco recognized problems during due diligence
and failed to correct them within the subsidiaries.

After alengthy investigation, Tyco settled with the SEC for a $50 million penalty and $1
million in disgorgement. It isdifficult to assess how much of the penalty derives from the FCPA
violation, leaving Titan to continue to claim to the title of the largest FCPA penalty assigned to
date. There were no indications that Tyco received any leniency on the FCPA violations even

though those particular violations were voluntarily disclosed.

The Futureof Voluntary Disclosure
There are arguments to support both that voluntary disclosure will continue to be a trend

among potentia violators and that voluntary disclosure will decline. On one side, companies are

% Tyco Int'| Ltd., 06 CV 2942.
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no longer obtaining the benefit of non-prosecution agreements and mitigated penalties that they
sought when voluntarily disclosing. In fact, many of the larger penalties are assigned to
companies that voluntarily disclose. On the other hand, many companies are willing to risk a
large fine to correct the problem. But how large can the fines get before companies refuse to
cooperate and take their chancesin court?

Statistics suggest that even though the DOJ and SEC are assigning large fines to
companies that voluntarily disclose, many companies continue to follow the trend to disclose.
Between early March and early April of this year, 11 companies reported violations to the DOJ
and/or SEC.

Although, it appears as though companies will continue to voluntarily disclose potential
FCPA violations for now, this may change if the DOJ cannot promise disclosing parties any
advantage. The most significant advantage of voluntary disclosure is the mitigation of some of
the penalties imposed on a corporation. |f the DOJ continues to assess some of the largest
penalties to companies that voluntarily disclose a potential violation, we may see a decline in the

companies willing to take this risk.

The author thanks Pamela Brinker, a Vertis Communications summer associate from Washington
and Lee Law School, for her dedicated and tireless efforts in the preparation of thisarticle.
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An Overview of the Foreign Corrupt Practices Act
David L. Glogoff, Deputy General Counsel of Vertis Communications

The Foreign Corrupt Practices Act' (“FCPA”) is intended to prohibit corrupt bribery of
foreign officials by American persons and corporations. The FCPA sought to accomplish this by
specifically making it illegal for any person or company to bribe foreign officials and by adding
provisions that required a corporation to maintain certain standards in bookkeeping. The FCPA
requires all corporations who issue their securities with the Securities and Exchange Commission
(“SEC”) to keep detailed books, records, and accounts that accurately record corporate payments
and transactions. By doing this, the FCPA has made it more difficult for companies to make
illegal bribes and cover them up through different accounting entries. The FCPA also mandates
al issuers of securities to implement and maintain interna accounting control systems to ensure
that only people who have the proper authority have control over the company assets. By not
only making the bribery itself illegal, but also regulating books, records and accounts, Congress
exerts more control over prohibiting the corrupt bribery of foreign officials.

Pre-Foreign Corrupt Practices Act

Prior to the enactment of the FCPA in 1977, the United States government relied on other
federal statutes to prevent corrupt business practices. These statutes included the Securities and
Exchange Act of 19342 the Mail and Wire Fraud Acts’, the Interna Revenue Code’, and the
False Statements Act®. The Securities and Exchange Act of 1934 requires all publicly traded
companies in the United States to disclose material facts that are necessary to make financial and

management statements regarding the company (the FCPA is codified into the United States
Code in the same chapter as the Securities and Exchange Act.)® The Mail and Wire Fraud Acts
prohibit persons or companies from using the mails or interstate or international
telecommunications to defraud a party.” The Mail and Wire Fraud Acts provide one of the
original bases for obtaining jurisdiction over companies that violate the bribery standards of the
FCPA. The Interna Revenue Code disallows the deduction of illegal payments to foreign

115U.S.C. §§ 78m, 78dd-1 et. seq., 78ff (1977).
215U.S.C. § 78 (1934).

318 U.S.C. § 1341 and 1343 (2004).

426 U.S.C. §§ 1 —9833 (2004).

®18U.S.C. § 1001 (2004).

°15U.S.C. § 78 (2004).

718 U.S.C. §8 1341 and 1343 (2004).
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officials® Lastly, the False Statements Act prohibits making a false statement to any United
States department or agency, if the person knows the statement to be false.® The United States
government was limited by the language of these statutes when punishing corrupt behavior
involving bribery of foreign officials and improper accounting procedures and controls.

During the 1970s, the Unites States government conducted investigations into illegal
practices among American businesses. More than 400 companies admitted to making
questionable or illegal payments greater than $300 million to foreign officials, politicians and
political parties.’® The United States government became concerned that the illegal payments
being made would harm, if they had not aready done so, American foreign policy and the image
of the American democracy, and would weaken public confidence in the financia integrity of
American corporations.”* The United States Legislature decided to take a more direct approach to
control corrupt business practices.

Original Enactment of the FCPA

To implement a more direct approach, the United States government enacted the FCPA in
1977. The FCPA has included the same three major provisions since its origina implementation.
The three provisions are (1) no company (public or private) may bribe a foreign official for the
purpose of obtaining or maintaining business?; (2) issuers of securities must register their
securities with the SEC and keep detailed books, records, and accounts which accurately record
corporate payments and transactions'®; (3) registered issuers of securities must have internal
accounting control systems that assure management retains control over the company’s assets™..
The definition of a foreign officia and what knowledge a business or individual must have
regarding illegal payments has changed over time. At the time of the original enactment, foreign
official was defined to include foreign officials, foreign political parties, party officials, or
candidates and their employees. To be convicted of the first provision, the person or company
had to know that the money would be used for an illegal payment, or have reason to know that an
illegal payment would be made. Sometimes, situations arose where it was not obvious that an
employee or agent intended to make an illegal payment. If the government could show that there

was a sign, no matter how small, that could have alerted the company, the company may have

826 U.S.C. § 162(c)(1) (2004).

918 U.S.C. § 1001 (2004).

°H R. Rep. No. 95-640, at 4 (1977).
1S, Rep. No. 95-114, at 3 (1977).
215 U.S.C. §§ 78dd-1 et. seq (2004).
815 U.S.C. § 78m(b)(2)(A) (2004).
15 U.S.C. § 78m(b)(2)(B) (2004).
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been convicted. This alowed the government to prosecute and convict people and corporations
unfairly. To avoid a conviction, a person or company was often required to do substantial
research on whether an employee or agent made an illegal payment.

The FCPA gives both the Department of Justice (“DOJ’) and the Securities and
Exchange Commission (“SEC”) the ability to bring charges against aviolating party. The DOJis
responsible for enforcing the antibribery provisions for domestic concerns and foreign companies
and nationals. The SEC is responsible for enforcing all of the books and records and internal
control provisions. The SEC is aso responsible for bringing civil charges to enforce the
antibribery provisions when an SEC issuer commits the potential violation. While the DOJ and
SEC work closely together to gather research and information about possible violations, they
prosecute separately from one another.

The 1977 version recognized that al payments made to foreign officials were not corrupt
business practices. The FCPA laid out three exceptions in particular to the bribery provision of
the Act. It was not considered a corrupt practice if the payment was a“grease payment.”*®* Under
the 1977 Act, grease payments included “payments for expediting shipments through customs or
placing a transatlantic telephone call, securing required permits, or obtaining adequate police
protection, specifically permitting transactions which may involve the proper performance of
duties”*® The second exemption excludes a bribe made by a foreign national that was made
completely by his own decision.” The first exception allowed payments in true extortion
situations.®® This provision was designed to protect a company against threats from foreign
officials. The Legislature recognized that it was unreasonable to hold a company responsible for
defending itself against another’s corrupt acts that were intended to harm the company.

The FCPA was the first attempt to regulate corrupt practices on a larger level. For the
first time, the government prohibited the payment of bribes to foreign officias and treated
business corruption as more than a domestic concern. While the FCPA was an excellent starting
point, critics argued that it contained too many grey areas to be completely effective as originally

written.'

S, Rep. No. 95-114, at 10 (1977).
16
Id.
"H.R. Rep. No. 95-114, at 81977).
83, Rep. No. 95-114, at 11 (1977).
° Michael V. Seitzinger, CRS Report to Congress, Foreign Corrupt Practices Act (1999) available at
http://www fas.org/irp/crs/Crsfcpahtm.
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The 1988 Amendments, The Alternative Fines Act & The Corporate Sentencing Guidelines

Although the FCPA prohibited and prevented many corrupt actions that may have
occurred prior to the implementation of the Act, it still hasiits critics. One of the major concerns
was the over-reaching knowing standard in the original Act. Critics argued that the 1977 standard
was too severe on companies and was preventing them from participating in some business
arrangements; arrangements in which they would have normally participated.® In 1988, the
Legislature agreed to remove the “reason to know” language and change the standard to just
“knowing”.? “Knowing” under the Act would not encompass negligence or reckless disregard.
“Knowing” would be defined to include willful blindness and a conscious disregard for corrupt
practices.®® The term “knowing” also includes being aware that there is a “high probability of
improper conduct.”? The intention of this standard was to hold persons and corporations
responsible for their actions in a situation where warning signs suggest that there was improper
conduct and the person or corporation conducted no further inquiry into the matter. The change
relaxed the knowing requirement somewhat, but not as much as critics had hoped.

The Legislature also acknowledged that a person could not be criminaly liable for a
violation of the accounting standards, as long as the person does not knowingly circumvent or
knowingly fail to implement accurate and reasonable accounting controls. This includes having
reasonable assurance that management has control over the firm's assets® Additionally, the
1988 Amendment eased the provision in the Act that required an issuer to keep reasonably
detailed books, records, and accounts by requiring a company to exert only reasonable assurance
and reasonable detail. This prevented the requirement of an unrealistic degree of precision by a
company.”® The test used to determine whether reasonable assurance and reasonable detail are
met is whether a prudent official would use more care in dealing with his own affairs.®

Under the 1977 FCPA, an issuer that had any share of voting power could be accountable

for corrupt business decisions that the company made.”’

Critics argued that this provision was
not fair because it was impossible for a party who does not control the majority of votes to
implement proper procedures, books and records. The Legislature agreed that it was unrealistic

to expect a minority owner to control the mgjority decision. Accordingly, the Legislature

g,
z 15U.S.C. 88 78dd-1 et seq. (2004).
Id.
2 See generally United States v. Titan Corp., No. 05 CR 0314 BEN (S.D. Cal. Mar. 1, 2005); see also
United Sates v. Titan Corp., Civ. A. No. 05-0411 (D.D.Cfiled Mar. 1, 2005).
215 U.S.C. § 78m(b)(2)(B) (2004).
% 15U.S.C. § 78m(b)(2)(A) (2004).
%15 U.S.C. § 78m(b)(7) (2004).
215 U.S.C. § 78m(b)(6) (2004).
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amended the statute to provide that a minority owner could not be held liable for a corrupt
business decision, as long as it used what vote it did have to influence the business in good
faith.®*The 1988 amendment also more clearly defined the exceptions and affirmative defenses in
the FCPA. Grease payments continued to be permissible. Also permitted were payments to
foreign officials to encourage them to do routine governmental actions or functions which they
were permitted and expected to complete without payment.® The Legislature also added two
affirmative defenses that a company could use if it was charged with violating the antibribery
provision. The 1988 amendment allowed a company to make payments or promises for anything
of value if the payment or promise was lawful under the written laws of the foreign officia’s
country.* The 1988 amendment further allowed a party to pay a foreign official for a reasonable
and bona fide business purpose such as the promotion, demonstration or explanation of products
or services (e.g. flying a foreign official to the company site to view the services that would be
provided if the company were awarded the contract).® The 1988 amendment also increased the
applicable criminal penalties for FCPA violations (which have since been further increased).

In 1987, the Alternative Fines Act® was enacted. This Act allows a company to be fined
either: (i) twice the amount that the victim lost as a result of the illegal act; or (ii) twice the
amount that the defendant gained as a result of the illecgal act.*® The Legislature believed that
the double fine would dissuade corporate violators because it removed any financial incentive to
incur afinein order to obtain business.

In 1991, the Sentencing Guidelines for Organizations™ was enacted. Although the
Alternative Fines Act allowed for more severe monetary penalties, the Legislature believed more
regulation was required not only to provide punishment and a deterrent but also to provide
incentives for companies to keep internal controls and policies and to report violations.® The
Legislature added an incentive in the Sentencing Guidelines for Organizations by permitting
reduced sanctions if there were any mitigating factors® Mitigating factors include, but are not
limited to, having proper internal controls and procedure, voluntary disclosure, and the company

taking swift action to correct a problem.

2 H R. Rep. No. 100-576, at 917 (1988).

;’; 15 U.S.C. 88 78dd-1 et seq. (2004).

g

18 U.S.C. § 3571 (2004).

%18 U.S.C. § 3571d (2004).

3 U.S. Sentencing Guidelines Manual app. C. amend. 422 (effective Nov. 1, 1991).
%5 U.s. sentenci ng Guidelines Manual ch. 8, introductory comm., app. A (2001).
% U.S. Sentencing Guidelines Manual ch. 8 (2001).
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Organization for Economic Cooperation and Development’s Convention on Bribery

In 1997, the first international convention aimed at preventing corruption worldwide was
created. The Organization for Economic Cooperation and Development’s Convention on
Combating Bribery of Foreign Public Officias in International Business Transactions (* OECD
Convention”) was eventually ratified by 36 countries. The United States supported the OECD
Convention as well as other international conventions aimed at creating a universal standard for
the punishment of corrupt business practices.®” In part, this support stemmed from critics' claims
that the FCPA had put United States corporations at a disadvantage in conducting international
business. The strict regulations and punishments implemented in the United States were much
more severe than punishments and regulations in foreign countries, which led to United States
businesses |osing contracts with foreign governments.

To date, 36 countries have ratified the OECD Convention. These countries are
Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, Canada, Chile, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan,
Korea, Luxembourg, Mexico, Netherlands, New Zealand, Norway, Poland, Portugal, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, United Kingdom and the United
States.*®

In 1998, when the United States ratified the OECD Convention, it amended the FCPA to
comply with the OECD Convention provisions. One change was the expansion from making
bribery illegal when obtaining or maintaining business to making bribery illegal if payments were
given to obtain “any improper advantage.”* The 1998 amendments also expanded who could be
liable under the FCPA. Previously, it was limited to SEC issuers and domestic concerns, but the
OECD Convention required that the FCPA include foreign firms and persons who act to further a
foreign bribe while within United States borders.*®

The OECD Convention redefined foreign officials to include an official of a public
organization.** This included people such as doctors or heads of hospitals, medical facilities and
companies that are state owned. The OECD Convention aso provided the United States the
jurisdiction to punish United States corporations and individuals that act wholly outside of the

57 See Council of Europe, Criminal Law Convention on Corruption, ETS No. 173 ch. |1 (Jan. 27, 1999); see
also Reportment on Enforcement and Monitoring of the ORCD Convention, Battling International Bribery
(Dep't. of Statee July 31, 2004); see also Fact Sheet, QAS Inter-American Convention Against Corruption,
gDep’t of State May 27, 1997).

5 A list of the states that have signed can be found at
http://www.oecd.org/document/30/0,2340,en_2649_ 34859 2027102 1 1 1 1,00.html.
* Pyb.L. No. 105-366 (codified at 15 U.S.C. §§ 78dd-1 to dd-3 (2004)).
“OPub.L. No. 105-366 (codified at 15 U.S.C. § 78dd-3(a) (2004)).
“pub.L. No. 105-366 (codified at 15 U.S.C. §§ 78dd-1(f)(1)(A), dd-2(h)(2)(A) and dd-3(f)(2)(A) (2004)).
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United States.”” Previously, the FCPA only punished corrupt acts that stemmed from the United
States and that had, in some part, been performed there.

The 1998 amendment also allowed the United States to impose civil and criminal
punishments on foreign agents or employees of a United States business that have acted
corruptly.®® The 1998 amendment significantly expanded whom the government could hold
liable for an FCPA violation.

The FCPA Today

Today, the FCPA retains the basic provisions implemented in 1977. The most obvious
and continuous change has been the increases in penalties imposed for violations. Section 1106
of the Sarbanes-Oxley Act amended the penalties alowed for violations of the accounting
provisions of the FCPA. It changed the penalty for individuals violating the accounting
provisions from up to a $1,000,000 fine and up to ten (10) years imprisonment to up to a
$5,000,000 fine and up to twenty (20) years imprisonment.* Section 1106 changed the penalties
for corporations from afine of up to $2,500,000 to afine of up to $25,000,000.** Individuas who
violate the bribery standard may be subject to $250,000 in fines and up to five (5) years
imprisonment.*® Corporations who violate the bribery standard may be subject to $2,000,000 per
violation*’ or under the Alternative Fines Act, twice the loss to the victim or benefit the defendant
did or intended to obtain from making the corrupt payment.*® Any corporation or individual who
violates the anti-bribery provision may also be subject to a $10,000 civil fine.** The FCPA aso
prohibits an employer or principal from indemnifying or paying the fines imposed on an
individual

Additionally, punishment for a FCPA violation may include the suspension of theright to
do business with the United States government.>* Additionally, a company may be ineligible to

receive an export license and the SEC may suspend or bar persons from purchasing or selling

“2pyb.L. No. 105-366 (codified at 15 U.S.C. §§ 78dd-1(g)(1) and dd-2(i)(1) (2004)).
“3pub.L. No. 105-366 (codified at 15 U.S.C. §§ 78 dd-1 et seq (2004).
3‘;00rporale Fraud Accountability Act of 2002 § 1106.
Id.
415 U.S.C. 8§ 78dd-2(g)(2)(A) and dd-3(€)(2)(A) (2004).
4715 U.S.C. 88 78dd-2(g)(1)(A) and dd-3(e)(1)(A) (2004).
18 U.S.C. §3571d (2004).
4915 U.S.C. §§ 78dd-2(g)(1)(B), dd-2(g)(2)(B), dd-3(e)(1)(B) and dd-3(€)(2)(B) (2004).
%15 U.S.C. §§ 78dd-2(g)(3) and dd-3(€)(3) (2004).
5! Department of Justice, Foreign Corrupt Practices Act Antibribery Provisions at
http://www.usdoj.gov/criminal/fraud/fcpa/dojdocb.htm.
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securities.” These sanctions are often more costly to the future of a business than any monetary
sanction.

The values of the bribes paid to foreign officials from the start of the enactment until
Spring 2006 has been between $16,000 and $272 million.*® The value of fines paid (when at least
some monetary fine was imposed) by companies during the same period has ranged from $10,000
to0 $28.5 million.*

The DOJ and SEC have made a commitment to increasing enforcement of the FCPA.
They have held to the commitment and increased the number of companies under investigation.
Partly because of the increased enforcement, companies are voluntarily disclosing possible FCPA
violations in the hope that voluntary disclosure will mitigate their exposure, though the benefits
of this practice in the current enforcement climate is not as clear as it once was. Increased
enforcement has also made it more important for businesses to implement proper internal
controls. Attached are examples of a sample policy (Appendix A) and sample certifications
(Appendix B) that businesses may adopt to help ensure compliance with the FCPA.

UN Convention Against Corruption

The most recent convention aimed at the international standardization of bribery laws is
the UN Convention Against Corruption. To date, 53 states have ratified this convention.® The
United States is not among the ratifying states. President George W. Bush submitted the
Convention to the Senate Foreign Relations Committee for ratification on October 27, 2005 with
the hope that it would be discussed and ratified quickly.®® As of April 14, 2006, the Senate had
not scheduled any action on the Treaty.>” One reason the Senate may be slow to respond is that
ratification of this Treaty would require significant changes to the FCPA. These include the
removal of the definition of corruption as a concept;*® the prohibition of offering any undue
advantage, not just money or anything of value;*® and the prohibition of trading in influence.®®

52
Id.
%3 Masako N. Darrough, The FCPA and the OECD Convention Some Lessons from the U.S. Experience, pp.
16-17 (2004).
*1d.

% A list of states and their signing and ratifying dates can be found at
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partl/chapterX V111/treaty 19.asp.
% Kristi Gaines, Rule of Law — International: International Treaties (ABA June 28, 2006) available at
gtp://www.abanet.org/poladv/prioritieslit.html

Id.
%8 See generally United Nations Convention against Corruption (Oct. 31, 2003), 43 I.L.M. 1 at 37 available
at http://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf
% United Nations Convention against Corruption, Oct. 31, 2003, 43 I.L.M. 1 ch. I1l, Art. 15 and 16.
% United Nations Convention against Corruption, Oct. 31, 2003, 43 1.L.M. 1 ch. I11, Art. 18.
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One principle difference between the FCPA and the Convention is the Convention’s
failureto allow grease payments.®* This exception has been part of the FCPA since its original
enactment. Many companies rely on grease payments to run their business. The Convention also
does not provide for any of the affirmative defenses currently available under the FCPA.*> Again,
many businesses rely on these long-standing defenses to operate their business in a smooth and
effective way. By removing any leeway, the Convention may place companies from ratifying
states at a disadvantage. Another major impact the ratification of this Convention would have on
the FCPA isits prohibition of bribery to any party, thus removing the limitation that the bribery
be of agovernment official.%* Currently, the FCPA only regulates bribery of foreign officials.
The regulation of purely private bribery would significantly expand the responsibilities of the
DOJand SEC. The Legislature will have to thoroughly analyze the benefits and drawbacks of
ratifying this Convention. The largest benefit is the international standardization and cooperation
amongst countries. However, this comes with the substantial cost of changing provisionsin our

Corruption Act that are now deeply routed in American business practices.

The author thanks Pamela Brinker, a Vertis Communications summer associate from
Washington and Lee Law School, for her dedicated and tireless efforts in the preparation of this

article.

51 See United Nations Convention against Corruption Oct. 31, 2003, 43 I.L.M. 1 available at
http://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf, compare to 15 U.S.C.
8§ 78dd-1(b), dd-2(b) and dd-3(b) (2004).

52 See United Nations Convention against Corruption Oct. 31, 2003, 43 I.L.M. 1 available at
http://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf, compare to 15 U.S.C.
§§ 78dd-1(c), dd-2(c) and dd-3(c) (2004).

5 United Nations Convention against Corruption, Oct. 31, 2003, 43 1.L.M. 1 ch. I11, Art. 21.
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Appendix A:
Sample Foreign Corrupt Practices Act Policy

Policy

[Company] is subject to the terms and requirements listed in the Foreign Corrupt
Practices Act (FCPA), aprovision of the Securities and Exchange Act of 1934. FCPA generally
prohibits payments by companies and their representatives to foreign (i.e., non-US) government
and quasi-government officials to secure business.

Violations of FCPA can result in severe penalties, including fines and imprisonment, to
[Company], its Directors, officers and employees, and would damage
[Company]’ s reputation and ability to conduct business.

Purpose
Itis [Company]’s policy to comply fully with the requirements of FPCA. Each
officer, manager and employee of [Company] has the responsibility for

compliance with FCPA within his or her area of authority, and must report any suspected
violationsimmediately.

[Company]’s joint venture partners that are operating outside the United States,

particularly those with whom [Company] has ajoint interest or strategic alliance
(i.e., certain outside companies [Company] hires or other third parties who will

be acting on behalf of [Company] (“ [Company] JV Partners”)),
must a so certify their compliance with FCPA, or [Company] will not enter into

business arrangements with them.

Therefore, it is each employee and business partner’ s responsibility to understand what may
constitute aviolation, and to proactively seek assistance should he/she see a possible violation of
FCPA.

Scope

FCPA has broad application to transactions between [Company] and foreign
“officials” or representatives of governmental-type organizations. It is often difficult to determine
whether a specific circumstance might represent a violation, therefore, it isimperative that all
employees read and understand this policy, ask questionsif any aspect of the policy isunclear,
and that all [Company] JV Partners operating outside the United States certify
their understanding and agreement with this policy in general and FCPA specificaly. See sample
certification attached, and also available to download/print on the [Company]
Intranet Website.

Prohibited Payments:

FCPA prohibits [Company] and its representatives, or any third party on

[Company]’s behalf, from making an offer, payment, promise to pay or other
transfer of Company assetsto aforeign official, foreign political party, candidate for foreign
political office, or anyone with reason to know the purpose of such payment is to:
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« Influence any act or decision of aforeign official in his official capacity, including a decision to
fail to perform his official function

« Induce aforeign official to use hisinfluence with aforeign government in order to assist the
Company in obtaining or retaining business or directing business to any person.

Recor d K eeping/Accounting Requirements:

FCPA requires that [Company] maintain books and records that in reasonable
detail accurately and fairly reflect all Company transactions. Accordingly, all transactions should:

« Be executed in accordance with management’ s authorization

« Berecorded in a manner that permits the preparation of financial statementsin accordance with
applicable standards (notably Generally Accepted Accounting Principles)

« Maintain accountability of assets
« Berecorded in accounts that are reconciled to underlying detail at reasonable intervals.

None of these statementsis intended to supersede existing [Company]
accounting policy.

Potential “ Red Flags':

Employees and representatives of [Company] are encouraged to be aware of
“Red Flags” which might represent a questionable transaction. Such “Red Flags” might include:

« Unusual payments or financial arrangements, such as:
- Payments to anumbered bank account
- Payments to accounts in countries other than where agent is located or businessisto be

performed.

- Cash payments.

« Unusually high commissions

« History of corruption in country

« Reputation of agent or consultant

« Refusal by Vertis Communications JV Partner or representative to provide certification (see
attached) that it will not take any action that would viol ate the FCPA
- The attached certification should be included in agreements made with outside Vertis
Communications JV Partners. (See attached)

« Lack of transparency in expenses in accounting records

« Inflated invoices

« Relationship between the agent/consultant and the foreign government
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« Apparent lack of qualifications or resources on the part of the [Company] JV
Partner or representative to perform the services offered.

« “Recommendations” of a [Company] JV Partner or representative that come
from an official of a potential government customer.

Whereto Get Help with Questionsor Concerns:

[Company] has an “open door” policy, formalized in the Employee Handbook
which is strongly encouraged through our management structure.

No one will be reprimanded, or otherwise punished, for raising legitimate questions related to any
transaction — we encourage this interest in the well being of the Company.

Contact your local Human Resources Manager with any questions or comments on this policy.
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Appendix B:
Sample Foreign Corrupt Practices Act Certifications
« This certification should be included in any agreements with [Company] IV

Partners, and must be signed by an authorized representative of the Joint Venture:
Certification

This Agreement is contingent upon compliance with any applicable U.S. laws, particularly the
Foreign Corrupt Practices Act ("FCPA"), as well as the laws of [Insert country in
which the JV islocated]. [Insert name of JV Partner] (hereinafter “JV
Partner”) hereby represents and warrants that it is familiar with the requirements of the FCPA.

[Company] and JV Partner agree that all activities of JV Partner, and all of their
actions on behalf of [Company], will be conducted in accordance with the FCPA
and foreign law.

JV Partner will maintain written books and records in accordance with Generally Accepted
Accounting Principles (GAAP). Written records will be maintained of al expenditures made by
or on behalf of JV Partner that clearly and accurately identify the persons or entities that receive
payments. JV Partner shall employ no marketing representative or consultant without the written,
advance approval of [Company].

This agreement can be terminated immediately either upon violation of its terms or in the event
that the agreement is found to be impermissible under U.S. or foreign law.

The undersigned hereby certifies that he/she has authority to enter into the bind JV Partner to all
the terms and conditions of this Agreement, including the foregoing certification.

By: (Signature of JV Partner Representative)

Name:

Title:

Date:

[Insert name of JV Partner]
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« This certification should be included in any agreements [Company] makes to
hire outside companies or other third parties who will be acting on behalf of
[Company], and must be signed by an authorized representative of the third party:

Certification

This Agreement is contingent upon compliance with any applicable U.S. laws, particularly the
Foreign Corrupt Practices Act ("FCPA"), as well as the laws of [Insert
country(ies) in which services are to be performed by third party on behalf of

[Company]]. On behalf of Insert name of outside company/third party], the
undersigned hereby represents and warrants that [Insert name of outside
company/third party] is familiar with the requirements of the FCPA and will conduct all actions
on behalf of [Company] in accordance with the FCPA. The undersigned further
represents and warrants that no money paid to [Insert name of outside
company/third party] as compensation or otherwise has been or will be used to pay any bribe or
kickback in violation of U.S. or foreign law.

[Insert name of outside company/third party] agrees to provide prompt
certification of its continuing compliance with applicable laws whenever requested by

[Company].
All agents or employees of [Insert name of outside company/third party] who
will beinvolved in representing [Company] must beidentified in writing to

[Company] and approved before they perform any actions on
[Company]’s behalf. A written accounting must be kept of all payments made by
[Insert name of outside company/third party] or its agents or employees on behalf of

[Company], or out of funds provided by [Company]. A copy of
this accounting must be provided to [Company] upon request. In no event shall
any payment be made by [Insert name of outside company/third party] or its

agents or employees to any undisclosed third party.

It is understood and agreed that [Insert name of outside company/third party]
is an independent contractor without authority to bind [Company] in any way.
This agreement can be terminated immediately either upon violation of itstermsor in the event
that the agreement is found to be impermissible under U.S. or foreign law.

The undersigned hereby certifies that he/she has authority to enter into and bind
[Insert name of outside company/third party] to al the terms and condition
of this Agreement, including the foregoing certification.

[Insert name of outside company/third party]

By:

Name:

Title:

Date:
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ECPA Outline:

A. Foreign Corrupt Practices Act (“FCPA”)
i. History
1. Enacted in 1977, following highly publicized incidents of U.S.

companies bribing foreign officias. Scandalized U.S., hurt
image abroad, and interfered with diplomatic efforts. FCPA
prohibited bribery and required publicly-traded companies to
maintain transparent accounting and internal controls, including
accounting for bribes as such. Exception for routine “grease” or
“facilitating” payments.

2. Amended in 1988, due to perception that FCPA put U.S.
companies at a competitive disadvantage. Added affirmative
defenses for (i) activities expressly permitted under the foreign
jurisdiction’s laws, (ii) bona fide marketing and product
demonstration expenses, and (iii) contractual obligations.
Directed executive branch to seek parity through diplomatic
efforts and international agreements.

3. Amended in 1998, to implement an international Convention on
Combating Bribery. Broadened reach of FCPA to cover foreign
nationals, and extended jurisdiction to activities outside the U.S.

ii.  Statute and Construction

ANTI-BRIBERY PROVISIONS

a Statute

15 U.S.C. §78dd-1 (Prohibited trade practices by issuers)
15 U.S.C. §78dd-2 (Prohibited trade practices by domestic concerns)
15 U.S.C. §78dd-3 (Prohibited trade practices by others)

b.Five Elements

(1) WHO LIABLE: Any individual, firm, officer, director, employee,
or agent of afirm, any stockholder acting on behalf of afirm
who violates OR orders, authorizes or assists someone elseto
violate.

a Broad jurisdiction extends to “domestic concerns’ (U.S.
citizen, national, or resident; or organization with
principal place of businessin the U.S. or organized
under laws of a U.S. state, territory, possession, or
commonwealth), “issuers’ (corporation with U.S.-
registered securities or required to file periodic reports
with the SEC); and foreign nationals or businesses (with
some act in the U.S))

b. U.S. parent can beliable for foreign subsidiary if it
authorized, directed, or controlled the activity
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c. U.S. residents or citizens acting on behalf of foreign
organizations can beliable

d. Foreign companies and individuals can be liable by
causing, directly or through agents, an act in the
territorial U.S. in furtherance of acorrupt payment

(2) CORRUPT PURPOSE: Intent to induce recipient to use his or
her position or influence. Includes directly or indirectly
influencing any act, omission, or decision; affecting an outcome,
securing an advantage. Any situation where the recipient has
discretion should receive careful scrutiny. “Intent” includes
conscious disregard, or deliberate ignorance. Discerning the
difference between an unlawful act and alawful “facilitating or
expediting payment” (discussed below) can be challenging.

PAYMENT: Includes authorizing, offering, or promising to pay
money or anything of value. Payment can be made directly, or
indirectly through athird party. Payment need not have been
consummated.

RECIPIENT: Payment made or offered to a“foreign officia,”
“foreign political party,” “party official,” or “candidate” Broadly
defined, may in some cases include:

@3

<

4

=

a Member of aroyal family

b. Member of alegislative body

c. Official in astate-owned or state-funded organization
d

Individual with dual capacity, in government agency and
also in aseparate, private business

e. Charity whose founder also directs agovernment agency

(5) BUSINESS NEXUS: Payment made to assist in “obtaining” or
“retaining” business, or “directing business’ to someone.

a Obtaining or renewing acontract

b. May bebroadly construed, e.g., to include obtaining tax
breaks or other government benefits that increase profits
and provide a competitive advantage.

c. Permitted activities

1 “Facilitating or expediting payments,” commonly referred
to as“grease” — Payments to facilitate “routine
governmental action,” i.e., customary payments to cause
officials to do things they are required to do anyway
(processing permits, licenses, providing basic government
services, unloading cargo, scheduling inspections). If the
person has discretion, the action likely is not “routine.”
Discerning the boundary of lawful “grease” is not simple
or intuitive. Anticipate business pressure if “ everyone else
isdoingit.” Statueincludes specific list of qualifying
actions, including obtaining permits, processing
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documents, police protection, inspections, mail, phone,
power, and water services, and “actions of asimilar
nature.”

2 Affirmative defenses

a  Payment lawful under the local written laws. Local
custom or practice is not a defense, unless you can find it
written in alocal law or court precedent.

b. Money was a“reasonable and bona fide expenditure,”
spent as part of promoting, demonstrating, or explaining
aproduct or performing a contractual obligation.
Discerning whether a benefit to aforeign government
agent is a permitted promotional expense or an unlawful
gift can be challenging. Note that evenif itisa
legitimate marketing expense, it must be detailed in the
company records with adequate detail to permit the

ACCOUNTING PROVISIONS
a Statute

15 U.S.C. 78m(b)(2)(accurate records, internal controls)
15 U.S.C. 78m(b)(5)(can’t knowingly circumvent or fail to
implement internal controls, or knowingly falsify records)

b.Elements
a  WHO: “Issuer” required to file with the SEC

b. WHAT'S REQUIRED: [A] Keep accurate books and
records, fairly reflecting transactions and disposition of
assets, and [B] Maintain a system of internal controls,
ensuring that management actually controls assets and
transactions, and that assets and transactions are
accurately recorded.

c. INTENT: Violation for “knowingly” failing to
implement a system of interna controls, or “knowingly”
circumventing the system or falsifying books, records or
accounts.

c. Limits and Exceptions

(1) No crimind liability for technical or
insignificant accounting errors

(2) Parents with aminority interest aren’t
criminally liable for subsidiary’s acts |F parent
acted in “good faith” to encourage subsidiary
to comply with FCPA accounting provisions

2. Sanctions
1. Criminal penalties:
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b. Corporations —up to $2.5M for accounting breach, $2M
for bribery. Combined fines have exceeded $20M.

¢. Individuals— up to $5M and 20 years for willful
accounting violations, up to $100,000 and 5 years
imprisonment for bribery violations. Company may not
pay on behalf of theindividual(s).

2. Civil pendlties:
d. Finesup to $10,000 per person or organization

e. Additional court-imposed fines up to $100,000 per
person, and up to $500,000 per organization

f.  Injunction against improper practices
3. Other government action:

g. Exclusion from doing business with the Federal
government

h. Ineligible for export license
i.  Suspension or bar from securities activities
j. Other bars or exclusions

2. Preventing FCPA Problems

a

Implement comprehensive formal compliance and ethics program (see,

eg., Metcaf & Eddy)

d. POLICY: Clearly articulated corporate policy, requiring employees,
consultants, and agents to reduce prospective FCPA violations;

e. SR EXEC OVERSIGHT: Assign senior officia to establish, update,
and oversee compliance with internal policies, standards, and
procedures; establish monitoring and auditing systems; investigate
and audit as needed to detect criminal conduct;

f. COMMITTEE REVIEW: Establish disinterested committee to
ensure appropriate due diligence in selecting and evaluating agents,
consultants, joint ventures, and applicable contracts, to ensure FCPA
compliance;

g. SPECIFIC PROCEDURES: Restrict discretion of corruptible
individuals, Maintain “due diligence” files as to repute and
qualification of prospective agents & consultants;

h. PERIODIC TRAINING: Regularly educate employees, agents,
affiliates, and consultants about FCPA;

i. DISCIPLINARY MECHANISMS: Discipline not only for
malfeasance, but also for failure to detect violations;

j.  REPORTING SY STEM: Establish system to report suspected

criminal conduct without fear of retribution;
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CONTRACT LANGUAGE: Prohibitions clearly spelled out for
agents, consultants, etc, including prohibition on retaining sub-agents
without the Company’s written consent. Contracts terminable for
FCPA violations.

2. Beadert for “red flags’ with foreign associates
a  Unusua payment patterns or financial arrangements
b. History of corruption
c.  Unusually high commissions
d. Lack of transparency
e. Lack of qualifications or resources
f.  Intermediary recommended by a government official

3. Duediligence on business partners (see attached sampleinternal
guidelines)

a Private firms, also Commerce Department, have
commercia servicesto help identify trustworthy partners
(International Partner Search Program, International
Company Profile Program, Flexible Market Research
Program)

b. Commerce Department has Commercia Service Officers
stationed overseas, with whom you can discuss
prospective partners.

C. See http://ww.export.gov/comm_svc

4. Internal controls

a Due diligence before making promotional or charitable
donations, to identify government officials affiliated
with proposed recipients

i. Doesthetype of charity fit the company’s goals
and internal policies?

ii. Can payments be broken down into smaller
amounts, thus evading higher level review?

iii. Arelargeindividual or cumulative payments
given special review?
b. Sources of Compliance Guidance and Assistance
5. Department of Commerce

a Mandate isto promote commerce, including by assisting
businesses with FCPA compliance. Commerce does
NOT have an enforcement function.

b. For informal assistance and guidance regarding
particular (hypothetical) situations, call Catherine
Nickerson, Senior Counsel, Office of Chief Counsel for
Internationa Commerce, (202) 482-5622.
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c. BEWARE: If you present evidence of past, ongoing, or
proposed violations of law, Commerce is required to
report it to enforcement agencies.

d. Useful resources and publications regarding
transparency and antibribery:
http://www.osec.doc.gov/ogc/occic/tabi.html (see
esp the March 2005 ethics report)

6. DOJ- Formal Opinions

a  Written opinion available re FCPA compliance

b. Procedure described at http://usdoj.gov/criminal
[fraud/fcpa.html

c. Give-and-take discussion with DOJ attorneys often
makes final |etter unnecessary

d. Presumption of compliance in subsequent proceedings
BUT ONLY asto the particular company that sought
that opinion. For reference, see released letters at:
http://www.usdoj.gov/criminal/fraud/fcpa/opiindx.htm

3. Competing with Corrupt Competitors— What can be done?

a

b.

If feasible, focus company priorities on less corrupt markets.

Diplomatic assistance dealing with corruption or bribery by foreign
competitors (provided jointly by State and Commerce Department)

Diplomatic meetings and pressure to comply with international anti-
bribery treatises.

Company seeking assistance must agree in writing that it and its affiliates

enforce anti-bribery policies.

Contact Dept of Commerce International Trade Administration, (202)
482-3896 or www.doc.gov

Commerce Department Hotline to report bribery by foreign competitors,
through the department’s Trade Compliance Center at
http://www.tcc.mac.doc.gov/cgi-bin/doit.cgi?218:54:1:5

DOJ Hotline to report FCPA violations by U.S. companies, or foreign
companies and individuals with adequate U.S. nexus

U.S. Government may inform foreign government, to obtain clean
procurement or re-open tainted bid. If it'stoo late for either, DOJ may
alert foreign counterparts for prosecution under local laws.
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Checklist for Contracting with Foreign Entities
When contracting with foreign governments:

[ 1 Implement effective anti-corruption policies and proceduresinternaly
[ ] Educate staff about FCPA
[ ] Ensure adequate transparency and accounting controls to identify suspect activities
[ ] Establish corporate compliance program with high-level responsibility and authority
[ 1 Confirm due diligence regarding foreign partner qualifications and associations
[ 1 Review existing and form contracts, job descriptions, company policies: Look for
places to educate staff and business partners, and clarify expectations
[ 1 Consider requiring business partners and affiliates to agree in writing to avoid bribery,
corruption
[ 1 Consider requiring “exclusive” partners to permit exceptionsif government objects to the
partner. Governments may have political motivations different from other customers.
[ 1 Consider buying “political insurance” for big deals in unstable countries
[ ] Check U.S. embargoes and sanctions: Can we do business with this government?
[ ] Learn what you can about peculiarities of the legal and political environment
[ 1Identify counsel with localized expertise
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FCPA Antibribery Provisions (DOJCommerce)
Also availableat: http://www.usdoj.gov/criminal/fraud/fcpa/dojdoch.htm

FOREIGN CORRUPT PRACTICES ACT
ANTIBRIBERY PROVISIONS

United States Department of Justice

Fraud Section, Crimina Division

10th & Constitution Ave. NW (Bond 4th fl.)
Washington, D.C. 20530

phone: (202) 514-7023

fax: (202) 514-7021

internet: www.usdoj.gov/criminal/fraud/fcpa
email: FCPA .fraud@usdoj.gov

United States Department of Commerce

Office of the Chief Counsel for International Commerce
14th Street and Congtitution Avenue, NW

Room 5882

Washington, D.C. 20230

phone: (202) 482-0937

fax: (202) 482-4076

internet: www.ita.doc.gov/legal

INTRODUCTION

The 1988 Trade Act directed the Attorney General to provide guidance concerning the
Department of Justice's enforcement policy with respect to the Foreign Corrupt Practices
Act of 1977 ("FCPA"), 15 U.S.C. 88 78dd-1, et seq., to potential exporters and small
businesses that are unable to obtain specialized counsel on issues related to the FCPA.
The guidance is limited to responses to requests under the Department of Justice's
Foreign Corrupt Practices Act Opinion Procedure (described below at p. 10) and to
genera explanations of compliance responsibilities and potential liabilities under the
FCPA. This brochure constitutes the Department of Justice's general explanation of the
FCPA.

U.S. firms seeking to do businessin foreign markets must be familiar with the FCPA. In
general, the FCPA prohibits corrupt payments to foreign officials for the purpose of
obtaining or keeping business. In addition, other statutes such as the mail and wire fraud
statutes, 18 U.S.C. § 1341, 1343, and the Travel Act, 18 U.S.C. § 1952, which provides
for federal prosecution of violations of state commercial bribery statutes, may also apply
to such conduct.

THE ROAD TO EFFECTIVE LEADERSHIP

The Department of Justice is the chief enforcement agency, with a coordinate role played
by the Securities and Exchange Commission (SEC). The Office of General Counsel of
the Department of Commerce also answers genera questions from U.S. exporters
concerning the FCPA's basic requirements and constraints.

This brochureisintended to provide a general description of the FCPA and is not
intended to substitute for the advice of private counsel on specific issues related to the
FCPA. Moreover, material in this brochure is not intended to set forth the present
enforcement intentions of the Department of Justice or the SEC with respect to particular
fact situations.

BACKGROUND

Asaresult of SEC investigations in the mid-1970's, over 400 U.S. companies admitted
making questionable or illegal payments in excess of $300 million to foreign government
officials, paliticians, and political parties. The abuses ran the gamut from bribery of high
foreign officials to secure some type of favorable action by aforeign government to so-
called facilitating payments that allegedly were made to ensure that government
functionaries discharged certain ministerial or clerical duties. Congress enacted the FCPA
to bring a halt to the bribery of foreign officials and to restore public confidence in the
integrity of the American business system.

The FCPA was intended to have and has had an enormous impact on the way American
firms do business. Several firms that paid bribes to foreign officials have been the subject
of criminal and civil enforcement actions, resulting in large fines and suspension and
debarment from federal procurement contracting, and their employees and officers have
goneto jail. To avoid such consequences, many firms have implemented detailed
compliance programs intended to prevent and to detect any improper payments by
employees and agents.

Following the passage of the FCPA, the Congress became concerned that American
companies were operating at a disadvantage compared to foreign companies who
routinely paid bribes and, in some countries, were permitted to deduct the cost of such
bribes as business expenses on their taxes. Accordingly, in 1988, the Congress directed
the Executive Branch to commence negotiations in the Organization of Economic
Cooperation and Development (OECD) to obtain the agreement of the United States
major trading partners to enact legislation similar to the FCPA. In 1997, aimost ten years
later, the United States and thirty-three other countries signed the OECD Convention on
Combating Bribery of Foreign Public Officialsin International Business Transactions.
The United States ratified this Convention and enacted implementing legislation in 1998.
See Convention and Commentaries on the DOJ web site.

The antibribery provisions of the FCPA make it unlawful for a U.S. person, and certain
foreign issuers of securities, to make a corrupt payment to aforeign official for the
purpose of obtaining or retaining business for or with, or directing business to, any person.
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Since 1998, they also apply to foreign firms and persons who take any act in furtherance
of such a corrupt payment while in the United States.

The FCPA a so requires companies whose securities are listed in the United States to
meet its accounting provisions. See 15 U.S.C. § 78m. These accounting provisions, which
were designed to operate in tandem with the antibribery provisions of the FCPA, require
corporations covered by the provisions to make and keep books and records that
accurately and fairly reflect the transactions of the corporation and to devise and maintain
an adequate system of internal accounting controls. This brochure discusses only the
antibribery provisions.

ENFORCEMENT

The Department of Justice is responsible for all criminal enforcement and for civil
enforcement of the antibribery provisions with respect to domestic concerns and foreign
companies and nationals. The SEC isresponsible for civil enforcement of the antibribery
provisions with respect to issuers.

ANTIBRIBERY PROVISIONS
BASIC PROHIBITION

The FCPA makes it unlawful to bribe foreign government officials to obtain or retain
business. With respect to the basic prohibition, there are five elements which must be met
to constitute a violation of the Act:

A. Who -- The FCPA potentially appliesto any individua, firm, officer, director,
employee, or agent of afirm and any stockholder acting on behalf of afirm. Individuals
and firms may also be penalized if they order, authorize, or assist someone else to violate
the antibribery provisions or if they conspire to violate those provisions.

Under the FCPA, U.S. jurisdiction over corrupt payments to foreign officials
depends upon whether the violator is an "issuer," a &"domestic concern," or a
foreign national or business.

An "issuer" is a corporation that has issued securities that have been registered in the
United States or who is required to file periodic reports with the SEC. A "domestic
concern" is any individual who is acitizen, nationd, or resident of the United States, or
any corporation, partnership, association, joint-stock company, business trust,
unincorporated organization, or sole proprietorship which has its principal place of
business in the United States, or which is organized under the laws of a State of the
United States, or aterritory, possession, or commonwealth of the United States.

Issuers and domestic concerns may be held liable under the FCPA under either territoria
or nationality jurisdiction principles. For acts taken within the territory of the United
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States, issuers and domestic concerns are liable if they take an act in furtherance of a
corrupt payment to aforeign official using the U.S. mails or other means or
instrumentalities of interstate commerce. Such means or instrumentalities include
telephone calls, facsimile transmissions, wire transfers, and interstate or international
travel. In addition, issuers and domestic concerns may be held liable for any act in
furtherance of a corrupt payment taken outside the United States. Thus, a U.S. company
or national may be held liable for a corrupt payment authorized by employees or agents
operating entirely outside the United States, using money from foreign bank accounts,
and without any involvement by personnel located within the United States.

Prior to 1998, foreign companies, with the exception of those who qualified as "issuers,"
and foreign nationals were not covered by the FCPA. The 1998 amendments expanded
the FCPA to assert territoria jurisdiction over foreign companies and nationals. A foreign
company or person is now subject to the FCPA if it causes, directly or through agents, an
act in furtherance of the corrupt payment to take place within the territory of the United
States. Thereis, however, no requirement that such act make use of the U.S. mails or
other means or instrumentalities of interstate commerce.

Finally, U.S. parent corporations may be held liable for the acts of foreign subsidiaries
where they authorized, directed, or controlled the activity in question, as can U.S. citizens
or residents, themselves "domestic concerns,” who were employed by or acting on behalf
of such foreign-incorporated subsidiaries.

B. Corrupt intent -- The person making or authorizing the payment must have a
corrupt intent, and the payment must be intended to induce the recipient to misuse his
official position to direct business wrongfully to the payer or to any other person. Y ou
should note that the FCPA does not require that a corrupt act succeed in its purpose. The
offer or promise of acorrupt payment can constitute a violation of the statute. The FCPA
prohibits any corrupt payment intended to influence any act or decision of aforeign
officia in hisor her official capacity, to induce the officia to do or omit to do any act in
violation of hisor her lawful duty, to obtain any improper advantage, or to induce a
foreign official to use his or her influence improperly to affect or influence any act or
decision.

C. Payment -- The FCPA prohibits paying, offering, promising to pay (or authorizing
to pay or offer) money or anything of value.

D. Recipient -- The prohibition extends only to corrupt payments to a foreign official, a
foreign political party or party official, or any candidate for foreign political office. A
"foreign official" means any officer or employee of a foreign government, a public
international organization, or any department or agency thereof, or any person acting in
an official capacity. Y ou should consider utilizing the Department of Justice's Foreign
Corrupt Practices Act Opinion Procedure for particular questions as to the definition of a
"foreign official," such as whether amember of aroyal family, amember of alegidative
body, or an official of a state-owned business enterprise would be considered a "foreign
official."
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The FCPA applies to payments to any public official, regardless of rank or position. The
FCPA focuses on the purpose of the payment instead of the particular duties of the
official receiving the payment, offer, or promise of payment, and there are exceptions to
the antibribery provision for "facilitating payments for routine governmental action" (see
below).

E. BusinessPurpose Test -- The FCPA prohibits payments made in order to assist the
firmin obtaining or retaining business for or with, or directing business to, any person.
The Department of Justice interprets "obtaining or retaining business' broadly, such that
the term encompasses more than the mere award or renewal of a contract. It should be
noted that the business to be obtained or retained does not need to be with aforeign
government or foreign government instrumentality.

THIRD PARTY PAYMENTS

The FCPA prohibits corrupt payments through intermediaries. It is unlawful to make a
payment to a third party, while knowing that all or a portion of the payment will go
directly or indirectly to aforeign official. The term "knowing" includes conscious
disregard and deliberate ignorance. The elements of an offense are essentially the same
as described above, except that in this case the "recipient” is the intermediary who is
making the payment to the requisite "foreign official."

Intermediaries may include joint venture partners or agents. To avoid being held liable
for corrupt third party payments, U.S. companies are encouraged to exercise due
diligence and to take all necessary precautions to ensure that they have formed a business
relationship with reputable and qualified partners and representatives. Such due diligence
may include investigating potential foreign representatives and joint venture partners to
determineif they arein fact qualified for the position, whether they have personal or
professional ties to the government, the number and reputation of their clientele, and their
reputation with the U.S. Embassy or Consulate and with local bankers, clients, and other
business associates. In addition, in negotiating a business relationship, the U.S. firm
should be aware of so-called "red flags," i.e., unusual payment patterns or financial
arrangements, a history of corruption in the country, arefusal by the foreign joint venture
partner or representative to provide a certification that it will not take any actionin
furtherance of an unlawful offer, promise, or payment to aforeign public official and not
take any act that would cause the U.S. firm to be in violation of the FCPA, unusually high
commissions, lack of transparency in expenses and accounting records, apparent lack of
qualifications or resources on the part of the joint venture partner or representative to
perform the services offered, and whether the joint venture partner or representative has
been recommended by an official of the potential governmental customer.

You should seek the advice of counsel and consider utilizing the Department of Justice's
Foreign Corrupt Practices Act Opinion Procedure for particular questions relating to
third party payments.
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PERMISSIBLE PAYMENTS AND AFFIRMATIVE DEFENSES

The FCPA contains an explicit exception to the bribery prohibition for "facilitating
payments' for "routine governmental action" and provides affirmative defenses which
can be used to defend against alleged violations of the FCPA.

FACILITATING PAYMENTS FOR ROUTINE GOVERNMENTAL ACTIONS

Thereis an exception to the antibribery prohibition for payments to facilitate or expedite
performance of a "routine governmental action.” The statute lists the following examples:
obtaining permits, licenses, or other official documents; processing governmental papers,
such as visas and work orders; providing police protection, mail pick-up and delivery;
providing phone service, power and water supply, loading and unloading cargo, or
protecting perishable products; and scheduling inspections associated with contract
performance or transit of goods across country.

Actions "similar" to these are also covered by this exception. If you have a question about
whether a payment falls within the exception, you should consult with counsel. Y ou
should also consider whether to utilize the Justice Department's Foreign Corrupt Practices
Opinion Procedure, described below on p. 10.

"Routine governmental action" does not include any decision by aforeign officia to
award new business or to continue business with a particular party.

AFFIRMATIVE DEFENSES

A person charged with aviolation of the FCPA's antibribery provisions may assert asa
defense that the payment was lawful under the written laws of the foreign country or that
the money was spent as part of demonstrating a product or performing a contractual
obligation.

Whether a payment was lawful under the written laws of the foreign country may be
difficult to determine. Y ou should consider seeking the advice of counsel or utilizing the
Department of Justice's Foreign Corrupt Practices Act Opinion Procedure when faced
with an issue of the legaity of such a payment.

Moreover, because these defenses are "affirmative defenses,” the defendant is required to
show in the first instance that the payment met these requirements. The prosecution does
not bear the burden of demonstrating in the first instance that the payments did not
constitute this type of payment.

SANCTIONS AGAINST BRIBERY

CRIMINAL
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The following criminal penalties may be imposed for violations of the FCPA's

antibribery provisions: corporations and other business entities are subject to afine of up
to $2,000,000; officers, directors, stockholders, employees, and agents are subject to a
fine of up to $100,000 and imprisonment for up to five years. Moreover, under the
Alternative Fines Act, these fines may be actually quite higher -- the actual fine may be
up to twice the benefit that the defendant sought to obtain by making the corrupt payment.
Y ou should aso be aware that finesimposed on individuals may not be paid by their
employer or principal.

CIVIL

The Attorney General or the SEC, as appropriate, may bring acivil action for afine of up
to $10,000 against any firm aswell as any officer, director, employee, or agent of afirm,
or stockholder acting on behalf of the firm, who violates the antibribery provisions. In
addition, in an SEC enforcement action, the court may impose an additional fine not to
exceed the greater of (i) the gross amount of the pecuniary gain to the defendant asa
result of the violation, or (ii) aspecified dollar limitation. The specified dollar limitations
are based on the egregiousness of the violation, ranging from $5,000 to $100,000 for a
natural person and $50,000 to $500,000 for any other person.

The Attorney Genera or the SEC, as appropriate, may also bring acivil action to enjoin
any act or practice of afirm whenever it appears that the firm (or an officer, director,
employee, agent, or stockholder acting on behalf of the firm) isin violation (or about to
be) of the antibribery provisions.

OTHER GOVERNMENTAL ACTION

Under guidelines issued by the Office of Management and Budget, a person or firm
found in violation of the FCPA may be barred from doing business with the Federal
government. Indictment alone can lead to suspension of the right to do business with the
government. The President has directed that no executive agency shall alow any

party to participate in any procurement or nonprocurement activity if any agency has
debarred, suspended, or otherwise excluded that party from participation in a
procurement or nonprocurement activity.

In addition, a person or firm found guilty of violating the FCPA may be ruled indligible
to receive export licenses; the SEC may suspend or bar persons from the securities
business and impose civil penalties on personsin the securities business for violations of
the FCPA; the Commodity Futures Trading Commission and the Overseas Private
Investment Corporation both provide for possible suspension or debarment from agency
programs for violation of the FCPA; and a payment made to aforeign government
official that is unlawful under the FCPA cannot be deducted under the tax laws as a
business expense.

PRIVATE CAUSE OF ACTION
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Conduct that violates the antibribery provisions of the FCPA may also giverisetoa
private cause of action for treble damages under the Racketeer Influenced and Corrupt
Organizations Act (RICO), or to actions under other federal or state laws. For example,
an action might be brought under RICO by a competitor who alleges that the bribery
caused the defendant to win aforeign contract.

GUIDANCE FROM THE GOVERNMENT

The Department of Justice has established a Foreign Corrupt Practices Act Opinion
Procedure by which any U.S. company or national may request a statement of the Justice
Department's present enforcement intentions under the antibribery provisions of the
FCPA regarding any proposed business conduct. The details of the opinion procedure
may be found at 28 CFR Part 80. Under this procedure, the Attorney General will issue
an opinion in response to a specific inquiry from a person or firm within thirty days of the
request. (The thirty-day period does not run until the Department of Justice has received
al theinformation it requires to issue the opinion.) Conduct for which the Department of
Justice has issued an opinion stating that the conduct conforms with current enforcement
policy will be entitled to a presumption, in any subsequent enforcement action, of
conformity with the FCPA. Copies of releases issued regarding previous opinions are
available on the Department of Justice's FCPA web site.

For further information from the Department of Justice about the FCPA and the Foreign
Corrupt Practices Act Opinion Procedure, contact Mark F. Mendelsohn, Deputy Chief,
Fraud Section, at (202) 514-1721; or Deborah Gramiccioni, Assistant Chief, Fraud
Section, at (202) 353-0449 .

Although the Department of Commerce has no enforcement role with respect to the
FCPA,, it supplies general guidance to U.S. exporters who have questions about the FCPA
and about international developments concerning the FCPA. For further information from
the Department of Commerce about the FCPA contact Eleanor Roberts Lewis, Chief
Counsel for International Commerce, or Arthur Aronoff, Senior Counsel, Office of the
Chief Counsel for International Commerce, U.S. Department of Commerce, Room 5882,
14th Street and Constitution Avenue, N.W., Washington, D.C. 20230, (202) 482-0937.

Last Updated: January 2006
usdoj/criminal/fraud/mm:dlj
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Sample Large Company Policy: Foreign Corrupt Practices Act (International Sales
Practices) (General Motors)

FOREIGN CORRUPT PRACTICESACT (INTERNATIONAL SALES PRACTICES) -

(LEGL-03)
1. Background
2. Policy Statement
3. Bribery and Facilitating Payments
4. Political Contributors outside the U.S.
5. Accounting Standards
6. Special Invoicing or Payment Arrangements with Customers
7. Affected Business Units
8. Superseded L etter

BACKGROUND

As General Motors renews its efforts to penetrate global markets, it is
appropriate to reemphasize General Motors commitment to conduct its
business throughout the world in accordance with both applicable law
and high ethical standards. Federal laws, including the Foreign Corrupt
Practices Act (FCPA) are applicable to the manner in which General
Motors, its controlled affiliates, and each of their employees conduct
business outside of the United States. State criminal laws and the laws
of the countriesin which we conduct business may also be applicable.
Although the applicable laws vary in their scope and severity, failure
to comply with the policies stated below will at aminimum tarnish
General Motors reputation as a responsible corporate citizen.
Substantial violations will result in significant fines against the
Corporation, and individual employees could face fines and
imprisonment. In contrast, adherence to the policies established below
will assist the Corporation in its efforts to implement and enforce an
effective compliance program as is expected by the President's Council
and recommended by an examination of the U.S. Sentencing Guidelines.

POLICY

The policies set forth below apply to al operationsin the United

States, General Motors controlled subsidiaries abroad, and their
respective employees and agents and all U.S. citizens who are employed
by General Motors and its affiliated entities worldwide. For purposes

of thispolicy, a controlled affiliate is one in which General Motors
owns directly or indirectly more than fifty percent of the shares,
appoints a majority of the Board of Directors, or names the key

officers.

THE ROAD TO EFFECTIVE LEADERSHIP

BRIBERY AND FACILITATING PAYMENTS

No employee may offer, give, or promise to give any money or anything
else of value, or authorize such payment or gift to any officer,

employee, or agent of aforeign (i.e., non-U.S.) government or any
department, agency, or instrumentality of a foreign government or any
political party, candidate or official for the purpose of influencing

any act or decision of such person or inducing such persons to do or
forebear from taking any action in violation of his or her lawful duty,

or inducing such person to use his or her influence with aforeign
government to affect or influence any governmental decision relating to
the entity's obtaining or retaining business. It is aso unlawful to

give indirectly, money or anything of value to any third person to
accomplish the above purposes. Thus, GM sales and marketing personnel
dealing with commission agents, dealers, or other third persons must
take appropriate measures to ensure that such third parties do not

carry out an illegal payment or promise to pay.

Facilitating payments to minor governmental employees whose duties are
essentially ministerial or clerical, or to low level commercia
employeesin order to expedite the performance of their duties will be
permitted on an exceptional basis. Examplesinclude nominal payments
for customs clearance of materials and persons, issuance of driver's
licenses, placement of international telephone calls, and providing

police protection.

It is the responsibility of the General Manager, or corresponding
executive, at each location worldwide either to make sure that such
payments are avoided altogether or, if he or she deems such payments to
be essential to the operation, to establish controlsto carry out the
following guidelines:

1.) Such payments should be kept as low as possible in the aggregate,
both regarding total payments by the General Motors activity and total
payments to each individual, and each individual payment should be kept
assmall as possible;

2.) Such payments must be made only to minor governmental employees or
low-level commercial employees whose duties are essentially of a
ministerial or clerical nature;

3.) Such payments should be made only in connection with services to
which the General Motors activity is clearly entitled;

4.) No such payments should be made for any purpose relating to
obtaining or retaining business or directing business to any person;
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5.) Such payments should not be made unless in accordance with the
general practice in the country or locality where they are made; and

6.) The nature and amount of each facilitating payment must be clearly
identifiable in the books, records and accounts of the General Motors
activity making the payment.

In the event that the General Manager, or corresponding executive,
deemsit essential to the operation to make afacilitating payment, or
aseries of related facilitating payments, which are more than nominal

in amount, prior approva of such payment or payments must be obtained
from the appropriate Executive Vice President. Prior to submission of
the matter to the Executive Vice President, any such proposed
facilitating payments must first be reviewed by the Legal Staff to

assure that they would comply with all applicable laws.

In view of the complexities of customs requirements, customs
regulations should be reviewed with local counsel to determine whether
the unit's practices conform to all governing laws and regulations

prior to making afacilitating payment to expedite customs clearance.

It may be advisable to obtain the services of reputable qualified

brokers or agents who are familiar with handling customs matters. While
it isrecognized that the Corporation cannot control the practices of
independent parties such as customs brokers, the payment terms and
other aspects of these relationships should be based solely on

legitimate commercial considerations and the Corporation should neither
encourage nor condone improper practices by such parties. Further, in
the event a broker or agent makes a payment, on his or her own and
contrary to the requirements of this policy, the General Motors

activity may not reimburse the broker or agent for such payment.

POLITICAL CONTRIBUTIONS OUTSIDE THE U.S.

The FCPA does not prohibit political contributions if the purpose of
the contribution does not relate to the obtaining or retention of
business.

However, political contributions and activities outside the United
States warrant special attention because the purpose of such
contributions and activities could be misconstrued as payments to
obtain or retain businessin a given country. Since General Motors and
its subsidiaries are potential government suppliers throughout the
world, the legality of such contributions might be questioned if they
appear to be closely connected to particular business relationships, or
are so large in amounts as to suggest that at least an implicit quid
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pro quo understanding exists.

It is also recognized that it may be appropriate for GM and its
subsidiaries to support the political process through contributions to
major political partiesin some countries where such contributions are
legal, publicly known and accepted, and could not be misconstrued as
having been made for any improper purpose.

Therefore, with respect to non-U.S.,, political contributions, General
Motors and its subsidiaries will neither fund nor in any way give
support to any political party or official thereof or to any candidate

for political office, even where permitted by law, unless such

political contributions receive the prior approva of the President's
Council. Prior to submission to the President's Council, any such
proposed contributions must first be reviewed by the Legal and
Industry-Government Relations Staffs to assure that they would comply
with all applicable laws and policies. Any contributions which are made
in accordance with this procedure must be accounted for properly and
will be reported to the Audit Committee of the Board of Directors for
their information.

The policy against any political contributions of any nature in the
United States continuesin effect and isin no way modified by this
letter.

ACCOUNTING STANDARDS

The FCPA also establishes "Accounting Standards' which are separate and
apart from the portion of the Act which prohibits certain "Foreign
Corrupt Practices." It is essential to recognize that the accounting
standards established by the Act are applicable not only to foreign
operations of controlled subsidiaries but also to U.S. operations. The
Accounting Standards section requires that books, records and accounts
be made and kept which, in reasonable detail, accurately and fairly
reflect the transactions and dispositions of the corporate assets.

While this was specifically designed to prevent "off-the-books"
accounts which might be used to conceal improper payments, the
application of this standard is not limited to such situations. To
implement the FCPA, the SEC hasissued arule that no person shall
directly or indirectly falsify any book, record or account. Hence, it

is essential that all books, records and accounts continue to be

prepared accurately on the basis of reliable supporting documentation.

In thisregard, it should be noted that the SEC issued another rule,
also supplementing the Act, which prohibits directors or officers from
directly or indirectly making materially false, misleading or
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incomplete statements to any accountant, including internal
accountants, in connection with an audit or examination of the
financial statements or the filing of required reports or documents
with the SEC.

In addition to the foregoing requirements, the Accounting Standards
section of the Act provides that a system of internal accounting
controls must be maintained which is sufficient to provide reasonable
assurances that the following specific objectives are met:

1.) Transactions are executed in accordance with management's general
or specific authorization.

2.) Transactions are recorded as necessary to permit preparation of
financial statementsin conformity with generally accepted accounting
principles, or any other criteria applicable to such statements, and to
maintain accountability for assets.

3.) Access to assets is permitted only in accordance with management's
generd or specific authorization.

4.) Therecorded accountability for assets is compared with existing
assets at reasonable intervals and appropriate action is taken with
respect to any differences.

These objectives are consistent with those which have long been a part
of the Corporation's overall system of internal controls. GM management
has complete confidence in this system of internal controls and in the
way these controls are monitored and kept up to date.

Failure by individual employees to comply with these standards could
result in severe penalties to the employee and the Corporation.

Accordingly, it is particularly important that the control techniques
employed by the Corporation to safeguard its assets and to assure
factual reporting and accounting in al phases of its operations
continue to function properly and that we ensure that any newly created
investments adopt these techniques and procedures as well. In this way,
the overall system will remain strong and viable and fulfill the
specified objectives of thislegidation.

SPECIAL INVOICING OR PAYMENT ARRANGEMENT WITH
CUSTOMERS

General Motors long-standing policy to conform to al applicable laws
and regulations in those countriesin which it does businessincludes a
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commitment not to knowingly enter into any invoicing or accommodating
payment arrangements which would enable others to violate U.S. or other
laws or facilitate such violations. The Corporation's policy concerning
special invoicing or payment arrangements with customers, dealers,
distributors, and agentsis set forth in the following guidelines:

1.) Invoices to dealers, distributors, or assembler distributors
(collectively referred to herein as ("dealers") should not exceed the
normal dealer or distributor invoice price level.

Theintent of this guidelineisto avoid any specia arrangement
whereby an amount will be rebated, credited or smilarly paid back to
the dealer or its designee. Furthermore, the invoice price should not
include amounts in excess of reasonable charges for items normally
applicable to the distribution of a product to adealer, such as
shipping or insurance charges or, in specia cases, finance charges.
Therefore, if the invoice includes any additional or unusual items or
charges which cause the billing to be in excess of the normal dealer
invoice price level, such items or charges should be separately
described and valued in sufficient detail to be readily comprehensible
to an independent third party. It is not the intent of this policy to
prevent customary price adjustments available for dealers generally,
such as Holdbacks, the Close-out Allowance, etc.

With respect to the price of the product, this guideline does not
preclude an invoice price in excess of the normal dealer level where
the selling price of the product is negotiated between the General
Motors entity and the dealer. For example, an agreement may be made
which establishes a firm price for aproduct to be delivered at a

future date which would exceed the normal pricelevel for that product
on its actua delivery date. In these circumstances, it would be

entirely appropriate to invoice the dealer at the agreed price,

provided no portion of the selling priceis paid over to the dealer or

its designee.

2.) Ininstances where dealers request that invoices be made to third
parties (e.g., the dealer's customer), such request should be granted
only if such invoicing isrequired to serve alegitimate purpose and
does not improperly portray the true nature of the transaction.

This guideline deals primarily with the so-called "indent sale" which
isaspecia arrangement involving asale of the product by a General
Motors entity to adealer and aresale by such dedler to its customer,
where the dealer requests that the General Motors entity ship the
product to a customer of the dealer and invoice the customer on behalf
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of and as a special accommodeation to the dealer on terms established by
the dealer.

Normally, in atransaction involving asale to adealer and aresae by
the dedler to its customer, the General Motors entity involved will
invoice the transaction for what it is, namely, asae to the dealer.

In turn, the dealer will invoice the customer with its own invoice.
Deviations from this practice, such as those defined by an "indent
sale," must be clearly necessary and serve alegitimate purpose.
Accordingly, areguest from adealer for aGeneral Motors entity to
invoice a customer in connection with an "indent sale" should be
granted only if such practice is necessary to conclude the sale and
resae of the product. Further, the practice must not violate the laws
or regulations of the U.S. or the country (or countries) where the
customer and the principal place of business of the dealer are located.
The request must be in writing and received by the General Motors
entity prior to the issuance of the invoice or release for shipment,
whichever occursfirst. A single request, continuing by its terms but
not exceeding one year, will suffice provided the circumstances and
parties involved with the sales transaction remain the same.

In addition, there must be a clear understanding between the Genera
Motors entity and the dealer that the applicable invoice will describe
the true nature of the transaction, including the fact that the invoice
isissued on behalf of the dealer. The selling price designated in an
indent invoice must be set by the dealer wholly independent of the
General Motors entity and be communicated to such entity in writing. In
this connection, where permitted by law, General Motors personnel may
suggest in writing, but not establish, the selling price to be charged

to the dealer's customer.

To evidence the foregoing conditions, the following language, or its
equivalent should appear on the invoice: "Invoice on behalf of and at
price quoted by (firm name or dealer or distributor)."

It isrecognized that, from time to time, General Motors entities may
find it desirable to engage in sales transactions which are similar to
the "indent sale" as defined in this policy. For instance, one General
Motors entity may sell aproduct to another General Motors entity for
resdle to the latter's dealer or to the end user, and the General

Motors entity purchasing the product may request that the General
Motors entity making the first sale invoice such dealer or such end
user on behalf of the General Motors entity reselling the product. In
these circumstances a so, the preceding guidelines would normally be
applicable.
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A "direct sale" isasalein which a General Motors entity sellsa
product directly to the end user, without an intervening sale to a

dealer. In this case, the General Motors entity should invoice the
customer on its own behalf and in accordance with the terms and selling
price established by the General Motors entity. This guidelineis not
applicable to such sales transactions. If, however, any sales
commission isto be paid by the General Motors entity, the Legal Staff
policy on 'Sales Representatives is applicable.

Thus, it isimportant for the General Motors entity to determine at the
outset whether atransaction involves an "indent sale" or a"direct
sale" with a sales commission to be paid to a third party. Asagenera
rule, if the General Motors entity establishes the terms of sale,
including the selling price, the transaction is a"direct sale." On the
other hand, if the third party (e.g., a dealer) establishes and

controls the terms of sae, including the selling price, the

transaction is an "indent sale."

In addition to complying with the requirements of this policy, all
statements included on invoices should be consistent with the
information contained in other documentation relating to the sales
transaction (e.g., letters of credit, bid documents, etc.).

3.) Payments of amounts owing to dealers should be made only at the
recipient's principal place of business and only to the person or
entity entitled to the amount owed.

The only exception to this guidelineis where there is a valid business
reason and the unit is given awritten statement provided by the
deadler, distributor or agent advising General Motors of the following:

(a) the business reason for the special arrangement requested;

(b) the arrangement has been reviewed with competent local legal
counsel who has advised in writing that the proposed payment
arrangements will not contravene the laws and regulations of the local
country;

(c) in the case of continuing arrangements, assurance must be given
that General Motorswill be notified of any changesin laws or
regulations which would affect the arrangements and

(d) a statement of understanding that the Corporation has the right to
disclose to outside parties matters concerning the special arrangements
if necessitated by duly constituted authorities.
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All General Motors employees and operations are expected to conduct the

Corporation's business within the spirit of the policies stated in this Sample Small Company Policy: New International Partners— Due Diligance
policy to the end that no sale of products should be made where there (ebrary)

isreason to believe that improper transactions are involved. It is

recoghized that situations may arise which would require individual

judgment decisions. In making these decisions, consideration should be .A b

given to the appearance which a transaction would have if subjected to .eora ry

review by an independent third party. Any questions regarding any of .

the practices, procedures and explanatory material covered in this Company Policy

policy should be referred to the GM Legal Staff. New International Partners— Due Diligence

It is Company policy to diligently inquire into the suitability of prospective international
business partners. The purposes of this policy include (in no particular order):

(1) Identify and pursue the best possible partners

(2) Focus Company resources on the partners that will best help us achieve our
organizational goals

(3) Find partners with common goals and objectives, adequate business experience in
the right markets, appropriate level of capitalization and infrastructure, and solid
reputations

(4) Avoid wasting time and resources on ineffective or unproductive partners

(5) Avoid involvement with partnersthat may create problemsfor Company
through improper or disadvantageous activities (such asbribery or other
legal or ethical violations, or creating an unfavorableimpression in the

marketplace)

(6) Identify potential risks and problems as early in the relationship as possible

Making critical inquiries about our international partners is especially important, because
people and entities operating in other countries are often working under different cultural
norms and expectations, and are accustomed to different laws and regulations. We must
be diligent, asworking with corrupt partnerscan subject ebrary and its employees

tocivil and criminal liability.

In order to achieve our goals, prospective partners should be diligently investigated,
including:

(2) Identify the market, market value, and market barriers
(2) Understand which of our competitors are in the market; if few or none are, find
out why
(3) Determine how pursuit of this market fits within Company’ s business plans, and
what additional resourcesif any are required to pursue this opportunity
(4) Identify the key playersin the market, including prospective customers, resellers,
consortia, and government organizations
(5) Investigate and understand the prospective partner’s business, including:
a corporate structure
b. affiliations
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c. financia health: major investors, capitalization, ability to cover unpaid

invoices and pay for any damage they may cause Sample Contract Language for FACP Compliance (ebrary)
d. standard business practices, and whether thereis adequate record-

keeping and transparency

e. length of timein business
f. breadth and depth of market penetration
g. degree of sophistication and existing capabilities regarding technical o~
implementation and customer support A ebra ry
h. degree of sophistication and existing capabilities regarding compliance
with local tax, copyright, import, and other applicable laws
i. relationship(s) with local government (including any sort of public RESELLER AGREEMENT (EXCERPT)
agency, official, party, royalty, public university or other entity with ) ) . ] ] i
close tiesto the gover nment), with special attention to any indications X.XBusiness Ethics. Reseller will at all times conduct itself according to the
that they may exert an inappropriate influence on prospective deals highest s_tandard of business ethics. Reseller will not offer or provide money
(even if it isindirect) or anything else of value to any agent or representative of any government or
j. reputation among other key players government agency in orQer to obtain or retain business, as prohibited under
k. nature and status any litigation or compliance issues the entity has been the Foreign Corrupt Practices Act of 1977 as amended. No payments between
involved in Reseller and its Customers will be made in cash or viathird parties. All such
. key third parties the entity relies on, such as subcontractors, subresellers, payments will be made directly by check or wire transfer. Reseller represents
attorneys/accountants, and whether such third parties are reliable and warrants that none of its princi pal_ sor staff are ggents or reprwe_ntanves
(6) Determine how other prospective partners compares with any alternatives of governments or government agenciesin the Territory. Reseller will
(7) Consider and evaluate ways in which the partnership could backfire: What provide true, accurate, and complete information in all product orders,
problems might be anticipated? How likely are they, and can they be averted? reimbursement requests, and other communications relating to Ebrary and its
(8) Identify any peculiaritiesin the foreign market, including: Products.

a local copyright practices and norms
b. loca import, tax, and other relevant regulations
¢. business normsand conventions, such as whether contractua obligations

are respected, whether businesses are slow to pay GOVERNMENT AGREEMENT (EXCERPT)

d. whether “grease” paymentsto public functionaries are customary (in ) ) ) ) N o
which case they must be reviewed by counsel to deter mine whether X.X Ethics. Ebrary |sc<_3mm|tted to fq( competition and therule of_Ia_vy, anditis
they are prohibited under applicable anti-corruption laws.,) the company’s policy not to participate in bribes or corrupt activities of any

nature. Customer represents and warrants that it has exercised independent
business judgment in purchasing or renewing ebrary’s products, and has not
been offered payments or other benefits to enter into this contract, except the
contractual benefits set forth herein.
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Sample Job Description Language for FACP Compliance (ebrary)
Text of FCPA as Codified (15 USC 78dd-1)

-CI TE-

'A"ebrary

15 USc Sec. 78dd-1
01/ 06/ 03

INTERNATIONAL SALES AND MARKETING JOB DESCRIPTION (EXCERPT) - EXPOI TE:

TITLE 15 - COWERCE AND TRADE
XX. International Market Development: . . . This position is responsible for

investigating prospective international business partners, and monitoring existing CHAPTER 2B - SECURI TI ES EXCHANGES
partners, to ensure that the Company does not sanction, tolerate, or participate in any )
dealings involving bribery or other corrupt activities. - HEAD-

XX. Professiona Integrity: This position contributes toward maintaining a high o . ) .
standard of professional conduct throughout the Company, including understanding Sec. 78dd-1. Prohibited foreign trade practices by issuers
and abiding by applicable laws and company policies and obligations. This position
promptly notifies Legal or other responsible Team membersif unlawful or
questionable actions are encountered or suspected, whether by employees or by any
others with whom the company does business. This position seeks guidance from (a) Prohibition
Legal or other responsible Team membersif unsure how to respond to unfamiliar or
challenging situations.

- STATUTE-

It shall be unlawful for any issuer which has a class of
securities registered pursuant to section 78/ of this title or
which is required to file reports under section 780(d) of this
title, or for any officer, director, enployee, or agent of such
i ssuer or any stockhol der thereof acting on behalf of such issuer,
to make use of the nmamils or any neans or instrumentality of
interstate comrerce corruptly in furtherance of an offer, paynent,
promi se to pay, or authorization of the paynent of any noney, or

offer, gift, promi se to give, or authorization of the giving of
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anyt hing of value to -
(1) any foreign official for purposes of -
(A) (i) influencing any act or decision of such foreign
official in his official capacity, (ii) inducing such foreign
official to do or omt to do any act in violation of the |awful
duty of such official, or (iii) securing any inproper
advant age; or
(B) inducing such foreign official to use his influence with
a foreign governnent or instrunentality thereof to affect or
influence any act or decision of such governnent or
instrumentality,
in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person;

(2) any foreign political party or official thereof or any
candidate for foreign political office for purposes of -

(A) (i) influencing any act or decision of such party,
official, or candidate in its or his official capacity, (ii)

i nducing such party, official, or candidate to do or onit to do

an act in violation of the lawmful duty of such party, official,
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or candidate, or (iii) securing any inproper advantage; or
(B) inducing such party, official, or candidate to use its or
his influence with a foreign governnent or instrumentality
thereof to affect or influence any act or decision of such
governnent or instrunentality,
in order to assist such issuer in obtaining or retaining business
for or with, or directing business to, any person; or

(3) any person, while knowing that all or a portion of such
noney or thing of value will be offered, given, or pronised,
directly or indirectly, to any foreign official, to any foreign
political party or official thereof, or to any candidate for
foreign political office, for purposes of -

(A) (i) influencing any act or decision of such foreign
official, political party, party official, or candidate in his
or its official capacity, (ii) inducing such foreign official,
political party, party official, or candidate to do or omt to
do any act in violation of the |awmful duty of such foreign
official, political party, party official, or candidate, or

(iii) securing any inproper advantage; or
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(B) inducing such foreign official, political party, party
official, or candidate to use his or its influence with a
foreign government or instrunentality thereof to affect or
influence any act or decision of such governnent or
instrumentality,

in order to assist such issuer in obtaining or retaining business

for or with, or directing business to, any person.
(b) Exception for routine governnental action

Subsections (a) and (g) of this section shall not apply to any
facilitating or expediting paynent to a foreign official, political
party, or party official the purpose of which is to expedite or to
secure the performance of a routine governmental action by a
foreign official, political party, or party official.
(c) Affirmative defenses

It shall be an affirmative defense to actions under subsection
(a) or (g) of this section that -

(1) the payment, gift, offer, or promi se of anything of value
that was nmade, was |awful under the witten |aws and regul ations

of the foreign official's, political party's, party official's,
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or candidate's country; or
(2) the payment, gift, offer, or promi se of anything of value
that was nade, was a reasonable and bona fide expenditure, such
as travel and | odging expenses, incurred by or on behalf of a
foreign official, party, party official, or candidate and was
directly related to -
(A) the pronotion, denonstration, or explanation of products
or services; or
(B) the execution or performance of a contract with a foreign
governnent or agency thereof.
(d) Cuidelines by Attorney Ceneral
Not | ater than one year after August 23, 1988, the Attorney
General, after consultation with the Conm ssion, the Secretary of
Commerce, the United States Trade Representative, the Secretary of
State, and the Secretary of the Treasury, and after obtaining the
views of all interested persons through public notice and comment
procedures, shall determine to what extent conpliance with this
section woul d be enhanced and the business comunity woul d be

assisted by further clarification of the preceding provisions of
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this section and may, based on such determination and to the extent

necessary and appropriate, issue -

(1) guidelines describing specific types of conduct, associated

wi th common types of export sales arrangenents and business

contracts, which for purposes of the Departnent of Justice's

present enforcenent policy, the Attorney General determ nes would

be in conformance with the preceding provisions of this section;

and

(2) general precautionary procedures which issuers may use on a

voluntary basis to conformtheir conduct to the Departnment of

Justice's present enforcement policy regarding the preceding

provi sions of this section.

The Attorney General shall issue the guidelines and procedures

referred to in the preceding sentence in accordance with the

provisions of subchapter Il of chapter 5 of title 5 and those

gui del i nes and procedures shall be subject to the provisions of

chapter 7 of that title.

(e) Opinions of Attorney General

(1) The Attorney General, after consultation with appropriate
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departnents and agencies of the United States and after obtaining
the views of all interested persons through public notice and
comment procedures, shall establish a procedure to provide
responses to specific inquiries by issuers concerning conformance
of their conduct with the Department of Justice's present
enforcenent policy regarding the preceding provisions of this
section. The Attorney General shall, within 30 days after
receiving such a request, issue an opinion in response to that
request. The opinion shall state whether or not certain specified
prospective conduct would, for purposes of the Departnent of
Justice's present enforcement policy, violate the preceding
provisions of this section. Additional requests for opinions may
be filed with the Attorney General regarding other specified
prospective conduct that is beyond the scope of conduct specified
in previous requests. In any action brought under the applicable
provisions of this section, there shall be a rebuttable presunption
that conduct, which is specified in a request by an issuer and for
which the Attorney General has issued an opinion that such conduct

isin conformity with the Departnent of Justice's present
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enforcenent policy, is in conpliance with the preceding provisions

of this section. Such a presunption nmay be rebutted by a

preponderance of the evidence. |In considering the presunption for

purposes of this paragraph, a court shall weigh all relevant

factors, including but not linmted to whether the infornation

submitted to the Attorney General was accurate and conpl ete and

whether it was within the scope of the conduct specified in any

request received by the Attorney Ceneral. The Attorney Ceneral

shal | establish the procedure required by this paragraph in

accordance with the provisions of subchapter Il of chapter 5 of

title 5 and that procedure shall be subject to the provisions of

chapter 7 of that title.

(2) Any docunent or other material which is provided to, received

by, or prepared in the Departnent of Justice or any other

departnent or agency of the United States in connection with a

request by an issuer under the procedure established under

paragraph (1), shall be exenpt fromdisclosure under section 552 of

title 5 and shall not, except with the consent of the issuer, be

made publicly avail able,

regardl ess of whether the Attorney General
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responds to such a request or the issuer wthdraws such request
before receiving a response.

(3) Any issuer who has nade a request to the Attorney Ceneral
under paragraph (1) may w thdraw such request prior to the tine the
Attorney General issues an opinion in response to such request.
Any request so w thdrawn shall have no force or effect.

(4) The Attorney General shall, to the maxi mum extent
practicable, provide tinely guidance concerning the Departnent of
Justice's present enforcement policy with respect to the preceding
provisions of this section to potential exporters and snall
busi nesses that are unable to obtain specialized counsel on issues
pertaining to such provisions. Such guidance shall be linmted to
responses to requests under paragraph (1) concerning conformty of
specified prospective conduct with the Departnent of Justice's
present enforcenment policy regarding the preceding provisions of
this section and general explanations of conpliance
responsibilities and of potential liabilities under the preceding
provisions of this section.

(f) Definitions
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For purposes of this section:

(1) (A) The term''foreign official'' neans any officer or

enpl oyee of a foreign governnment or any departnent, agency, or

instrumentality thereof, or of a public international

organi zation, or any person acting in an official capacity for or

on behal f of any such governnent or departnent, agency, or

instrumentality, or for or on behalf of any such public

international organization.

(B) For purposes of subparagraph (A), the term' ' public

international organization'' neans -

(i) an organi zation that is designated by Executive order

pursuant to section 288 of title 22; or

(ii) any other international organization that is designated

by the President by Executive order for the purposes of this

section, effective as of the date of publication of such order

in the Federal Register.

(2)(A) A person's state of mind is ''knowing'' with respect to

conduct, a circunstance, or a result if -

(i) such person is aware that such person is engaging in such
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conduct, that such circunstance exists, or that such result is
substantially certain to occur; or

(ii) such person has a firmbelief that such circunstance
exists or that such result is substantially certain to occur.

(B) Vhen know edge of the existence of a particular
circunstance is required for an of fense, such know edge is
established if a person is aware of a high probability of the
exi stence of such circunstance, unless the person actually
bel i eves that such circunmstance does not exist.

(3)(A) The term''routine governmental action'' neans only an
action which is ordinarily and commonly performed by a foreign
official in -

(i) obtaining permts, licenses, or other official docunents
to qualify a person to do business in a foreign country;

(ii) processing governnental papers, such as visas and work
orders;

(iii) providing police protection, mail pick-up and delivery,
or scheduling inspections associated with contract performance

or inspections related to transit of goods across country;
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(iv) providing phone service, power and water supply, |oading
and unl oadi ng cargo, or protecting perishable products or
conmmodi ties fromdeterioration; or
(v) actions of a similar nature.
(B) The term''routine governmental action'' does not include
any decision by a foreign official whether, or on what terns, to
award new business to or to continue business with a particular
party, or any action taken by a foreign official involved in the
deci si onmaki ng process to encourage a decision to award new
busi ness to or continue business with a particular party.
(g) Alternative jurisdiction

(1) It shall also be unlawful for any issuer organized under the
laws of the United States, or a State, territory, possession, or
commonweal th of the United States or a political subdivision
thereof and which has a class of securities registered pursuant to
section 78l of this title or which is required to file reports
under section 780(d) of this title, or for any United States person
that is an officer, director, enployee, or agent of such issuer or

a stockhol der thereof acting on behalf of such issuer, to corruptly
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do any act outside the United States in furtherance of an offer,
paynment, promi se to pay, or authorization of the paynent of any
noney, or offer, gift, prom se to give, or authorization of the
giving of anything of value to any of the persons or entities set
forth in paragraphs (1), (2), and (3) of subsection (a) of this
section for the purposes set forth therein, irrespective of whether
such issuer or such officer, director, enployee, agent, or

st ockhol der makes use of the mails or any nmeans or instrunentality
of interstate comrerce in furtherance of such offer, gift, paynment,
promi se, or authorization.

(2) As used in this subsection, the term''United States person'’
neans a national of the United States (as defined in section 1101
of title 8) or any corporation, partnership, association,
joint-stock conpany, business trust, unincorporated organization,
or sole proprietorship organized under the |laws of the United
States or any State, territory, possession, or commonweal th of the

United States, or any political subdivision thereof.

- SOURCE-

(June 6, 1934, ch. 404, title I, Sec. 30A, as added Pub. L. 95-213,

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 38 of 128



ACC's 2006 ANNUAL MEETING

title |, Sec. 103(a), Dec. 19, 1977, 91 Stat. 1495; anended Pub. L.
100-418, title V, Sec. 5003(a), Aug. 23, 1988, 102 Stat. 1415; Pub.

L. 105-366, Sec. 2(a)-(c), Nov. 10, 1998, 112 Stat. 3302, 3303.)

-M SC1-
AVENDMVENTS

1998 - Subsec. (a)(1)(A). Pub. L. 105-366, Sec. 2(a)(1l), amended
subpar. (A) generally. Prior to amendnent, subpar. (A) read as
foll ows:

""(A) (i) influencing any act or decision of such foreign official
in his official capacity, or (ii) inducing such foreign official to
do or omt to do any act in violation of the lawful duty of such
official, or"'

Subsec. (a)(2)(A). Pub. L. 105-366, Sec. 2(a)(2), anmended subpar.
(A) generally. Prior to amendnent, subpar. (A) read as follows:

""(A) (i) influencing any act or decision of such party, official,
or candidate in its or his official capacity, or (ii) inducing such
party, official, or candidate to do or omt to do an act in

violation of the lawful duty of such party, official, or

candi date,"'".
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Subsec. (a)(3)(A). Pub. L. 105-366, Sec. 2(a)(3), amended subpar.
(A) generally. Prior to anendment, subpar. (A) read as follows:

""(A) (i) influencing any act or decision of such foreign
official, political party, party official, or candidate in his or
its official capacity, or (ii) inducing such foreign official,
political party, party official, or candidate to do or omt to do
any act in violation of the awful duty of such foreign official,
political party, party official, or candidate, or''

Subsec. (b). Pub. L. 105-366, Sec. 2(c)(2), substituted
‘' Subsections (a) and (g)'' for ''Subsection (a)''.

Subsec. (c). Pub. L. 105-366, Sec. 2(c)(3), substituted
''subsection (a) or (g)'' for ''subsection (a)''.

Subsec. (f)(1). Pub. L. 105-366, Sec. 2(b), anended par. (1)
generally. Prior to amendnent, par. (1) read as follows: ''The
term'foreign official' means any officer or enployee of a foreign
governnent or any departnent, agency, or instrunentality thereof,
or any person acting in an official capacity for or on behal f of
any such governnent or departnent, agency, or instrumentality."'’

Subsec. (g). Pub. L. 105-366, Sec. 2(c)(1l), added subsec. (g).
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1988 - Pub. L. 100-418 substituted ''Prohibited foreign trade'’
for ''Foreign corrupt'' in section catchline and anended text
generally, revising and restating provisions of subsec. (a)
relating to prohibitions, adding subsecs. (b) to (e), and
redesi gnati ng provi sions of subsec. (b) relating to definitions as
subsec. (f) and anending those provisions generally.

TREATMENT OF | NTERNATI ONAL ORGANI ZATI ONS PROVI DI NG COMVERCI AL
COVMUNI CATI ONS SERVI CES

Pub. L. 105-366, Sec. 5, Nov. 10, 1998, 112 Stat. 3309, provided

that:
''"(a) Definition. - For purposes of this section:
‘' (1) International organization providing commercial
conmmuni cations services. - The term'international organization

provi ding comrercial communi cations services' means -

""(A) the International Tel ecommunications Satellite

Organi zation established pursuant to the Agreenent Relating to

the International Tel ecomrunications Satellite Organization;

and

"'"(B) the International Mbile Satellite Organization
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establ i shed pursuant to the Convention on the |nternational

Maritime Satellite Organization.

''(2) Pro-conpetitive privatization. - The term
‘pro-conpetitive privatization' nmeans a privatization that the
President deternmines to be consistent with the United States
policy of obtaining full and open conpetition to such
organi zations (or their successors), and nondiscrimnatory market
access, in the provision of satellite services.

‘'(b) Treatnent as Public International Organizations. -

''(1) Treatment. - An international organization providing
commer ci al communi cations services shall be treated as a public
international organization for purposes of section 30A of the
Securities Exchange Act of 1934 (15 U.S.C. 78dd-1) and sections
104 and 104A of the Foreign Corrupt Practices Act of 1977 (15
U S.C. 78dd-2 (and 78dd-3)) until such time as the President
certifies to the Conmittee on Commerce (now Conmittee on Energy
and Commerce) of the House of Representatives and the Committees
on Banking, Housing and Urban Affairs and Commerce, Science, and

Transportation that such international organization providing
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conmer ci al conmuni cat i

privatization.

''(2) Limtation on

a certification under

under such paragraph,

admi ni stration by the

Communi cati ons Act of

the provision of servi

over space segnment of

or the privatized affi

ons services has achieved a pro-conpetitive

effect of treatnent. - The requirenment for

paragraph (1), and any certification nmade

shall not be construed to affect the

Federal Communi cations Commi ssion of the

1934 (47 U.S.C. 151 et seq.) in authorizing

ces to, from or within the United States

the international satellite organizations,

liates or successors thereof.

''(c) Extension of Legal Process. -

''(1) In general. -

Except as required by international

agreenents to which the United States is a party, an

international organization providing comercial comunications

services, its official

s and enpl oyees, and its records shall not

be accorded i munity fromsuit or |legal process for any act or

oni ssion taken in connection with such organization's capacity as

a provider, directly or indirectly, of commercial

t el econmuni cations services to, from or within the United
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St at es.

''(2) No effect on personal liability. - Paragraph (1) shall
not affect any immunity from personal liability of any individual
who is an official or enployee of an international organization
provi ding commerci al comnmuni cati ons services.

''(3) Effective date. - This subsection shall take effect on
May 1, 1999.

''(d) Elimnation or Limtation of Exceptions. -

"'(1) Action required. - The President shall, in a manner that
is consistent with requirenents in international agreenments to
which the United States is a party, expeditiously take all
appropriate actions necessary to elinmnate or to reduce
substantially all privileges and immunities that are accorded to
an international organization described in subparagraph (A) or
(B) of subsection (a)(1l), its officials, its enployees, or its
records, and that are not elimnated pursuant to subsection (c).

''(2) Designation of agreenents. - The President shall
desi gnate which agreenents constitute international agreements to

which the United States is a party for purposes of this section.
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''(e) Preservation of Law Enforcenent and Intelligence Functions. President's existing constitutional authority regarding the tine,
- Nothing in subsection (c) or (d) of this section shall affect any scope, and objectives of international negotiations.
imunity fromsuit or |egal process of an international ''(2) Privatization. - Nothing in this section shall be
organi zation providing comrercial comunications services, or the construed as |egislative authorization for the privatization of
privatized affiliates or successors thereof, for acts or om ssions | NTELSAT or Inmarsat, nor to increase the President's authority

- with respect to negotiations concerning such privatization."''

'' (1) under chapter 119, 121, 206, or 601 of title 18, United (Menorandum of President of the United States, Nov. 16, 1998, 63
States Code, the Foreign Intelligence Surveillance Act of 1978 F.R 65997, delegated to Secretary of State functions and
(50 U.S.C. 1801 et seq.), section 514 of the Conprehensive Drug authorities vested in the President by section 5(d)(2) of Pub. L.
Abuse Prevention and Control Act of 1970 (21 U.S.C. 884), or Rule 105- 366, set out above.)
104, 501, or 608 of the Federal Rules of Evidence (28 App. ENFORCEMENT AND MONI TORI NG
us.cCc); Pub. L. 105-366, Sec. 6, Nov. 10, 1998, 112 Stat. 3311, provided

''(2) under simlar State |aws providing protection to service t hat:
providers cooperating with | aw enforcenent agencies pursuant to ''"(a) Reports Required. - Not later than July 1 of 1999 and each
State el ectronic surveillance or evidence |aws, rules, of the 5 succeeding years, the Secretary of Commerce shall submt
regul ations, or procedures; or to the House of Representatives and the Senate a report that

''(3) pursuant to a court order. contains the following information with respect to inplenentation
""(f) Rules of Construction. - of the Convention:

"' (1) Negotiations. - Nothing in this section shall affect the '"'(1) Ratification. - Alist of the countries that have
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ratified the Convention, the dates of ratification by such

countries, and the entry into force for each such country.

‘' (2) Donestic legislation. - A description of donestic |aws

enacted by each party to the Convention that inplenment

conmi tments under the Convention, and assessnent of the

conpatibility of such laws with the Convention.

''(3) Enforcenent. - As assessment of the nmeasures taken by

each party to the Convention during the previous year to fulfill

its obligations under the Convention and achieve its object and

pur pose including -

'""(A) an assessnent of the enforcenent of the donestic |aws

descri bed in paragraph (2);

''"(B) an assessnent of the efforts by each such party to

pronote public awareness of such domestic |aws and the

achi evenent of such object and purpose; and

''"(C) an assessnent of the effectiveness, transparency, and

viability of the nonitoring process for the Convention,

including its inclusion of input fromthe private sector and

nongover nnent al organi zati ons.

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).
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''(4) Laws prohibiting tax deduction of bribes. - An
expl anation of the domestic |aws enacted by each party to the
Convention that woul d prohibit the deduction of bribes in the
conputation of donmestic taxes.

''(5) New signatories. - A description of efforts to expand
international participation in the Convention by adding new
signatories to the Convention and by assuring that all countries
which are or become nenbers of the Organization for Econom c
Cooperation and Devel opment are also parties to the Convention.

''(6) Subsequent efforts. - An assessnent of the status of
efforts to strengthen the Convention by extending the
prohi bitions contained in the Convention to cover bribes to
political parties, party officials, and candidates for political
office.

‘' (7) Advantages. - Advantages, in terns of immunities, market
access, or otherwise, in the countries or regions served by the
organi zati ons described in section 5(a) (set out as a note
above), the reason for such advantages, and an assessnent of

progress toward fulfilling the policy described in that section.
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''(8) Bribery and transparency. - An assessment of anti-bribery

programs and transparency with respect to each of the

international organizations covered by this Act (enacting section

78dd-3 of this title, amending this section and sections 78dd-2

and 78ff of this title, and enacting provisions set out as notes

under this section).

''(9) Private sector review - A description of the steps taken

to ensure full involverment of United States private sector

participants and representatives of nongovernmental organizations

in the nonitoring and inpl enentation of the Convention.

‘' (10) Additional information. - In consultation with the

private sector participants and representatives of

nongover nment al organi zati ons described in paragraph (9), a list

of additional means for enlarging the scope of the Convention and

otherwi se increasing its effectiveness. Such additional neans

shall include, but not be limted to, inproved recordkeeping

provisions and the desirability of expanding the applicability of

the Convention to additional individuals and organi zations and

the inpact on United States business of section 30A of the
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Securities Exchange Act of 1934 (15 U.S.C. 78dd-1) and sections
104 and 104A of the Foreign Corrupt Practices Act of 1977 (15
U.S.C. 78dd-2, 78dd-3).

""(b) Definition. - For purposes of this section, the term
* Convention' neans the Convention on Conbating Bribery of Foreign
Public Oficials in International Business Transactions adopted on
November 21, 1997, and signed on Decenber 17, 1997, by the United
States and 32 other nations."''
| NTERNATI ONAL AGREEMENTS CONCERNI NG ACTS PROCHI BI TED W TH RESPECT TO

| SSUERS AND DOVESTI C CONCERNS; REPORT TO CONGRESS

Section 5003(d) of Pub. L. 100-418 provided that:

"' (1) Negotiations. - It is the sense of the Congress that the
Presi dent shoul d pursue the negotiation of an international
agreenent, anpong the menbers of the Organization of Econonic
Cooperation and Devel opnent, to govern persons fromthose countries
concerning acts prohibited with respect to issuers and donestic
concerns by the amendnents made by this section (amending sections
78dd-1, 78dd-2, and 78ff of this title). Such international

agreenent should include a process by which problems and conflicts
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associated with such acts could be resol ved.

''(2) Report to congress. - (A) Wthin 1 year after the date of
the enactnent of this Act (Aug. 23, 1988), the President shall
subnmit to the Congress a report on -

'*'(i) the progress of the negotiations referred to in paragraph
(1), ()

'*'(ii) those steps which the executive branch and the Congress
shoul d consider taking in the event that these negotiations do
not successfully elimnate any conpetitive di sadvantage of United
States businesses that results when persons from other countries
commit the acts described in paragraph (1); and

'*'(iii) possible actions that could be taken to pronote
cooperation by other countries in international efforts to
prevent bribery of foreign officials, candidates, or parties in
third countries.

''"(B) The President shall include in the report submtted under
subpar agraph (A) -

"' (i) any legislative reconmendations necessary to give the

President the authority to take appropriate action to carry out
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clauses (ii) and (iii) of subparagraph (A);

''(ii) an analysis of the potential effect on the interests of
the United States, including United States national security,
when persons fromother countries commit the acts described in
paragraph (1); and

'"'(iii) an assessnent of the current and future role of private
initiatives in curtailing such acts."'"'

(For del egation of functions of the President under section
5003(d) (1) of Pub. L. 100-418 to the Secretary of State, see
section 3-101 of Ex. Od. No. 12661, Dec. 27, 1988, 54 F.R 779,

set out as a note under section 2901 of Title 19, Custons Duties.)

- EXEC-
EX. ORD. NO 13259. DESI GNATI ON OF PUBLI C | NTERNATI ONAL
ORGANI ZATI ONS FOR PURPOSES OF THE SECURI TI ES EXCHANGE ACT OF 1934
AND THE FOREI GN CORRUPT PRACTI CES ACT OF 1977
Ex. Od. No. 13259, Mar. 19, 2002, 67 F.R 13239, provided:
By the authority vested in nme as President by the Constitution
and the laws of the United States of Anerica, including section

30A(f)(1)(B)(ii) of the Securities Exchange Act of 1934 (15 U.S.C
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78dd-1(f) (1) (B)(ii)) and sections 104(h)(2)(B)(ii) and

104A(f)(2)(B)(ii) of the Foreign Corrupt Practices Act of 1977 (15

U.S.C. 78dd-2(h)(2)(B)(ii), 78dd-3(f)(2)(B)(ii)), | hereby

desi gnate as

public international organizations'' for the

purposes of application of section 30A of the Securities Exchange

Act of 1934 and sections 104 and 104A of the Foreign Corrupt

Practices Act of 1977:

(a) The European Union, including: the European Conmmunities (the

Eur opean Conmmunity, the European Coal & Steel Community, and the

European Atomi c Energy Community); institutions of the European

Uni on, such as the European Conmi ssion, the Council of the European

Uni on, the European Parlianment, the European Court of Justice, the

European Court of Auditors, the Economic and Social Conmittee, the

Committee of the Regions, the European Central Bank, and the

Eur opean | nvest nent Bank; and any departments, agencies, and

instrumentalities thereof; and

(b) The European Police O fice (Europol), including any

departnents, agencies, and instrumentalities thereof.

Designation in this Executive Oder is intended solely to further
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the purposes of the statutes nentioned above and is not
determ native of whether an entity is a public international
organi zation for the purpose of other statutes or regul ations.
George W
Bush.
- SECREF-

SECTI ON REFERRED TO I N OTHER SECTI ONS

This section is referred to in sections 78dd-2, 78dd-3, 78ff

of

this title; title 7 section 12a; title 18 section 1956; title 22

sections 2197, 2778; title 26 sections 162, 952, 964.
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Text of FCPA as Codified (15 USC 78dd-2) anything of val ue to -

(1) any foreign official for purposes of -
-Cl TE-

(A) (i) influencing any act or decision of such foreign
15 USC Sec. 78dd-2

01/ 06/ 03
official in his official capacity, (ii) inducing such foreign
- EXPCI TE- P y. (iD) 9 g

official to do or omt to do any act in violation of the |awful
TITLE 15 - COMVERCE AND TRADE

duty of such official, or (iii) securing any inproper
CHAPTER 2B - SECURI TI ES EXCHANGES y (i) g any inprop

- HEAD- advant age; or
Sec. 78dd-2. Prohibited foreign trade practices by domestic (B) inducing such foreign official to use his influence with
concerns a foreign government or instrunentality thereof to affect or
- STATUTE-

influence any act or decision of such governnent or
(a) Prohibition
instrumentality,
It shall be unlawful for any donestic concern, other than an
in order to assist such domestic concern in obtaining or
i ssuer which is subject to section 78dd-1 of this title, or for any
retaining business for or with, or directing business to, any
officer, director, enployee, or agent of such donestic concern or
person;
any stockhol der thereof acting on behalf of such domestic concern,
(2) any foreign political party or official thereof or any
to make use of the mails or any neans or instrumentality of
candidate for foreign political office for purposes of -
interstate conmerce corruptly in furtherance of an offer, paynent,
(A) (i) influencing any act or decision of such party,
promi se to pay, or authorization of the paynent of any noney, or
official, or candidate inits or his official capacity, (ii)
offer, gift, promi se to give, or authorization of the giving of
i nduci ng such party, official, or candidate to do or onit to do
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an act in violation of the |awful duty of such party, official,

or candidate, or (iii) securing any inproper advantage; or

(B) inducing such party,

of

icial, or candidate to use its or

his influence with a foreign government or instrumentality

thereof to affect or influence any act or decision of such

governnent or instrunental

ity,

in order to assist such donmestic concern in obtaining or

retaining business for or w

person; or

th,

or directing business to, any

(3) any person, while knowing that all or a portion of such

nmoney or thing of value wll

be

of fered, given, or prom sed,

directly or indirectly, to any foreign official, to any foreign

political party or official

t her

eof, or to any candidate for

foreign political office, for purposes of -

(A) (i) influencing any act or decision of such foreign

official, political party,

or its official capacity,

par

(i)

ty official, or candidate in his

i nduci ng such foreign official,

political party, party official, or candidate to do or omt to

do any act in violation of the lawful duty of such foreign
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official, political party, party official, or candidate, or

(iii) securing any inproper advantage; or

(B) inducing such foreign official, political party, party

of ficial

, or candidate to use his or its influence with a

foreign government or instrunentality thereof to affect or

influence any act or decision of such governnent or

instrumentality,

in order to assist such donestic concern in obtaining or

retaining business for or with, or directing business to, any

person.

(b) Exception for routine governmental action

Subsections (a) and (i) of this section shall not apply to any

facilitating or expediting payment to a foreign official, political

party, or party official the purpose of which is to expedite or to

secure the perfornmance of a routine governmental action by a

foreign official, political party, or party official.

(c) Affirmative defenses

It shall be an affirnative defense to actions under subsection

(a) or (i) of this section that -
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(1) the payment, gift, offer, or prom se of anything of value

that was made, was |awful under the witten |laws and regul ations

of the foreign official's, political party's, party official's,

or candidate's country; or

(2) the paynent, gift, offer, or prom se of anything of value

that was nade, was a reasonable and bona fide expenditure, such

as travel and |odging expenses, incurred by or on behalf of a

foreign official, party, party official, or candidate and was

directly related to -

(A) the pronotion, denonstration, or explanation of products

or services; or

(B) the execution or performance of a contract with a foreign

governnent or agency thereof.

(d) Injunctive relief

(1) When it appears to the Attorney Ceneral that any donestic

concern to which this section applies, or officer, director,

enpl oyee, agent, or stockhol der thereof, is engaged, or about to

engage, in any act or practice constituting a violation of

subsection (a) or (i) of this section, the Attorney General may, in
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his discretion, bring a civil action in an appropriate district
court of the United States to enjoin such act or practice, and upon
a proper show ng, a permanent injunction or a tenporary restraining
order shall be granted without bond.

(2) For the purpose of any civil investigation which, in the
opinion of the Attorney General, is necessary and proper to enforce
this section, the Attorney General or his designee are enpowered to
admi ni ster oaths and affirnmations, subpoena w tnesses, take
evi dence, and require the production of any books, papers, or other
docunents which the Attorney Ceneral deens relevant or material to
such investigation. The attendance of w tnesses and the production
of docunentary evidence may be required fromany place in the
United States, or any territory, possession, or commonweal th of the
United States, at any designated place of hearing.

(3) In case of contumacy by, or refusal to obey a subpoena issued
to, any person, the Attorney General may invoke the aid of any
court of the United States within the jurisdiction of which such
investigation or proceeding is carried on, or where such person

resides or carries on business, in requiring the attendance and
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testinmony of w tnesses and the production of books, papers, or busi ness community woul d be assisted by further clarification of

ot her documents. Any such court may issue an order requiring such the preceding provisions of this section and may, based on such

person to appear before the Attorney General or his designee, there determ nation and to the extent necessary and appropriate, issue -

to produce records, if so ordered, or to give testinony touching (1) guidelines describing specific types of conduct, associated

the matter under investigation. Any failure to obey such order of with common types of export sales arrangenents and business

the court nmy be punished by such court as a contenpt thereof. All contracts, which for purposes of the Department of Justice's

process in any such case may be served in the judicial district in present enforcenment policy, the Attorney General determ nes woul d

whi ch such person resides or may be found. The Attorney General be in conformance with the preceding provisions of this section;

may meke such rules relating to civil investigations as may be and

necessary or appropriate to inplenent the provisions of this (2) general precautionary procedures which domestic concerns

subsecti on. may use on a voluntary basis to conformtheir conduct to the

(e) Cuidelines by Attorney General Department of Justice's present enforcenment policy regarding the
Not later than 6 nonths after August 23, 1988, the Attorney preceding provisions of this section.

General, after consultation with the Securities and Exchange The Attorney General shall issue the guidelines and procedures

Conmi ssion, the Secretary of Commerce, the United States Trade referred to in the preceding sentence in accordance with the

Representative, the Secretary of State, and the Secretary of the provisions of subchapter Il of chapter 5 of title 5 and those

Treasury, and after obtaining the views of all interested persons gui del i nes and procedures shall be subject to the provisions of

through public notice and comment procedures, shall determne to chapter 7 of that title.

what extent conpliance with this section would be enhanced and the (f) Opinions of Attorney General

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 50 of 128



ACC's 2006 ANNUAL MEETING

(1) The Attorney Ceneral, after consultation with appropriate
departnents and agencies of the United States and after obtaining
the views of all interested persons through public notice and
comrent procedures, shall establish a procedure to provide
responses to specific inquiries by domestic concerns concerning
conformance of their conduct with the Department of Justice's
present enforcement policy regarding the preceding provisions of
this section. The Attorney Ceneral shall, within 30 days after
receiving such a request, issue an opinion in response to that
request. The opinion shall state whether or not certain specified
prospective conduct would, for purposes of the Departnent of
Justice's present enforcenent policy, violate the preceding
provisions of this section. Additional requests for opinions may
be filed with the Attorney General regarding other specified
prospective conduct that is beyond the scope of conduct specified

in previous requests. In any action brought under the applicable

provisions of this section, there shall be a rebuttable presunption

that conduct, which is specified in a request by a donestic concern

and for which the Attorney General has issued an opinion that such
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conduct is in conformty with the Departnent of Justice's present
enforcenment policy, is in conpliance with the preceding provisions
of this section. Such a presunption nay be rebutted by a
preponderance of the evidence. |In considering the presunption for
purposes of this paragraph, a court shall weigh all relevant
factors, including but not limted to whether the information
subnmitted to the Attorney General was accurate and conplete and
whether it was within the scope of the conduct specified in any
request received by the Attorney CGeneral. The Attorney Ceneral
shal | establish the procedure required by this paragraph in
accordance with the provisions of subchapter Il of chapter 5 of
title 5 and that procedure shall be subject to the provisions of
chapter 7 of that title.

(2) Any document or other material which is provided to, received
by, or prepared in the Departnment of Justice or any other
departnent or agency of the United States in connection with a
request by a domestic concern under the procedure established under
paragraph (1), shall be exenpt from disclosure under section 552 of

title 5 and shall not, except with the consent of the donestic
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concern, be made publicly available, regardl ess of whether the

Attorney General responds to such a request or the donestic concern

wi t hdraws such request before receiving a response.

(3) Any donestic concern who has nade a request to the Attorney

General under paragraph (1) nmay w thdraw such request prior to the

time the Attorney General issues an opinion in response to such

request. Any request so wi thdrawn shall have no force or effect.

(4) The Attorney General shall, to the maximum extent

practicable, provide timely guidance concerning the Departnent of

Justice's present enforcenent policy with respect to the preceding

provisions of this section to potential exporters and snall

busi nesses that are unable to obtain specialized counsel on issues

pertaining to such provisions. Such guidance shall be linmted to

responses to requests under paragraph (1) concerning conformity of

specified prospective conduct with the Departnent of Justice's

present enforcenent policy regarding the preceding provisions of

this section and general explanations of conpliance

responsibilities and of potential liabilities under the preceding

provisions of this section.

THE ROAD TO EFFECTIVE LEADERSHIP

(g) Penalties

(1) (A) Any donestic concern that is not a natural person and that
viol ates subsection (a) or (i) of this section shall be fined not
nmore than $2, 000, 000.

(B) Any donestic concern that is not a natural person and that
viol ates subsection (a) or (i) of this section shall be subject to
a civil penalty of not nore than $10, 000 inposed in an action
brought by the Attorney Ceneral.

(2)(A) Any natural person that is an officer, director, enployee,
or agent of a donestic concern, or stockhol der acting on behal f of
such donestic concern, who willfully violates subsection (a) or (i)
of this section shall be fined not nore than $100, 000 or i nprisoned
not nore than 5 years, or both.

(B) Any natural person that is an officer, director, enployee, or
agent of a donmestic concern, or stockholder acting on behal f of
such donestic concern, who viol ates subsection (a) or (i) of this
section shall be subject to a civil penalty of not nore than
$10, 000 inposed in an action brought by the Attorney General .

(3) Vhenever a fine is inposed under paragraph (2) upon any
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officer, director, enployee, agent, or stockholder of a donestic

concern, such fine may not be paid, directly or indirectly,

donestic concern.

(h) Definitions

For purposes of this section:

(1) The term''donestic concern'' neans -

(A) any individual who is a citizen, national, or resident of

the United States; and

(B) any corporation, partnership, association, joint-stock

conpany, business trust, unincorporated organi zation,

proprietorship which has its principal place of business in the

United States, or which is organized under the laws of a State

of the United States or a territory, possession, or

commonweal th of the United States.

(2)(A) The term''foreign official'' means any officer or

enpl oyee of a foreign governnent or any departnent, agency,

instrunmentality thereof, or of a public international

organi zation, or any person acting in an official capacity for or

on behal f of any such government or departnent, agency,

or

or

by such

sol e

or
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instrunentality, or for or on behalf of any such public
international organization.

(B) For purposes of subparagraph (A), the term''public
international organization'' neans -

(i) an organization that is designated by Executive order
pursuant to section 288 of title 22; or

(ii) any other international organization that is designated
by the President by Executive order for the purposes of this
section, effective as of the date of publication of such order
in the Federal Register.

(3)(A) A person's state of mind is '"knowing'' with respect to
conduct, a circunstance, or a result if -

(i) such person is aware that such person is engaging in such
conduct, that such circunstance exists, or that such result is
substantially certain to occur; or

(ii) such person has a firmbelief that such circunstance
exists or that such result is substantially certain to occur.
(B) Wen know edge of the existence of a particular

circunstance is required for an offense, such know edge is
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established if a person is aware of a high probability of the award new business to or to continue business with a particular
exi stence of such circunstance, unless the person actually party, or any action taken by a foreign official involved in the
bel i eves that such circunstance does not exist. deci si on-meki ng process to encourage a decision to award new
(4)(A) The term''routine governnental action'' neans only an business to or continue business with a particular party.
action which is ordinarily and commobnly perforned by a foreign (5) The term''interstate commerce'' neans trade, conmerce,
official in - transportation, or conmunication anong the several States, or
(i) obtaining permits, licenses, or other official docunents between any foreign country and any State or between any State
to qualify a person to do business in a foreign country; and any place or ship outside thereof, and such termincludes the
(ii) processing governnental papers, such as visas and work intrastate use of -
orders; (A) a tel ephone or other interstate neans of conmunication,
(iii) providing police protection, nail pick-up and delivery, or
or scheduling inspections associated with contract performance (B) any other interstate instrunmentality.
or inspections related to transit of goods across country; (i) Alternative jurisdiction
(iv) providing phone service, power and water supply, |oading (1) It shall also be unlawful for any United States person to
and unl oadi ng cargo, or protecting perishable products or corruptly do any act outside the United States in furtherance of an
commodi ties fromdeterioration; or of fer, payment, prom se to pay, or authorization of the paynent of
(v) actions of a simlar nature. any noney, or offer, gift, prom se to give, or authorization of the
(B) The term''routine governnental action'' does not include giving of anything of value to any of the persons or entities set
any decision by a foreign official whether, or on what ternms, to forth in paragraphs (1), (2), and (3) of subsection (a) of this
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section, for the purposes set forth therein, irrespective of

whet her such United States person makes use of the mails or any
neans or instrunentality of interstate commerce in furtherance of
such offer, gift, payment, pronise, or authorization.

(2) As used in this subsection, the term''United States person'’
neans a national of the United States (as defined in section 1101
of title 8) or any corporation, partnership, association,
joint-stock conpany, business trust, unincorporated organization,
or sole proprietorship organized under the |aws of the United
States or any State, territory, possession, or conmonweal th of the

United States, or any political subdivision thereof.

- SOURCE-
(Pub. L. 95-213, title I, Sec. 104, Dec. 19, 1977, 91 Stat. 1496;
Pub. L. 100-418, title V, Sec. 5003(c), Aug. 23, 1988, 102 Stat.
1419; Pub. L. 103-322, title XXX I, Sec. 330005, Sept. 13, 1994,
108 Stat. 2142; Pub. L. 105-366, Sec. 3, Nov. 10, 1998, 112 Stat.

3304.)

- COD-

CODI FI CATI ON

THE ROAD TO EFFECTIVE LEADERSHIP

Section was enacted as part of Pub. L. 95-213, the Foreign
Corrupt Practices Act of 1977, and not as part of act June 6, 1934,
ch. 404, 48 Stat. 881, the Securities Exchange Act of 1934, which

conprises this chapter.

- M SC3-
AMENDVENTS

1998 - Subsec. (a)(1)(A). Pub. L. 105-366, Sec. 3(a)(1l), anmended
subpar. (A) generally. Prior to anendnment, subpar. (A) read as
follows:

"*(A) (i) influencing any act or decision of such foreign official
in his official capacity, or (ii) inducing such foreign official to
do or omt to do any act in violation of the |awful duty of such
official, or''

Subsec. (a)(2)(A). Pub. L. 105-366, Sec. 3(a)(2), amended subpar.
(A) generally. Prior to anendnent, subpar. (A) read as follows:

""(A) (i) influencing any act or decision of such party, official,
or candidate in its or his official capacity, or (ii) inducing such
party, official, or candidate to do or onmit to do an act in
violation of the lawful duty of such party, official, or

candi date,'".
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Subsec. (a)(3)(A). Pub. L. 105-366, Sec. 3(a)(3), amended subpar.

(A) generally. Prior to amendnent, subpar. (A) read as follows:

'""(A) (i) influencing any act or decision of such foreign

official, political party, party official, or candidate in his or

its official capacity, or (ii) inducing such foreign official,

political party, party official, or candidate to do or omt to do

any act in violation of the lawful duty of such foreign official,

political party, party official, or candidate, or''

Subsec. (b). Pub. L. 105-366, Sec. 3(d)(2), substituted

‘' Subsections (a) and (i)'' for ''Subsection (a)''.

Subsec. (c). Pub. L. 105-366, Sec. 3(d)(3), substituted

''subsection (a) or (i)'' for ''subsection (a)'' in introductory

provi sions.

Subsec. (d)(1). Pub. L. 105-366, Sec. 3(d)(4), substituted

''subsection (a) or (i)'' for ''subsection (a)''.

Subsec. (g)(1). Pub. L. 105-366, Sec. 3(b)(1), anended par. (1)

generally. Prior to amendnent, par. (1) read as foll ows:

"' (1)(A) Any donestic concern that violates subsection (a) of

this section shall be fined not nore than $2, 000, 000.

THE ROAD TO EFFECTIVE LEADERSHIP

''"(B) Any donestic concern that violates subsection (a) of this
section shall be subject to a civil penalty of not nore than
$10, 000 inposed in an action brought by the Attorney Ceneral."''

Subsec. (g)(2). Pub. L. 105-366, Sec. 3(b)(2), anended par. (2)
generally. Prior to amendnent, par. (2) read as follows:

""(2)(A) Any officer or director of a domestic concern, or
st ockhol der acting on behal f of such donmestic concern, who
willfully violates subsection (a) of this section shall be fined
not nore than $100,000, or inprisoned not nore than 5 years, or
bot h.

"' (B) Any enployee or agent of a donestic concern who is a United
States citizen, national, or resident or is otherw se subject to
the jurisdiction of the United States (other than an officer,
director, or stockhol der acting on behalf of such donestic
concern), and who willfully violates subsection (a) of this
section, shall be fined not nore than $100, 000, or inprisoned not
nore than 5 years, or both.

"' (C) Any officer, director, enployee, or agent of a donestic

concern, or stockholder acting on behalf of such domestic concern,
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who viol ates subsection (a) of this section shall be subject to a
civil penalty of not nmore than $10, 000 inposed in an action brought
by the Attorney General.''

Subsec. (h)(2). Pub. L. 105-366, Sec. 3(c), anmended par. (2)
generally. Prior to amendnent, par. (2) read as follows: ''The
term'foreign official' means any officer or enployee of a foreign
governnent or any departnent, agency, or instrunentality thereof,
or any person acting in an official capacity for or on behalf of
any such government or departnent, agency, or instrunentality.'’

Subsec. (h)(4)(A). Pub. L. 105-366, Sec. 3(e), substituted
'The'' for ''For purposes of paragraph (1), the'' in introductory
provi si ons.

Subsec. (i). Pub. L. 105-366, Sec. 3(d)(1), added subsec. (i).

1994 - Subsec. (a)(3). Pub. L. 103-322 substituted ''donestic
concern'' for ''issuer'' in closing provisions.

1988 - Pub. L. 100-418 substituted ''Prohibited foreign trade'’
for ''Foreign corrupt'' in section catchline and anended text
generally, revising and restating as subsecs. (a) to (h) provisions

of former subsecs. (a) to (d).
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- SECREF-
SECTI ON REFERRED TO I N OTHER SECTI ONS
This section is referred to in section 78dd-3 of this title;
title 7 section 12a; title 12 section 635; title 18 section 1956;
title 22 sections 2197, 2778, 6301; title 26 sections 162, 952,

964.
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of the payment of any noney, or offer, gift, prom se to give, or
Text of FCPA as Codified (15 USC 78dd-3)
aut hori zation of the giving of anything of value to -
-Cl TE-
(1) any foreign official for purposes of -
15 Usc Sec. 78dd-3
01/06/03 (A) (i) influencing any act or decision of such foreign
- EXPCI TE-
official in his official capacity, (ii) inducing such foreign
TITLE 15 - COMMVERCE AND TRADE
official to do or omit to do any act in violation of the |awful
CHAPTER 2B - SECURI TI ES EXCHANGES
duty of such official, or (iii) securing any inproper
- HEAD- y (i) g any inprop

L . . advant age; or
Sec. 78dd-3. Prohibited foreign trade practices by persons other

. . (B) inducing such foreign official to use his influence with
than issuers or domestic concerns

- STATUTE- a foreign government or instrunentality thereof to affect or

(a) Prohibition influence any act or decision of such governnent or

It shall be unlawful for any person other than an issuer that is instrunentality

subject to section 78dd-1 of this title or a domestic concern (as in order to assist such person in obtaining or retaining business

defined in section 78dd-2 of this title), or for any officer, for or with, or directing business to, any person:

director, enployee, or agent of such person or any stockhol der (2) any foreign political party or official thereof or any

thereof acting on behalf of such person, while in the territory of candi date for foreign political office for purposes of -

the United States, corruptly to make use of the mails or any means (A)(i) influencing any act or decision of such party,

or instrumentality of interstate commerce or to do any other act in official, or candidate in its or his official capacity, (ii)

furtherance of an offer, payment, promise to pay, or authorization i nduci ng such party, official, or candidate to do or onit to do
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an act in violation of the lawful duty of such party, official,
or candidate, or (iii) securing any inproper advantage; or

(B) inducing such party, official, or candidate to use its or
his influence with a foreign governnment or instrumentality
thereof to affect or influence any act or decision of such

governnent or instrunentality,

in order to assist such person in obtaining or retaining business

for or with, or directing business to, any person; or

(3) any person, while knowing that all or a portion of such

nmoney or thing of value will be offered, given, or pronised,

directly or indirectly, to any foreign official, to any foreign

political party or official thereof, or to any candidate for

foreign political office, for purposes of -

(A) (i) influencing any act or decision of such foreign

official, political party, party official, or candidate in his

or its official capacity, (ii) inducing such foreign official,

political party, party official, or candidate to do or omt to

do any act in violation of the |awmful duty of such foreign

official, political party, party official, or candidate, or

THE ROAD TO EFFECTIVE LEADERSHIP

(iii) securing any inproper advantage; or
(B) inducing such foreign official, political party, party
official, or candidate to use his or its influence with a
foreign government or instrunentality thereof to affect or
influence any act or decision of such governnent or
instrumentality,
in order to assist such person in obtaining or retaining business
for or with, or directing business to, any person.
(b) Exception for routine governmental action
Subsection (a) of this section shall not apply to any
facilitating or expediting paynent to a foreign official, political
party, or party official the purpose of which is to expedite or to
secure the perfornmance of a routine governmental action by a
foreign official, political party, or party official.
(c) Affirmative defenses
It shall be an affirmative defense to actions under subsection
(a) of this section that -
(1) the payment, gift, offer, or promi se of anything of value

that was made, was |awful under the witten |aws and regul ations
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of the foreign official's, political party's, party official's, injunction or a tenporary restraining order shall be granted
or candidate's country; or wi t hout bond.
(2) the paynent, gift, offer, or promi se of anything of value (2) For the purpose of any civil investigation which, in the
that was made, was a reasonabl e and bona fide expenditure, such opi nion of the Attorney General, is necessary and proper to enforce
as travel and |odging expenses, incurred by or on behalf of a this section, the Attorney General or his designee are enpowered to
foreign official, party, party official, or candidate and was admi ni ster oaths and affirmations, subpoena w tnesses, take
directly related to - evidence, and require the production of any books, papers, or other
(A) the pronption, denonstration, or explanation of products docunents which the Attorney Ceneral deens relevant or material to
or services; or such investigation. The attendance of wi tnesses and the production
(B) the execution or performance of a contract with a foreign of docunentary evidence may be required fromany place in the
governnent or agency thereof. United States, or any territory, possession, or commonweal th of the
(d) Injunctive relief United States, at any designated place of hearing.
(1) When it appears to the Attorney General that any person to (3) In case of contumacy by, or refusal to obey a subpoena issued
which this section applies, or officer, director, enployee, agent, to, any person, the Attorney General may invoke the aid of any
or stockhol der thereof, is engaged, or about to engage, in any act court of the United States within the jurisdiction of which such
or practice constituting a violation of subsection (a) of this investigation or proceeding is carried on, or where such person
section, the Attorney General may, in his discretion, bring a civil resides or carries on business, in requiring the attendance and
action in an appropriate district court of the United States to testimony of w tnesses and the production of books, papers, or
enjoin such act or practice, and upon a proper showi ng, a pernmanent ot her documents. Any such court may issue an order requiring such
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person to appear before the Attorney General or his designee, there

to produce records, if so ordered, or to give testinopny touching

the matter under investigation. Any failure to obey such order of

the court may be punished by such court as a contenpt thereof.

(4) Al process in any such case may be served in the judicial

district in which such person resides or may be found. The

Attorney General may nmake such rules relating to civil

investigations as may be necessary or appropriate to inplenment the

provisions of this subsection.

(e) Penalties

(1) (A) Any juridical person that violates subsection (a) of this

section shall be fined not nore than $2, 000, 000.

(B) Any juridical person that violates subsection (a) of this

section shall be subject to a civil penalty of not nore than

$10, 000 i nposed in an action brought by the Attorney General.

(2)(A) Any natural person who willfully violates subsection (a)

of this section shall be fined not more than $100, 000 or inprisoned

not nore than 5 years, or both.

(B) Any natural person who viol ates subsection (a) of this

THE ROAD TO EFFECTIVE LEADERSHIP

section shall be subject to a civil penalty of not nore than

$10, 000 i nposed in an action brought by the Attorney General .

(3) Whenever a fine is inposed under paragraph (2) upon any

officer, director, enployee, agent, or stockholder of a person,

such fine may not be paid, directly or indirectly, by such person.

(f) Definitions

For purposes of this section:

(1) The term''person'', when referring to an of fender, neans

any natural person other than a national of the United States (as

defined in section 1101 of title 8 (FOOTNOTE 1) or any

corporation, partnership, association, joint-stock conpany,

busi ness trust, unincorporated organization, or sole

proprietorship organi zed under the |law of a foreign nation or a

political subdivision thereof.

(FOOTNCTE 1) So in original. A closing parenthesis probably

shoul d appear.

(2)(A) The term''foreign official'' neans any officer or

enpl oyee of a foreign governnent or any departnent, agency, or

instrumentality thereof, or of a public international
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organi zation, or any person acting in an official capacity for or
on behal f of any such government or departnent, agency, or
instrunentality, or for or on behalf of any such public
international organization.

(B) For purposes of subparagraph (A), the term''public
international organization'' neans -

(i) an organi zation that is designated by Executive order
pursuant to section 288 of title 22; or

(ii) any other international organization that is designated
by the President by Executive order for the purposes of this
section, effective as of the date of publication of such order
in the Federal Register.

(3)(A) A person's state of mind is knowing, with respect to
conduct, a circunstance or a result if -

(i) such person is aware that such person is engaging in such
conduct, that such circumstance exists, or that such result is
substantially certain to occur; or

(ii) such person has a firmbelief that such circunstance

exists or that such result is substantially certain to occur.

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).
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(B) Wen know edge of the existence of a particular
circunstance is required for an of fense, such know edge is
established if a person is aware of a high probability of the
exi stence of such circunmstance, unless the person actually
believes that such circunmstance does not exist.

(4)(A) The term''routine governmental action'' neans only an
action which is ordinarily and commonly performed by a foreign
official in -

(i) obtaining permits, licenses, or other official docunents
to qualify a person to do business in a foreign country;

(ii) processing governnental papers, such as visas and work
orders;

(iii) providing police protection, nail pick-up and delivery,
or scheduling inspections associated with contract performance
or inspections related to transit of goods across country;

(iv) providing phone service, power and water supply, |oading
and unl oadi ng cargo, or protecting perishable products or
conmmodi ties fromdeterioration; or

(v) actions of a simlar nature.

62 of 128



ACC's 2006 ANNUAL MEETING THE ROAD TO EFFECTIVE LEADERSHIP

(B) The term''routine governmental action'' does not include

Corrupt Practices Act of 1977, and not as part of act June 6, 1934,
any decision by a foreign official whether, or on what terns, to

ch. 404, 48 Stat. 881, the Securities Exchange Act of 1934, which
award new business to or to continue business with a particular

conprises this chapter.
party, or any action taken by a foreign official involved in the
deci si on- meki ng process to encourage a decision to award new
business to or continue business with a particular party.

(5) The term''interstate comerce'' neans trade, commerce,
transportation, or conmunication among the several States, or
between any foreign country and any State or between any State
and any pl ace or ship outside thereof, and such termincludes the
intrastate use of -

(A) a tel ephone or other interstate neans of conmunication,

or

(B) any other interstate instrumentality.

- SOURCE-

(Pub. L. 95-213, title |, Sec. 104A, as added Pub. L. 105-366, Sec.

4, Nov. 10, 1998, 112 Stat. 3306.)

- COD-
CODI FI CATI ON

Section was enacted as part of Pub. L. 95-213, the Foreign
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Text of FCPA as Codified (15 USC 78m(b)(2))

(2) Every issuer which has a class of securities registered
pursuant to section 78] of this title and every issuer which is
required to file reports pursuant to section 780(d) of this title
shal | -

(A) make and keep books, records, and accounts, which, in
reasonabl e detail, accurately and fairly reflect the transactions
and dispositions of the assets of the issuer;

(B) devise and maintain a system of internal accounting
controls sufficient to provide reasonabl e assurances that -

(i) transactions are executed in accordance with managenment's
general or specific authorization;

(ii) transactions are recorded as necessary (l) to permt
preparation of financial statements in conformity with

general ly accepted accounting principles or any other criteria

applicable to such statements, and (I1) to naintain

accountability for assets;

(iii) access to assets is permtted only in accordance with
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managenent' s general or specific authorization; and
(iv) the recorded accountability for assets is conpared with
the existing assets at reasonable intervals and appropriate
action is taken with respect to any differences; and
(C) notwithstanding any other provision of |aw, pay the
al | ocabl e share of such issuer of a reasonable annual accounting
support fee or fees, determined in accordance with section 7219

of this title.

Text of FCPA as Codified (15 USC 78m(b)(5))

(5) No person shall know ngly circunvent or knowingly fail to
inpl ement a system of internal accounting controls or know ngly
falsify any book, record, or account described in paragraph (2).
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http://www.africa-
union.org/Official_documents/Treaties %20Conventions %20Protocols/Convention%200n%20

Useful Web Sitesfor Foreign Government Contracting: Combating%20Corruption.pdf#search="Afri can%20Uni on%20Convention%200n%20Preventing
%620and%20Combating%20Corruption’

(1) Compliance with FCPA and other U.S. laws:

- Department of Justice: http://www.usdoj.gov/criminal/fraud/fcpa.html
(statute and history, DOJ opinions and procedures, international agreements)

(b) Other Useful Sites

- Department of Treasury, Office of Foreign Assets Control: The Utstein Anti-Corruption Resource Centre
http://www.ustreas.gov/offices/enforcement/of ac/sanctions/ Www.u4.no
(embargoes and other sanctions preventing or limiting business with certain foreign governments) *Useful charts comparing key elements of themajor conventions at:

http://www.ud.no/themes/conventions/intro.cfm#1

- www.export.gov
(assistance in selecting foreign partners and complying with export requirements) Anti-Corruption Network for Transition Economies

Www.anti corruptionnet.org

- Trade Compliance Center: http://www.tcc.mac.doc.gov/cgi-
bin/doit.cqi ?226:54:44963c1dda8790d3fb19303d2f 414ae2a05d297648de925a553ad6

dbe542d4al 17 Financial Action Task Force on Money
(report bribery here; comprehensive business risk management brochure; various reports) www.oecd.org/fatf/
- Department of State: http://www.state.gov/e/eb/chalge/ International Chamber of Commerce
(archives and reports regarding international bribery) www.iccwbo.org/
- Department of Commerce: Transparency and Antibribery Initiatives: International Criminal Police Organization (ICPO-Interpol)
http://www.osec.doc.gov/oge/occic/tabi.html www.interpol.int

- Department of Commerce — Office of the General Counsel:
http://www.ogc.doc.gov/intl_comm_home.html
(Contact information and summary of advice and help they offer)

Transparency International (TI)

www.transparency.org
*Charts of which regions and countries are subject to which conventions, at:

http://www.transparency.org/global_priorities/international_conventions/regional_covera
(2) International Anti-Corruption Sites: we

USA: Department of State: Global Forum on Fighting Corruption

a) Major Conventions ) - ' h
@ M3y www.usinfo.state.gov/topical/econ/integrity/

United Nations: Convention Against Corruption (UNCAC) _— .
http://www.unodc.org/unodc/en/crime_convention_corruption.html World Bank: anti-corruption )
www.worldbank.org/publicsector/anticorrupt/

Interamerican Convention Against Corruption (OAS)
http://www.oas.org/juridico/english/treati es/b-58.html OECD Anti-Corruption Division
www1.o0ecd.org/daf/nocorruptionweb

Organization for Economic Cooperation and Development (OECD)
http://www.oecd.org/document/21/0,2340,en 2649 34855 2017813 1 1 1 1,00.html Stability Pact Anti-Corruption Initiative

WwWw.spai-rdo.org

Council of Europe: Criminal Law Convention on Corruption (CoE)
http://conventions.coe.int/treaty/en/Treaties/Html/173.htm

African Union Convention on Preventing and Combating Corruption (AU)
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/ CC Association of
Corporate Counsel

Alexandra A. Wrage
President
TRACE International, Inc.

ACC’s Annual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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/}ﬁé\i\ﬁ&ﬁx‘é“(‘&m -
ENFORCEMENT UNDER THE FCPA

eHigher penalties

@M or e expansive application of the law
&Moreinterest and oversight from boards of directors
@ Moreactions against individuals

&l ncreasingly invasive remedial measures

&Greater risk of multiple prosecutions

ACC’'sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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pﬁ\f\wn wation of
Corporate Coursel

mgﬁgggn&ml ENFORCEMENT UNDER THE FCPA
&TITAN - $285MILLION

@TYCO - $51 MILLION (includesfinesfor accounting discrepancies)
@ABBLTD - $21.4 MILLION
David G'OgOff @STATOIL - $21 MILLION (includes $3 million fine to Norwegian Govt.)
@SCHNITZER STEEL INDUSTRIES - $7.7 MILLION
@DIAGNOSTIC PPRODUCTS CORP - $4.8 MILLION
@SYNCOR - $2.5 MILLION
@GE/ INVISION - $2.7 MILLION

Deputy General Counsel
Vertis Communications

@CLASSACTION SUITS (Titan and InVision)

ACC’s Annual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA

ACC’'sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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/”\(ij\a‘::,::-:mm
FOREIGN CORRUPT PRACTICESACT
A Brief History

& Prior to the FCPA there were several federal statutes that affected US
enterprises abroad (Securities Exchange Act of 1934, Mail and Wire Fraud
Act, Internal Revenue Code, False Statements Act)

& FCPA was enacted in 1977 and later amended in 1988 to deal with bribery
and corruption on alarge level

& 1977 FCPA had three basic provisions

« SEC issuers must keep detailed books, records and accounts which
accurately record corporate payments and transactions

« SEC issuers must maintain internal accounting control system
« All domestic corporations cannot corruptly bribe aforeign official

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

ORGANIZATION FOR ECONOMIC

COOPERATION AND DEVELOPMENT
Convention on Combating Bribery of Foreign Public Officials

]

Attempt to standardize international bribery statutes

& Signed in 1997 and has been ratified by more than 30 countries

[

=

=

ACC’'sAnnual Meeting
October 23-25, 2006

Required additional amendmentsto FCPA which were madein 1998

Includes payments that were made to secure “any improper advantage”
Includes not only SEC issuers and domestic concerns but also any
foreign firm or person who acts to further aforeign bribe within the U.S.
borders

Redefined foreign official to include an official of a public organization
Provides jurisdiction to punish US corporations that act wholly outside
of the United States

Foreign agents or employees of aU.S. businessesis subject to both civil
and criminal penalties

Manchester Grand Hyatt
San Diego, CA
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//(Ca\;\wx wation of
Corporate Counsel

FCPA PROHIBITSTHE FOLLOWING ACTIVITIES
& Theintentional violation of the accounting and record-
keeping provisions of standards applicableto U.S.
Companies

& Corrupt payments to foreign officials for the purpose of
obtaining or keeping business

Manchester Grand Hyatt
San Diego, CA

ACC’sAnnual Meeting
October 23-25, 2006

Corporate Counsel

THE ROAD TO EFFECTIVE LEADERSHIP

—

TOWHOM DOESTHE FCPA APPLY?

il

2 Appliesto any individual, firm, officer, director, employee,
or agent of afirm and any stockholder acting on behalf of a

firm

& U.S. parent corporations may be held liable for the acts of
foreign subsidiaries where they authorized, directed, or

controlled the activity in question

Manchester Grand Hyatt
San Diego, CA

ACC’'sAnnual Meeting
October 23-25, 2006

69 of 128

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC).



ACC's 2006 ANNUAL MEETING

//(Ca\;\wx wation of
Corporate Counsel

ACCOUNTING PROVISIONS

& Make and keep books, records, and accounts, which, in
reasonable detail, accurately and fairly reflect the transactions

and dispositions of assets of the company

& Devise and maintain a system of internal accounting controls

& Transactions are recorded as necessary to permit preparation of
financia statementsin conformity with generally accepted

accounting principles, and to maintain accountability

e to prevent off-the-books transactions such as kick-backs and

bribes by ensuring transparency,
@ amed at uncovering and deterring corruption.

ACC’sAnnual Meeting
October 23-25, 2006
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ANTIBRIBERY PROVISIONS

The payment (or offer or promise of payment) of money or
anything of value

.
-

To aforeign official, aforeign political party or party
official, or any candidate for foreign political office

With corrupt intent to cause foreign official to misuse his
or her position as government official to influence any act
or decision of aforeign official in hisor her official

capacity

for assets

In order to assist the firm in obtaining or retaining
business for or with, or directing business to, any person

ACC’'sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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PAYMENTSTO THIRD PARTIES

& Itisunlawful to make a payment to athird party,
while knowing or conscioudly disregarding a
suspicion that all or a portion of the payment will
go directly or indirectly to aforeign official

@ Thisincludes situations when the circumstances
show that there is a high probability that
improper conduct will occur regardless of
actual knowledge

& Turning a blind eye to the fact that bribery was
going on isnot avalid defense

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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EXCEPTIONS

& Paymentsto facilitate or expedite performance of a
" routine gover nmental action”
e Must beafunction performed without discretion by the recipient

& Payment was lawful under thewritten laws of the foreign
country

& Money spent aspart of demonstrating a product

ACC’'sAnnual Meeting Manchester Grand Hyatt
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Corporate Counsel Corporate Counsel

RED FLAGS: FINES& PENALTIES
@Political contributions Antibribery Provisions
= Titan

@ A company issubject to acriminal fine of up to $2 million per
@Charitable contributions violation
= Schering-Plough
2An i_ndividual is subjeqt toacriminal penalty of up to $250,000 and/or
@Rumors of unethical or suspicious conduct imprisonment of up to fiveyears
« Statail
@Under the Alternative Fines Act, the actual fine may be made higher,

sRemarks made by sales agents suggesting the need to give gifts or up to twice the amount of the benefit that the defendant sought to obtain

by making the corrupt payment (twice your gain or your competitor’s

pay cash |loss)

« GE/InVision

. &lf an individual isfined, he may not beindemnified by his employer or

@Unusual invoices principal

= Monsanto

ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
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FINESAND PENALTIES
ACCOUNTING PROVISIONS

& A company issubject to a criminal penalty of up to $25
million

& Anindividual issubject to a penalty of up to $5 million
and/or imprisonment of up to twenty years

& If anindividual isfined, he may not beindemnified by his
employer or principal

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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ENFORCEMENT UNDER THE FCPA

The values of bribes paid to foreign officials thus far has
been between $16,000 and $272 million.

G

The value of fines paid by companies during the same

s
period ranges from $10,000 to $28.5 million.
2 Thereisincreased focus on and coordination in enforcing
the FCPA by the DOJand SEC
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ENFORCEMENT UNDER THE FCPA

ENFORCEMENT UNDER THE FCPA
A Few Examples

& INTERNATIONAL BUSINESS MACHINES (IBM)
CORPORATION
@ Parent company may be prosecuted if subsidiary violates FCPA; even if

Voluntary Disclosure and Cor por ate Cooper ation

DIAGNOSTIC PRODUCTS CORP
@ SEC considered willingnessto pay criminal fines when imposing

the subsidiary acts without the consent of the parent company civil fines
aVITUSA CORP. & MONSANTO COMPANY
e Company is responsibleif thereisahigh probability that an agent is e DOJiswilling to enter into deferred prosecution agreementsin
certain situations

engaged in prohibited activities

@SCHERING-PLOUGH CORPORATION
@ Charitable contributions can violate the FCPA

Manchester Grand Hyatt

ACC’'sAnnual Meeting
San Diego, CA

Manchester Grand Hyatt
October 23-25, 2006

ACC’sAnnual Meeting
San Diego, CA
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ENFORCEMENT UNDER THE FCPA

Problemswith Voluntary Disclosure

@ NO GUARANTY THAT THE PENALTY WILL BE
REDUCED (Titan)

e Titan Corporation voluntarily disclosed and was assigned the
largest penalty to date

& CLASSACTION SUITS (Titan and InVision)

e After Titan and InVision voluntarily disclosed violations, the
shareholders brought a class action suit against the company

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

COMPANY COMPLIANCE
Example Internal FCPA Palicy

@ Prohibits payments regardless of amount, to foreign
governmental officials and personnel for obtaining,
maintaining or directing Company business, including
gifts of substantial value or entertainment that is
exceptionally lavish under the circumstances, shall not

be permitted
ACC’'sAnnual Meeting Manchester Grand Hyatt
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COMPANY COMPLIANCE
Recommended Procedures

& Due Diligence on consultants working with public
officials on behalf of company and investigation of
payment made under Consulting Agreement

& Require FCPA certificationsfrom consultants and
joint venture partners

& Mandatory attendance of FCPA Seminars by
appropriate employees

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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/ CC Association of
Corporate Counsel

JulietteL. Hirt
Associate General Counsel

Ebrary
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Corporate Counsel Corporate Counsel

Changing Ethical Normsthrough Organization of American States (“OAS”)

| nter national Collaboration @ Inter-American Convention Against Corruption

»  Adopted: March, 1996

1. Organization of American States (OAS) > Involves: Western Hemisphere (35 have ratified)
2. Organization for Economic Development (OECD) @ Differsfrom FCPA:
3. Council of Europe (CoE) —criminal » Addresses demand-side bribery, as well as supply-side
> No exception for facilitating payments
4. Council of Europe (CoE) — civil » Acts covered are defined more broadly: “any act or omission in
. . the performance of [official’s] public functions’
5. African Union (AU) P [ 1P
6. United Nations (UNCAC)
ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
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Organization for Economic
Cooper ation and Development (“OECD”)

@ OECD Convention on Combating Bribery of Foreign Public Officialsin
International Business Transactions

> Adopted: November, 1997
> Involves: “ Significant Economic Actors’ (36 States Parties to date)

@ Differsfrom FCPA:
Defines prohibited act more broadly:

> prohibits efforts to secure any “improper advantage in the conduct of
international business’

> can’t influence official to “act or refrain from acting in relation to performance
of official duties’

& Differsfrom OAS:

Permits each country to decide about facilitating payments

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

Council of Europe (“CoE")

2 Criminal Law Convention on Corruption
»  Adopted: January, 1999
»  Involves: Europe, plus afew others

& Monitoring by the Group of States Against Corruption

(“GRECQO")

@ Differsfrom FCPA, OAS, and OECD:
»  Requires criminalization of private-to-private bribery
»  Requires criminalization of trading in influence

ACC’'sAnnual Meeting Manchester Grand Hyatt
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African Union (“AU")

African Union Convention on Preventing and

Combating Corruption
Adopted: July, 2003

Council of Europe (“CoE")

>

@ Civil Law Convention on Corruption
> Adopted: November, 1999 > Involves: Africa
2  Prohibited acts are broadly defined
@ Differsfrom FCPA and OECD (but not OAS or CoE):
Covers private sector bribery

Covers both supply-side and demand-side bribery

Involves: Europe
No exception for facilitating payments

»

@ Notable Provisions:
> Privateright of action
>  Contract invalidation >
> Accounting and auditing ¢ Differsfrom CoE:
> Does not address trading in influence
ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA October 23-25, 2006 San Diego, CA
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Corporate Counsel

United Nations

& United Nations Convention Against Corruption (“UNCAC")
> Adopted: October, 2003
> Involves: 140 signatories, 70 ratifications to date
> Implementation Conference this December

Greatest opportunity for standardization
Greatest risk of conflict with existing laws and conventions

& Key provisions are optional:
>  Trading in Influence
> Ilicit Enrichment
> Private Sector Bribery

& @

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

UNCAC Impact on US Companies

@ U.S. Ratification

2 Facilitating Payments
@ Prosecution Impact

@ Private Bribery

ACC’'sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 81 of 128



ACC's 2006 ANNUAL MEETING THE ROAD TO EFFECTIVE LEADERSHIP

Corporate Counsel

Summary and Recommendations

& Complex and changing legal landscape
& Shifting ethical norms & prosecution risks

/ CC Association of
Corporate Counsel

@ Key areasto watch David C. Kilpatrick
& Providing competent, ethical counsel Corporate Counsel
N Dresser Inc.

= Keep abreast of the changing
landscape

= Understand the business issues
= Establish appropriate internal policies
iali ACC’sAnnual Mesti Manchester Grand Hyatt
= Specialized counsel as needed October 23.25 2006 San Diego, CA
= Educate! e ety Y
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Corporate Counsel Corporate Counsel

Your Compliance Programs are an essential part

The FCPA Compliance L andscape has of doing businessin today’s global market.
Evolved: @ Communicate organization’s commitment.
- deter and detect, avoid bookkeeping issues

2 Sarbanes-Oxley 2 Increased SEC and DOJ @ Raises Corporate Awareness.
@ NYSE/NASDAQ rule enforcement Activity - creates a culture of good governance

changes & 16 FCPA suitsfiled @ Reduce risk of probation, court-imposed program
& Amended US Sentencing between 2002-2006 or supervision, fines and ultimately sentences.

Guidelines & 9of 16 required to have - mitigation of damages
& Thompson Memo external compliance @ Makes good business sense.

monitor - enhance public image, helps manage bad PR

ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
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CC Corporate Counsel
/ CC Association of
Corporate Counsel

1.) A clearly articulated corporate policy
So what makes arobust program? against violations of the FCPA and other

Look at recent cases, Monsanto and Titan. applicable anti-bribery laws and the
They provide a benchmarking checklist of establishment of compliance standards and

Governmental expectations for anti-bribery procedures to be followed.
compliance programs. Also see Metcalf & Eddy

ACC’s Annual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel Corporate Counsel

2.) Theassignment to one or more senior

TheWritten Policy and Procedures corporate officials of the responsibility for

@ Simple, concise unambiguous plan. oversight of compliance with these policies,
& Clearly define prohibited behavior that standards, and procedures. These officials
addressed company’ s expectations. shall have the authority to implement
e - Facilitation payments allowed or not? monitoring and auditing systems to detect

criminal conduct and have the authority to
retain outside counsel and independent
auditors to conduct investigations and
audits.

@ Prohibitions against retaliation.

@ Available in multiple language to coincide
with appropriate foreign operations.

ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
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Corporate Counsel Corporate Counsel

It Starts at the Top! 3) The establishment and maintenance of a
@ Top Management buy-in is essential. committee to review the retention of any
@ Too often it takes a“hit” before attention isturned to agent, consultant, or representative for

compliance issues. _ o purposes of business development or
e Setsthe tone/example for entire organization Iobbyi ng in aforei gnjurisdiction. This
@ Various models, GC, Chief Ethics Officer, CFO, committee will also review the suitability of
Eut someone with the authority to make things all prospective joint venture partners for
en. . ;
P purposes of compliance with the FCPA, as

@ Key'to pushing the message down. well as the adequacy of the due diligence.

@ Fed. Sentencing Guidelines — “ active leadership”

ACC’sAnnual Meeting Manchester Grand Hyatt ACC’'sAnnual Meeting Manchester Grand Hyatt
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|

4.) Clearly articulated corporate procedures
to assure that substantial discretionary
authority is not delegated to individuals that
have a propensity to engage inillegal
activities.

@& Example, sign-off on contracts, agent
agreements or commission payments by
mid-level manager or above.

ACC’sAnnual Meeting Manchester Grand Hyatt
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Corporate Counsel

|

5.) Clearly articulated corporate procedures
to assure that the company has formed
business relationships with reputable and
qualified agents.

The due diligence process.
& More than just a credit check.
& Multiple inside and outside resources.

ACC’'sAnnual Meeting Manchester Grand Hyatt
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Corporate Counsel Corporate Counsel

Training

Mandatory for all.
Participants recorded and tracked.

6.) The effective communication to all @

officers, employees, agents, consultants, and i
other representatives, and to sub- Periodic updating of training materials.

contractors, of corporate policies, standards, include third part ts and contract
and procedures regarding the FCPA. neiude third party agents and contractors,
presentations to annual gatherings.
@ Utilize outside vendors to reach the masses,
but live training sessions are hard to beat.

"
W
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7.) Theimplementation of appropriate
disciplinary mechanisms.

@ Positive incentives for Compliance

& Consistent, negative disciplinary measures
for violations;
@ Criminal misconduct
e Failure to take reasonable measures to prevent

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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8.) The establishment of areporting system
by which officers, employees, agents,
consultants, and other representatives, as
well as sub-contractors, may report
suspected criminal conduct without fear of
retribution.

2 The Hotline, Whistleblower policy
& Beware of EU Laws.

ACC’'sAnnual Meeting Manchester Grand Hyatt
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9.) Theinclusionin all future contracts with
agents, consultants and other representatives
an agreement for the company to have audit
rights for purposes of ensuring adherence
with the FCPA, along with ageneral
warranty of compliance with FCPA.

Manchester Grand Hyatt

ACC’sAnnual Meeting
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|

10.) The company will conduct periodic
reviews, no less than once every five years,
of its corporate policies and compliance
programs regarding the FCPA and the anti-
bribery provisions of each foreign
jurisdiction to which it may be subject.

Manchester Grand Hyatt

ACC’'sAnnual Meeting
San Diego, CA

October 23-25, 2006
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CODE OF CONDUCT

Code of Business Conduct for International Business Relationships

XXXXXXXX, Inc. (“XXXXXXXX") is a global company that conducts business in
//ﬁa\é\wxulm‘ﬂ o many countries through subsidiaries, branches, joint ventures and other business
HOTpIOfaA Foumse arrangements. XXXXXXXX also uses agents to represent it in situations where

an agent can facilitate accomplishment of business objectives.

As a responsible corporate citizen, XXXXXXXX requires that all of its business
operations observe certain basic standards of conduct. Also, as a public

I n w m , r Obust Com pI | an Ce |S company subject to the Laws of the United States, XXXXXXXX must ensure that

its business relationships outside the United states will comply with the
requirements of certain United States Laws that impose on XXXXXXXX

@ Written standards and procedures. standards of conduct for its business throughout the world.
. . For International Business Relationships, it is the policy of XXXXXXXX that the
& Overs ght starti ng at the top following standards of conduct and legal requirements shall be observed:
1. Applicable Law must be complied with in the conduct of such relationships. If
o 1 1 1 there is a conflict between applicable local Law and applicable United States
hd Care In del egatl on Of al'lthorlty Law, the guidance of XXXXXXXX'’s Law Department will be sought in order to
. R .. resolve such conflict. However, the United States Laws referred to in
] Effec“ve educa“ on and trani ng paragraphs 4 and 5 below, must be complied without exception.
2. All dealings involving International Business Relationships will be conducted
p 1 1 11 H in a fair manner with honesty and integrity, observing high standards of
@ Monitoring, auditing and reporting. e et e
. H H H H 3. Business books and records will be maintained in a proper, responsible and
& Cons gent enf Orcernent and dl SCl pl Ine. honest manner which will allow XXXXXXXX to comply with applicable Laws.
) . 4. International Business Relationships will be conducted in compliance with the
] Response and pre\/entlon United States Foreign Corrupt Practices Act. Distributor will not, directly or

indirectly, give, offer or promise to give any money or other thing of value to
any governmental official, political party or official, or candidate for such

ACC’sAnnual Meeting Manchester Grand Hyatt offices, for the purpose of influencing any act or decision of such person, in
October 2325, 2006 San Diego, CA an official capacity, in order to obtain or retain business related to this
Agreement.

5. International Business Relationships will be conducted in compliance with the
Laws of the United States regarding boycotts. International Business
Relationships will be conducted in compliance with the Laws of the United
States regarding trade sanctions and export administration.
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6. Confidential or proprietary information will not be disclosed at any time to ARTICLE Xill COMPLIANCE WITH LAWS AND BUSINESS CONDUCT
persons outside the International Business Relationship without proper written A. Distributor agrees to comply with all applicable laws, rules and regulations,
authorization. and will do nothing that will cause XXXXXXXX or any Affiliate to be in

7. The International Business Relationship will be conducted in compliance with violation of any law, guideline or regulation of the United States of America
applicable antitrust and competition Laws. or any other country. Distributor will not, directly or indirectly, give, offer or

promise to give any money or other thing of value to any governmental
official, political party or official, or candidate for such offices, for the
purpose of influencing any act or decision of such person, in an official
capacity, in order to obtain or retain business related to this Agreement.

B. Distributor understands and agrees that products sold and any technical
data provided hereunder may be subject to export and other foreign trade
controls restricting re-sales and/or transfers to other countries and parties,
including, but not limited to, licensing requirements under applicable law and
regulation of the United States. Any other provision of this Agreement to the
contrary notwithstanding, Distributor agrees that no products or technical
data of U.S. origin or with U.S.-origin content will be sold, re-exported or
transmitted, directly or indirectly, except in full compliance with all relevant
U.S. government requirements. In particular, Distributor agrees that it will
not export or re-export any of the products or technical data provided
hereunder to any country, government, person, entity, organization or end-
user subject to U.S. foreign trade restrictions and, in particular, not to any
of the following:

(i) any country to which such product and data may not be exported
or transmitted without prior specific authorization of the Bureau of
Industry and Security, U.S. Department of Commerce, pursuant to
the Export Administration Regulations (“EAR”) (15 C.F.R. Parts 730
to 774), including through release or disclosure of technical data to
a national of another country, wherever located, who is not a citizen
or permanent resident of the United States;

(i) any country, government, person, entity or organization to which
the United States has embargoed or restricted the export or re-
export of data or services under the sanctions programs
administered by the Office of Foreign Assets Control, U.S.
Department of the Treasury (31 C.F.R. Parts 500 to 598);

(iii) any end-user if Distributor knows that the end-user will utilize
any of the data in the design, development or production of nuclear,
chemical or biological weapons or missile-delivery systems
therefore; or

(iv) any end-user who has been prohibited from participating in U.S.
export transactions by any federal agency of the U.S. government.

A. Distributor understands and agrees that for exports subject to laws and
regulations under the United States, Distributor is the Principal Party in
interest for the export transaction and expressly assumes responsibility for
determining licensing requirements and obtaining license authority,
making the Distributor the exporter for EAR purposes. Distributor
understands and agrees that its assigned U.S. designated forwarding or

XXXXXXXX, INC. XXXXXXXX

By: By:

Title: Title:

DATE:
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other agent will provide to XXXXXXXX proof of electronic filing of the U.S. UNITED STATES DISTRICT COURT
export declaration information, for purposes under the Foreign Trade FOR THE DISTRICT OF COLUMBIA
Regulations and export control purposes under the EAR, within 10 days

upon request from XXXXXXXX. )

B.  Further Distributor hereby agrees, represents and warrants that it will UNITED STATES OF AMERICA ) CRIMINAL NO.
comply in all respects with XXXXXXXX’s Code of Business Conduct for )
International Business Relationships as it may apply and be amended V. )
from time to time, a copy of which is attached hereto as Schedule “G”. )

C. Distributor also agrees that XXXXXXXX may periodically request, and MONSANTO COMPANY, ) 15U-$-C- 58 78dd-1(a)_& (9
Distributor shall provide, written certification that Distributor has complied ) (Foreign Corrupt Practices Act)
with all applicable laws set forth herein. Any violation of this Article, as defendant. )
determined solely by XXXXXXXX, shall be deemed a material breach of ) 15U.SC.§78m(b)
this Agreement and shall be grounds for immediate termination of this ) (FalseBooks & Records)

Agreement. In such case, XXXXXXXX shall have no further obligations to
Distributor whatsoever hereunder and hereby waives any and all claims

against XXXXXXXX for termination resulting from violation of this Article. DEFERRED PROSECUTION AGREEMENT
D. The foregoing obligations of this Article shall survive any termination, ) ) )
expiration or discharge of any other obligations under this Agreement. Defendant MONSANTO COMPANY , aDdawareCorporation, by itsundersigned atomeys,

pursuant to authority granted by its Board of Directors, and the United States Department of Justice,

Criminal Division, Fraud Section, enter into this Deferred Prosecution Agreement.

1. MONSANTO COMPANY accepts and acknowledges that the United States will file a
criminal information inthe United States District Court for the District of Columbiacharging
MONSANTO COMPANY with violating the Foreign Corrupt Practices Act, 15 U.S.C.
§78dd-1, and making false entriesinto itsbooksand records, inviolation of Title 15, United
States Code, § 78m(b)(2) & (5). In doing so, MONSANTO COMPANY knowingly and
willingly waivesits right to indictment on these charges.

2. This Agreement reflects MONSANTO COMPANY’s previous actions in investigating
misconduct inits Asia-Pacific operations, voluntarily reporting itsfindings, and cooperating
inthegovernment’ ssubsequent investigation; itsadoption of theremedial measuressetforth
herein; its commitment to maintain and independently review such measures; and its

willingness to continue to cooperate with the Fraud Section in its investigation.
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MONSANTO COMPANY does not endorse, ratify or condone crimina conduct and, as set
forth below, has taken steps to prevent such conduct from occurring in the future.

Based on information provided to MONSANTO COMPANY by the U.S. Securities &
Exchange Commission, including sworntestimony, and by the Fraud Section, MONSANTO
COMPANY accepts and acknowledgesthat it is responsible for the acts of its employeesas
set forth inthe Statement of Factsattached hereto as Appendix A. Should the Fraud Section
pursuant to paragraph fourteen initiate the prosecution that is deferred by this Agreement,
MONSANTO COMPANY will neither contest the admissibility of, nor contradict, the
Statement of Factsin any such proceeding.

MONSANTO COMPANY expressly agrees that it shall not, through its present or future
attorneys, board of directors, officers, or any other person authorized to speak for the
Company, makeany public statement, inlitigation or otherwise, contradicting MONSANTO
COMPANY'’ sacceptance of responsibility set forth above or the factual statementsset forth
in Appendix A hereto. Any such contradictory statement shall condtitute a breach of this
Agreement as governed by paragraph fourteen of this Agreement, and MONSANTO
COMPANY thereafter would be subject to prosecution as set forth in paragraphs fourteen
to sixteen of this Agreement. The decision of whether any public statement by any such
person contradicting a fact contained in the Statement of Facts will be imputed to
MONSANTO COMPANY for the purpose of determining whether MONSANTO
COMPANY hasbreached this Agreement shall be at the sole discretion of the Fraud Section.
Should the Fraud Section decide that a public statement by any such person contradicts in

whole or in part a statement of fact contained in the Statement of Facts, the Fraud Section
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shall notify MONSANTO COMPANY. MONSANTO COMPANY may avoid abreach of

this Agreement by publicly repudiating such statement within 48 hours after notification.

Consistent with MONSANTO COMPANY s obligations as set forth above, MONSANTO

COMPANY shall be permitted to raise defensesand to assert affirmative claimsin civil and

regulatory proceedings relating to the matters set forth in the Statement of Facts. This

paragraphis not intended to apply to any statement made by any MONSANTO COMPANY
employee in the course of any criminal, regulatory, or civil case initiated against such

individual, unless such individual is speaking on behalf of MONSANTO COMPANY .

MONSANTO COMPANY agrees to issue a press reease, the text of which shall be

acceptable to the Fraud Section.

During the three-year term of this Agreement, MONSANTO COMPANY agrees to

cooperate fully with the Fraud Section, and with any other agency designated by the Fraud

Section, in investigating MONSANTO COMPANY and any of its present and former

officers, employees, consultants, contractors and subcontractors in dl matters relating to

corrupt payments in the Asia-Pacific region. MONSANTO COMPANY agrees that its
cooperation shall include, but is not limited to, the following:

a MONSANTO COMPANY shall continueto fully cooperate with the Department of
Justice and shall truthfully disclose al information with respect to the activities of
MONSANTO COMPANY, its officers, employees, agents, consultants, contractors
and sub-contractors concerning all mattersrelating to corrupt paymentsinthe Asia-
Pacific region and related false books and records and inadequate interna controls

about whichMONSANTO COMPANY hasany knowl edge or about which the Fraud
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Section shall inquire. This obligation of truthful disclosure includes an obligation
upon MONSANTO COMPANY to provide to the Fraud Section, upon request, any
document, record, or other tangible evidence relaing to such corrupt payments,
books and records, and internal controls about which the Fraud Section shall inquire
of MONSANTO COMPANY. This obligation of truthful disclosure includes an
obligation to provide to the Fraud Section access to MONSANTO COMPANY'’s
facilities, documents, and employees. This paragraph does not apply to any
information provided to counsel solely for the purpose of enabling counsel to render
legal advice with respect to the government’ s investigation.

Upon request of the Fraud Section, with respect to any issue relevant to its
investigation of corrupt paymentsin the Asia-Pacific region and related fal se books
and records and inadequate internal controls, MONSANTO COMPANY shall
designate knowledgeabl e employees, agents, or attorneys to provide non-privileged
information and materials on MONSANTO COMPANY'’s behalf to the Fraud
Section. It is further understood that MONSANTO COMPANY must at all times
give complete, truthful, and accurate information.

With respect to any issue relevant to the Department of Justice’s investigation of
corrupt paymentsin the Asia-Pacific region, MONSANTO COMPANY shall useits
best effortsto make available its employeesto provide information and testimony as
requested by the Fraud Section, including sworn testimony before a federal grand
jury or in federal trials, as well as interviews with federal law enforcement

authorities. Cooperation under thisparagraphwill includeidentification of witnesses

THE ROAD TO EFFECTIVE LEADERSHIP

who, to MONSANTO COMPANY's knowledge, may have materia information
regarding the matters under investigation.

d. With respect to any issue relevant to the Department of Justice's investigation of
corrupt paymentsinthe Asia-Pacific region, MONSANTO COMPANY shall useits
best efforts to make available for interviews, or for testimony, present or former
MONSANTO COMPANY officers, directors, agents, consultants, and employees,
andtheofficers, directors, employees, agents, and consultantsof contractorsand sub-
contractors as requested by the Fraud Section.

e With respect to any information, testimony, document, record, or other tangible
evidence provided to the Fraud Section pursuant to this Agreement, MONSANTO
COMPANY consentstoany andall disclosuresto other government agenciesof such
materials as the Fraud Section, in its sole discretion, deems appropriate.

In return for MONSANTO COMPANY'’ s full and truthful cooperation, the Department of

Justice agrees not to use any information provided by MONSANTO COMPANY pursuant

to this Agreement against MONSANTO COMPANY or its subsidiariesin any criminal or

civil caserdating topast corrupt paymentsin the Asia-Pacific region except in aprosecution
for perjury or obstruction of justice; in a prosecution for making a false statement after the
date of this Agreement; in a prosecution or other proceeding relating to any crime of
violence; or in aprosecution or other proceeding relating to a violation of any provision of

Title 26 of U.S. Code. In addition, the Department of Justice agrees, except as provided

herein, that it will not bring any criminal or civil case relating to past corrupt payments

againg MONSANTO COMPANY based on the conduct of Employee A, who is described
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in the attached Statement of Facts. This paragraph does not provide any protection against
prosecution for corrupt payments, if any, madein the future by MONSANTO COMPANY,
itssubsidiaries, affiliates, officers, directors, agents, or consultants, whether or not disclosed
by MONSANTO COMPANY pursuant to the termsof this Agreement, nor does it apply to
such payments, if any, made in the past outside of the Asia-Pacific region.

MONSANTO COMPANY represents that it has implemented a compliance and ethics
program designed to detect and prevent violations of the Foreign Corrupt Practices Act and
other applicable foreign bribery laws throughout its worl dwide operations, including those
of its subsidiaries, affiliates, and joint ventures, and those of its contractors and
subcontractorswith responsibilitiesthat includeinteractionswith foreign officials. Further,
MONSANTO COMPANY agrees to adopt and implement by March 1, 2005 , additional
specific new policies and procedures relating to the prevention and detection of corrupt
practices. These policies and procedures to which MONSANTO COMPANY agrees are
described in Appendix B to this Agreement. Nothing in this Agreement precludes
MONSANTO COMPANY from amending or changing its policies and procedures in the
future so long as said amendments or changes do not diminish the policies and procedures
set forth in Appendix B. During the three year period set forth in paragraph nine below, no
amendments or changes will be madeto the policies and procedures set forth in Appendix
B without the approval of the independent compliance expert referred to in paragraph nine
below. Moreover, implementation of these policies and procedures pursuant to this
Agreement shall not be construed in any future enforcement proceeding as providing

immunity or amnesty for any crimesnot disclosed to the Fraud Section as of the date of the
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execution of this Agreement for which MONSANTO COMPANY would otherwise be
responsible.
MONSANTO COMPANY also agrees that for a period of three years, it will retain an
independent compliance expert (who may be an individual, partnership, or other entity,
including outside counsel), acceptable to the Department, to undertake a special review of
its compliance program during the first year and afollow-up audit during the third year. To
the extent that MONSANTO COMPANY structures the retention of the independent
compliance expert such that the attorney-client privilege could conceivably be applicable,
it shall be acondition of that retention that MONSANTO COMPANY shall waive asto the
Fraud Section and the U.S. Securities and Exchange Commission the attorney-client
privilege and any other protections accorded to communicationsand client confidenceswith
respect to communications between the independent compliance expert and MONSANTO
COMPANY and the independent compliance expert's work product. The independent
compliance expert shall:
a certify that MONSANTO COMPANY’ s policies and procedures are gppropriately
designed to accomplish their goals;
b. monitor MONSANTO COMPANY'’s implementation of and compliance with the
policies and procedures; and
c. report on the independent compliance expert's findings to MONSANTO
COMPANY'’ scorporate compliance officer asto the effectiveness of thepoliciesand

procedures.
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10.

Should theindependent compliance expert, during thisthreeyear period, determinethat there
is a reasonable likelihood that corrupt payments have been offered, promised, paid, or
authorized by any MONSANTO COMPANY entity, including agents, consultants, and joint
ventures, shareholders acting on MONSANTO COMPANY s behalf, and contractors and
sub-contractorsworkingdirectly or indirectly for MONSANTO COMPANY,, heor sheshal
promptly report such payments to the corporate compliance officer and MONSANTO
COMPANY shall then be obligated to report the same to the Fraud Section as set forth in
paragraph ten below. Should MONSANTO COMPANY not make such a disclosure, the
independent compliance expert shall independently make such a disclosure to the Fraud
Section notwithstanding any privileged relationship that may exist between theindependent
compliance expert and MONSANTO COMPANY . Further, the independent compliance
expert shall disclose to the Fraud Section in the event MONSANTO COMPANY, or its
officers, employees, consultants, agents, and joint ventures, or shareholders acting on
MONSANTO COMPANY’s behalf, or contractors or sub-contractors working directly or
indirectly for MONSANTO COMPANY refuse to provide information necessary for the
performance of the independent compliance expert’s responsibilities. By this Agreement,
MONSANTO COMPANY agreesthat any privilege, to theextent it exists, shall not bar such
disclosures by the independent compliance expert and that it will not take any action to
retaliate against such independent compliance expert for such disclosures.

As set forth in paragraphs eight and nine above and in Appendix B attached hereto,
MONSANTO COMPANY undertakes pursuant to this Agreement to maintain a rigorous

compliance program and internal controls intended to prevent and detect corrupt payments
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and related false books and records. During the period of this Agreement, MONSANTO
COMPANY agreesthat it will immediately disclose to the Fraud Section any information
of which it learns that suggests there is areasonable likelihood that corrupt payments were
offered, promised, paid, or authorized by any MONSANTO COMPANY entity, including
agents, consultants, and joint ventures, shareholdersactingon MONSANTO COMPANY''s
behalf, and contractors or sub-contractors working directly or indirectly for MONSANTO
COMPANY.

MONSANTO COMPANY further agreesthat it shal pay amonetary penalty of $1,000,000
to the U.S. Treasury within ten days of the execution of thisAgreement. Thisamount isa
final payment and shall not be refunded a) if the Fraud Section moves to dismiss the
Information pursuant to paragraph thirteen below or b) should the Fraud Section later
determine that MONSANTO COMPANY has breached this Agreement and brings a
prosecution against it pursuant to paragraph fourteen below. Further, nothing in this
Agreement shall be deemed an agreement by the Fraud Section that this amount is the
maximum criminal fine that in any such case may be imposed in such prosecution, and the
Fraud Section shall not be precluded from arguing that the Court should impose a higher
fine. The Fraud Section agrees, however, to recommend to the Court that the amount paid
pursuant to this Agreement should be offset against whatever finethe Court shall impose as
part of itsjudgment in the event of a subsequent breach and prosecution.

In light of MONSANTO COMPANY's self-reporting of the unlawful conduct of its
employees and consultants and its willingness &) to acknowledge responsibility for their

behavior, b) to continue its cooperation with the Fraud Section and other investigative and
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13.

14.

regulatory agencies, ) to adopt or maintain and independently review remedial measures set
forth herein and its commitment to implement and audit such measures, and d) to consent
to pay the monetary penalty set forth in paragraph eleven above, the Fraud Section shall
recommend to the Court that prosecution of MONSANTO COMPANY on the Information
filed pursuant to paragraph one be deferred for aperiod of three years from the date of this
Agreement.

The Fraud Section agreesthat if MONSANTO COMPANY isinfull compliancewith all of
its obligations under this Agreement, the Fraud Section, within thirty (30) days of the
expiration of the period set forth in paragraph twelve above, will seek dismissd with
prejudice of the Information filed against MONSANTO COMPANY pursuant to paragraph
one and this Agreement shall expire.

If the Fraud Section determines, initssolediscretion, that MONSANTO COMPANY, at any
time between the execution of this Agreement and completion of defendant’ s cooperation,
provided deliberately false, incomplete, or misleading information under this Agreement or
has committed any federa crimes subsequent to the date of this Agreement or has otherwise
violated any provision of this Agreement, MONSANTO COMPANY shal, in the Fraud
Section’s sole discretion, thereafter be subject to prosecution for any federal criminal
violation of which the Fraud Section has knowledge. Any such prosecutions may be
premised oninformation provided by MONSANTOCOMPANY . Moreover, MONSANTO
COMPANY agrees that any such prosecutions that are not time-barred by the applicable
statute of limitations on the date of this Agreement may be commenced against

MONSANTO COMPANY in accordance with this Agreement, notwithstanding the
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expiration of the statute of limitations between the signing of this Agreement and
December__, 2007. By thisAgreement, MONSANTO COMPANY expressly intendstoand
does waive any rights in this respect.

It isfurther agreed that in the event that the Fraud Section, in its sole discretion, determines
that MONSANTO COMPANY has violated any provision of this Agreement: @ all
statements made by or on behalf of MONSANTO COMPANY to the Fraud Section, or any
testimony given by MONSANTO COMPANY before a grand jury or any tribunal, a any
legislative hearings, or to the U.S. Securities and Exchange Commission, whether prior or
subsequent to this Agreement, or any leads derived from such statements or testimony, shall
be admissiblein evidencein any and all criminal proceedings brought by the Fraud Section
againg MONSANTO COMPANY and b) MONSANTO COMPANY shall not assert any
claim under the United States Constitution, Rule 11(€)(6) of the Federal Rules of Criminal
Procedure, Rule 410 of the Federal Rules of Evidence, or any other federa rule, that
statements made by or onbehalf of MONSANTO COMPANY prior to or subsequent to this
Agreement, or any |leads therefrom, should be suppressed. The decisionwhether conduct or
statements of any individua will beimputed to MONSANTO COMPANY for the purpose
of determining whether MONSANTO COMPANY has violated any provision of this
Agreement shall be in the sole discretion of the Fraud Section.

MONSANTO COMPANY acknowledges that the Fraud Section has made no
representations, assurances, or promises concerning what sentence may be imposed by the
Court should MONSANTO COMPANY breach this Agreement and this matter proceed to

judgment. MONSANTO COMPANY further acknowledgesthat any such sentenceissolely
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17.

18.

19.

within the discretion of the Court and that nothing in this Agreement binds or restricts the
Court in the exercise of such discretion.

MONSANTO COMPANY agreesthat in theevent it sels or mergesall or substantially all
of its business operations as they exist as of the date of this Agreement, whether such sale
is structured as a stock or asset sale, it shall include in any contract for sale or merger a
provision binding the purchaser/successor to the obligations described in this Agreement.
Itisunderstood that this Agreement isbinding on MONSANTO COMPANY and the Fraud
Section but specifically does not bind any other federal agencies, or any state or local law
enforcement or regul atory agencies, although the Fraud Section will bring the cooperation
of MONSANTO COMPANY and its compliance with its other obligations under this
Agreement to the attention of such agencies and authorities if requested to do so by
MONSANTO COMPANY and its attorneys.

This Agreement sets forth all the terms of the Deferred Prosecution Agreement between
MONSANTO COMPANY and the Fraud Section. No modifications or additions to this
Agreement shall be valid unless they are in writing and signed by the Fraud Section,
MONSANTO COMPANY'’s attorneys, and a duly authorized representative of

MONSANTO COMPANY .

THE ROAD TO EFFECTIVE LEADERSHIP

FOR THE DEPARTMENT OF JUSTICE, CRIMINAL DIVISION, FRAUD SECTION:

JOSHUA R. HOCHBERG

Chief, Fraud Section

Criminal Division

United States Department of Justice

PETER B. CLARK
Deputy Chief

PHILIP UROFSKY

Assistant Chief

MARK F. MENDEL SOHN

Acting Deputy Chief

MALINDA LAWRENCE

Tria Attorney

Fraud Section, Criminal Division
United States Department of Justice
10" & Constitution Ave. NW (Bond)
Washington, D.C. 20530

(202) 514-7023

FOR MONSANTO COMPANY::

CHARLESW. BURSON
Genera Counsel

Monsanto Company

800 North Lindbergh Boulevard
St. Louis, Missouri 63167
(314) 694-1000
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OFFICER'S CERTIFICATE

| have read this Agreement and carefully reviewed every part of it with counsel for MONSANTO
COMPANY. | understand the terms of this Agreement and voluntarily agree, on behalf of
MONSANTO COMPANY, to each of itsterms. Before signing this Agreement, | consulted with
the attorney for MONSANTO COMPANY. The attorney fully advised me of MONSANTO
COMPANY’s rights, of possible defenses, of the Sentencing Guidelines' provisions, and of the
consequences of entering into this Agreement.

| have carefully reviewed every part of this Agreement with directors of MONSANTO
COMPANY . | havefully advised thesedirectorsof MONSANTO COMPANY ' srights, of possible
defenses, of the Sentencing Guidelines’ provisions, and of the consequences of entering into the
Agreement.

No promises or inducements have been made other than those contained in thisAgreement.
Furthermore, no one has threatened or forced me, or to my knowledge any person authorizing this
Agreement on behalf of MONSANTO COMPANY, in any way to enter into this Agreement. | am
also satisfied with the attorney’s representation in this matter. | certify that | am an officer of
MONSANTO COMPANY and that | have been dully authorized by MONSANTO COMPANY to

execute this Agreement on behalf of MONSANTO COMPANY .

MONSANTO COMPANY
Date

By:
Title:
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CERTIFICATE OF COUNSEL

| am counsel for MONSANTO COMPANY inthe matter covered by thisAgreement. In connection
with such representation, | have examined relevant MONSANTO COMPANY documentsand have
discussed this Agreement with the authorized representative of MONSANTO COMPANY . Based
on my review of the foregoing materias and discussions, | am of the opinion that:

MONSANTO COMPANY s representative has been duly authorized to enter into this Agreement
on behalf of MONSANTO COMPANY. This Agreement has been duly and validly authorized,
executed, and delivered on behalf of MONSANTO COMPANY andisavalid and binding obligation
of MONSANTOCOMPANY . Further, | have carefully reviewed every part of this Agreement with
the General Counsel of MONSANTO COMPANY . | have fully advised him of MONSANTO
COMPANY s rights, of possible defenses, of the Sentencing Guidelines' provisions, and of the
consequences of entering into this Agreement. To my knowledge, MONSANTO COMPANY’s

decision to enter into this Agreement is an informed and voluntary one.

Date Homer E. Moyer Jr., Esq.
Counsel for MONSANTO COMPANY
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CERTIFIED COPY OF RESOLUTION

WHEREAS, the Company has been engaged in discussions with the United States Department of
Justice in connection with issues arising out of the Company’ s Indonesian operations;

WHEREAS, in order to resol ve such discussions, it isproposed that the Company enter into acertain
agreement with the United States Department of Justice; and

WHEREAS the Company’ s General Counsel has advised the Board of Directors of the Company’s
rights, possible defenses, the Organizational Sentencing Guidelines provisions and the
consequences of entering into such agreement with the United States Department of Justice;

This Board hereby RESOL VES that:

1

The Company (1) consent to the filing in the United States District Court for the District of
Columbia of an Information charging the Company with violatiing the Foreign Corrupt
Practices Act and making false entriesin its books and records, both charges relating to its
former employeedirecting and concealingapayment to anIndonesian official; and (ii) waive
indictment on such charges and enter into adeferred prosecution agreement with the United
States Department of Justice; and (iii) further agrees to pay a monetary penaty of
$1,000,000;

TheGeneral Counsd, or hisdd egate, be, andhereby s, authorized on behdf of the Company
to execute the deferred prosecution agreement substantialy in such form asreviewed by this
Board of Directorsat thismeeting with such changes asthe General Counsel, or hisdelegate,

may approve;

The Board hereby authorizes, empowers and directs the General Counsel of the Company,
or hisdelegate, to take any and all actionsas may be necessary or appropriate, and to approve
theforms, terms or provisions of any agreement or other documents as may be necessary or
appropriate to carry out and effectuate the purpase and intent of the foregoing resol utions;
and

All of the actions of the General Counsel of the Company, which actions would have been
authorized by the foregoing resolutions except that such actions were taken prior to the
adoption of such resolutions, are hereby severally ratified, confirmed, approved and adopted
as actions on behaf of the Company.
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APPENDIX A
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

MONSANTO COMPANY,

CRIMINAL NO.

V.

(Foreign Corrupt Practices Act)
defendant.
15U.S.C. § 78m(b)

)

)

)

)

) 15U.S.C. 88 78dd-1(a) & (9)
)

;

) (FalseBooks & Records)

STATEMENT OF FACTS

Background:

1

MONSANTO COMPANY is abusiness incorporated under the laws of the State of
Delaware, and having its principal place of businessin St. Louis, Missouri and offices
elsewhere, including in the District of Columbia. At al relevant times, MONSANTO
COMPANY has had a class of securities registered pursuant to section 15 of the
Securities Exchange Act of 1934 (15 U.S.C. § 780) and was required to file reports with
the U.S. Securities and Exchange Commission under section 12 of the Securities
Exchange Act (15 U.S.C. § 78l). Assuch, MONSANTO COMPANY isan “issuer”
within the meaning of the Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1.
Employee A wasan American citizen responsible for certain ectivitiesin the Asia-Pacific
Region. As such, Employee A was an employee of an “issuer” within the meaning of the
Foreign Corrupt Practices Act, 15 U.S.C. 88 78dd-1.

Consultant Company is a corporation incorporated under the laws of Indonesia, which

was hired by MONSANTO COMPANY and its Indonesia subsidiary, P.T. Monagro
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Kimia, to assist it in obtaining various governmental approvals and licenses. As such,
Consultant Company was an agent of an “issuer” within the meaning of the Foreign
Corrupt Practices Act, 15 U.S.C. 88 78dd-1.

Officid was a high-ranking official of the Republic of Indonesiawho wasin aposition to
authorize various decrees and regulations that would have enabled MONSANTO
COMPANY to sell certain productsin Indonesia. MONSANTO COMPANY viewed
Officid’ s support as “essential for for [sic] usto further develop our . . . business” in
Indonesia and as “avery important person for our commercial approvals. . . there.” As
such, Official was a“foreign official” within the meaning of the Foreign Corrupt

Practices Act, 15 U.S.C. §§ 78dd-1(f)(1)(A).

MONSANTO COMPANY isaglobal provider of technology-based solutions and
agricultural products that it markets as improving farm productivity and food quality.
Such products include various genetically-modified crops, including cotton, which it
markets as being superior to naturally-occurring crops in their ability to resist various
diseases, produce higher yields, etc. However, various groups oppose the expansion of
such crops and lobby governments and government officials around the world to deny
permits, enact restrictive or prohibitive laws and regulations, and generally obstruct the
sales, planting, harvesting, and marketing of such crops.

In Indonesia, a prior government had announced a rule requiring an environmenta impact
study, known as AMDAL, for avariety of activitiesincluding the cultivation of

genetically modified crops. After achange of governments, MONSANTO COMPANY
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sought to have the new government, in which Official had a post, amend or repeal the
requirement for the environmental impact statement.

Despite months of such efforts by MONSANTO COMPANY, through Employee A and
Consultant Company, MONSANTO COMPANY had failed to obtain Official’s
agreement to amend or repeal the AMDAL requirement. At several meetings Consultant
Company, Official A explained that it was very difficult politically for himto signa
decree amending or repealing the AMDAL requirement. Finally, at a meeting between
Employee A and representatives of Consultant Company, Employee A directed
Consultant Company to “incentivize” Official by paying him $50,000 in cash. Employee
A stated that MONSANTO COMPANY would reimburse Consultant Company through
paying invoices that falsely sought “ consultant fees” relating to trips by Indonesian
officids to the United Statesin December 2001 and January 2002. Employee A agreed to
also cover any taxes Consultant Company would owe by reporting the income from the
“consultant fees.” During the planning of the payment to Official, Employee A instructed
Consultant Company not to discuss the payment with any other employee of
MONSANTO COMPANY.

On December 20, 2001, Employee A directed Consultant Company to send MONSANTO
COMPANY aninvoice seeking a “flat fee” of $66,000 for “consultant services.” The next
day Consultant Company did so, but Employee A sent an electronic mail message stating
that he needed the fee justified by hours spent by Consultant Company’s employees. On
December 31, 2001, Consultant Company sent two invoices, on the |etterhead of an

affiliated company, seeking reimbursement of $22,000 and $44,000 for two trips by
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10.

11.

12.

Indonesian officials and stating that specific employees had spent a certain number of
hours at a certain billing rate on these trips, even though one of these trips would not
occur for several more weeks.

On February 1, 2002, Employee A authorized the payment of Consultant Company’s
invoices. Upon questioning by other employees of MONSANTO COMPANY, he
justified the invoices by stating that Consultant Company had provided additional
consulting services related to the Indonesian official’ s trips that were “ outside the
retainer.” In addition, he obtained from Consultant Company, a third set of invoices,
again for $22,000 and $44,000, attached to which were detailed breakdowns of the work
purportedly performed by Consultant Company’ s employees. Based upon these invoices,
other MONSANTO COMPANY employees approved the payment of the invoices.

On February 5, 2002, an employee of Consultant Company withdrew $50,000 from its
affiliate’ s bank account. The following day, the employee delivered the $50,000 to
Officid, explaining that MONSANTO COMPANY wanted to do something for himin
exchange for repealing the AMDAL requirement. The Official promised that he would
do so at an appropriate time.

In March 2002, MONSANTO COMPANY, through its Indonesian subsidiary, paid the

invoices thus reimbursing Consultant Company for the $50,000 bribe, as well asthetax it

owed on that income.

Official A never authorized repealing the AMDAL requirement, and MONSANTO

COMPANY did not receive any benefit related to the payment authorized by Employee A
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False Books and Records

13. As noted, MONSANTO COMPANY reimbursed Consultant Company for the $50,000
bribe, plus taxes, by paying invoices that falsely characterized the payment as being for
“consulting services.”

14.  This payment was paid out of the bank accounts of P.T. Monagro Kimia, MONSANTO
COMPANY’s Indonesian subsidiary. It was, however, dlocated to the Government
Affairs cost center in the parent company and the fal se entry for “ consulting services’

was, therefore, included in MONSANTO COMPANY' s books and records.
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APPENDIX B

REMEDIAL COMPLIANCE PROGRAM

Monsanto Company represents that it has already implemented and consents and agrees that it
hereafter will maintain a compliance and ethics program designed to detect and prevent
violations of the Foreign Corrupt Practices Act and of other applicable foreign bribery laws.
Monsanto’s program shall include, at a minimum, the following components:

1 A clearly articulated corporate policy against violations of the Foreign Corrupt Practices
Act and other applicable anti-bribery laws and the establishment of compliance standards
and procedures to be followed by its officers, directors, employees, agents, consultants,
joint ventures, and by contractors and sub-contractors with responsibilities that include
interactions with foreign officials, that are reasonably capable of reducing the prospect of
violative conduct;

2. The assignment to one or more senior Monsanto corporate officials of responsibility for
oversight of compliance with policies, standards, and procedures established pursuant to
the Deferred Prosecution Agreement between the Fraud Section and Monsanto, dated
December __, 2004. Such officials shall have the authority and responsibility to
implement and utilize monitoring and auditing systems reasonably designed to detect
criminal conduct by the company’ s employees and other agents, including, where
appropriate, the retention of outside counsel and independent auditors to conduct

investigations and audits. In addition, such officids shall be charged with making any
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necessary modifications to the compliance program to respond to detected violations and
to prevent further similar violations;

The establishment and maintenance of a committee to supervise the review of (1) the
retention of any agent, consultant, or other representative for purposes of business
development or lobbying in aforeign jurisdiction, (ii) the retention of any contractor or
sub-contractor for a project in which a foreign government or public international
organization, or instrumentalities thereof, is the ultimate customer or beneficiary, and (iii)
all contracts related thereto. The committee also will supervise the review of the
suitability of all prospective joint venture partners for purposes of compliance with the
Foreign Corrupt Practices Act, as well as the adequacy of the duediligence performed in
connection with the selection of the joint venture partner, any subsequent due diligence
relating to the continued suitability of such joint venture partner, and any due diligencein
connection with gpprovals of the retention of sub-agents, sub-contractors, and consultants
by the joint venture for purpose of business development in ajurisdiction other than the
United States. The mgjority of the committee shall be comprised of persons who are not
subordinate to the most senior officer of the department or unit responsible for the
relevant transaction;

Clearly articulated corporate procedures to ensure that Monsanto exercises due care to
assure that substantial discretionary authority is not delegated to individuals whom the
defendant knows, or should know through the exercise of duediligence, have a

propensity to engagein illegal activities;
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Clearly articulated corporate procedures to assure that all necessary and prudent
precautions are taken to ensure that Monsanto has formed business rel ationships with
reputable and qualified agents, consultants and other representatives for purposes of
business development and lobbying in foreign jurisdictions and with reputable and
qualified contractors and sub-contractors for projects for foreign governments or public
international organizations, or instrumentalities thereof, are the ultimate customers or
beneficiaries. Such policy shall require that evidence of such a“duediligence” inquiry be
maintained in Monsanto’ s files;

The effective communication to all officers, employees, agents, consultants, and other
representatives, and to contractors and sub-contractors with responsibilities that include
interactions with foreign officials, of corporate policies, standards, and procedures
regarding the Foreign Corrupt Practices Act by requiring regular training concerning the
requirements of the Foreign Corrupt Practices Act and of other applicable foreign bribery
laws on aperiodic basis to its officers and employees involved in foreign projects. With
respect to the traning of agents, consultants, or other representatives retained in
connection with foreign business, as well as contractors and sub-contractors for projects
for foreign governments or public international organizations, or instrumentalities
thereof, are the ultimate customers or beneficiaries, such training shall be given as soon
as practicable following their retention and periodically theresfter;

The implementation of appropriate disciplinary mechanisms, including as appropriate,
discipline of individuals responsible for the failure to detect aviolation of the law or of

compliance policies, standards, and procedures,

THE ROAD TO EFFECTIVE LEADERSHIP

The establishment of areporting system by which officers, employees, agents,
consultants, and other representatives, as well as contractors and sub-contractors, may
report suspected crimina conduct without fear of retribution or going through the chain
of command or reporting the same to the employee’s, agent’s, representative’s, or
contractor’ s or sub-contractor’s immediate managers,

Theinclusion in all contracts and contract renewas entered into subsequent to the date of
this Consent Decree with agents, consultants, and other representatives for purposes of
business development in aforeign jurisdiction of arepresentation, and contractors and
sub-contractors for projects for foreign governments or public internationa organizations,
or instrumentalities thereof, are the ultimate customers or beneficiaries, and undertaking
by each prospective agent, consultant, representative, contractor and sub-contractor that
no payments of money or anything of value will be offered, promised or paid, directly or
indirectly, to any foreign officials, foreign political parties, party officials, or candidates
for foreign public or political party office to influence the acts of such officials, political
parties, party officids, or candidatesin their official capacity, to inducethem to usetheir
influence with aforeign government or an instrumentality thereof, or to obtain an
improper advantage in connection with any business venture or contract in which
Monsanto is a participant. In addition, all such contracts shall contain an agreement by
each prospective agent, consultant, and representative for business development in a
foreign jurisdiction, and by contractors and sub-contractors for projects for foreign
governments or public internationa organizations, or instrumentalities thereof, are the

ultimate customers or beneficiaries, providing Monsanto with audit rights and an
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undertaking that it shall not retain any sub-agent, sub-contractor, or representative
without the prior written consent of asenior officer of Monsanto. All such contracts shall
further provide for termination of said contract as aresult of any breach of such
undertakings, representations, and agreements;

Theinclusion in al joint venture agreements entered into or modified hereafter a
representation and undertaking by each joint venture partner, with periodic certifications
made to Monsanto, that no payments of money or anything of value will be or has been
offered, promised or paid, directly or indirectly, to any foreign officials, foreign political
parties, party officids, or candidatesfor foreign public or palitical party officeto
influence the acts of such officids, political parties, party officids, or candidatesin their
official capacity, to induce them to use their influence with a foreign government or an
instrumentality thereof, or to obtain an improper advantage in connection with any
business venture or contract in which Monsanto is a participant. In addition, all such
agreements shall contain an agreement by each prospective joint venture partner
providing Monsanto with audit rights and an undertaking that it shall not retain any sub-
agent, sub-contractor, or representative without the prior written consent, after the
exercise of due diligence, of a senior officer of Monsanto. All such contracts shall further
provide for termination of said contract as aresult of any breach of such undertakings,
representations, and agreements;

Monsanto will conduct periodic reviews, not less than once every five years, of its
corporate policies and compliance programs regarding the Foreign Corrupt Practices Act

and the anti-bribery provisions of each foreign jurisdiction to which the defendant, its
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officers, employees, agents, contractors, sub-contractors, affiliates, and subsidiaries may

be subject. Such periodic reviews will be conducted by independent legal and auditing

firms retained for such purpose by the Board of Directors of Monsanto or its successors.

Monsanto will, using objective measures, determine the regions or countriesin which it

operates that pose higher risks of corruption. It will, on a periodic basis, conduct rigorous

FCPA audits of its operationsin such regions or countries, which audits shall include:

a detailed audits of the operating unit’s books and records, with specific attention to
payments and commissions to agents, consultants, contractors, and sub-
contractors with responsibilities that include interactions with foreign officias and
contributions to joint ventures;

b. audits of selected agents, consultants, contractors, sub-contractors, and joint
ventures, where authorized by the governing contract or retention agreement;

c. interviews with relevant employees, consultant, agents, contractors, sub-

contractors, and joint venture partners.
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HELANE L. MORRISON (Cal. Bar No. 127752)
' morrsonh@sec.gov . )

ROBERT L. MITCHELL(Cal."Bar No. 161354)
mitchellr@sec.gov i

ROBERT L. TASHJIAN (Cal. Bar No. 191007)
tashjianr@sec. gov

Attomeys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION

44 Montgomery Street, Suitc 2600

San Francisco, California 94104

Telephone: (4]5) 705-2500

Facsimile: (415) 705-2501

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

C'06

COMPLAINT

'E-Filing
4906

WHA

SFCURITIES AND EXCHANGE COMMISSION,
Plaintiff, '
V8.
DAVID M. PILLOR,
Defcndant.

Plaintiff Securitics and Exchange Commission (“Commission™) alleges against defendant

David M. Pillor (“Pillor” or “Defendant™):
SUMMARY OF THE ACTION

i. This matter relates to violations of the Foreign Corrupt Practices Act (“FCPA’ "} by
InVision Technologies, Inc. (“InVision™ , a manufacturer of explosive detection syslcms used at
airports. In three instances from at least June 2002 through June 2004, InVision was aware of a high
probability that jts sales agents or distributors made or offered to make improper payments to foreign
govemment officials in order to obtain or retain business for InYision.

2. Defendant Pillor was JnVision’s Senior Vice President for Sales and Marketing and a
member of the company’s board of directors at the time of the violations. Pillor, as the head of the

sales department, had the authority to ensure that InVision’s sales staff complied with thc FCPA. As

jati g C).
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described below, however, Pillor failed to devise and maintain a system of intcrnal controls adequate
to detect and prevent InVision’s violations of'the FCPA.
JURISDICTIGN

3. This Court f]as jurisdiction_ over this action pursuant to Sections 21(d)(3) and 27 of the
Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. §8 78u(d)(3) and 78aa].
Defendant, direcily or indirectly, made use of the means and instrumentalities of interstate commerce
aod the mails in connection with the acts, transactions, practices and courses of business alléged in
this Complaint.

T 4. Venue in this District is proper purswant to Section 27 of the Exchange Act [15 U.S.C.
§ 78aa] because a substantial portion of the conduct alleged in this Complaint occurred within the
Northem District of California. In addition, as alleged in this Complaint venue in this District is
proper because Defendant’s conduct arose out his employment at InVision, which at the tnne
maintained its headquarters in the Northern District of California,
INTRADISTRICT ASSIGNMENT

5. Assignment to the San Francisco Division is proper pursuant to Civil Local
Rules 3-2(c) and 3-2(d) because the claims alleged in this Complaint arose ut of Defendant’s
employiment at InVision, which at the time maintained its headquarters in Alameda County.

' DEFENDANT '

6. David M. Pillor, age 52, lives in Ashburn, Virginia. During the relevant period, Pillor
was InVision’s Senior Vice President for Sales and Marketing and a member of the coinpany’s senior
management team. He joined InVision in 1994 and became amember of the company’s board of
directors in 1999, Pillor resigned from InVision in December 2004, '

RELATED ENTITY

7. At the time of the conduct described below, InVision was a Delaware cotporation
headquartered in Newark, California. InVision’s common stock was registered with the Commission
pursuant to Section 12(g) of the Exchange Act and was listed on the NASDAQ National Market

exchange. InVision filed reports with the Commission pursuant to Section 13 of the Exchange Act.
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On December 6, 2004, InVision was acquired by an affiliate of General Electric Co. (“General
Electric”). The successor company, known as GE InVision, Inc. > is an indirect wholly-owned
subsidiary of General Electric. The conduct described in this Complaint occm'red prior to the
acqumtwn of InVision by General Electric.
FACTS

A. Background

8. During the relevant period, InVision designed and manufactured advanced detection
systems used by airport security personnel to scan baggage for exﬁlosives Customers for InVision’s
explosive detection systems included airport authorities owned and operated by foreign governments.
InVision derived a substanna] portion of its revenue from sales of these systems to foreign airport
authorities.

9. As Senior Vice President, Pillor directed InVision® s domestic and international sales

and marketing efforts during the relevant period. In order to facilitate the company’s sales outside

the United States Pillor hired Regional Sales Managers to oversee defined geographic markets. The
Regmnal Sales Managers coordinated sales in the countries that comprised their areas of
responsibility. As InVision employees, the Regional Sales Managers reported to Pillor.

10.  In addition to the Regional Sales Managers, InVision recruxted and retained ]oca! sales
agents and distributors in countries that InVision viewcd as prospective markets. The sales agents
and distributors, typically foreign nationals, were familiar with the business practices and customs of
their respectwe countries. The sales agents and distrib: utors negotiated directly with InVision’s
customers, including foreign government offi icials, on behalf of InVision and reported to the InVision
Regional Sales Managers under Pilior’s supervision.

B. InVision’s Lack of Internal Controls

11, Under the FCPA, InVision was required to design a system of internal controls to
ensure that its forcign sales agents and distributors complied with the law. Pillor, as the head of the
company’s sales department, had the authority to implement internal controls relating to the FCPA.

His failure to implement such controls contributed to InVision’s violations of the FCPA.

jati g ACQ).
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12 For example, in selecting its foreign sales agents and dlstributors InVision primarily
relied on introductions by other American Ccompanies, and conducted few, if any, background checks
of its own. InVision provided only informal FCPA training to the Regional Sales Managers and its
foreign sales agents and distributors. InVision, moreover, failed to monitor the company’s Regional
Sales Managers and its foreign sales agents and distributors for compliance with the FCPA. Fma]ly

InVision provided no oversight to make certain that its foreign agents did not make i improper

' payments on its behalf. As described below, InVision’s sales activities in three com)ans——-—Chma, the

Philippincs, and Thailand—revealed material weaknesses in the company’s FCPA internal controls,
C, China

13. - InNovember 2002, with Pillor's involvernent, InVision agreed to sell two explosive
detection machines for use at an auporl under construction in Guangzhou, China. At the time, and
through the relevant period, the airport was owned and conlm]]ed by the government of China. The
sale to ihe airport was conducted through InVision’s Chincse distributor, which was InVision’s
primary representative to the airport and to associated governmental agencies.

14. Under the terms of the deal, InVision was obhgated lo deliver the two machines to the -
Chinese distributor by mid-2003. Due to ‘prodlems in obtaining an cxport license from the United
States government, however, InVision was delayed in delivering the machines. The distributor
informed InVision that the airport threatened to impose a financial penalty asresult of the delay.

15, The distributor further informed InVision’s Regional Salcs Manager for Asia that, in
order to avoid the imposition of the penalty from the airport, it intended to offer free trips and other
unspecified compensation to airport ofﬁcmls In September 2003, the Regional Sales Manager sent
e-mail messages to Pitlor tha alluded to the distributor’s intentions. Pillor did not respond to the
Regional Sales Manager's messages or acknowledge (heir receipt. Because Pillor had failed to
establish a sufficient system of internal controls, however, InVision took no steps to ensure that the
Chinese distributor abided by the requirements of the FCPA_

16.  When InVision delivered the machines in October 2003, the dlsmbutor asked Pillor

for reimbursement in excess of $200 ,000 from InVision to pay for costs that it had allegedly incurred
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‘as aresult of the delay. After consulting with InVision’s management team, Pillor agreed to pay the
distributor $95,000. At Pillor’s request, the distributor sent a one-page invoice, totaling $95,000, and
itemizing the costs that it claimed were associated with the delay. Pillor submitted the invoice to
InVision’s finance department for review, comment, and payment, withoﬁt requesting furthcr
documentation from the distributor to support the alieged costs itemized in the invoice,

17. InVision paid the invoice in full. At the time of the payment, InVision was aware of a
high probability that the distributor intended to use part of the funds to pay for airport officials’ travel
expenses in order to avoid the imposition of the financial penalty for InVision’s late delivery.
[nVision nevertheless improperly recorded the payment in its books and records as though it were a
valid cost of goods sold.

D. i’hilignines

18. In November‘200], with Pillor’s involvement, InVision sold two explosive detection
machines for use in an airport in the Philippines. Although InVision had retained a sales agent in the
Philippines, it concluded the sale through a third-party subcontractor. Soon after the salc was
completed, InVision’s Filipino sales agent requested a commission under the terms of its agreement
with the company. The sales agent indicated that it hoped to complete additional sales on behall ol
InVision to the airport, which was owned and operated by the government of the Philippincs.

19, Ine-mail messages to the Regional Sales Manager for Asia, the Filipino sales agent
suggested that it intended to use part of any commission on the November 2001 sale to make gifts or
pay cash to Filipino government officials in order to influence their decision to purchase InVision
explosive detection systems. The Regional Sales Manager forwarded at least some of the sales
agent’s e-mail messages to Pillor. Pillor did not respond to the Regional Sales Manager's messages
or acknowledge their receipt. Because Pillor had failed to establish a sufficient system of internal
controls, however, InVision took nﬁ steps to ensure that the Filipino sales agent abided by the
requirements of the FCPA.

20.  Pillor agreed to pay the Filipino sales agent a commission of $108,000, less than the

agent’s standard commission in part because of the involvement of the third-party subcontractor.
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InVision subsequently paid the reduced commission to the Filipino sales agent. At the time of the
payment, InVision was aware of a high probability that the sales agent intended to use part of the
commission to make gifts or pay cash to influence Filipino government officials. InVision

nevertheless improperly recorded the payment in its books and records as though it were a valid sales

comunission.
E. Thailand

21.  Beginning no later_than 2002, InVision competed for the ri ght to sell explosive
detection machines to an airport under construction in Bangkok, Thailand. Construction of the
airpott was overseen by a corporation controlled by the government of Thailand. With Pillor’s
involvement, ImVision retained a distributor in Thailand to acl as InVision™s primary representative to
the airport corporation and the associated Thai governmental agencies.

22.  From at least January 2003 through April 2004, the Thai distributor informed the

Regional Sales Manager for Asia that it intended to offer payments to government officials in order

to influence the airport corporation’s decision to purchase InVision explosive detection systems. The
Regiona] Sales Manager alluded to the distribﬁtor’s intention to make payments to Thai government
officials in c-mail messages to Pillor during the same period. Pillor did not respond to the Regiéna]
Sales Manager’s messages or acknowledge their receipt. Because Pillor had failed to establish a
sufficient system of internal controls, however, InVision took no steps ensure that the Thai distributor
abided by the requirements of the FCPA.

23. In April 2004, InVision and its Thai distributor agreed to sell 26 explosive detection
machines to the Bangkok airport for approximately $35.8 million. At the time of the agreement, -
InVision was aware of a high probability that the distributor intended to use part of its profits to make
payments to Thai government officials. InVision nevertheless publicly announced the sale, Which

was later suspended.
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FIRST CLAIM
Violation of Rule 13b2-1 of the Rules and Regu!at:ons Under the Exchange Act
(ndirect Causing of Falsification of Accounting Records)

24, Paragraphs 1 through 23 are re-alleged and incorporated by reference.

25. As described above, Pillor $ubmittcd requests for review and payment from InVision’s
Chinese distributor and Filipino sales agent fo InVision’s finance department. InVision, which was
aware of a high probability that the distributor and sales agenl each intended to use part of the funds
to make improper payﬁents, improperly accounted for the payments as legitimate business expenses.

26.  Byreason of the foregoing, Pillor indirectly caused the falsification of a book, record,

or account subject to Section 13(b)(2}(A) of the Exchange Act[15U.S.C. § 78m(b)(2)(A)], in

violation of Rule 13b2-1 [17 C.FR. § 240.13b2-1] promulgated under the Exchange Act.
SECOND CLAIM

Aiding and Abetting Violations of Section 13(W)(2)(B) of the Exchange Act
(Internal Controls)

27. ' Paragraphs 1 through 23 are re- alleged and incorporated by reference.

28.  Asdescribed above, during the relevant period, InVision ]acked a systemn of internal
coritrols sufficient to provide reasonable assurances that: (i) transactions were executed in
accordance with management’s general or specific authorization; and (if) transactions were recorded
as necessary to permit preparation of ﬁnancml statements in conformity with generally accepted
accounting principles or any other criteria applicable to such statements, and to maintain
accountability for its assets, in violation of Section 13@)(2)(B) of the Exchange Act [15 U.S.C.

§ 78m(b)(2)(B)].

29.  Pillor, knowingly or with extreme recklessness, provided substantial assistance to

InVision’s violation of Section 13(b)(2)(B).

30. By reason of the foregoing, Piltor Mmtmlum to devise and

maintain a system of internal controls, in violation of Section 13(b}(2)}(B) of the Exchange Act

[15US.C. § 78m(®)2)(B)].
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PRAYER FOR RELIEF
WHEREFORE, the Commission respectfully requests that the Court enter a Fmal Judgment
enjoining Pillor from future violations of Rule 13b2-1 promulgated under the Exchange Act
[17CF.R. §240.1 3b2—1 ] and from aiding and abetting any violation of Section ]’3(b)(2)(B) of the

 Exchange Act [15U.S.C. § 78m(b)(2)(B)], ordering Defendant to pay a civil penalty pursuant to

Section 21(d)(%) of the Exchange Act [15 U.S.C, §8 78u(d)(3)], and granting such other relief as the

Court deems appropriate.

Dated: August 14, 2006
" Respectfolly submitted;

By: /% L

Helanc L, Morrison
Robert L, Mitchell
Robert L. Tashjian

Attorneys for Plaintiff
SECURITIES AND EXCHANGE COMMISSION
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Corporate Counsel

The FCPA Compliance Landscape has
Evolved:

@ Sarbanes-Oxley @ Increased SEC and DOJ
@ NYSE/NASDAQ rule enforcement Activity
changes e 14 FCPA suitsfiled
@ Amended US Sentencing between 2002-2005
Guidelines @ 7 of 14 required to have
@ Thompson Memo external compliance
monitor

\ nm Association of
Corporate Counsel

Building a Robust Anti-Bribery
Compliance Program: Creating a
Culture of Corporate Compliance

David C. Kilpatrick
Corporate Counsel, Dresser Inc.
david.kilpatrick@dresser.com

ACC’s Annual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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So what makes a robust program?

L ook at recent cases, Monsanto and Titan.

They provide a benchmarking checklist of
Governmental expectations for anti-bribery
compliance programs.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA

\ nn Association of
Corporate Counsel

Your Compliance Programs are an essential part
of doing businessin today’s global market.

@ Communicate organization’s commitment.

- deter and detect, avoid bookkeeping issues
& Raises Corporate Awareness.

- creates a culture of good governance

@& Reduce risk of probation, court-imposed program
or supervision, fines and ultimately sentences.

- mitigation of damages
& Makes good business sense.
- enhance public image, helps manage bad PR

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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The Written Policy and Procedures
& Simple, concise unambiguous plan.
& Clearly define prohibited behavior that
addressed company’ s expectations.
¢ - Facilitation payments allowed or not?
@ Prohibitions against retaliation.

& Avallable in multiple language to coincide
with appropriate foreign operations.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

1.) A clearly articulated corporate policy
against violations of the FCPA and other
applicable anti-bribery laws and the
establishment of compliance standards and
procedures to be followed.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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It Startsat the Top!

@ Top Management buy-in is essential.
e Too often it takesa“hit” before attention isturned to
compliance issues.

¢ Setsthe tone/example for entire organization

@ Various models, GC, Chief Ethics Officer, CFO,
but someone with the authority to make things

happen.
@ Key to pushing the message down.

@ Fed. Sentencing Guidelines — “active leadership”

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

2.) Theassignment to one or more senior
corporate officials of the responsibility for
oversight of compliance with these policies,
standards, and procedures. These officials
shall have the authority to implement
monitoring and auditing systems to detect
crimina conduct and have the authority to
retain outside counsel and independent
auditors to conduct investigations and
audits.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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4.) Clearly articulated corporate procedures
to assure that substantial discretionary
authority is not delegated to individuals that
have a propensity to engage in illegal
activities.

@ Example, sign-off on contracts, agent
agreements or commission payments by
mid-level manager or above.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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3.) The establishment and maintenance of a
committee to review the retention of any
agent, consultant, or representative for
purposes of business development or
lobbying in aforeign jurisdiction. This
committee will also review the suitability of
all prospective joint venture partners for
purposes of compliance with the FCPA, as
well as the adequacy of the due diligence.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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6.) The effective communication to all
officers, employees, agents, consultants, and
other representatives, and to sub-
contractors, of corporate policies, standards,
and procedures regarding the FCPA.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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Corporate Counsel

5.) Clearly articulated corporate procedures
to assure that the company has formed
business rel ationships with reputable and
qualified agents.

The due diligence process.

@ More than just a credit check.

@ Multiple inside and outside resources.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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7.) Theimplementation of appropriate
disciplinary mechanisms.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA

\ nn Association of
Corporate Counsel

Training
@& Mandatory for all.
@ Participants recorded and tracked.
@ Periodic updating of training materials.

@ Include third party agents and contractors,
presentations to annual gatherings.

& Utilize outside vendors to reach the masses,
but live training sessions are hard to beat.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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9.) Theinclusionin all future contracts with
agents, consultants and other representatives
an agreement for the company to have audit
rights for purposes of ensuring adherence
with the FCPA.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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8.) The establishment of areporting system
by which officers, employees, agents,
consultants, and other representatives, as
well as sub-contractors, may report
suspected criminal conduct without fear of
retribution.

@ The Hotline, Whistleblower policy
@& Beware of EU Laws.

ACC’sAnnual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA
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In sum, robust complianceis:

& Written standards and procedures.

& Oversight starting at the top.

@ Carein delegation of authority.

@ Effective education and training.

@ Monitoring, auditing and reporting.

@ Consistent enforcement and discipline.
@ Response and prevention.

ACC’sAnnual Meeting Manchester Grand Hyatt
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\ nn Association of
Corporate Counsel

10.) The company will conduct periodic
reviews, no less than once every five years,
of its corporate policies and compliance
programs regarding the FCPA and the anti-
bribery provisions of each foreign
jurisdiction to which it may be subject.
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The FCPA Compliance L andscape has

o o Evolved:
Building a Robust Anti-Bribery
Comp“ance Pr ogram: Creatmg a & Sarbanes-Oxley @ Increased SEC and DOJ
Cultureof Corporate Compliance & NYSE/NASDAQ rule enforcement Activity
changes @& 14 FCPA suitsfiled
o e @ Amended US Sentencing between 2002-2005
davicidlpatrick@dressercom Guidelines @ 7 of 14 required to have
& Thompson Memo external compliance
monitor
ACC’s Annual Meeting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA ACC'sAnnual Meeting Manchester Grand Hyatt

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 120 of 128



ACC's 2006 ANNUAL MEETING

P((:\‘\wx iation of
Corporate Counsel

Your Compliance Programs are an essential part
of doing businessin today’s global market.

@ Communicate organization’s commitment.

- deter and detect, avoid bookkeeping issues
& Raises Corporate Awareness.

- creates a culture of good governance

@ Reducerisk of probation, court-imposed program
or supervision, fines and ultimately sentences.

- mitigation of damages
@ Makes good business sense.
- enhance public image, helps manage bad PR
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So what makes a robust program?

Look at recent cases, Monsanto and Titan.
They provide a benchmarking checklist of
Governmental expectations for anti-bribery
compliance programs.
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« Corporate Counsel

The Written Policy and Procedures
& Simple, concise unambiguous plan.
Clearly define prohibited behavior that
addressed company’ s expectations.

e - Facilitation payments allowed or not?
& Prohibitions against retaliation.
@ Available in multiple language to coincide

with appropriate foreign operations.

1.) A clearly articulated corporate policy
against violations of the FCPA and other
applicable anti-bribery laws and the
establishment of compliance standards and
procedures to be followed.

Manchester Grand Hyatt

ACC’s Annual Mesting
San Diego, CA

Manchester Grand Hyatt
October 23-25, 2006

ACC’sAnnual Meeting
San Diego, CA

October 23-25, 2006
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2.) Theassignment to one or more senior
corporate officials of the responsibility for
oversight of compliance with these policies,
standards, and procedures. These officials
shall have the authority to implement
monitoring and auditing systems to detect
criminal conduct and have the authority to
retain outside counsel and independent
auditors to conduct investigations and
audits.

ACC'sAnnual Meeting Manchester Grand Hyatt
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Corporate Counsel

It Startsat the Top!

& Top Management buy-in is essential.
e Too often it takes a“hit” before attention is turned to
compliance issues.
& Setsthe tone/example for entire organization
& Various models, GC, Chief Ethics Officer, CFO,
but someone with the authority to make things
happen.
& Key to pushing the message down.
@ Fed. Sentencing Guidelines —“active leadership”
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3.) The establishment and maintenance of a
committee to review the retention of any 4.)
agent, consultant, or representative for
purposes of business development or
lobbying in aforeign jurisdiction. This

Clearly articulated corporate procedures
to assure that substantial discretionary
authority is not delegated to individual s that

committee will also review the suitability of ha\(e_a_ propensity to engage in illegal

all prospective joint venture partners for activities.

purposes of compliance with the FCPA, as @ Example, sign-off on contracts, agent
well as the adequacy of the due diligence. agreements or commission payments by

mid-level manager or above.

ACC’sAnnual Mesting

Manchester Grand Hyatt ACC’sAnnual Meeting
October 23-25, 2006

Manchester Grand Hyatt
San Diego, CA October 23-25, 2006

San Diego, CA

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 124 of 128



ACC's 2006 ANNUAL MEETING

Corporate Counsel

5.) Clearly articulated corporate procedures
to assure that the company has formed
busi ness relationships with reputable and
gualified agents.
The due diligence process.
@ More than just a credit check.

@ Multiple inside and outside resources.
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Corporate Counsel

6.) The effective communication to all
officers, employees, agents, consultants, and
other representatives, and to sub-
contractors, of corporate policies, standards,
and procedures regarding the FCPA.
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Training
@ Mandatory for all.
@ Participants recorded and tracked.
@ Periodic updating of training materials.
@ Include third party agents and contractors,
presentations to annual gatherings.

& Utilize outside vendors to reach the masses,
but live training sessions are hard to beat.
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7.) Theimplementation of appropriate
disciplinary mechanisms.

ACC’sAnnual Mesting Manchester Grand Hyatt
October 23-25, 2006 San Diego, CA

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 126 of 128



ACC's 2006 ANNUAL MEETING

Corporate Counsel

8.) The establishment of areporting system
by which officers, employees, agents,
consultants, and other representatives, as
well as sub-contractors, may report
suspected criminal conduct without fear of
retribution.

@ The Hotline, Whistleblower policy
@ Beware of EU Laws.
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Corporate Counsel

9.) Theinclusionin al future contracts with
agents, consultants and other representatives
an agreement for the company to have audit
rights for purposes of ensuring adherence
with the FCPA.
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In sum, robust complianceis:
& Written standards and procedures.
Oversight starting at the top.

10.) The company will conduct periodic
reviews, no less than once every five years,
of its corporate policies and compliance

: _ & Carein delegation of authority.
programs regarding the FCPA and the anti- _ . . -
bribery provisions of each foreign @ Effective education and training.
jurisdiction to which it may be subject. ¢ Monitoring, auditing and reporting.

& Consistent enforcement and discipline.
Response and prevention.

i
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