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“ MANAGING LITIGATION FROM A-Z – 

AVOIDING CLAIMS TO SETTING RESERVES TO 

ZAPPING LEGAL FEES” 

 

ASSOCIATION OF CORPORATE COUNSEL 

MEETING 

TORONTO, ONTARIO 

 

JUNE 27, 2006 

 

(Keith Perrett and Neil St. John) 
 

 

 

• We’d like to welcome you all to this session, which is 

called “Managing Litigation from A-Z – Avoiding Claims 

to Setting Reserves to Zapping Legal Fees”. 

 

• I’m Neil St. John, the Corporate Secretary & General 

Counsel of PricewaterhouseCoopers LLP, Canada.  My 

co-presenter is Keith Perrett, the Assistant General 

Counsel of the Bank of Montreal. 

 

• I’ve been in my present position for 18 years, and Keith 

has been in his for just about as long. 

 

• We have a lot of experience in managing litigation – and 

we look forward to sharing some of that experience with 

you.  Mind you, asking us how to manage litigation is like 

asking Henry VIII how to manage marriage. 

 

• I start with two comments: 
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• First, seeing as you are now in Canada – we’ll have to 

change the name of the session from “Managing 

Litigation from A to Zee’  to “Managing Litigation from 

A to Zed” 

 

• Second, we obviously can’t tell you everything about 

managing litigation in an hour and a half.  As a first year 

undergrad, I took a course called “An Overview of 

History”.  We referred to it as “From Plato to Nato.”  

This is somewhat the same. 

 

• We’re simply going to hit some basics – tell some war 

stories – and respond to your questions. 

 

• Keith and I aren’t very formal – in fact, we’ll both be 

glad to depart from our written text and wing it – so 

please jump in if you are so inclined. 

 

• Here you are in Canada – and more specifically Toronto 

– home of SARs, the mighty Blue Jays, and the not so 

mighty terrorist conspirators. 

 

• We thought we’d open by giving you some insight into the 

litigation environment in Canada – as compared 

primarily to the United States. 

 

• We think that you’ll find yourself fairly comfortable 

operating in Canada – just as we are fairly comfortable 

operating in the United States. 

 

• There are differences, however. We point out that 

Canada has 10 Provinces – all with their own business 

and securities laws, and there is a significant Federal 

sector as well, with its own legislation. 
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• Nine of our Provinces are common law based – Quebec’s 

laws are based on the French Civil Code. 

 

• We do not have a Federal Security regulator like the SEC 

– each Province has its own Securities Commission. 

 

• Generally speaking, we are a somewhat litigious society – 

but we can’t remotely compare with the United States. 

 

• We are not as extensively involved in class action 

litigation – laws have only fairly recently been passed in 

the various provinces to allow such litigation, and we 

don’t have a great deal of experience in the area.   

 

• Give us a few years and we’ll have more! 

 

• There are some serious disincentives to plaintiffs and 

plaintiff’s counsel compared with the United States. 

 

1. We have very few jury trials in civil cases. 

 

2. Punitive damages awards are rare – and the 

amounts awarded are relatively small – the largest 

amount I’m aware of is $450,000, and that is likely 

to be appealed. 

 

3. We have the so-called “English” rule on costs – if 

you lose you wind up paying your costs, and a 

proportion of mine!  This even applies to the 

representative plaintiff in class actions. 

 

Overall, it’s a somewhat more friendly environment to 

defendants than the United States. 
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• If you are going to operate in Canada, we certainly 

recommend that you retain Canadian external legal 

counsel to assist you. 

 

• PwC and BMO operate everywhere across Canada, and 

Keith and I retain counsel in every province. 

 

• Keith will describe how his group handles their litigation, 

and it’s essentially the same way we do.  We manage it, 

but we retain local counsel to run it. 

 

• PwC has national litigation counsel, together with 

regional and local counsel.  We split our major litigation 

amongst three national firms. 

 

• Depending on the nature of the case, we may have local 

counsel handle it – or we may “tagteam” local counsel 

with our senior national counsel. 

 

• We in the Law Department are involved in the 

supervision and management of all of our cases. 

 

• I think of our litigation counsel as a “virtual “ law firm – 

they have acted for us before – understand our culture, 

and are compatible with one another – that is, local 

counsel are prepared to work with national counsel and 

vice versa – and most important – with us. 

 

• That leads me to the final point I’d like to make at this 

juncture.  Keith and I met to discuss our remarks, and we 

quickly found we were in agreement on a fundamental 

point. 

 

• If you are the Legal Officer in charge of managing 

litigation – then manage it! 
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• Neither Keith nor I are interested in being “gatekeepers” 

– just processing the work and passing it along to outside 

counsel. 

 

• We, and our lawyers, manage every significant piece of 

litigation that crosses our desks.  We stress significant, 

because we appreciate that certain matters may be 

largely mechanical, and not require your attention. 

 

• Litigation management covers a myriad of things, 

including getting the best result for your client – 

controlling legal costs – avoiding damaging precedents, 

avoiding reputational damage – keeping your 

management up to date, managing the expectations of 

regulators, auditors, shareholders and investors. 

 

• External counsel can’t do all of these things. 

 

• I’m now going to turn things over to Keith- who will 

expand on these topics – and I’ll be back to give you my 

thoughts on how to shut down litigation, should you be so 

unfortunate as to become involved in same. 

 

• Keith, over to you. 
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Litigation Management: "Tools and Techniques" 

Introduction 

The Litigation Portfolio of a large Schedule I Canadian Bank 

includes hundreds of lawsuits with total claims at times 

running into billions of dollars.  These lawsuits exist in dozens 

of jurisdictions, and deal with issues such as class actions, 

securities, letters of credit, swaps, loans, negotiable 

instruments, employment, and more recently patents and 

intellectual property.  The number, size and complexity of 

these cases make effective management a continuous challenge. 

 

First and foremost, I should state we do no litigation "in-

house".  While we will often handle a case at preliminary 

stages including dealing directly with opposing counsel, once 

the lawsuit is commenced, we retain external counsel to run the 

file.  I am not convinced that substantial savings can be 

realized by running litigation in-house, given the number of 

jurisdictions in which we litigate, the expense of top level 
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litigators, and the cost of litigation support such, as research 

capability and document management. 

 

The goals of the Bank's Litigation Management Team can be 

described in relatively simple terms: 

1.  To maximize the benefits and minimize the exposure of 

litigation on a case-by-case basis, including awards or 

settlements, publicity resulting from litigation, and 

business exposure or lost opportunity costs resulting from 

precedent setting litigation; 

2. To reasonably contain litigation expenses; and 

3. To collect and evaluate the case information necessary to 

satisfy financial reporting requirements and ever 

expanding governance demands. This necessitates 

generating reports for management, internal auditors, 

shareholders' auditors and, in some cases, regulators. 
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Realization of these goals is dependent upon (1) well defined 

policies and procedures; (2) the careful selection and 

management of outside counsel; (3) the use of cost/benefit 

analysis; (4) utilization of computerized litigation databases 

and, finally, (5) client education programs. I intend to take the 

next 10 to 15 minutes to address each of these points. 

 

Policies and Procedures 

Well articulated policies and procedures will enhance your 

organization's ability to achieve the objectives I have outlined. 

These procedures can be simple, such as “upon being sued, or 

before instituting a suit, contact the Law Department", or 

much more detailed; outlining for management which cases 

are to be reported to the Law Department, when these cases 

are to be reported, and what the role of the Law Department 

will be in the litigation process.  For the Bank, we require the 

reporting of all potential or commenced litigation against the 

Bank with claims above $50,000; claims which could materially 
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impact our manner of doing business (precedent cases); and 

claims which could be embarrassing or gain public notoriety 

such as cases with other banks, government agencies, public 

figures, or cases which call into question the ethics of the 

organization.  We are also require notice of all cases 

commenced by the Bank where the amount claimed exceeds $1 

million. 

 

The appropriate policy and procedure for a particular 

corporation will depend upon its internal organization, the 

sophistication of its management, and the structure and 

resources of its Law Department.  Despite its size, the Bank of 

Montreal did not have the required policies until the mid-

1980s.  The first year following introduction of the policy was 

revealing. Every type of claim imaginable came out of the 

woodwork.  Regardless of the nature of the policy 

implemented, the first rule should be to encourage early and 

complete disclosure of any potential suit to the Law 

CORPORATE COUNSEL UNIVERSITY NEW CHALLENGES/NEW SOLUTIONS

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 18 of 41



 

Department.  To guarantee effectiveness, I suggest you have 

your internal auditors annually audit compliance with your 

policy. This will provide teeth to your policy, and give added 

comfort to your Shareholders' Auditors.  

 

Choice of Litigation Counsel 

The choice of counsel, as we all know, plays a significant role in 

determining the eventual outcome of any case.  When 

commencing or defending litigation, the issue is rarely simply 

winning, but often "can we settle?", and "can we settle early?"  

Who you choose as counsel can have a significant impact on 

the answer to these questions. 

 

Once counsel has been selected, the die is usually cast.  It is 

difficult, and certainly expensive, to change counsel prior to 

trial. It is therefore crucial that the right choice be made at the 

beginning of the litigation.  No doubt we all have had to change 
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counsel in the middle of a lawsuit; it is a painful process and 

one to be avoided. 

 

Always select a particular lawyer for a particular case.  Do not 

rely on traditional relationships with law firms, no matter how 

prominent the firm.  Each suit has a personality of its own, and 

demands a particular expertise and litigation type if you intend 

to maximize results.  For example, you may wish to retain a 

particularly hard nosed litigator for a file where settlement is 

an unlikely or an unpalatable prospect.  This same selection, 

on the other hand, would be unwise for a case where the 

publicity associated with a trial would be unwelcome. 

 

At the Bank, we also try to match the files with certain firms in 

order to save costs.  For smaller, less complicated matters, we 

often select experienced litigators with smaller firms.  This 

tends to reduce the expense associated with the conduct of the 

file as these firms tend to have lower hourly rates and to 
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allocate fewer resources to the file.  The emergence of litigation 

boutiques in recent years has been welcomed by the Bank.  

Often by using these boutiques you can obtain the litigation 

expertise of a larger firm while paying smaller firm rates. 

 

Litigating in many jurisdictions can also provide challenges 

when selecting external counsel.  In those jurisdictions where 

the Bank has a sufficient number of cases, we try to maintain a 

list of at least 2 or 3 litigators in order to deal with conflicts or 

performance issues. 

 

Picking counsel in jurisdictions where you have never litigated 

before is always a problem.  Usually I seek the 

recommendations or litigators I know and trust, who have 

dealt with counsel in those jurisdictions.  Sometimes, however, 

no recommendations are available, and recourse to the usual 

lists is the only option.  In these situations careful and constant 
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monitoring is crucial until you develop confidence in the 

selected counsel. 

  

 

Cost/Benefit Analysis 

Once counsel has been selected, we very quickly establish an 

understanding of our respective roles and what our 

expectations of litigation counsel are in each instance.  This is 

an important first step.  To quote Michael D. Bergeisen from 

his article on "How to Manage Litigation and Evaluate 

Outside Counsel",  

"Lawyers should treat lawsuits not as a contest to be 

won at all costs, but as business problems to be 

resolved according to practical cost/benefit 

principles." 

 

Along with the internal client, we initiate the cost/benefit 

analysis process shortly after the lawsuit begins.  This process 
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is one which takes time and has to be redone repeatedly during 

the pre- trial period.  In order to perform this analysis, it is 

necessary that at the earliest opportunity accurate and detailed 

information be given to, and opinions and budgets be obtained 

from, outside counsel regarding the Bank's case. 

 

Our Law Department utilizes a standard form request for an 

opinion and budget in our management of individual cases.  I 

have brought some copies of same with me should you want 

one 

 

I cannot emphasize strongly enough the importance of early 

document analysis and early internal witness interviews, I 

might add long before initial discovery. There is nothing more 

debilitating and expensive than the "surprise" or the "I know I 

should have told you before" syndrome!  I believe these 

interviews, particularly of major witnesses, require the 

presence of your litigation counsel.  It is cost-effective to get to 
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the whole "truth" early.  Secondly, you have a first-hand 

opportunity to assess counsel's early pre-trial preparation and 

reaction to your case.  Thirdly, you get an early opportunity to 

possibly avoid the pyrrhic victory -- the case you win in court 

and lose in the public forum because of adverse publicity 

surrounding your company's conduct or a case in which a 

precedent is established which materially impacts the way you 

conduct your business. 

 

If performed regularly, starting at the earliest possible point in 

the dispute, ongoing cost/benefit analysis can: 

 1.  Lead to a significant number of early settlements 

and resulting legal expense savings.  The cost/benefit 

analysis provides the basis for the offer or counter 

offer. 

 2.  It will provide a method for objectively evaluating 

the performance of outside counsel. 
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 3. Also, because mistakes are often repeated, the 

corporation may face similar claims.  Proper 

analysis is useful in the preparation and evaluation 

of other cases in which the corporation is involved. 

 

We store all the analysis, research and opinions provided by 

outside counsel on a computer database.  This information 

provides the necessary report generation on the litigation 

portfolio for the corporation's management and auditors. 

 

The cost/benefit analysis process is not a scientific one, but is 

very much one of judgment.  The key numbers in the analysis, 

the evaluation of the applicable law, and the projected 

litigation expense are only as valid as the judgment and 

knowledge of internal counsel who provide them. 

 

Computerized Database 
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At the Bank, we manage hundreds of lawsuits.  In order to do 

this effectively, we need to manage daily the activities and 

decisions relating to each individual case, while at the same 

time we need to be able to describe and quantify the financial 

impact of the portfolio on the Bank.  We use a computer 

database to help with both of these functions.  Currently, we 

are using Microsoft Access for our software choice. 

 

We use the database to store our “bring forward” dates for 

each file and create daily “To Do” lists to manage the 

communications and activities associated with the task of 

managing a case from commencement to conclusion.  

Information is stored on each case, including that relating to 

clients, external counsel, issues, witnesses, budgets and 

opinions.  All of the computer fields are full text searchable 

which helps in locating the information. 
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The database can also be pre-programmed to generate reports 

on the portfolio as a whole with very little effort.  For example, 

we generate automatically a monthly report which shows 

opening and closing balances for the portfolio, and provides 

details of the significant cases opened and closed during that 

month.  This report is provided to senior management, the 

finance department and to the Bank’s external auditors.  In 

this way, new cases can be addressed in a timely fashion, and 

surprises, for the most part, are avoided.  Another report lists 

all cases over $5 million, ranked according to claim size.  This 

report is used on a quarterly basis to review the cases with the 

finance department, in order to assess litigation reservations, 

and any changes to the Bank’s financial reporting resulting 

from litigation matters. 

 

Reports can also be generated on a custom basis, for example, 

to list all cases defended by a certain law firm, or to list all 
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cases within a certain line of business such as “mortgages”, or 

to list all class actions in Quebec. 

 

Client Education 

Solicitor-client privilege is one example of an issue requiring 

client education.  I would like to take the last few minutes to 

speak on this topic.  The availability of solicitor-client privilege 

for corporate counsel plays a significant role in the 

management of litigation. In my view, all Law Departments 

should educate management about the existence and operation 

of this privilege.  Obviously it is paramount that we encourage 

management to advise the Law Department at the very first 

opportunity of potentially litigious matters.  Counsel can and 

should participate with management in developing a plan to 

reduce the risk of our clients becoming their "own worst 

enemies". 
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I have brought with me, should you wish a copy, two 

memoranda relating to solicitor-client privilege.  We send the 

shorter memorandum to internal clients to educate them on 

the subject of privilege.  This memo describes some of the 

pitfalls to be aware of, such as involuntarily waiving the 

privilege through unduly wide communications, and goes on to 

list some practical steps management can take to ensure that 

appropriate communications are Privileged. 

 

The second memorandum is intended for use within the Law 

Department and goes into considerably more depth on these 

issues, as well as dealing with the more esoteric aspects of this 

issue, such as: "Who is the client?", "whether privilege applies 

to advice given by a lawyer not qualified to practice in the 

jurisdiction where the communication is received", and "the 

circumstances in which communications with third parties 

would be Privileged".  Audit reports and human resources 

reports receive specific treatment in this memo. 
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Finally, I should mention that communications which may 

qualify for solicitor-client privilege in Canada may not enjoy 

that protection if production of them is sought in the context of 

U.S. litigation.  The distribution of communications into U.S.-

based affiliates or branches should therefore be considered 

separately, and if necessary, the advice of U.S. Counsel should 

be obtained. 

Over to you again, Neil 

 

I said I’d give you some thoughts on how to shut down 

litigation. 

 

• This is the situation where you have a claim and, for these 

purposes let’s describe it as fairly significant and not 

“run of the mill”  – you’ve spent the money to assess it – 

you’ve advised your senior management – you’ve 

reported it to your insurer (if applicable) and you seem to 

be settling in for the long grind of litigation. 

 

• I like that line in Kenny Rogers’ song – “You’ve got to 

know when to hold ‘em, when to fold ‘em, when to walk 

away and when to run”! 
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First, make sure your external counsel is told everything 

 

• Communicate fully with your counsel 

 

• Give counsel your assessment of the situation, and the 

personnel involved 

 

• Raise any special issues, i.e. is this “just about money” or 

are health or reputational issues involved? 

 

• Consider whether the case, if it went the wrong way, would 

establish a dangerous precedent for your client, or its 

insurers 

 

• Review your insurance considerations, i.e. your amount of 

cover, your deductible 

 

• Make sure you, and your counsel, fully understand all of 

the considerations, and your ultimate objectives. 

 

 

 

Second, spend the money up front 

 

• We have spoken of getting an early opinion or view of the 

situation, because you must get to the bottom of things as 

quickly as possible.  Spend your money up front to fully 

understand your situation and potential exposure(s).  

Don’t engage in false economy. 

 

• You may conclude that the right answer is to seek an early 

exit 
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• If so, be prepared to pay the money and move on – it’s not 

the principle of the thing – it’s the money! 

 

• Litigation has several costs 

 

• Its dollar cost 

 

• Its psychological cost 

 

• Our partners are stunned when they are sued – typically 

the allegation is that they acted negligently in providing 

their services. 

 

• Their reaction is hardly surprising when their entire 

career focus is client service. 

 

• “It’s the worst thing that ever happened to me” 

 

• We handle such matters all the time – so we can be 

objective – that’s our job 

 

• But never lose track of how your client feels 

 

• Litigation is negative 

 

• It looks backward 

 

• It eats up the productive time of your people – you can’t 

recover that 

 

• We want them out there billing – being positive, upbeat 

and working on new projects 
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Third, all our good advice may not help you if you have an 

incompetent counsel or a zealous plaintiff on the other side. 

 

• Understand your opponent. 

 

• What are his motivations? 

 

• What are his resources? 

 

• What’s his end game? 

 

• Does he have competent counsel? 

 

• You might think it counter intuitive to hope your opponent 

has competent counsel – but that is not the case.  You want 

someone on the other side who fully understands the risks 

of litigation. 

 

• This includes class action lawyers – whose game is to get 

out as quickly as possible, with as big a score as possible, 

while spending as little of their own time and money as 

they can. 

 

 

Fourth, get business / strategic minds involved on both sides 

 

• If the lawyers run the file – it can run away – and I include 

internal and external counsel. 

 

• Someone needs to be involved, on both sides, to keep you 

focused on what’s important, and to keep you focused on 

your ultimate goal. 

 

So, what’s your role? 
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• To do everything I’ve mentioned. 

 

• But also to stay, to some extent, above the fray. 

 

• To keep your external counsel on target – to focus on the 

big picture. 

 

• To say, what does this mean, where are we going, what’s 

our objective, what’s our strategy, what are our chances? 

 

• I’ve intervened recently in several cases, which have gone 

on for years, because the legal wrangling was pointless. 

 

• It was “just about the money”, and we had spent enough – 

I didn’t care about the points in question. 

 

Fifth, consider Alternative Dispute Resolution 

 

• George Adams is a very well known Canadian mediator.  

I’ve used him as a mediator on two of our matters – and 

this is what he typically says in his opening remarks to the 

parties. 

 

“This dispute started as the result of a business 

arrangement between the two of you – no one understands 

the situation better than you do.  This is your chance to 

resolve this matter.  Do you honestly think you’ll be better 

off leaving it to some judge you don’t know, who knows 

nothing about it?”  

 

– George Adams 

 

• Be creative – explore ADR, most likely mediation. 

 

• Look for an early exit at a reasonable cost. 
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• The parties have to want to mediate – mediation implies a 

settlement – it isn’t all or nothing. 

 

• You need a business/strategic mind on the other side. 

 

• You need the same thing on your side – and that isn’t 

necessarily you. 

 

• You need an activist mediator – a real head banger. 

 

• But watch out – mediators have their own agendas – in 

terms of their reputations, batting averages, and their 

desire to drive a deal. 

 

Sixth, never let a player get away 

 

• This is a rule I learned from my previous Chief Operating 

Partner – an old poker player. 

 

• If you have someone on the other side who knows the game 

– and is taking tough, but logical, positions that cause you 

to think long and hard about your potential exposure, 

costs, etc. – don’t let them get away! 

 

• Be realistic – even if it’s unpleasant – your best play may 

be to stop the bleeding. 

 

So – To Sum Up: 

 

1. “You da man”, or should we say, “You da person” – 

assume responsibility for managing the situation. 

 

2. Understand the situation and its implications. 
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3. Get management and your insurers in the loop and keep 

them there – don’t surprise them. 

 

4. Select top external counsel and brief them fully. 

 

5. Be prepared to spend a lot up front to understand your 

situation. 

 

6. Continue to work with your counsel – focus on strategy 

and the big picture.  Keep asking questions.  Don’t let 

them get caught in minutiae, or being penny wise and 

pound foolish.  Ensure you are kept up-to-date. 

 

7. Seek to understand the motivations of the other side. 

 

8. Look for an early exit – consider ADR. 

 

9. Your first loss may be your best loss – if you have a 

player on the other side, don’t let them get away. Try to 

find their player – their guiding mind – and ensure they 

are involved. 

 

10. Have a player on your side. You need one for tactical and 

self-protective purposes. 

 

11. Absent a catastrophic case like Loewen – or a reputation 

buster like Enron/Arthur Anderson, litigation is a cost of 

doing business – and all such cases ultimately go away – 

try to make it happen sooner, rather than later. 

 

12. And finally, what did you learn from the case so as to 

avoid future problems of a similar nature, or how to 

handle such matters more efficiently? 
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Thank you. 

 

Keith and I would now like to throw it open to you – so please 

feel free to ask us whatever you’d like. 
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The Importance of Litigation 
Management for Small Law

The landscape of legal services
delivery is currently changing more 
dramatically than it ever has. The
changes are apparent to all, and
guiding our law departments through
it is an increasing challenge. Direc-
tors and CFOs know about massive
consequences for electronic discovery 
failures, and look to us to manage in-
novation without loss of quality. Each 
of us must justify our choices of coun-
sel and vendors through the economic 
delivery of the best possible results. A 
small law department can deliver best-
of-class services if it effectively chooses
which services to perform itself and 
which services to have performed by
others it manages.

The Litigation Management 
Formula

The smaller you are, the more you
probably rely on trusted outside counsel 
in litigation issues. In Union Bank of 
California’s four-lawyer and two-para-
legal litigation group, we handle some
matters ourselves, such as routine check 
cases, eminent domain, or condemna-
tion cases where the bank is a secured 
real estate lender and there are only a 
few pleadings filed. But if a case is going 
to require any material court appear-

ance work or deposition practice, we
will engage counsel at the outset. Small 
law departments typically don’t have 
the resources to stand by calendar calls
or take protracted depositions. In any
significant case, measured by exposure,
disruptive effect, regulatory conse-
quence, or ptrecedental opportunity, 
small law departments should engage 
counsel from the very beginning.

A small law department can also
deliver value to its company by identi-
fying the origins of litigation. In-house
counsel can become familiar with the
architecture of the relationships that
give rise to disputes and learn the con-
text of contentions even before they
rise to litigation. Learning the com-
pany’s risk appetite and investment 
in any particular outcome is critical
in guiding the strategy and tactics of 
litigation avoidance and success.

Small companies are more nimble
and can design processes to resolve
matters more easily than large ones. 
In contract negotiations, for example,
a small company might be quite
comfortable offering CFO to CFO
negotiation of any dispute before com-
mencement of action, whereas larger
companies would be understandably
unable to offer such a senior execu-
tive’s participation as a matter
of course.

Down to the Specifics …
Getting Started. Do a pre-assign-
ment, early-case assessment of 
all cases so that you have a good, 
thorough sense of them before you

•

JOSEPH J. CATALANO is a senior 
vice president and chief litigation 
counsel at Union Bank of California, 
where he manages its litigation 
group. He is also chair of ACC’s 
Litigation Committee, and immedi-
ate past president of ACC’s San 
Francisco Bay Area Chapter. He is 

a member of the Financial Institu-
tions Committee of the California 
State Bar. Prior to joining Union 
Bank in 2005, Catalano was the 
general counsel of Bay View Capi-
tal Corporation, where the legal 
division varied in size from one to 
five attorneys.

Union Bank of California is a super- 
regional bank based in California 
with $55 billion in assets and 
11,000 employees, including 30 
attorneys. With a number of multi-
state activities including commer-
cial finance, customer trust, and 
insurance subsidiaries, Union Bank 
offers a broad array of financial 
services in both the commercial 
and retail realms.

Catalano can be reached at joseph.
catalano@uboc.com.

Tips & Insights on:Tips & Insights on:

Litigation ManagementLitigation Management
for Small Law withfor Small Law with

g gg g

Joe CatalanoJoe Catalano

Selection, engagement, andSelection, engagement, and
management of outside counselmanagement of outside counsel
Tracking plans and budgetsTracking plans and budgets
Managing strategyManaging strategy
Coordinating the law firm’s relationCoordinating the law firm’s relation--
ship with company personnelship with company personnel
Litigation holds, including identifiLitigation holds, including identifi--
cation of personnel and custodianscation of personnel and custodians
Managing any electronic discoveryManaging any electronic discovery
issuesissues
Participating in mediation andParticipating in mediation and
other opportunities for resolutionother opportunities for resolution
Managing law firmsManaging law firms
Reviewing invoicesReviewing invoices
Testing the staffingTesting the staffing
Validating tactics and strategies, inValidating tactics and strategies, in
light of response from the other sidelight of response from the other side
Looking for early settlement opporLooking for early settlement oppor--
tunitiestunities
Early assessment once the litigationEarly assessment once the litigation
is joined or before the case is at issueis joined or before the case is at issue

••

••
••
••

••

••

••

••
••
••
••

••

••

les and les and 
tiesties
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your selection of counsel and also
in the early guidance of counsel 
to have a strong overview of what 
the case is about. Preliminarily, 
it’s critical to know whether it is 
a single plaintiff or representative 
plaintiff case, whether it concerns 
a pattern of your company’s con-
duct or an isolated incident, and
whether the matter arises out of a 
systemic condition or is an aber-
rant employee issue. 

Establishing Relationships with
Firms. If a matter arises for which 
you do not have appropriate coun-
sel available, look to your peer
group for counsel suggestions.
When Union Bank doesn’t have 
outside counsel with appropriate
experience in the subject matter of 
a dispute, or in the location where
the matter has been brought,
we look to ACC or various bank 
lawyers’ groups, as well as to 
other commercial parties whose

• experience might be relevant for
counsel suggestions. In small
cases, we don’t go through any 
particular formalistic process. A
strong endorsement from someone
similarly situated can be enough 
to consider engaging a particular 
lawyer. In-house practitioners cur-
rently have much more bargain-
ing power than we did during
the internet boom days when it
was sometimes difficult to get 
return phone calls when seeking

 … …

“

“

Initiating Litigation v. Early ResolutionInitiating Litigation v. Early Resolution““““We balance possible precedent with the defense cost We balance possible precedent with the defense cost 
and the settlement value to decide whether or not to resolve and the settlement value to decide whether or not to resolve 
matters at an early stage at Union Bank. We do litigate cases matters at an early stage at Union Bank. We do litigate cases 
and appeal trial court results that are inconsistent with our and appeal trial court results that are inconsistent with our 
understanding of the law. We’ve had our name on a number of understanding of the law. We’ve had our name on a number of 
published opinions, with almost every one upholding our view. published opinions, with almost every one upholding our view. 
We are willing to fight and our counter-parties know that.We are willing to fight and our counter-parties know that.

Fair Relationships with FirmsFair Relationships with Firms
Like many other companies, we are exploring alternaLike many other companies, we are exploring alterna--

tive fee arrangements for legal services. One opportunity fortive fee arrangements for legal services. One opportunity for
such arrangements is the appointment of rents and profitssuch arrangements is the appointment of rents and profits
receivers that are fairly routine, and a flat fee can be arrangedreceivers that are fairly routine, and a flat fee can be arranged
for each of them. The same fee is paid whether the matterfor each of them. The same fee is paid whether the matter
is uncontested, or contested in a two- or three-day hearing.is uncontested, or contested in a two- or three-day hearing.
The fee is set, and reviewed every six months. Initially it canThe fee is set, and reviewed every six months. Initially it can
be based on what the fair hourly rate would be for an averbe based on what the fair hourly rate would be for an aver--
age case, as a benchmark. But again, it has to be subject toage case, as a benchmark. But again, it has to be subject to
review, and it has to be fair to be sustainable on both sides ofreview, and it has to be fair to be sustainable on both sides of
the equation. Companies like Cisco, Tyco, and Unocal have allthe equation. Companies like Cisco, Tyco, and Unocal have all
recently negotiated flat fee arrangements with their outsiderecently negotiated flat fee arrangements with their outside
litigators, and the early results are positive.litigators, and the early results are positive.

Peer-to-Peer CommunicationPeer-to-Peer Communication
I have been active on the Litigation Committee for the I have been active on the Litigation Committee for the 

past seven years, and truly, ACC’s committee system is past seven years, and truly, ACC’s committee system is 
where many forward-thinking users of legal services meet where many forward-thinking users of legal services meet 
to share insight and experience. It’s amazing how valuable to share insight and experience. It’s amazing how valuable 
the peer-to-peer communication is, and the responsiveness the peer-to-peer communication is, and the responsiveness 

on the listservs is also very high. It’s the willingness and the on the listservs is also very high. It’s the willingness and the 
availability of that peer-to-peer information transfer that’s availability of that peer-to-peer information transfer that’s 
invaluable. We’re all so barraged by vendors that even modinvaluable. We’re all so barraged by vendors that even mod--
est vetting by a colleague has tremendous value. If someone est vetting by a colleague has tremendous value. If someone 
I know recommends a company or firm, that’s tremendously I know recommends a company or firm, that’s tremendously 
valuable to me. It’s a peer-to-peer data point, it isn’t a sales valuable to me. It’s a peer-to-peer data point, it isn’t a sales 
data point. data point. 

Peer experience with new approaches is extremely usefulPeer experience with new approaches is extremely useful
to the small law department, as well. The number of innovato the small law department, as well. The number of innova--
tive approaches to the process of legal services delivery can tive approaches to the process of legal services delivery can 
be overwhelming to any single department. Whether it’s a be overwhelming to any single department. Whether it’s a 
systematic approach to electronic discovery, case managesystematic approach to electronic discovery, case manage--
ment systems, electronic billing, or use of extranets, learning ment systems, electronic billing, or use of extranets, learning 
what worked and what didn’t from our peers can eliminate a what worked and what didn’t from our peers can eliminate a 
significant number of false starts and miscues. The practice significant number of false starts and miscues. The practice 
of law is so vast an arena that if you can find the particular of law is so vast an arena that if you can find the particular 
focus that the committee structure offers and find people in focus that the committee structure offers and find people in 
your particular practice area sharing ideas and current pracyour particular practice area sharing ideas and current prac--
tices, it’s a tremendous advantage. In the sea of the law, you tices, it’s a tremendous advantage. In the sea of the law, you 
don’t easily find people with your exact area of interest and don’t easily find people with your exact area of interest and 
current concern, but ACC’s committee system does provide a current concern, but ACC’s committee system does provide a 
reliable and strong structure to do just that. reliable and strong structure to do just that. 

Tricks of the TradeTricks of the Trade
Remember, even if a law firm isn’t willing to negotiate Remember, even if a law firm isn’t willing to negotiate 

their hourly rates with you, you should insist on their best their hourly rates with you, you should insist on their best 
rate with their vendors. If you don’t get movement there at rate with their vendors. If you don’t get movement there at 
least, you’re probably dealing with a law firm that doesn’t least, you’re probably dealing with a law firm that doesn’t 
understand that small law departments in active peer groups understand that small law departments in active peer groups 
talk to each other, and we all buy legal servicetalk to each other, and we all buy legal service“““
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swung toward the buy side after 
years of law firm control of limited 
resources. Now, after many law
firm mergers, old relationships are
being tested. The resulting legal
services landscape is populated by 
larger firms whose growth requires 
new business. Even if you’re not
a traditional, blue-line client, law
firms need new clientele who are 
going to introduce them to new 
practice areas, where their associ-
ates can build relationships and
acquire practice area expertise.
Engaging Outside Counsel. The•

engagement of counsel is a pro-
cess that depends on the nature
of the case, your prior experience
with cases of the matter and type, 
and the relevant experience of the 
attorneys on your current outside
counsel list who have done these
cases for you in the past.
Staying Actively Involved. Union 
Bank’s in-house counsel stay
actively involved in the strategy of 
cases that are referred to outside
counsel. We also require adher-
ence to the litigation plan and
budget process, although those can
be similar to opinion letters if they 
contain many exceptions and cave-

•

ats. Outside counsel must provide 
a litigation baseline. You under-
stand that things may change, but
you still need a baseline, and it’s
critical you push for that. Your 
business units are frequently 
responsible both for any ultimate 
settlement and the litigation costs. 
The challenge when you have 
limited resources is to be more
nimble and current, and know 
what kind of outcome to anticipate 
in a particular forum or subject
matter. To be an effective litigation
manager, you need to be an effec-
tive risk assessor; staying abreast 
of what the current trends are can 

TITLE LINK DESCRIPTION

Preserve DocumentsPreserve Documents
www.acca.com/resource/v6539www.acca.com/resource/v6539 Sample memo to employees instructing themSample memo to employees instructing them

to preserve and retain all documents relatedto preserve and retain all documents related
to an administrative law suit.to an administrative law suit.

Response to Due Diligence RequestResponse to Due Diligence Request www.acca.com/resource/v6498www.acca.com/resource/v6498 A sample of a company’s response to dueA sample of a company’s response to due
diligence requests submitted by counsel fordiligence requests submitted by counsel for
Purchaser. The focus is on conducting a duePurchaser. The focus is on conducting a due
diligence in preparation for a sale.diligence in preparation for a sale.

OOutside Counsel Evaluation Formutside Counsel Evaluation Form www.acca.com/resource/v5977www.acca.com/resource/v5977 This evaluation form helps the small in-houseThis evaluation form helps the small in-house
law department ask the right questions tolaw department ask the right questions to
ensure the competence of outside counsel.ensure the competence of outside counsel.

Small Law Department InfoPASmall Law Department InfoPAKK www.acca.com/resource/v4858www.acca.com/resource/v4858 An ACC resource, this InfoPAK contains linksAn ACC resource, this InfoPAK contains links
to articles and sample forms and policiesto articles and sample forms and policies
pertaining to the life of a small law departpertaining to the life of a small law depart--
ment attorney.ment attorney.

AuditingAuditing OOutside Counsel Invoicesutside Counsel Invoices www.acca.com/resource/v3645www.acca.com/resource/v3645 This quick reference will help the busy in-houseThis quick reference will help the busy in-house
attorney check for the accuracy and efficiencyattorney check for the accuracy and efficiency
of outside counsel as well as track their billedof outside counsel as well as track their billed
costs and expenses.costs and expenses.

Effectively LeveragingEffectively Leveraging
OOutside Resourcesutside Resources

www.acca.com/resource/v3354www.acca.com/resource/v3354 This reference discusses how companies canThis reference discusses how companies can
leverage outside counsel to support internalleverage outside counsel to support internal
business objectives.business objectives.

ACC Resources on . . .

Staff Retention
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practices carry disproportionate
risks and help your client know 
what practices need to be adjusted
to avoid them.
Routinely Looking into New
Firms. Although the process of 
reviewing new firms is not very 
structured, it does have a natu-
ral selective system built into it. 
This is an incredibly competitive 
market for law firms, and they are
hungry for new clients—large and
small. A successful small client 

•

will become a successful large 
client, and law firms know that. 
Legal work is very portable; firms 
know they have to be on the cut-
ting edge of the law. They know
they have to get consistently good 
results at reasonably priced rates 
or the client will go elsewhere—
their competitors are just a phone 
call or email away. Thus, relation-
ships with firms can practically
be self-monitoring on the sell side. 
They know they have to deliver
the service and they have to please
the client.

Two Cents
The billable-hour model of law 

firm billing creates a tension be-
tween the firm and the client. If the
focus is on the matter only, reliance 
on the essential trust between client
and lawyer is less warranted. The
relationship must instead be based 
on the firm’s relationship to the cli-
ent, not the matter, or it will bounce
with great discomfort from matter
to matter. Unless there is trust, fee 
discounts are illusory. If a firm is
engaged for a discrete matter, the
effect of discounts can only be mea-
sured at the end of the matter, and if 
the client and the firm are looking at 
services on a matter-by-matter basis,
the relationship will almost inevitably 
be subject to distrust. You must test 
the fairness of any type of hybrid
relationship. Services priced too 
lean offer a disincentive to pursue
“possible” but viable theories, and
relationships with inherent imbalance
are not sustainable. Every arrange-
ment must be subject to review and 
reconsideration. 

But whatever arrangement you 
create, pay invoices quickly. It goes a 
long way to comfort a firm that has 
stretched to get your business.

Success in litigation management
for the small law department, like
success in litigation, comes through
preparation. But the law depart-
ment must prepare for litigation long 
before process is served. Learn your
company and its risk profile. See 
where it’s going, not just where it is
and where it’s been. Learn where 
your peer group is being challenged
in the courts, and who is success-
fully defending these matters. Build 
relationships with other in-house
practitioners, and test your theories
with each other. Collectively, we are 
our best resource.

No business can survive for long if it’s buying services at unreasonable prices, No business can survive for long if it’s buying services at unreasonable prices, 
and the service provider, with any type of vision, understands that. Legal services, and the service provider, with any type of vision, understands that. Legal services, 
like almost everything else, are negotiable. The important point is to open the like almost everything else, are negotiable. The important point is to open the 
dialogue, because the vendor is not likely to offer any discounts or favored pricing dialogue, because the vendor is not likely to offer any discounts or favored pricing 
unless you ask. Here are some tips to keep in mind.unless you ask. Here are some tips to keep in mind.

In the end, all you want is a fairly priced service. Even while recognizing that,In the end, all you want is a fairly priced service. Even while recognizing that,
litigation managers may be able to negotiate discounted fee arrangements, flatlitigation managers may be able to negotiate discounted fee arrangements, flat
fees, or volume-based billing. fees, or volume-based billing. 
Even if you are stonewalled on some or all of the attorneys’ hourly rates, insistEven if you are stonewalled on some or all of the attorneys’ hourly rates, insist
that you receive the firm’s best rate from vendors whose services will be billedthat you receive the firm’s best rate from vendors whose services will be billed
to you. to you. 
Find out who and where the decision maker within the firm is. The firm may beFind out who and where the decision maker within the firm is. The firm may be
willing to substantially compromise on the hourly rate for first- or second-yearwilling to substantially compromise on the hourly rate for first- or second-year
associates, whom you might otherwise not be willing to accept on your matters.associates, whom you might otherwise not be willing to accept on your matters.
If you don’t bring a significant enough book of business yourself to move the firmIf you don’t bring a significant enough book of business yourself to move the firm
to material discounts, see if a trade group or other unifying element can provideto material discounts, see if a trade group or other unifying element can provide
that clout. that clout. 
Firms understand the law of large numbers. Tell them their good and economicalFirms understand the law of large numbers. Tell them their good and economical
work will be reported to your peers. If you can introduce the firm to a number ofwork will be reported to your peers. If you can introduce the firm to a number of
small clients with similar issues, such as real estate brokerage or small financialsmall clients with similar issues, such as real estate brokerage or small financial
services companies, the firm will benefit from volume, and each of the clientsservices companies, the firm will benefit from volume, and each of the clients
can benefit from sharing the firm’s learning curve.can benefit from sharing the firm’s learning curve.
Even in the smallest start-up, there are fee structures that can make sense—lawEven in the smallest start-up, there are fee structures that can make sense—law
firms can take equity in them in lieu of fees on a current basis. Small clients growfirms can take equity in them in lieu of fees on a current basis. Small clients grow
from success, and good legal services usher in that success.from success, and good legal services usher in that success.
Possibilities include hybrid fee arrangements with contingency fee kickers orPossibilities include hybrid fee arrangements with contingency fee kickers or
hourly rates discounted against percentage of recoveries and premiums forhourly rates discounted against percentage of recoveries and premiums for
expeditious and economical outcomes.expeditious and economical outcomes.

••

••

••

••

••

••

••

ment Measuresment Measures

COLLATERAL Ethics & Privilege | Business Ethics
| Tips & Insights | Practice Resources

CORPORATE COUNSEL UNIVERSITY NEW CHALLENGES/NEW SOLUTIONS

This material is protected by copyright. Copyright © 2006 various authors and the Association of Corporate Counsel (ACC). 41 of 41


